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linquishing “all” of the tribe’s “claim, 1ight, title, and interest” in the
unallotted lands. This was interpreted as a clear intention of the
tribe and Congress to terminate the unallotted portion of the Lake
Traverse Reservation. The Court came to its conclusion, even though
the litigation concerned the crucial issue of child custody where it
has repeatedly recognized tribal jurisdiction and where a tribal court
and justice system had been recently reinstituted. Although not ex-
plicit in the reasoning of the decision was the fact that 89 percent of
the land located within the original boundaries of the reservation
were now owned by non-Indians. The dissent criticized the reasoning
and the result of the majority opinion: '

If thig were a case where a Mason-Dixon type of line had been drawn separat-

ing the land opened for homesteading, from that retained by the Indians, it
might well be argued that the reservation had been diminished; but that is not

the pattern. . . .
* * *

The “crazy quilt” or “checkerboard” jurisdiction defeats the right of self-
government guaranteed by Article 10 of the 1867 Treaty (cite omitted) and never
abrogated.

* ® *

If South Dakota has her way, and the Federal Government and the tribal

government have no jurisdiction when an act takes place in homesteaded spot in
the checkerboard, and South Dakota has no say over acts committed on “trust”
lands. But where in fact did the jurisdictional act occur? Jurisdiction dependent
on the “tract book” promised to be uncertdin and hectic.”
_ “Indian Country” is therefore an ambiguous concept under Court
interpretation and not dependent on the ownership of any particular
tract of land. Rather, it depends on “language” in treaties, agree-
ments and statutes of ancient vintage which opened up reservations to
non-Indian settlement. These documents were generally part of the
land hunger prevalent in the latter half of the 19th Century and
which rarely, 1f ever, considered jurisdiction repercussions. They were
economic real estate transactions, usually imposed upon weak and de-
pendent Indian tribes by their trustee, who curiously was the pur-
chaser of their property.

The question. then, of over what territory the tribe retains juris-
diction—regardless of over whom—is left in these checkerboarded
areas to a case-by-case determination, and since the “facts” will differ
the courts probably will reach divergent results.

* * * *

* * * *

3. VIEWPOINTS
(@) Non-Indians

Perhaps no other issue in Indian law raises the emotional response
from the non-Indian community as does the actuality of or the pros-
pect of Indian tribes exercising jurisdiction over non-Indians. The
issue, _however, regardless of the terminology utilized, is not a strict
legal issue but often a political one. As noted previously, most of the
vocal opponents of tribal jurisdiction are persons residing on or near
an Indian reservation who are or may become the recipients of tribal
jurisdiction. i

A major argument against tribal jurisdiction couched in legal-con-
stitutional rhetoric is that non-Indians would be deprived of their

27 De Coteaw v.District Court, 420 U.S. 425, Justice Douglas.
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constitutional rights as American citizens to be subject to “foreign and
alien” tribal jurisdiction. o )

Legal arguments focusing on what actual constitutional rights are,
and to whom they apply, although pertinent, would not necessarily
reduce any opposition of these individuals. For the “constitutional”
argument, although capable of legal presentation, 1s a minor part of
the concept. For 1t is not the reality of legal rights,** but the percep-
tion of what rights “should be” that permeates the discussions:

We are specifically opposed to jurisliction over nonmembers because this
country was founded on the principle of participating in a government. . . .

Similar expressions, focusing on the fact that non-Indians cannot
vote in tribal elections, and violations thereof are expressed by most
vocal opponents of tribal jurisdiction.?* Other points, not necessarily
legalistic in nature, are also made in opposition to tribal jurisdiction
over non-Indians. There is a strong feeling among some that if in fact
they ave subject to tribal jurisdiotion, they have been had by a mis-
taken Federal Government. Ki Dewar of the Suquamish community
club argues that treaties between Federal Government and the tribal
governments were mistakes of an inexperienced Federal Government,
and are mistakes that should not be perpetuated.® John Cochran, past
president of Flathead Lakers, Inc., felt that Federal Government sold
land to non-Indians on Flathead “under false pretenses,” leading them
to helieve it was no longer an Indian Reservation.®

Going further, some indicate that Federal policy, or at least the
perception of Federal policy at the local level, has caused polarization
between the non-Indian community and the Indian community—that
discrimination against Indians in these communities has increased to
the point that the attorney for MOD—-a group opposing retrocession
generally and jurisdiction over non-Indians particularly—seeks a
change of venue when he has an Indian client who is to be in a
predominantly non-Indian community on or near the Flathead
reservation.® )

Other arguments against tribal jurisdiction focus on a perception
that tribal governments either are not or cannot fairly administer
justice.

I am sure you are not aware of the farce which is “tribal court” ... Now the
non-Indians are expected to sit back and accept jurisdiction of such an inade-
quate set of laws.™

Clarence Nash, an official of the city of Omal, Wash., opposed tribal
jurisdiction, because, among other things, the tribe was not ready
with the machinery of government.®* .

Thomas Tobin, attorney for civil liberties for South Dakota citi-
zens—an organization generally opposed to tribal jurisdiction—main-

22 Court deeisions have upheld a variety of limitations on participation in Government,

8 Marion Schultz, President of Civil® Liberties for South Dakota Citizens, South
Dakota Transerint at 280.

2 Rae e.g.. Testimony of Henry Holwevner, Corson County Real Fstate Owners Assn.,
& Dakota Transeript, at 209; testimony of Robt, Halferty. Todd Countv, $.D. rancher,
Sonth Dakota Transerint at 112: Ki Dewar., Suquamish Community Cluh, Northwest
Transeript at 12; Les Condrad, Yakima ‘County Commissioner, Northwest Transeript at

30 Northwest Transcript at 11,

st South Dakota Transerint at 52.

32 Testimony of F. L. Ingraham. & Dak. Transcript at 23-24.
33 §outh Dakota Transcript at 77.

% Northwest Transcript, at 214.
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tained it was not a question of tribal ability, but that tribal courts
were inherently defective; that it was impossible to have an independ-
ent tribal judiciary “that is not hypercritical of whichever political
faction in power.” % The argument Is that tribal courts are under the

olitical control of the tribe, and can be, therefore, swayed and biased
in the performance of their duties.

Robert Halferty, also a member of C.L.S.D.C., criticized the
“tyranny” and “brevity” of tribal administration.

Another factor of importance is the economic impact that non-
Indians perceive tribal jurisdiction to have. Jack Freeman, Ziebach
County Real Estate Association, opposed assertion of sovereignty
over nonmembers because it would reduce the number of prospective
buyers for reservation property.*” Elizabeth Morris, Quinault Prop-
erty Owners, felt that tribal jurisdiction, among other things, reduced
the value of her group’s holdings.

Not all non-Indians, however, felt that tribal jurisdiction was neces-
sarily inappropriate. Larry Long, State attorney for Bennett County,
South Dakota, stated ;

. ... my experience is that law enforcement personnel tend to get along very
well. And they tend to have nothing short of contempt for attorneys like us who
set around and argue about jurisdiction.

Question. What are your feelings about the tribe exercising jurisdiction over
non-Indians within the exterior boundaries of the reservation?

Answer. Well, my reaction would be basically this. If the tribal court was
constituted and operated in such a manner that there was no question in any-
body’s mind but what an Indian or a non-Indian would receive justice, you know,
@n the tribal court, it wouldn’t make any difference what court a person was

in®

(0) Indian viewpoints

The reassertion of jurisdiction over non-Indians is a fairly recent
development, Chief Judge William Roy Rhodes,* Gila River Reserva-
tion, who presided over several thousand Indian and non-Indian cases
since his tribe reasserted such jurisdiction in 1972, explains that the
tribe was faced with multiple problems concerning nonenforcement of
laws against non-Indians on the reservation by other governments to
the social and eccnomic detriment of the community. Before asserting
jurisdiction, for example, some non-Indian hunters would enter the
reservation during quail and white-wing season, and create utter
havoc, even chasing birds and firing away in residential areas. Trucks
and cars would come in and cut mesquite wood—a valuable commod-
ity—swith impunity.

Although the problems differ regervation to reservation, on 8 prac-
tical basis, the failure or unwillingness of other governments—county,
State and Federal—to perform with respect to non-Indians, is per-
ceived by some tribes as creating a dangerous vacuum, Although the
experiences are not uniform, the exercise of tribal jurisdiction has
created certain unanticipated results. Where counties and other non-
Indian governments have had to deal with tribal governments exercis-
ing power over their citizens, these governments are required to be
more cognizant of the rights of tribal members when in their jurisdic-
tion—reciprocity between sovereigns.

35 Tonth Dakota Transeript, at 77-78.

3 Ihid ., at 112,

3714, at 128.

33 7d., 245-2486,

8 Judge Rhodes is a member of this task force
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Many tribes, whether asserting such jurisdiction or not, preface
its existence as an attribute of sovereignty:

The question frequently arises as to whether our tribal police can arrest non-
Indians who commit offenses on the reservation which would be punishable
under tribal law if committed by tribal members. This question arises with ref-
erence to violations of the fish, game and recreation code, traffic and boating
offenses, criminal actions, repossessions of personal property, removing property
from the reservation, whether it be plants, minerals, gems, rocks or personal
property. Desecrating or interfering with tribal graveyards, both historie
and prehistoric in the non-Indian sense, and the desecration or interference
with areas of the reservation having substantial religious significance to the

tribe.
It is our position that every person entering the exterior boundaries of the

reservation has consented to the jurisdiction of the tribe, and its courts, and
the tribe has the jurisdiction because of its sovereignty to take such action as is
necessary to enforce its laws.*

The necessity of exercising the jurisdiction was focused on by some
tribes as the only way the tribes could protect their economic future:

I think it's (jurisdictional authority re maintaining resources) a bedrock.
It’s absolutely the basis upon which a tribe exists.®

There also was a strong response from tribes to the arguments used
by some non-Indians to oppose tribal jurisdiction. )

Norbert Hill, vice chairman of the Oneida Nation (Wisconsin) re-
lated a viewpoint frequently heard:

Well, when you go to Rome, you do as the Romans do, when you go to Mil-
waukee, you do as the Milwaukeens do * * * ¥

Robert Burnett, president of Rosebud Sioux Tribe, espoused this
position in even stronger terms:

* % * when I go to Ohio, I am under the laws of Qhio * * * But when they
non-Indians) come to South Dakota, they think they ought to have their law.
Now this land was set aside for the Rosebud Sioux tribe * * * But they don’t
want to submit themselves fo our laws Dbecause they think that they are too
damn good for our law. ®

Lecnard Tomaskin, chairman of Yakima Nation Council, expressed
the strong views echoed by others in Indian country, concerning pres-
ence of non-Indians:

If they don’t like {on] Yakima, they can always move to Seattle * * * T didn’t
ask them to set up homes on mny reservation.*

The view that non-Indians innocently came to Indian country and
were victims of Federal misrepresentation was also challenged :

Generally speaking, we don’t have too many jurisdictional problems, really, in
reality. We have problems with people, people who have come into Indian country
understanding that they are coming into Indianh country, because it is cheap to
live there, It’s cheap to_‘lease land. It's cheap land to be purchased.”

Counsel for the Suquamish Tribe questioned as a matter of law, the
Innocent vietim thesis; indicating that any abstract of the chain of
title to land held by non-Indians, would indicate Indian ownership
and would, therefore, create an obligation in the buyer to determine
what that meant—reservation status.

# Testimony of Buck Kitcheyan, chalrman, San Carlos Apache Tribe, Southwest
Transcript at 287288,

4 Testimony of Thurman Trosper, Flathead Tribal Council, Montana, at 23. Similar
views concerning protection of resources were expressed by Quinault, Northwest Tran-
seript at 411-414,

42 Great Lakes Transcript at 8.

43 South Dakota Transcript at 277,

¢ Northwest Transeript at 671,

% Robert Burnett, president, Rosebud Sioux Tribe, South Dakota Transcript at 263.
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The assertion that tribal governments and courts are either func-
tionally or inherently incapable of providing justice was also
challenged.

The Gila River Community Court, as noted previously, has handled
thousands of cases—Indian and non-Indians, without ever being chal-
Ienged under the Indian Civil Rights Act.* ]

Mario Gonzales, the former chief judge of Rosebud Sioux, testified
that he had many non-Indian cases and always leaned over backward
to assure that justice prevailed.*”

Gary Kimble, former counsel for his reservation at Fort Belknap,
and currently a member of State legislature, indicated that some tribal
governments and courts were unsophisticated, and needed support, but
the same was true for their counterpart State courts.*®

The view that whatever disabilities the tribal exercise of jurisdiction
may suffer is not inherently different from other government, was
echoed by Robert Burnett:

{Thel Court system of the tribe is as good as their * * * in fact, better * * *
The rest of the system (excluding the State supteme court) is handled by pecple
who certainly are easily influenced by political situations * * * @

The existence of jurisdictional power, however, does not neces-
sarily mean its exercise. Chief Judge Owens of the Yakima Nation’s
court indicated that in his view jurisdiction over non-Indians con-
cerning fishing was crucial and that he appreciated the cooperation
he had received to date from the State Fisheries Department in their
appearances in tribal court to testify against violators (non-Indians).
He, however, did not think it was necessary to exercise jurisdiction
over Toppenish, a predominantly non-Indian city within reservation
boundaries.?

The Warm Springs Reservation indicates that while they have
jurisdiction over non-Indians, they have not exercised such. This re-
straint is due to the excellent jurisdictional cooperation existing be-
tween the tribe and neighboring jurisdictions—State and local—
the fact of jurisdiction, however, is basic to the maintenance of this

relationship.*
FixNpINes

One: Congress has not terminated tribal jurisdiction over non-
Indians.

Two: The exercise of jurisdiction assumed by Federal Government
or granted to the States is in most instances concurrent with that re-
tained by the tribes.

Three: The issue of jurisdiction over non-Indians has generated
much hostility and emotionalism in both the non-Indian community
and Indian communities.

Four: The issue of jurisdiction over non-Indians is not appropri-
atelv addressed by jurisdictional legislation.

Five: The long-term solution to this political-emotional problem
lies in returning to a situation where Indian reservations—contain-
ing sufficient land for development and tribal survival and growth—-

48 Qee Chanter V.

47 Rgnth Daknta Transerint, at 44 et seq

4 \Montana Tronseript at 100-103

# Snauth Dakota Transeript at 265,

% Northwest Transcript at 664—685.

5 For an expanded discussion of the Warm Springs situation, see chapter V, section A,
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are owned and occupied almost exclusively by the individual Indian

tribe.
Six: A number of tribes currently have programs to consolidate

their land bases.
(a) These programs are meagerly funded.
(b) Many non-Indians have indicated a willingness to sell
out and leave the reservation.

RECOMMENDATIONS

Congress should establish a long-term program for the re-purchase
of non-Indian owned lands within reservation boundaries.

(@) There should be separate negotiations, under congressional
charter, with each tribe and the non-Indian interests in that area to
develop the components of each reacquisition plan.

(b) The role of the Federal Government in negotiations should be
that of trustee with the duty to assure tribes the right to assess their
needs and not a party of interest.

() Plans will by necessity vary, but could include:

(1) Expansion of reservation land bases.

(2) The provision of life-estate or similar devices for nom-
Indian interests, rather than immediate sale.

(3) Redefinition of reservation boundaries only with tribal
consent.

(4) Exchange of lands where appropriate.

(5) Allocation of financial responsibility, and the provision
of a variety of funding mechanisms.

(&) This process should not be used for any other purposes than land
consolidation. It would be an unconscionable abrogation of the
Nation’s moral obligation to utilize this process to terminate any
existing Indian rights.

e. An appropriate mechanism for such planning would be the estab-
lishment of a congressional commission authorized to institute nego-
tiations, and report to Congress on a reservation-by-reservation basis,
the negotiated plan:

(1) The Commission responsibility would be limited to facilita-
tion and reponting to Congress on a case-by-case basis the plan
achieved for each reservation.

(2) Congress should appropriate directly to tribes the necessary
funds for planning and technical services.

D. TaxarioN

As with all analysis of the sovereign nature of tribal governments,
the discussion takes its genesis from Worcester v. Georgia,! in which
Justice Marshall veferred to Indian tribes as distinet, independent,
political communities which were, at once and the same time, domestic
dependent nations. More recently, the U.S. Supreme Court referred
to them as “unique aggregaticns possessing attributes of sovereignty
over their members and their territory.” 2 The nature and extent of
those attributes, especially when in relation to local, State and Federal
governments, has been a matter of increasing concern and litigation

131 T1.8. (6 Pet.) 513 (1832).
3 United States v, Marurie 419 1.8, 544 377 (1975).
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