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reservation and Congress had not limited the tribe's sovereign powers
to exercise such jurisdiction." Although the court limited its holding
to the particular fact pattern of this case, there IS notl~mg in the
reasoning of the court that would preclude the same holding regard­
less of the technical status-either trust or fee simple-of the land so
lonz as it was within reservation boundaries. Specifically, the court
rou;;d that the reservation had not been diminished," and hence the
principles of United States v, Oele~tine, 25 U.? 278(1909), that a~l
tracts in a reservation once established remain part thereof until
specifically separated therefrom by Congress were applicable.

2. INDIAN COUXTRY

Resolvinz the legal issue of whether tribes have the authority to­
exercise jli;'isdiction over non-Indians within their territory leaves a
major question unanswered: For jurisdictional purposes, what is a
tribe's territory? "Indian Country" is the phrase that has been de­
veloped historically to define the geoglaphlc area m. which Federal
and tribal jurisdiction resides. The statutory definition of Iridian
Country technically is for crimipal jurisdiction purpos~s;)lOwever, i~
has been utilized by the courts in both the CIVIl and criminal areas.
18 U .S.C. Section 1151 defines "Indian Country" thusly:

Except as otherwise provided in sections 1154 and 1156 of this. ti~le, the .te~m
"Indian Countrv" as used in this chapter means (a) all land wlthin the llmlts
of any Indian reservation under the jurisdiction of the United States Oovern­
ment 'notwithstanding the issuance of any patent, and, including ri,g~ts.of~w~y
running through the reservation, (b) all dependent Indian communitles wlthln
the borders of the United States whether within the original or subsequently
acquired territory thereof, and whether within or without the limits of a state,
and (e) all Indian allotments, the Indian titles to which have not been ex­
tinguished, including rights-of-way running through the same.

The crucial part of the definition here is "all land within the limits
of any Indian reservation. * * *" ~Vhen most of the foundations and
principles of Federal Indian Iaw were being developed, Indian reser­
vations were almost exclusively occupied by Indians, Fe,Y ~and parcels
had been legally conveyed within reservations to non-Indians, Tod~y,
the picture is demographically different. :rhose reservations which
have had the misfortune to have been subject to the allotment acts,
frequently have "a crazy pa.tchwork. quilt' ~r checkerboard" 1?a~tel1l
of land ownership: non-Iridian lands held III fee p~tent, mdl';'ldu!1l
Indian allotments held in trust, and tribal lands held in trust. Oftel1; III

these situations the majority of the land ownership and population
within the reservation boundaries is non-Indian. The land owned by
non-Indians is also frequently the most fertile or commercially valu-
able land. . u' 1

These patterns of land ownership are most prevalent In the lV.1.IC west
urea and occasionally in the West."'" For example, the Omaha Reser-

17 See Appellees' brief for an excellent exposf tion of the theory and law of tribal [uris­
diction over non-Indians.

18 Decoteau discussed infra is no tapplicable to this section, as it concerns what lands
are Indian Country and not' the jurisdiction of the t.rtbe within Indian Country

10 See e.g., Us. v: MazlIrie. 419 U.S. 544. (1975)
19a The statlsttcs in this section are from an undated. internal memorandum from P.

Savad, attorney to the Assoctato Solicitor. Indian Affairs. Departmen,~ of the Interior,
entItled "Indian and Non-Indian Owned Land on Specific Reservu tlons, and a telep~one
survey of the pertinent BIA agency offices. The statistics were also cross-checked against
data collected by Task Force No.7. There is often conflict between the data sources ~s to
specific aereace : where significant conflict exists, telephone survey results were utfltzed.
These results

o
tEmd to reflect somewhat higher levels of Indian ownership than do the

Department of the Interior figures.
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vation (Nebraska) is 90 percent non-Indian owned; Devils Lake
(North Dakota) is 79-80 percent non-Indian owned; Turtle Mountain
(North Dakota) is 93 percent non-Indian owned; Standing Rock
(North and South Dakota) is 64 percent non-Indian owned; Crow
Creek (South Dakota) is 57 percent non-Iridian owned; Rosebud
(South Dakota) is 71 percent non-Indian owned; Sisseton (South Da­
kota ) is 89 percent non-Iridian owned; Yankton (South Dakota) is
92 percent non-Indian owned; Flathead (Montana) is 51 percent
non-Indian owned; Fort Peck (Montana) is 56 percent non-Indian
owned; Coeur d'Alene (Idaho) is 77 percent non-Indian owned; Nez
Perce (Idaho) is 88 percent non-Indian owned; and Umatilla (Ore­
gon) is 56 percent non-Indian owned.

The pattern is not, however, even consistent within individual
States. Fort Berthold (North Dakota) is 42 percent Indian owned;
Cheyenne River in South Dakota is 47 percent Indian owned; and
Flandreau (South Dakota) is 70.6 percent Indian owned.

Indian reservations in the Southwest, however, contain very little
non-Indian land ownership: Southern Ute (Colorado) is 99 percent
Indian owned; and in Arizona and New Mexico, most of the land
within the various reservations and pueblos is Indian owned, usually
at a rate of 90 percent or more.

This pattern is a pattern of divergency. Indian-owned land is inter­
spersed with non-Indian land where such ownership exists. The mere
fact that land is owned by non-Indians 20 through allotment of a
reservation 21 or the establishment of non-Indian communities 22 does
not oust Federal-tribal jurisdiction over criminal and civil events
occurring on that land.2 3

The courts have devised another test for delineating the perimeters
of Indian Country, and this test requires a reservation-by-reservation
analysis. Known as the Celestine doctrine, the test is that when:

Congress has once established a reservation, all tracts Included within it
remain a part of the reservation nntii separated therefrom by Congress.

Courts, then, inquire whether a treaty, a particular allotment act,
Or another congressional enactment has terminated or "diminished"
any portion of the established reservation. Although specifically af­
firmed by Oelestine and the line of cases following it,24 the Supreme
Court recently, in a case involving an assertion of jurisdiction by
South Dakota over an Indian on 'non-trust land, "diminished" the
Lake Traverse Resrnation 25 (Sisseton-\Yahpeton Sioux Tribe), on
the basis of its reading of an 1880 asrrecmcnt between the tribe and
the United States, ancl'the subselluen{congl'essional enactment of the
agreement.>" The Supreme Court distinguished Decoteaii from other
factual situations because it determined that the tribe intended to
cede all unallottcd lands to the United States for a sum certain, re-

so " ennm"l" v. D;,qtrict Court of Monta"" 100 TJ.~. 423 (1 !l71 ).
"B1l8ter V. Wrinht, 13·5 F.1l47 (8th Cir. ce 111n5).
22 GUy of New Town, N. DaT". v, U.S, 451 F.2d 121 (Dth Clr, 1972).
23 The State, however, may also have concurrent jurisdiction pertaining to non-Indians

in these areas.
"See e.z, Matt v, Ar·llett. 412 US. 481 (1973); ann Seymour v. Supt..
"DeCotealt v. The Iristrsct Court 420 US 425 OD7o).
"Act of March 3. 1891, 26 Stat 1039.
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linquishing "all" of the tribe's "claim, light, title, and interest" in the
unallotted lands. This was interpreted as a clear intention of the
tribe and Congress to terminate the unallotted portion of the Lake
Traverse Reservation. The Court came to its conclusion, even though
the litigation concerned the crucial issue of child custody where it
has repeatedly recognized tribal jurisdiction and where a tribal court
and justice system had been recently reinstituted. Although not ex..
plicit in the reasoning of the decision was the fact that 89 percent. of
the land located within the original boundaries of the reservation
were now owned by non-Indians, The dissent criticized the reasoning
and the result of the majority opinion:

If this were a case where a Mason-Dixon type of line had been drawnseparat­
ing the land opened for homesteading, from that retained by the Indians, it
might well be argued that the reservation had been diminished: but that is not
the pattern. . . .

* * * * * * *
The "crazy quilt" or "checkerboard" jurisdiction defeats the right of self­

government guaranteed by Article 10 of the 1867 Treaty (cite omitted) and never
abrogated.

* * * * * * *
If South Dakota has her way, and the Federal Government and the tribal

government have no jurisdiction when an act takes place in homesteaded spot in
the checkerboard, and South Dakota has no say over acts committed on "trust"
lands. But where in fact did the jurisdictional act occur? Jurisdiction dependent
on the "tract book" promised to be uncertain and hsctie,"

"Indian Country" is therefore an ambiguous concept under Court
interpretation and not dependent on the ownership of any particular
tract of land. Rather, it depends on "language" in treaties, agree­
ments and statutes of ancient vintage which opened up reservations to
non-Indian settlement. These documents were generally part of the
land hunger prevalent in the latter half of the 19th Century and
which rarely, If ever, considered jurisdiction repercussions. They were
economic real estate transactions, usually imposed upon weak and de..
pendent Indian tribes by their trustee, who curiously was the pur­
chaser of their property.

The question. then, of over what territory the tribe retains juris­
diction-regardless of over whom-is left in these checkerboarded
areas to a case-by-case determination, and since the "facts" will differ
the courts probably will reach divergent results.

3. VIE\VPOI:NTS
(a) Non-Lndians

Perhaps no other issue in Indian law raises the emotional response
from the non-Indian community as does the actuality of or the pros­
pect of Indian tribes exercising jurisdiction over non-Indians. The
issue, however, regardless of the terminology utilized, is not a strict
legal issue but often a political one. As noted previously, most of the
vocal opponents of tribal jurisdiction are persons residing on or near
an Indian reservation who ate or mav become the recipients of tribal
jurisdiction. "

A major argument against tribal jtrrisdiction couched in legal-con­
stitutional rhetoric is that non-Indians would be deprived of their

27 De Coteau v District Court, 420 U.S ..425, Justice Douglas
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constitutional rights as American citizens to be subject to "foreign and
alien" tribal jurisdiction. ., .

Legal arguments focusing on what actual constitutional rights a~e,
and fa whom they apply, although pertinent, would not necessarily
reduce any OppOSItion o~f these individuals. F?r tl~e "c01;sbtutlOnal"
aromnent althouzh capable of legal presentation, 1S a mmor part of
th~ concel;t. For it is not the reality of legal rights,27~but the percep­
tion of what rights "should be" that permeates the discussions :

We are specifically opposed to jurisliction over nonmembers because this
country was founded on the principle of participating in a government....211

Similar expressions focusinz on the fact that non-Indians cannot
vote in tribal election~, and vi~lations thereof are expressed by m?st
vocal opponents 'of tribal jurisdiction.29 Other points, not.ne~es~ar:Ily
legalistic in ~ature, are ~lso made m 0l?positlOn to tribal JUr:ls~IctlOn
over non-Indians, There ,IS a strongfeeling among some that If in fact
they are subject to tribal jurisdiotion, they have been.had by a m.ls­
taken Federal Government. Ki Dewar of the Suquamish commUl,lIty
club arzues that treaties between Federal Government and the tribal
O'overn~entswere mistakes of an inexperienced Federal Government,
~nd are mistakes that should not be perpetuated.so John Cochran, past
president of Flathead Lakers, Inc., felt that Federal G~;ern~entsold
land to non-Indians on Flathead "under false pretenses, loading them
to believe it was no longer an Indian Reservation."

Going further, some indicate that Federal policy, or at le~st ~he
perception of Federal policy at the local level, has caused polarization
between the non-Indian commumty and the Iridian comm.umty-that
discrimination against Indians in these communities ~as increased to
the point that t~e ::tt<?r:r:ey for MOD---a group opp<?smg.retrocesslon
generally and jurisdiction over nOn-I!IChan~ partIcl1l~tly---see~s a
chanze of venue when he has an Indian chent who IS to be m a
pred~minantly non-Indian community on or near the Flathead
reservation;" .

Other arguments against tribal jurisdiction focus <?n a perc~~tIOn
that tribal governments either are not or cannot fairly administer
justice.

I am sure you are not aware of the farce which is "tribal court" ... N~w the
non-Indians are expected to sit back and accept jurisdiction of such an made­
quate set of laws."

Clarence Nash, an official of 'the city of Omak, Wash., opposed tribal
jurisdiction, because, among other things, the tribe was not ready
'with the machinery of government.8 4

••

Thomas Tobin, 'attorney for civil liberties .for South. :qakota c~tI.
7.cns---an organization generally opposed to t.ribal jurisdiction-e-main-

-;':~~urt~c!sionshave upheld a variety of limitations on participation II!- Goyernment
h·28 ~farion f:chnltz. President of Civil Liberties for South Dakota CItizens, Sout

D"kota 'I'rnnscrfnt at 280. \*' See e~ Testimony of Henry Holwevner. Corson Corm tv Rea] :r;Rtate Owners, ssn.,
K Dai,~ta~Trariscrlpt, at 209; testimony of Robt. Halferty .. Todd C.ounty. SD'

T
rancher,

Routh Dakota TranRcrlnt at 112; Ki Dpw.9r. Snquarrrlsh Commnmty Club, Northwest
'I'ranscrlp t at 12; Les Condrad, Yakima 'County Commissioner, Nor-thwest Tmnscript at
1411-7.

30 Nor-thwest 'I'rn nscript fit 11 ..
:n South Dakota TranRcrlnt at ;;2.
eeTestimonv of F. L. Iriars hnm. f: Dak. 'I'ra nscrlpt at 23-24 .
aa f:outh Dakota 'I'ranscrjpt fit 77 .
•• Nor-thwest Transcript, at 214.



98

tained it was not a question of tribal ability, but that tribal courts
were inherently defective; that it was impossible to have an independ­
ent tribal judiciary "that is not hypercritical of whichever political
faction in power." 35 The argument is that tribal courts are under the
political control of the tribe, and can be, therefore, swayed and biased
11l the performance of their duties.

Robert Halferty, also a member of C.L.S.D.C., criticized the
"tyranny" and "brevity" of tribal administration."

Another factor of importance is the economic impact that non­
Indians perceive tribal jurisdiction to have. Jack Freeman, Ziebach
County Real Estate Association, opposed assertion of sovereignty
over nonmembers because it would reduce the number of prospective
buyers for reservation property." Elizabeth Morris, Quinault Prop­
erty Owners, felt that tribal jurisdiction, among other things, reduced
the value of her group's holdings.

Not all non-Indians, however, felt that tribal jurisdiction "as neces·,
sarily inappropriate. Larry Long, State attorney for Bennett County,
South Dakota, stated:
.... my experience is that law enforcement personnel tend to get along very

well. And they tend to have nothing short of contempt for attorneys like us who
set around and argue about jurisdiction.

Question. What are your feelings about the tribe exercising jurisdiction over
non-Indians within the exterior boundaries of the reservation?

Answer. Well, my reaction would be basically this. If the tribal court was
constituted and operated in such a manner that there was no question in any­
body's mind but what an Indian or a non-Indian would receive justice, you know,
in the tribal court, it wouldn't make any difference what court a person was
in. 38

(b) Indian »ieurpointe
The reassertion of jurisdiction over non-Indians is a fairly recent

development. Chief Judge William Roy Rhodes," Gila River Reserva­
tion, who presided over several thousand Indian and non-Indian cases
since his tribe reasserted such jurisdiction in 1872, explains that the
tribe was faced with multiple problems concerning nonenforcement of
laws against non-Indians on the reservation by other governments to
the social and economic detriment of the community. Before asserting
jurisdiction, for example, some non-Indian hunters would enter the
reservation during quail and white-wing season, and create utter
havoc, even chasing birds and firing away in residential areas. Trucks
and cars would come in and cut mesquite wood-s-a valuable commod­
ity-with impunity.

Although the problems differ reservation to reservation, on [j, prac·,
tical basis, the failure or unwillingness of other governments-a-county,
State and Federal-to perform with respect to non ..Indians, is per­
ceived by some tribes as crC'itting it clang"erous vncuum. Althongh the
experiences are not uniform, the exercise or tribal jurisdiction has
created certain unanticipated results. "Where counties and other non­
Indian governments have had to deal with tribal governments exercise
ing power over their citizens, these governments are required to be
more cognizant of the rights of tribal members when in their jurisdic­
tion-reciprocity between sovereigns.

'" f':onth Dakota Transcript, at 77-78
311 Tbid. at 112,
37 In, at 128.
38 ftl .. 245-2~6.

39 Judge Rhodes Is a member of this task force
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Many tribes, whether asserting such jurisdiction or not, preface
its existence as an attribute of sovereignty:

The question frequently arises as to whether our tribal police can arrest non­
Indians who commit offenses on the reservation which would be punishable
under tribal law if committed by tribal members. This question arises with ref­
erence to violations of the fish, game and recreation code, traffic and boating
offenses, criminal actions, repossessions of personal property, removing property
from the reservation, whether it be plants, minerals, gems, rocks or personal
property. Desecrating or interfering with tribal graveyards, both historic
and prehistoric in the non-Indian sense, and the desecration or interference
with areas of the reservation having substantial religious significance to the
tribe"

It is our position that every person entering the exterior boundaries of the
reservation has consented to the jurisdiction of the tribe, and its courts, and
the tribe has the jurisdiction because of its sovereignty to take such action as is
necessary to enforce its laws."

.The necessity of exereising the jurisdiction was focused oJ.l by some
tribes as the only way the tribes could protect their economic future:

I think it's (jurisdictional authority re maintaining resources) a bedrock.
It's absolutely the basis upon which a tribe exists,"

There also was a strong response from tribes to the arguments used
by some non-Indians to oppose tribal jurisdiction.

Norbert Hill, vice chairman of the Oneida Nation ('Wisconsin) re­
lated a viewpoint frequently heard:

'Yell, When you go to Rome, you do as the Romans do, when you go to ~Iil·

waukee, you do as the l\Iilwaukeens do * * * '2
Robert Burnett, president of Rosebud Sioux Tribe, espoused this

position in even stronger terms:
" " * when I go to Ohio, I am under the laws of Ohio * * * But when they

non-Indians) come to South Dakota, they think they ought to have their law.
Now this land was set aside for the Rosebud Sioux tribe * * * But they don't
want to submit themselves to our laws because they think that they are too
damn good for our law."

Leonard Tornaskin, chairman of Yakima Nation Council, expressed
the strong views echoed by others in Indian country, concerning pres­
ence of non-Indians:

If tbey don't like [on] Yakima, they can alwavs move to Seattle * * * I didn't
ask them to set up homes on my reservation:"

The view that non-Indians innocently came to Indian country and
were victims of Federal misrepresentation was also challenged:

Generally speaking, I've don't have too many jurisdictional problems, really, in
reality. 'Ve have problems with people, people who have come into Indian country
understanding that they are coming into Indian country, because it is cheap to
live there. It's cheap to lease land. It's cheap land to be purchased."

Counsel for the Suquamish Tribe questioned as a matter of law, the
innocent victin: tlicsis.; indicating' that any abstract of the chain of
title to land held by non-Indians, would indicate Indian ownership
and would, therefore, create an obligation in the buyer to determine
what that rneant-c-reservation status.

.0Testimony of Buck Kltcheyan, chairman, San Carlos Apache Tribe, Southwest
Transcript at 287-"288.

41 Testimony of Thurman Trosper. Flathead Tribal Council. Montana. at 25. Similar
views concerning protection of resources were expressed by Quinault, Northwest Tran­
script at 411-H4"

42 Grea t Lukes 'I'r'ansctlp t at 3S.
.3 South Dakota 'I'rn.nser'Ipt at 277.
.. Northwest Transcript at 671.
.. Robert Burnett, president, Rosebud Sioux Tribe, South Dakota Transcript at 263.
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The assertion that tribal O'overnmel1ts and courts are either func­
tionally or inherently inc~pable of providing justice was also
challenged. .

The Gila River Communitv Court, as noted previously, has handled
thousands of cnses-s-Indian a'lld non-Indians, without ever being chal-
lenged under the Indian Civil Rights Act. 4 6

.,

Mario Gonzales, the former chief judge of Rosebud SIOUX, testified
that he had many non-Indian cases and always leaned over backward
to assure that justice prevailed."

Garv Kimble. former counsel for his reservation at Fort Belknap,
and currentlv a member of State legislature. indicated that some tribal
governments and courts were unsophisticated, and needed support, but
the same was true for their counterpart State courts."

The view that whatever disabilities the tribal exercise of jurisdiction
may suffer is not inherently different from other government, was
echoed by Robert Burnett :

[The] Court system of the tribe is as good as their * * * in fact, better" * *
The rest of the system (excluding the State supreme court) is handled by people
who certainly are easily influenced by political situations * * * ,.

The existence of jurisdictional power, however, does not neces­
sarily mean its exercise. Chief Judge Owens of the Yakima Nation's
court indicated that in his view jurisdiction over non-Indians con­
cerning fishing was crucial and that he .appr~ciated the coo~erati~n
he had received to date from the State F'isheries Department in their
appearances in tribal court to testify against violators (non-Indians).
He, however, did not think it was necessary to exercise jurisdiction
over Toppenish, a predominantly non-Indian city within reservation
boundaries. 50

The 'iVaI'm Springs Reservation indicates that while they have
jurisdiction over non-Indians, they have not exercised such. This re­
straint is due to the excellent jurisdictional cooperation existing be­
tween the tribe and neighboring jurisdictions-State and local-e­
the fact of jurisdiction, however, is basic to the maintenance of this
relationship."

FINDINGS

One: Congress has not terminated tribal jurisdiction over non­
Indians.

Two: The exercise of jurisdiction assumed by Federal Government
or granted to the States is in most instances concurrent with that re­
tained by the tribes.

Three: The issue of jurisdiction over non-Indians has generated
much hostilitv and emotionalism in both the non-Indian community
and Indian communities.

Four: The issue of jurisdiction over non-Indians is not appropri­
atelv addressed by jurisdictional legislation.

Five: The long-term solution to this political-emotional problem
lies in returninz rto a situation where Indian reservations-e-contain­
ing sufficient land for development and tribal survival and growth-s-

41l ~f'e Ch~ntp1' 'v.
<7 ~ol1th Dakota 'I'rn nsct lnt. s t :1"4 et seq
'" \fontana 'I'rrmscrlp t at 100-10"
,. Routh Dakota 'I'ranscrint at 28~.

50 Nor-thwesf Tran.crint at 664-88;';
'" For an expanded discussion of the >Tal'm Snrings situation, see chapter V. section A.
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are owned and occupied almost exclusively by the individual Indian
tribe.

Six: A number of tribes currently have programs to consolidate
their land bases.

(a) These programs are meagerly funded.
(b) Many non-Indians have indicated a willingness to sell

out and leave the reservation.

REco~nIENDATIONS

Congress should establish a long-term program for the re-purchase
of non-Indian owned lands within reservation boundaries.

(a) There should be separate negotiations, under congressional
charter, with each tribe and the non ..Indian interests in that area to
develop the components of each reacquisition plan.

(b) The role of the Federal Government in negotiations should be
that of trustee with the duty to assure tribes the right to assess their
needs and not a party of interest.

(c) Plans will by necessity vary, but could include;
(1) Expansion of reservation land bases.
(2) The provision of life ..estate or similar devices for non­

Indian. interests, rather than immediate sale.
(3) Redefinition of reservation boundaries only with tribal

consent.
(4) Exchange of lands where appropriate.
(5) Allocation of financial responsibility, and the prOVISIon

of a variety of funding mechanisms.
(d) This process should not be used for any other purposes than land

consolidation. It would be an unconscionable abrogation of the
Nation's moral obligation to utilize this process to terminate any
existing Indian rights.

e. An appropriate mechanism for such planning would be the estab..
lishment of aoongressional commission authorized to institute nego­
tiations, and report to Congress on a reservation-by-reservation basis,
the negotiated plan:

(1) The Commission responsibility would be limited to facilita­
tion and reponting to Congress on a case-by-case basis the plan
achieved for each reservation.

(2) Congress should appropriate directly to tribes the necessary
funds for planning and technical services.

D. TAXATION

As with all analysis of the sovereign nature of tribal governments,
the discussion takes its genesis from Worcester v, Oeorgia,I in which
Justice Marshall referred to Indian tribes as distinct, independent,
political communities which were, at once and the same time, domestic
dependent nation". More recently, the U.S. Supreme Court referred
to them as "unique aggregations' possessing attributes of sovereignty
over their members and their territory." 2 The nature and extent of
those attributes, especially when in relation to local, Sta"te and Federal
governments, has been a matter of increasing concern and litigation

1 ill n.s.. (6 Pet.) 515 (1832)
• United Rtn.tes v .. MaJ<urie U9 U.S..5H 5,7 119751.




