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The Supreme Court of Virginia consolidated thege actions jp Alliance o Save the ,
Mattapop; v Commonwea]th, 270 Va. 423 621 S.E2d 738 (2005), alf of which deajy With issues
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RE:  Mattaponi Indian Tribe, et al v.

Commonwealth of Virginia, et al
Circuit Court No. 3001-RW/RC

(“Reservoir”). All SSues presented were resolved €Xcept one: the Mattaponi Indian

of the j
Tribe’s claims against the City of Newport News under the 1677 Treaty at Middie Plantation
(“Treaty”) between King Charles II and the p:

Circuit Court held that while Virginig |
lacked jurisdiction to try any claims made under the Tr
agreed that Virginja law governs the Tribe’
has jurisdiction to decide them. The

issues between the Tribe and the City of Newport News.

Upon remand the Court granted the Plaintiffs
Complaint and to add as parties defendant all of the Jo
including the City of Williamsburg, James City County,
County, and York County. These localities, together with

The Mattaponi Indian Tribe claims ap

members, approximately sixty-five of whom live on the Mattaponi Reservation (“Reservation™),
which is situated on the Mattaponi River in eastern Virgj

nia. Although the Tribe is not formally
recognized by the Unijted States, it is recognized as a legitimate Indian tribe by the
Commonwealth -of Virginia, The Re 1 initi

Supreme Court of Virginia rendered a detailed factual a
the project’s history to this pomnt.  See Alliance to Save

the Mattaponj v. Commonwealth, 270
Va 423,621 S.E.2d 78

The Tribe asserts that construction of the Reservojr would encroach upon certain rights it
enjoys under the 1677 Treaty at Middle Plant

ation, specifically the rights 1o hunt, fish and gather,
as described in Article VII of the Treaty. Moreover, the Tribe asserts that the Reservoir’s

construction will unlawfully infringe on the rights it possesses in and 10 the waters of the
Mattaponi River. The Tribe seeks to protect its water rights under the principles of both riparian
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RE:  Mattaponi Indian Tribe, et al v. Commonwea

Ith of Virginia, et a
Circuit Court No. 3001-RW/RC

rights and the reserve
River is essentia] t
livelihood.

d water rights doctrine. The T

ribe forcefully claimsg that the Mattaponi
O its ancient heritage and s spiri

tual identity, as well as to its economic

The Court will address the following motions:

1. Defendants’ demurrer to the Tribe’s assertion of rights under Article VII of the
Treaty;

2. Defendants’ motion for summary judgment with respect to the Tribe’s assertion
of rights under Article VII of the Treaty;

3 Defendants’ demurrer to the Tribe’s assertion of reserved water rights; and

4, Defendants' motjon for summary Judgment with respect to the Tribe’s assertion
of reserved water ri ghts. :

ANALYSIS

admits the truth of properly pled facts, Rogillo v.
Winter, 235 Va. 268, 270, 367 S.E.2d 717, 7 Hficiency of the facts

g
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RE:  Mattaponi Indian Tribe, et al v, Commonwealth of Virginia, et al
Circuit Court No. 3001 -RW/RC

Anrticle VIT of the T, reaty at Middle Plantation

The Defendants’ demurrer and motion for Ssummary judgment both deny that the
Reservoirs construction wil] infringe on any rights the Tribe may enjoy under the Treaty,
Article VII of the Treaty, the provision of the Treaty at issue, reads:

Oystering, fishing, and gathering Tuccahoe, Curtenemmons, wild oats

rushes, Puckoone, or any thing else for their natural Support not usefi]]
to the English, upon the English Devidends. .

The parties’ respective positions regarding Article VII are relatively clear. The Tribe
asserts that the Treaty’s language clearly protects the Tribe’s fishing rights, and that the
Reservoir’s effects on jts ability to exercise those rights would clearly be adverse and severe,
In particular, the Tribe sees Article VII as protecting its aboriginal fishing practices so long as
the exercise of those rights does not interfere with the settlers’ fishing and gathering rights,
Any protection of things “useful to the English,” the Tribe
activities then contemplated by the parties enfering into
language of the treaty. Thus, the Tribe does concede that the Commonwealth of Virginia, as
Successor to the English crown’s rights and obligations und
and gathering rights under the Treaty.

scope of any fishing, hunting and gathering rights retained by the Commonwealth under Article
VII of the Treaty,

On the other hand, the De endants claim that the
SO extensive as to prevent the building of the Reservoir.
upon the Tribe under Article VII of the Treaty are specific

Tribe’s claimed Treaty rights are not

They argue that any rights bestowed
ally restricted by the words “not
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RE:  Mattaponi Indiap Tribe, et al v. Commonwealth of Virginia, et al
Circuit Court No. 3001 -RW/RC

uscful to the English upon the English Devidengs.” To be sure, the Defendants place
substantial emphasis on the language “English Devidends” as giving the settlers, and by
succession the Commonwealth, the predominant right to make uge of the land as they see fit,
without concern for any interests of the Tribe. Thus, the Defendants assert that the Tribe is
granted limited “oystering, fishing, and gathering” rights to the extent that the exercise of those
rights does not interfere with the “settlers’ use of the land.” The Defendants consequently hold
that any Treaty rights enjoyed by the Tribe cannot prevent the Reservoir’s construction,
because such a denia would interfere with the Commonwealth’s preferred use of the land.

The Treaty itself is not a document of mere historical interest. In jts opinion remanding
this action for trial, the Supreme Court of Virginia said, ... the language of the Treaty itself
guaranteed to the Indians the right to obtain full reljef as permitted under the law.” Alliance to
Save the Mattaponi, 270 Va, a 457, 621 S.E.2d at 93, Therefore, the Treaty certainly provides

a legally cognizable basis for relief under Virginia law. The Tribe contends that the
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The merits of the Tribe’s Article V]I claim, to be sure, hinge on the interpretation of the
Treaty. The Treaty, written over three centuries ago, contains language that 1s, in some
respects, archaic and perhaps attributes meanings to words that are defined differently in

Rl i

IR ¥
A TO9904

NERNAS:

3
Y

Recsiysd



2026629634 P.o7
FEB-26—20097 16:16 GULC IPR

Page 6

RE:  Mattaponi Indian Tribe, et al v. Commonwealth o

f Virginia, et al
Circuit Court No. 3001-RW/RC

Court will also deny the Defendant’s m,

otion for summary judgment with respect to Article VII
of the 1677 Treaty at Midd]e Plantation

Reserved Water Rights ~

, formally addressed, in states like
arian water rights system. It is undisputed that the reserved
point, applied exclusively in the federal context,

Virginia that subscribe to a rip
rights doctrine has been, to this

precedent relating to reserved water rights from any juri
addressing such a nove] and complex question, it

riparian and prior a propriation systems of water rights, as well as the pertinent differences
between the two systems.

L, Riparian Rights

ong riparian owners in times of plenteous

water supply, as well as in periods of scarcity. Tyler v. Wilkinson, 24 F. Cas. 472 (C.C.D.R.IL
1827)), is often cited as the legal origin of the American common law riparian rights doctrine. In

that case, Mr, Justice Story summarized the riparian rights doctrine:

Prima facie CVETy proprietor upon each bank of a river is entitled to
the land, covered with water, in front of his bank, to the middle

property in the
water itself: but a simple use of it, while jt passes along. The

consequence of this principle is, that no Proprietor has a right to
use the water to the prejudice of another, It is wholly immaterial,
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RE:  Mattaponi Indian Tribe, et al v. Commonwealth of Virginia, et al
Circuit Court No, 3001-RW/RC

A riparian right, stemming from the ownership of land abutting a water source, is itself 3
valuable property right, Taylor v. Commonwealth, 102 Va. 759, 771, 47 S.E. 875, 880 (1904).
Indeed, riparian rights “are in no senge asements, but are qualified property rights incident to
the ownership of the soil through or by which the - Hite v. Luray, 175
Va. 218, 226, 8 S.E.2d 369, 373 (1940) (citations omitted). As such, a riparian riohs ;

Subject for protection by injunction and inj
Portsmouth, 205 v, 909, 912, 140 S.E.24 678, 680 (1 965) (citations omitted), Furthermore, if 2

riparian right is sought for public use, it may be taken by eminent domain, Id. (citing Town of
Purcellville v. Potts, 179 Va, 514, 522-23, 19 S.E.2d 700, 704 (1942)),

Like most eastern

Early Virginia
courts defined the rights bundled in the phrase “ri

Second. The right of access to the water, including a right of way
to and from the navi gable part,

Third. The right to build a pier or wharf out

0 navigable water,
subject to any regulations of the state,

Fourth. The right to accretion or alluvium.
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RE: Mattaponi Indjan T ribe, et a] v, Commonwealth of Virginia, et al
Circuit Court No, 3001 -RW/RC

Fifth, The right to make a
past or laves the land.

Taylor v, Commonwealth, 102 Va. at 773, 47s | at 880-81.

reasonable use of the water as 1t flows

The well settled general rule on thjs
proprietor has ex jyre naturae an equal
of the water running in a natura] course

point is thar each riparian
right to the reasonabe use
through or by his land for
applied, whether domestic,

Town of Purcellville, 179 Va, at 520-521, 19 S.E.24 at 702-03 (quoting Minor on Real Propert
-—=- 93 furceliville _ =L U [edl Property

§ 55, at 76 (2d ed. 1928)). It is critical to recognize that the court in Purcellville confirmed that
a riparian proprietor's reasonable use of ian ri

s —
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o

I M.S., Waters and Watercourses, §10. See also Armminius
a 7, 18-

Chemical Co. v. Landrum, 113
18-19, 73 S.E. 459, 464-65 (1912).

The passage of years following Tyler v. Wilkinson SaW an evolution of the law regarding
Iiparian rights. While the Jurisdictions thar adopted the common law riparian doctrine sti]l
adhered to t, the increasing demand for water and ap increasing awareness of the necessity for
insuring clean water resulted in jurisdictions Supplementing common law riparianism with
various types of regulation,

TRt g

T
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ures that a certain minimum instream E
flow remains in the waterbody. This doctrine, primarily known ag E
“regulated riparianism,” i now the prevalent mode] in the non =
Prior appropriation r ghts states.

John M. Lain, Water at the Crossroads: The Intersection of Water Suppl and Water Qualjt
Issues and the Resulting Effect on

Development, 4 (2004) (citing Joseph W, Dellapenna, Owning
Water in the Eastern United States, 6 Proc, 6 Mineral L. Fnodn. (1985)).
———=—=e zastern United States
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RE: Mattaponi Indian Tribe, et al v, Commonwealth of Virginia, et aj
Circuit Court No. 3001 -RW/RC

protect “beneficial instream uses” by requiring the creation and issuance of permits in certain
circumstances, where those beneficial uses would potentially be without protection under
common law riparianism. Va, Code § 62.1-44.15:5.

IL Prior Appropriation

West and “is the antithesis of common law riparianism.” See Arizona v. California, 373 U S,
546, 555, 83 §. Ct. 1468, 1475 (1963); Hope M. Babcock, Reserved Indian Water Rj{ bts_in
Riparian Jurisdictions, 91 Comnell L, Rey. 1203, 1213 (2006). The prior appropriation doctrine
grants water use rights op 2 priority basis, and unlike riparianism, doeg not strive to ensure
unprejudiced access 1o walter.

The driving force behind prior appropriation is the limited supply of water that is 3
common attribute of the typically arid westery states. Irwin v. Phillips, 5 Ca] 140 (1855), is

Eventually, the premise of Irwin extended across the West, prompting western states
further to develop and adopt the prior appropriation doctrine, which In essence assures that one
who first diverts water for a beneficial purpose will have a fixed quantity of water for such
PUIpose so long at it remains beneficial. Arizona Copper_Company. Limited v, Gillespie, 12
Ariz. 190, 202-203, 100 p. 465, 469 (1909), affirmed 230 U.S. 46, 33 S.Ct. 1004 (1913)). Senior
appropriators of water, or thoge first to use it productively, find their water needs met, and
potential water users who come later in time may very well be without any water for their needs

Landrum, 113 va, 7,16, 73 S.E. 459, 464 (1912). See Colorado v, New Mexico, 459 U S. 176,
179, 103 8. Cx. 339, 543 (1982) (discussing the differences in how riparian and prior
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RE:  Mattaponi Indian Tribe, et al v. Commonwe

alth of Virginia, et al
Circuit Court No, 3001-RW/RC ‘

a water source. Instead, prior

appropriation vests the right to use water from a particular source in the first individual to divert

that water for a beneficia] purpose. [d.

) (discussing
ism’s modem shortcomings).
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INI.  The Nature of Reserved Water Rights and the Winters Doctrine 2

The reserved water rights doctrine advocated by the Tribe develo
allocation arena. Winters v, United States, 207 U.S. 564, 28 S. Ct. 207 (19
concerning reserved water i ghts, presented the Unjte

ped within the prior
08), the seminal case
d States Supreme Court with a dispute over
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RE: Mattaponi Indian Tribe, et al v. Commonwealth of Virginia, et al
Circuit Court No, 3001-RW/RC

purposes to be fulfilled, the Treaty creating the Indian reservation impliedly reserved a sufficient

quantity of water to the reservation, even though the Treaty itself was silent with regard to water
rights. Winters, 207 U.S. at 576-77, 28 8. Ct at 211.

This principle of reserved water rights, also called the “Winters doctrine,” is one of
hecessity. Cappaert v. United States, 426 US 128, 139, 96 S. Ct. 2062, 2070 (1976). Under
prior appropriation, it is obvious that a western Indian reservation like the one in Winters could
have easily been left without sufficient water, especially during times of water shortage, if there
WEIT an appropriator senior in time to the creation of the Indian reservation,  Without sufficient
water, the government’s purpose of transforming the tribe into an organized society by creating
the Indian reservation would go unfulfilled. Winters, 207 U.S. at 5 76,28 S. Ct. at 211, The tribe
could further not expect 10 preserve their aboriginal practices without sufficient water. See id.
See also Colville Confederated Tribes v. Walton, 647 F.24 42, 48 (9th Cir. 1981) (finding a
treaty implied reserved water for the protection of a tribe’s aboriginal fishing practice). Thus,
the Winters doctrine was developed, creating the implication that with each purposeful federal
action relating 10 an Indian tribe, at least in prior appropriation states, “water necessary to fulfi]]

the purpose of the reservation, no more” is reserved to the tribe. Cappaert, 426 US at 141, 96 S.
Ct.at 2071.

necessary, and only by impliedly reserving that quantity of water necessary to fulfill those
purposes. To this point, parties have asserted thig necessity only in the context of prior
appropriation, where the fear of senior appropriators precluding Indian reservations from having
sufficient water arguably requires an implication of reserved water rights.

when necessary to effectuate the purposcs of a federal Indian reservation, the suitability of its
application in riparian states is highly uncertain, In addition, the doctrine has been applied
exclusively to federally recognized Indian tribes, creating the question as to whether it can be
even considered at the state Jevel. The Defendants have attacked the Tribe’s assertion of
reserved water rights on both the question of the doctrine's suitability in a riparian jurisdiction
and its applicability outside the federal context,
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RE:  Mattaponi Indian Tribe, et al v, Commonwealth of Virginia, et a]
Circuit Court No. 3001 -RW/RC

IV.  The Applicability of Reserved Water Rights and the Winters Doctrine in the
State Context

The. Court nevertheless disagrees with the Defendants’ broad assertion that the Winters
doctrine and reserved Water rights are unique and &Xclusive to the federal coniext. "Such a
sweeping declaration endorses an inaccurate and narrow view of fhe reserved water rights

doctrine. Perhaps, as the Detendants allude to in their brief, the sense in which “reserved water
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RE:  Mattaponi Indian Tribe, et al v. Commonwealth of Virginia, et al
Circuit Court No. 3001 -RW/RC

Indians, as Wﬁﬂ%—!e—hdp.pm@hthe tribe’s aboriginal practices, Winters, 207 U.S. at 576-77,
28 8. Ct. at 211-12; Colville Confad:

crated Tribes, 647 F.2d at' 48. It is therefore essential to
examine the logic behind this eleme

nt of necessity, as it is crucial in understanding Winters’
possible application in the state context,

created Indian reservations, as

sufficient water to achjeve those purposes. “It would be extreme to believe that ... Congress ...
took from the Indians the consideration of

their grant, leaving them a barren waste - took from
them the means of continuing their old habj

ts, yet did not leave them the power to change to new
ones.” Winters, 207 US at 577,28 S. Ct. at 212,

We realize that there js a conflict of implications, but that which makes for the

retention of the waters is of greater force than that which makes for their cession,
The Indians had command of the lands and the waters - command of all thejr
beneficial use, whether kept for hunting, "and grazing roving herds of stock,"” or
turned to agriculture and the arts of civilization, Did they give up all this?

Winters, 207 U.S. at 576, 28 S. Ct. at 211. Thus the Court adopted the notion that the Indians
would not have bargained for the reservation of land, as well as the resulting cessation of land to
the government, without believing that they would have sufficiens water to sustain their
existence. Id.

Essentially, Winters and its progeny stand for the

idea that it would be irrational to
believe a government would establish an Indjan reservati

on for a tribe if the Indian reservation

ithout believing it would have sufficient water to sustajn itself. Asa

federal actions relating to Indian tribes,
cient to ensure that the purposes behind
3 U.S. 546, 600-01, 83 §. Ct, 1468, 1498

when necessary, tacitl

Y Ieserve a quantity of water suffi
those actions are fulfj

lled. See Arizona v. California, 37

i .
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RE:  Mattaponi Indian Tr
) ribe, et al v, L
Cireuit Court No, 3001-I§¥$/;CC ommonwealth of Virginia, et a)

(1963); Cappaert. 4
¥ ppaert, 426 U.S. at 139,96 S. Ct. at 2069; Colville Confederated Tribes 647 F.2d at

trustees to serve as guardians of
, . the Matt i
of its Indian trf ° aponi, just as the fede .
Va. Até'ly]gner:n? 23 (11 ;1976 Va. Acts ch. 843, Sec 1 Va. Op, Attl'-;]gg: e%?e?:)gm o B dians
Indians Lo .the ol -18_) ("Mattaponi Indjans of Virginia, are war;!s £ h -09 ( 1,977); Op.
. 1€ guardianship of the United States are wards of the natior 0")t © State justas the
1.").
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Indian tribes as ir ; ning bChm@ the Winters doctrineg s ag ;
ot righrs”ainlg Is to federall'y recognized tribes. It may be rrue th::; lihally apphcfable‘ fo state
‘ 1t§ application to this point, when narrowly read nfai'x’;x:fﬂletm resarved
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RE:  Mattaponi Indian Tribe, et al v, Commonwealth of Virginia, et al
Circuit Court No. 3001-RW/RC

pursuant to both the negotiated rights of the 1677 Treaty at Middle Plantation and its aboriginal
-rights. Indeed, the Tribe “possesses in its own right justiciable interests,” Martaponi Indjan

In sum, an Indian tribe’s ability to invoke the Winters doctrine is not dependant upon a
status of having federally recognition, The reasoning of Winters logically extends to state-
recognized tribes and the govemments thart act as their guardians.

V. Reserved Water Rights and the Winters Doctrine in Riparian J urisdictions

necessity for reserved water rights. To be sure, as both parties acknowledge, the necessity for
reserved water is the crucial element behind the doctrine,

possibility that Indian tribes would lose water to senjor appropriators, especially in times of
shortage. See, e.2., United States v. Anderson, 591 F. Supp. 1, 5 (D. Wash, 1982) (discussing
how the Winters doctrine Is antithetical to prior appropriation). Thus, it wag necessary to

preempt state prior appropriation Jaw and reserve the quantity of water needed to ensure that the
tribes could sustain themselves and their reservations. Id.
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RE:  Mattaponi Indian Tribe, et al v. Commonwealth of Virginia, et al
Circuit Court No. 3001-RW/RC

incident to his ownership of the soil...” Arminins Chemical Co. v, Landrum, 113 Va. 7, 16, 73
S.E. 459, 464 (1912), Yet riparianism vests priority of use in no one, “as al] other owners upon
the same stream have the same right, the right of no one is absolute. .. The lower riparian owners
are entitled to a fair participation in the use of the water, and their rights cannot be cut down by
necessity or convenience of the defendant's business.” Id. Even in times of shortage, riparian
owners must reduce their use of water to maintain reasonable use. Thus, while riparian law may
Create uncertainty over the quantity of water to which one may be entitled, it strives to ensure
that each riparian owner enjoys reasonable use of the water running through or adjacent to his
land, and protects against injury from another’s unreasonable use of the water,

As the Defendants point out, the abundance of water found in eastern states effectively
Créates a presumption that sufficient water will be available for al] users, thus alleviating any
serious concemns over the amount of water available to a riparian proprietor. This claim,
although almost certainly based solely on the common law riparian doctrine, illustrates why the
Winters doctrine may have little applicability in riparian states. If riparian law ensures that each

then the fear of leaving an Indian reservation without sufficient water for sustenance and
fulfilling its purposes dissipates. The same would hold true for any other government act
relating to Indians, such as negotiating a treaty for the protection of Indian fishing rights.

The element of necessity essential 10 invoke the Winters doctrine is unsatisfied in these
situations, as riparian law would likely provide the amount of water needed to fulfill the purposes
underlying government acts relating to Indians. Likewise, a tribe’s ability to sustain itself and

For those reasons, the Court shares the skepticism associated with applying reserved
riparian jurisdiction such as the Commonwealth. Nonetheless, the Court is not
convinced that the Winters doctrine can never be legitimately applied in a riparian jurisdiction.

Because reserved water rights hinge on the question of necessity, it is plausible that even in a )
riparian jurisdiction it may be necessary to imply reserved _water pursuant to an Indiag "
reservation or treaty-granted right. Common law riparianism only grants a riparian owWner~a-
reasonable use of the water... without sensible alteration in quality or unreasonable diminution in
quantity.” Arminjus Chemical Co. v, Landrum, 113 Va. at 16, 73 S.E. at 464. Reasonable use,
however, does not necessarily comport with a riparian owner having a sufficient quantity or
quality of water to achieve a certain purpose. Common law riparianism primarily strives to
ensure that all riparian owners along a water source have equal access to the water, but does not

necessarily seek to protect an individual's subjective preferences for either the amount or type of
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water he may require for a certain use. See Colorado v. New Mexico, 459 U S. 176, 179, 103 S.
Ct. 539, 543 (1982) (discussing the differences between riparian and prior appropriation law),

It may be true that the abundance of water in ¢astern states creates a high probability that
all riparian owners will have sufficient water for gainful purposes, even though riparian owners
are limited to reasonable use of the water flowing through or adjacent to their land.
Nevertheless, the Court cannot ignore the premise that riparian law does not guarantee a riparian
owner sufficient water for a particular purpose. One can imagine a situation of a Iiparian
landowner wishing to use his land for a particular beneficial purpose, but finding the quantity of
water sufficient for that purpose to be unreasonable under riparian law.

Alternatively, one can arguably envision a situation where an upstream riparian owner |
makes a new, but reasonable use of the water flowing through his land, yet such use is still
detrimental to a downstream riparian owner’s uses. Consider a downstream riparian accustomed
to having a sufficient quantity and quality of water for a gainful activity. The downstream
riparian owner could very well discover an upstream riparian owner who has begun using water
in 2 new manner that is reasonable under riparian law, yet creates a deficiency in the quantity or
quality of water available to the downstream riparian owner. Because reasonableness does not
necessarily guarantee that a riparian owner will have sufficient water for that individual’s
activities, that downstream owner may not be able to sustain the gainful activity he enjoyed
before the upstream owner’s new use.

Analogizing to the present case, the Martaponi Reservation, being appurtenant to the
Mattaponi River, is guaranteed only the reasonable use of the river’s water under riparian law.
Riparian law, however, does not guarantee the Tribe the required quantity or quality of water

needed o satisfy the purposes _for whig nwas _created. The same holds true for
any rights the Tribe may possess under the 1677 Treaty, including protection of its aboriginal
practices.

The Winters doctrine effectively stands for the proposition that a government, as well as
an Indian tribe, can impliedly reserve water for that tribe’s sustenance and thereby override
customary state water law when necessary in light of Iinadequate protection offered by state
water law. An Indian tribe, or the government as its guardian, could invoke the Winters doctrine
by showing that riparian law would not provide the tribe with the quantity or quality of water
sufficient to sustain its Indian reservation, protect other rights granted through government
action, or preserve its aboriginal practices. Such a showing would satisfy the Winters doctrine’s
critical element of necessity and therefore permit an assertion of reserved water rights. The
madequacy of riparian law could necessitate an implication that both a quantity and quality of
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water needed to achieve the purposes underlying an Indian reservation were reserved at the time
of the Indian reservation’s creation. The same would hold true for ensuring that sufficient water
is available to protect any other treaty-granted rights enjoyed by an Indian tribe. Thus, as a
matter of law, only through this showing of necessity could a tribe, or a government as the tribe’s
guardian, preempt a state’s riparian law in favor of reserved water ri ghts.

VL.  Reserved Water Rights Cannot Serve as a Basis for Relief Based on the Facts
Before the Court

Based on the pleadings and other documents presented, the Tribe has not sufficiently pled
the element of necessity, and thus cannot assert reserved water rights as a basis for relief. The
Tribe’s pleadings merely claim that it reserved a sufficient quantity and quality of water at the
execution of the Treaty, as well as from “time immemorial” by way of jts aboriginal practices.
The Tribe’s assertion presupposes that the critical element of necessity, essential in invoking the
Winters doctrine, is axiomatically met by simply claiming reserved water rights.

To subscribe to such an assumption would ignore the essence of the Winters doctrine and
preempt Virginia’s customary adherence to riparian law without demonstrating that it would be
necessary to imply reserved water rights, Common law riparianism guarantees the Tribe
reasonable use of the water in the Mattaponi River, and the Tribe has indeed sought relief under
riparian rights, claiming that the Reservoir project would violate its right to reasonable use of the
water as a riparian owner of the Reservation land. To be sure, the Tribe is not precluded from
pleading an altemative basis for relief through claiming reserved water rights.

Yet as a matter of law, the element of necessity must be satisfied to invoke the Winters
doctrine and sustain a claim of reserved water rights in the context of Virginia’s conventional
riparian law. Thus, to survive a demurrer, the Tribe’s pleadings must demonstrate that Virginia’s
riparian rights system would not adequately protect its rights claimed under the Treaty and
through its aboriginal practices. This would demonstrate that an implication of reserved water
rights is necessary to adjust for tiparianism’s inadequacy.

The Tribe makes no assertion of the required element of necessity, The Tribe argues only
that sufficient water was reserved both through the Treaty and its aboriginal practices, and thus it
is entitled to relief through reserved water rights.  The Tribe, however, overlooks the
fundamental purpose of the Winters doctrine, which implies reserved water rights in order to
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necessity for reserved water rights.

Because the Tribe has not asserted the element of necessity required to invoke the
Winters doctrine, the Tribe’s claim of reserved water rights is insufficient as a matter of law. For
this reason, the Defendants’ demurrer as to reserved water rights will be sustained, and the Tribe
is granted leave to amend its pleadings.

The Court is of the opinion that because it sustained the demurrer with a grant of leave to
amend, summary judgment is improper and untimely, and therefore the Defendants’ motjon for
summary judgment should be dismissed.

Counsel for the Tribe is requested to endorse the attached order and forward it to
opposing counsel for endorsement and return to the Court. If not received by noon on February
19, 2007, the Court will enter the order without endorsement of counsel.

Sincerely,

ER

Charles E. Poston
Judge
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