TITLE 20
UTILITIES

CHAPTER 1- LEGISLATIVE FINDINGS. PURPOSE AND SCOPE
20-1-101. Legislative findings
20-1-102. Purpose
20-1-103. Benefits of tribal government
20-1-104. Territory, Persons and property affected

20-1-101. LEGISLATIVE FINDINGS.
(1)

Sovereign Power to Regulate Utilities. The power to regulate Utilities is an
inherent and essential part of the authority of any tribal government. This power
Is therefore an aspect of the retained sovereignty of the Rosebud Sioux Tribe
except where it has been limited or withdrawn by federal law. The Rosebud
Sioux Tribe is a sovereign Indian tribe organized pursuant to the Act of June 18,
1934, 48 Stat. 984, as amended, and governed pursuant to a Constitution and
By-Laws ratified on November 23, 1935, and approved by the Secretary of the
Interior, Harold L. Ickes, on December 16, 1935, as amended from time to time
thereafter. I Pursuant to the Constitution and By Laws, as amended, the Rosebud
Sioux Tribal Council is the governing body of the Rosebud Sioux Tribe. This Title is
enacted pursuant to the inherent sovereign tribal powers expressly delegated to
the Tribal Council in Article IV, Section 1, Subsections {a), {c), (f), (g), {h), {i), {k),
{m), {n), (t) and (u) of the Tribal Constitution, which authorize the Tribal Council
to represent the Tribe and to negotiate with federal, state and local
governments and with private persons, to purchase and otherwise acquire lands
and other property for or on behalf of the Tribe and manage, permit, assign,
lease, sell, exchange, encumber or otherwise deal with tribal lands and other
property as authorized by law, to prevent the sale, disposition, lease or
encumbrance of tribal lands, interests in tribal lands or other tribal assets
without the consent of the Tribe, to manage all economic affairs and enterprises
of the Tribe, to levy taxes and license fees upon non members doing business
within the Reservation, to regulate and license all business and professional
activities conducted upon the Reservation, to exclude by ordinance, to provide
for the maintenance of law and order and the administration of justice by
establishing a tribal court system, to safeguard and promote the peace, safety,
morals, and general welfare of the Tribe by regulating the conduct of trade and
the use and disposition of property on the Reservation, to charter subordinate
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organizations for economic purposes, to enact resolutions regulating the
procedures of all the Tribal Council, all tribal agencies and tribal officials, to
administer any funds within the control of the Tribe, and to delegate to
subordinate boards or tribal officials any or all the foregoing powers, subject to
review by the Tribal Council. Although the Tribe has the authority to oversee
and regulate all individuals, Persons or entities so long as the action taken has an
impact, either directly or indirectly, within the Rosebud Sioux Reservation's
original boundaries, the purpose of this Title focuses on actions or inactions of
Utilities as they may impact the health or welfare, or the Tribe as a governmental
entity. Accordingly, the purpose of this Title is limited to oversight, regulation
and control of any and all actions, or inactions of Utilities. This Title is not
intended to and shall not be administered so as to exercise authority, regulate or
provide oversight of individuals unless the definition of a Utility applies to that
individual.
(2)

Need For Adequate Utility Regulations. As both the Indian and non-Indian

populations within the boundaries of the Reservation increase, and as additional
residential, commercial, governmental and agricultural activities multiply, the
need for adequate Utility regulation grows ever more serious. The Council finds
that a comprehensive regulatory scheme is necessary to regulate the use of its
resources by Utilities; to assist in the determination of who is to supply Utility
Services to the Tribe; to assure the proper recording of land rights on the
Reservation; and to assure that Utilities are not evading applicable laws related
to payments for their commercial use of Tribal property. The Council finds that
Utility infrastructure and its operation has the potential to cause substantial
ecological and environmental damage to land, water, air and other natural
resources, human health and safety issues from the presence of potentially
explosive, corrosive, electrical, high pressure and toxic elements. The Council
finds that Utility infrastructure may be installed, maintained or used in a manner
that is not consistent with tribal laws customs, traditions or culture or that may
introduce pesticides or other chemicals or substances that are prohibited under
tribal law or that may be unsightly or impair the view. Because the Reservation is
checker boarded with both trust land and non-trust land, and both trust land and
non-trust land are crisscrossed by Utility Personal Property, adequate protection
from Trespass requires that the Tribe regulate all Utilities operating within the
Reservation.
(3)

Demonstrably Serious Impact of Electrical Utility Activities Upon the Economic
Security, Health and Welfare of the Tribe and Tribal Members. The rural nature
of the Reservation, the fact that many homes of tribal members, especially HUD
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financed homes, are "all electric," that is, heated solely by electricity, the lack of
any other practical heat source for members and nonmembers are dependent
upon an assured flow of electricity during the harsh, subzero winter months, the
lack of practical transportation of many elderly tribal members and nonmembers
during the harsh, subzero winter months, the fact that tribal economic
enterprises furnish the majority of jobs for both tribal members and
nonmembers on the Reservation, the high cost of electricity within the
Reservation, the urgency of minimizing the cost of electricity to the Tribe, tribal
members and nonmembers and to economic enterprises owned by the Tribe and
tribal members, all evidence the demonstrably serious impact of utility activities
upon the economic security, health and welfare of the Tribe and tribal members.
(4)

Lack of State Jurisdiction. The State of South Dakota lacks jurisdiction to regulate

Utilities within the Reservation for the reason that state regulation of such
Utilities interferes with the right of the Tribe and tribal members to make their
own laws and be ruled by them and for the additional reason that Utility
regulation is preempted by the Tribe and the federal government with respect to
all HUD homes of tribal members, other homes and businesses of tribal
members financed in whole or in part by the Tribe or the federal government, all
tribal buildings and businesses of the Tribe financed in whole or in part by the
Tribe or the federal government and all Bureau of Indian Affairs or other
federally owned or operated buildings.

(S)

Unconstitutionality of State Utility Regulation Within the Reservation. As

applied, the statutes of the State of South Dakota purporting to regulate utilities
operating within the Reservation and purporting to grant jurisdiction to the State
Public Service Commission regulating utilities within the Reservation
unconstitutionally deny utilities, the Tribe, tribal members and nonmembers
equal protection under both state and federal law because they (a} exempt from
regulation of the State Public Service Commission the rates, contracts,
sufficiency of facilities, or rules and regulations, of any rural electric cooperative
or association or any utility owned and operated by the State or by any city,
county, township or other political subdivision of the State, (b) assign service
areas to each utility, including rural electric cooperatives or associations, within
which such utility is granted the exclusive right to provide service at retail price
at each and every location at which it was servicing a customer as of March 21,
1975 and to every present and future customer within the area, (c) prohibit any
utility, including rural electric cooperatives or associations, from providing
service at retail price within the assigned service area of another utility unless
such other utility consents in writing, but do not grant similar rights, protections
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or exemptions to any utility owned and operated by any federally recognized
Indian tribe or political subdivision thereof within the limits of its reservation.
(6)

Failure of State Law to Regulate Utilities Not Operated for Profit Within the
Reservation. Statutes of the State of South Dakota purporting to regulate
Utilities operating within the Reservation and purporting to grant jurisdiction to
the State Public Service Commission are altogether inadequate in protecting
either from Tribe, tribal members, non members or any such Utility because
such statutes exempt from state regulation the Rates, contracts, or sufficiency of
facilities, or rules and regulations of any Utility that is not operated for profit,
and yet purport to authorize the State Public Service Commission to prevent
extension of service to the Tribe, a tribal member or a tribal member's business
on trust land, or to a tribal business on trust land, by any Utility that is operated
for profit or any rural electric cooperative or association that is not specifically
assigned the specific portion of the Reservation in question as its exclusive
service area. Such extension of service may be denied regardless of whether
such service economically benefits the Tribe or tribal member or whether
extension of such service will provide the Tribe or Tribal member a more secure
source of service. Such application of state law results in almost no state
legal controls over whether any rural electric cooperative or association
operating
within the Reservation charges excessive amounts for any Utility
service, or
discriminates against the Tribe or tribal members and
nonmembers from
choosing a Utility that is most economically beneficial and
provides the most
secure source of service.

(7)

Illegal Collection of State Taxes By Utilities. Despite the fact that both tribal
members and the Tribe are immune from state taxes for all Utility Services
provided them within the Reservation, Utilities operating within the Reservation
have for many years illegally collected the state gross receipts tax and other
state taxes upon Utilities with respect to services provided to both tribal
members and the Tribe within the Reservation. Such illegal collection of state tax
cannot be expected to stop unless tribal regulation of such Utilities prohibits it as
a matter of tribal law.

(8)

Consensual Relations Between Utilities Operating Within the Reservation and
the Tribe. The Council finds that every Utility which enters onto; operates within
the Reservation; has commercial dealings or contracts with residents of the
Reservation whether they be Indian and non-Indian or with the Tribe; provides
Utility Services; operates or owns pipelines, transmission lines, poles, towers, or
other improvements used for Utility purposes on the Reservation is deemed to
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have entered into a consensual relationship with the Tribe to provide essential
governmental services which are an integral part of the Tribe's ability to govern
itself, control its natural resources, provide for itself and develop its economy
and therefore such Utilities are subject to tribal law and tribal jurisdiction. The
Council further finds that the services, Rates, policies, procedures and practices
of every Utility located and operating upon the Reservation have a demonstrably
serious impact which imperils the economic security, health, welfare and general
well-being of the Tribe, its members, and all residents of the Reservation and
that regulation of every such Utility by the Tribe is a necessary and proper
exercise of the sovereign authority of the Tribe. The Council further finds that
regulation of Utilities is an essential governmental function of the Tribe and that
regulation by the State of South Dakota or any Municipality or political
subdivision of the State is an infringement upon the right of the Tribe to make its
own laws and be governed by them and demonstrably imperils the political
integrity and right of self government of the Tribe.

{9)

1

Utilities Operate Utility Personal Property and Maintain Real Property on the
Reservation. Certain Utilities provide service to customers on the Reservation
and therefore operate and maintain Utility Personal Property within the
Reservation. Other Utilities cross over the Reservation with their Utility Personal
Property but do not have customers within the Reservation. Some Utility
Personal Property is legally authorized to be on the Reservation pursuant to
Utility Permits, Leases, Right-of-ways or Service Line Agreements under federal
1
regulations • Other Utility infrastructure and equipment used on the
Reservation is not so authorized. The Council finds that in order to manage the
Tribe's property interests and the other governmental interests described above,
all Utility Personal Property is required to be subject to either a Utility Permit
under this title, a Lease, a Right-of-way or a Service Line Agreement when
required under federal law. The Council also finds that the Tribe has safety,
security, and management interests in Utilities' Real Property that is subject to
Leases, Right-of-ways or Service Line Agreements, and continues to retain all
regulatory jurisdiction in the underlying Real Property interests in parcels subject
to Leases, Right-of-ways or Service Line Agreements. The Council therefore
finds that all Utility Personal Property on the Reservation that is not subject to
either a Utility Permit, Service Line Agreement or a federally approved Lease or
Right-of-way shall be considered to be in Civil Trespass and are subject to fees
and penalties.

See 25 C.F.R. §169. Other federal authorities exist which may apply to certain real property interests such as the

regulations related to leasing at 25 C.F.R. §162.
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20-1-102. PURPOSE. The Council hereby declares it to be in the public interest that all Utilities
located, operating or providing services within the Reservation be regulated as hereinafter
provided in order to provide all retail consumers of Utilities with adequate and reliable services
at reasonable Rates that are consistent with the financial and economic requirements of such
Utilities and their need to construct facilities to provide such services and commodities or
otherwise to obtain utility supplies and in order to avoid unnecessary duplication of facilities
which increase the costs of service to the consumer and to minimize disputes between Utilities
which may result in inconvenience or diminished efficiency in service to such consumers. The
purpose of this legislation shall also be to regulate all policies of Utilities with respect to all
matters that are appropriate for regulation, including connection of service, disconnection of
service, reconnection, deposit and overdue payment charges, Rates, charges, changes to Rates
or charges, and to prohibit discriminatory or unreasonable preferences or advantages to any
consumer or group of consumers by Utilities. The regulation of Utilities within the Reservation
by the Tribe pursuant to this Title shall be deemed exclusive and shall preempt all other
regulatory authority with respect to all Utilities located, operating or providing services within
the Reservation. The Council further hereby declares it to be in the public interest to prohibit
unlawful Civil Trespass upon tribal lands.
20-1-103. BENEFITS OF TRIBAL GOVERNMENT. Among the benefits provided by the tribal
government to all Utilities located, operating or providing services within the Reservation are
the following:
(1)
The provision of governmental services, including sewer and water systems, police and
fire protection, and a Tribal Court system of general jurisdiction;
(2)
The promotion and regulation of economic activities within the Tribe's sovereign
jurisdiction; and

(3)
The orderly development and protection of the Reservation lands, resources and
communities.

12-1-104. TERRITORY, PERSONS AND PROPERTY AFFECTED. To the extent not prohibited by
federal law, this Title shall apply to the following.
(1)
The Rosebud Sioux Reservation within the historical boundaries of the
Reservation established in Section Two of the Act of March 2, 1889, 25 Stat. 888,
including all lands, islands, waters, roads, and bridges, or any interests therein,
whether in trust or non-trust status and notwithstanding the issuance of any patent or
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right-of-away, and such other lands, islands, waters or any interest therein thereafter added to
the Reservation.
(2)
All trust or restricted land of the Tribe or any enrolled member of the Tribe
situated within the historical boundaries of the Reservation established in Section Two of the
Act of March 2, 1889, 25 Stat. 888, including all lands, islands, waters, roads, or any interests
therein, including Tripp, Mellette, Gregory and Lyman Counties.
(3)
All Persons, Utility Personal Property or Real Property within any geographical
area referred to in Subsections (1) and (2) that are subject to the jurisdiction and
governmental powers of the Tribe.

(4)
All Real Property subject to Service Line Agreements or Leases or Right-of-ways
granted pursuant to federal law, underlying Real Property in parcels subject to Service line
Agreements, Leases or Right-of-ways granted pursuant to federal law and Utility Personal
Property subject to the Service Lines Agreements, Leases or Right-of-ways granted pursuant to
federal law, and all Utility Personal Property that is affixed to land which are not subject to
Service Line Agreements, Leases or Right-of-ways granted pursuant to federal law within the
Reservation.
CHAPTER 2 - GENERAL PROVISIONS

20-2-101. Definitions
20-2-102. Intent of Tribe to preempt state law
20-2-103. Sovereign immunity
20-2-101. DEFINITIONS. In this Title, except where otherwise specifically provided or the
context otherwise requires, the following terms and expressions shall have the following
meanings:

(1)

"Civil Trespass" means owning or operating Utility Personal Property on the Reservation
that is not subject to a valid Lease, Right-of-way, Service line Agreement, Utility Permit
or any other necessary agreement with landowners not the Tribe on the reservation.

(2)

"Commission" means the Tribal Utility Commission created and established under this
Title.

(3)

"Commissioner" means one of the members of the Commission.
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"Corporation" means a private or public corporation incorporated under the laws of any
nation, state or tribe, a Municipality, an association, a cooperative whether
incorporated or not, a joint stock association, a business trust, or any political
subdivision or agency, but shall not mean any tribal entity created under Title 13 of this
Code.

(5)

"Director" means the Commission Director acting in his official capacity.

(6)

"Lease" means a Real Property interest granted for a specified purpose and duration in
accordance with applicable tribal law and 25 CFR §162.

(7)

"Municipality" means any town, city, or other local government, however organized, but
shall not include the Tribe.

(8)

"Person" means any individual, group of individuals, corporation, partnership,
association, state, Municipality, commission, political subdivision of a state, interstate
body, the federal government or any federal agency or any other entity, but does not
include the Tribe, or other Rosebud Sioux tribal entities or instrumentalities as may be
determined by Tribal Council.

(9)

"Rate" means every compensation, charge, fare, toll, tariff, rental and
classification, or any of them, demanded, observed, charged, or collected by any Utility
for any service product or commodity, offered by it to the public, and any rules,
regulations, practices, or contracts affecting any such compensation, charge, fare, toll,
rental, tariff, or classification.

(10)

"Real Property" means land and interests in land. Utility Personal Property shall not be
deemed to be Real Property for purposes of federal or other law.

(11)

"Reservation" or "Rosebud Sioux Reservation" means all lands of the Rosebud Sioux
Tribe that can be described as Indian country as defined by 18 U.S.C.
2
1151.

(12)

"Right-of-way" means a real property interest granted for a specified purpose and
duration in accordance with applicable tribal law and 25 CFR §169.

2

All land within the limits of any Indian reservation under the jurisdiction of the United States government,

notwithstanding the issuance of any patent, and, including rights-of-way running through the reservation. 18 USC

1151.
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(13)

"Service Line Agreement" means an agreement between the Tribe or other
landowner and a Utility allowing the Utility limited access to land to supply
customers with Utility Services as set forth in 25 C.F.R. 169.51-169.56.

(14)

"Tribal Council" means the governing body of the Rosebud Sioux Tribe.

(15)

"Tribe" means Rosebud Sioux Tribe, a federally recognized Indian tribe.

(16)

"Tribal Utility Commission Account" means the account in federally insured
financial institution established pursuant to§ 20-3-116.

(17)

"Utility" means any entity owning Utility Personal Property or providing any Utility
Service to retail or wholesale customers on the Reservation.

(18)

"Utility Permit" means (i) a written agreement executed between the Tribe and a Utility,
(ii) that grants a revocable privilege to operate, maintain and utilize Utility Personal
Property on the Reservation but does not transfer any Real Property, (iii) that is for a
specified purpose and duration and may contain other provisions and (iv) that is used
when a Lease or Right-of-way is not required under federal law.

(19)

"Utility Personal Property" means (i) any of the following that are used to provide a
Utility Service and which are permanently or temporarily affixed to land on the
Reservation: infrastructure, equipment, poles, wires, transformers, circuit breakers,
switches, electrical busses, concrete pads, pipelines, compression stations, pumps,
conduits, communications towers, or other facilities and (ii) any gas, water, power,
communication data or similar commodities or products passing through or being
delivered within the Reservation.

(20)

"Utility Service" means any of the following services or products:
telecommunications, natural gas, propane, electricity, internet, cable, water, and other
similar services formally identified in writing as a Utility Service by the
Commission.

20-2-102. INTENT OF TRIBE TO PREEMPT STATE LAW. The Rosebud Sioux Tribe, not the State
of South Dakota or its political subdivisions, has exclusive jurisdiction over Utilities. The Tribe,
subject solely to the supremacy of federal law, exercises civil regulatory jurisdiction over
Indians and non-Indians on the reservation. In order to provide for the equitable regulation of
such Utilities and protection of such Utilities, the Tribe, tribal members and nonmembers
within the Reservation, it is the express intent of the Council that this Title shall preempt any
law enacted by the State of South Dakota or local jurisdiction within the State purporting to
regulate such Utilities located, operating or providing services within the Reservation.
Rosebud Sioux Law and Order Code
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20-1-103. SOVEREIGN IMMUNITY. The Rosebud Sioux Tribe, and all its constituent parts,
including the Commission, are immune from suit in any jurisdiction except to the extent that
such immunity has been expressly and unequivocally waived by the Tribe in this Title or
elsewhere. Nothing in this Title shall be construed as waiving the sovereign immunity of the
Tribe or any of its constituent parts, including the Commission, except that after exhaustion of
administrative remedies as provided in Chapter Fourteen, a party aggrieved by the decision of
the Commission may petition the Tribal Court for review of the decision by the Commission.
Nothing in this Title, nor any such petition to the Tribal Court, nor any enforcement action
taken pursuant to this Title, including the filing of suit by the Commission for the collection of
penalties, or interest, and for recovery of reasonable attorney fees and expenses incurred in
bringing such action, shall constitute a waiver of such sovereign immunity as to any claim for
damages, attorney fees or costs, regardless of whether any such claim arises out of the same
transaction or occurrence, or in any other respect.
CHAPTER 3 - TRIBAL UTILITY COMMISSION
20-3-101. Creation of Commission
20-3-102. Number and selection of Commissioners
20-3-103. Terms of office
20-3-104. First Commission
20-3-105. Vacancies
20-3-106. Resignation
20-3-107. Removal
20-3-108. Officers of the Commission
20-3-109. Duties of president
20-3-110. Offices of Commission
20-3-111. Compensation of Commissioners
20-3-112. Quorum
20-3-113. Majority vote
20-3-114. General procedures of the Commission
20-3-115. Commission director
20-3-116. Commission account established

20-3-101. CREATION OF COMMISSION. The Tribe hereby creates and establishes, pursuant to
this Title, the Commission, a governmental agency and subordinate subdivision of the Tribe.
20-3-102. NUMBER AND SELECTION OF COMMISSIONERS. The Commission shall comprise five
voting members appointed by the Council. At least three Commissioners shall be members of
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the Rosebud Sioux Tribe. Each member of the Commission must be a resident of the Rosebud
Indian Reservation and remain so throughout his term of office.

20-3-103. TERMS OF OFFICE. Commissioners shall serve three year terms and shall hold office
until their successors have been appointed and have qualified: Provided however, the first
Commission shall have terms of office as described in§ 20-3-104.

20-3-104. FIRST COMMISSION. Two Commissioners appointed to the first Commission shall
serve terms of three years. Two Commissioners appointed to the first Commission shall serve
terms of two years. The remaining Commissioner appointed to the first Commission shall serve
a term of one year.

20-3-105. VACANCIES. If any Commissioner shall die, resign, be removed or, for any reason, be
unable to serve as a Commissioner, the Council shall declare his position vacant and shall
appoint another person to fill the position. The term of office of any person appointed to
replace an initial Commissioner shall be for the balance of any unexpired term for such position.

20-3-106. RESIGNATION. Any Commissioner may resign by delivering a written resignation to
the President of the Commission. Such resignation shall be effective upon receipt, unless
otherwise provided by the terms thereof. A Commissioner's resignation under this 424 Section
or removal under§ 20-3-108 below shall also terminate that Commissioner's status, if
applicable, as a presiding officer of the Commission.
20-3-107. REMOVAL. A Commissioner may be removed by the Council for serious inefficiency
or neglect of duty or for malfeasance, misfeasance or nonfeasance or for misconduct in office,
but, except as provided below in this Section, only after a hearing before the Council, and only
after the Commissioner has been given written notice of the specific charges at least ten days
prior to such hearing. At any such hearing, the Commissioner shall have the opportunity to be
heard in person or by counsel and to present witnesses on his behalf. If the Council determines
that immediate removal of a Commissioner is necessary to protect the interests of the Tribe,
the Commissioner may be temporarily removed immediately, and the question of permanent
removal shall be determined pursuant to the hearing procedures specified herein. A written
record of all removal proceedings together with the charges and findings thereon shall be kept
by the Tribal Secretary. A decision on removal by the Council shall be final.

20-3-108. OFFICERS OF THE COMMISSION.
(1)
President. The President of the Commission shall be appointed by the Council
from among the members of the Commission and shall hold office for a term of two years. No
Commissioner may serve as President for two consecutive terms. The President shall preside
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over all Commission meetings; sign on behalf of the Commission all documents, decisions,
orders, notices, or other papers approved for such execution by the Commission; and shall have
such other powers and duties as may from time to time be assigned to him by the Commission.
(2)
Vice President. The Vice President of the Commission shall be appointed by the
Council from among the members of the Commission and shall hold office for a term of one
year. Whenever the President is unable to preside or fulfill his duties as President, the Vice
President shall do so, and when so acting, shall be clothed with all of the powers and duties of
the President.
(3)
Secretary. The Secretary of the Commission shall be elected by and from the
Commission membership for a term not to exceed his term of office as Commissioner. His
duties shall be those assigned him by the Commission.
(4)
Treasurer. The Treasurer of the Commission shall be the tribal treasurer and
shall perform all functions as such for the Commission pursuant to his constitutional authority.

20-3-109. DUTIES OF PRESIDENT. The President shall preside over all Commission meetings;
sign on behalf of the Commission all documents, decisions, orders, notices, or other papers
approved for such execution by the Commission; and shall have such other powers and duties
as may from time to time be assigned to him by the Commission.
20-3-110. OFFICES OF THE COMMISSION. The Commission shall be provided with suitable
office space, necessary office furniture, stationery, books and maps, the expense thereof to be
paid by the Tribe pursuant to appropriations for such purposes.
20-3-111. COMPENSATION OF COMMISSIONERS. Compensation of Commissioners, if any, shall
be determined by the Council and shall be paid from the General Fund of the Tribe.
20-3-112. QUORUM. Three Commissioners shall constitute a quorum of the Commission. A
majority of those Commissioners present at a meeting at which there is no quorum may by
resolution adjourn the meeting from time to time for a period not exceeding ten days in any
one instance.
20-3-113. MAJORITY VOTE. All questions rising in connection with the action of the Commission
shall be decided by majority vote.
20-3-114. GENERAL PROCEDURES OF THE COMMISSION. The Commission shall in all cases
conduct its proceedings in the manner most conducive to the proper dispatch of business and
to the ends of justice. No Commissioner shall participate in any hearing or proceeding in which
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such Commissioner has any direct personal pecuniary interest. The Commission may make or
amend such general rules or orders as may be necessary for the orderly regulation of
proceedings before it, including forms of notice and the service thereof, which shall conform as
nearly as possible to those in use in the Tribal Court of the Rosebud Sioux Tribe. Any party may
appear before the Commission and may be heard in person or by attorney. Every vote and
official action of the Commission shall be entered into a record and its proceedings shall be
published upon the request of any interested person. Every Commissioner shall the right to
administer oaths and affirmations in any proceeding pending before the Commission.

20-3-115. COMMISSION DIRECTOR. The Council shall appoint a Commission Director who shall
be a full time paid employee of the Tribe and shall be subject to all applicable provisions of the
Personnel Policies and Procedures Manual. The Director shall have primary responsibility for
the day-to-day operation of the Commission, pursuant to delegation of authority by the
Commission, including supervision of all Commission employees. The Director shall not be a
member of the Commission.
20-3-116. TRIBAL UTILITY COMMISSION ACCOUNT ESTABLISHED.
(1)
There is hereby authorized and directed to be established an account in federally
insured financial institution to be known as the Tribal Utility Commission Account.
(2)
The Tribal Utility Commission Account shall be an interest bearing account and
the funds therein may be invested and reinvested as approved by the Council.
(3)
No monies shall be released or expended from the Tribal Utility Commission
Account except upon written resolution of the Council appropriating a specific
amount of the monies contained therein for the use of a particular department,
agency, or program of the Tribe. Such appropriated amount shall be directly
transferred to the account of the receiving department, agency, or program named in the
appropriation resolution.
CHAPTER 4 - POWERS AND DUTIES OF COMMISSION

20-4-101. Jurisdiction and powers of Commission
20-4-102. Accounting systems
20-4-103. Annual reports by Utilities
20-4-104. Depreciation rates and practices
20-4-105. Right of entrance; inspection
20-4-106. Production of records
20-4-107. Investigation
Rosebud Sioux Law and Order Code

Title 20 - March 8, 2016 MTWIMS

fagc 13

20-4-108. Hearings; examiner
20-4-109. Appointment of examiners; power of examiner
20-4-110. Rules of the Commission
20-4-111. Commission employees and expenses
20-4-112. Bonds
20-4-113. Records of the Commission
20-4-114. Service Line Agreements, Leases and Rights-of-way

20-4-101. JURISDICTION AND POWERS OF COMMISSION.
(1)

(2)

General Jurisdiction of the Commission Over Utilities. The general jurisdiction of the
Commission shall extend to Utilities, including:
(a)

Telecommunications companies engaged in the furnishing of
telecommunications services, including telephone, internet and cable
companies engaged in the transmission of information by electronic
means;

(b)

Pipeline utilities engaged in the transportation of gas, oil, coal, or water;

(c)

Electric utilities engaged in the generation or distribution of power;

(d)

Gas utilities engaged in the distribution of natural, synthetic, or artificial
gas;

(e)

Water companies engaged in the storage and distribution of water for domestic
or other beneficial use;

(f)

Heating utilities engaged in the distribution of heat; and

(g)

All other Utilities. Nothing in this Title shall prohibit the Commission from
making any order affecting Rates, contracts, services rendered, adequacy
sufficiency of facilities, of any Utility owned and operated by any state
or by any political subdivision of any state or any Utility that is not
operated for profit.

or

Powers of Commission With Reference to Utilities. The Commission shall have
power to:
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(a)

Investigate all methods and practices of Utilities subject to the provisions of this
Title.

(b)

Require Utilities or other related Persons to conform to the laws of the Tribe and
to all rules, regulations, and orders of the Commission not
contrary to law.

(c)

Require copies of reports, Rates, classifications, schedules, and time tables in
effect and used by such Utilities and all other information desired by the
Commission relating to such investigations and requirements to be filed with the
Commission.

(d)

Compel obedience to its lawful orders by proceedings of mandamus or
injunction or other proper proceedings, in the name of the Tribe, in any court
having jurisdiction of the parties or of the subject matter, including the Tribal
Court.

(e)

Hold hearings on good cause shown or on its motion, and to provide notice
thereof prior to hearing. Such notice shall be reasonable in view of the nature,
scope, and importance of the hearing. Whenever it shall appear to the
satisfaction of the Commission that all of the interested parties have agreed
concerning the matter at hand, the Commission may issue its order without a
hearing.

(f)

Require, in its discretion, proof that no unreasonable profit is made in the sale of
materials to or services applied for any Utility, by any firm or Corporation owned
or controlled directly or indirectly by the Utility or any affiliate, subsidiary,
parent, associate or any Corporation whose controlling stockholders are also
controlling stockholders of the Utility, before permitting the value of such
materials or services to be included in valuations or cost of operations for
Ratemaking purposes. If unreasonable profits have been made in any such
transactions, evaluations of such materials and services may be reduced
accordingly.

(g)

Employ and fix the compensation of Rate experts, engineers, and all other expert
held and assistance for Rate increase application hearings, investigations, and
proceedings hereunder. The expense of any hearings, investigations, and
proceedings, and the compensation and actual expenses of any employees of
the Commission while engaged in any such hearing, investigation, or proceeding
shall, upon appropriate order of the Commission, be paid by the Utility being
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investigated or involved in such hearing or proceeding. A Utility liable for such
costs and expenditures shall receive appropriate notice and opportunity to
demand a hearing before the Commission.
(h)

Retain and use the services of only the tribal attorneys and other attorneys
designated by the Council upon a contract approved by the Council and the
Secretary of the Interior.

(i)

Employ and use the services of only the tribal accountants or other
accountants designated by the Council upon a contract approved by the
Council.

(j)

Cooperate with and receive technical and financial assistance from the United
States or any state for any purposes relating to federal energy laws that deal
with energy conservation, coal conversion, Rate reform, and Utilities subject to
the jurisdiction of the Commission. The Commission shall also have the authority
to file any reports, hold hearings, and promulgate regulations for any such
purposes.

(k)

Promulgate and enforce rules and regulations consistent with this Title.

(I)

Employ and consult with such advisors regarding its duties as it may deem
necessary.

(m)

Require by regulation the filing of any forms or reports necessary for
implementation of this Title.

(n)

Examine under oath either orally or in writing any agent, officer, or employee of
any Utility subject to regulation under this Title, or any other witness with
respect to any enforcement action authorized by this Title.

(o)

Delegate to an individual Commissioner, or to the Director or other members of
the Commission staff or Tribal staff, such of its functions as may be necessary to
administer this Title efficiently; provided that the Commission may not delegate
its powers to promulgate rules and regulations, or to hear or rule upon any
complaints filed with the Commission pursuant to this Title.

(p)

Adopt by regulation a schedule of fees and charges for services rendered relating
to transcripts and the furnishing or certifying of copies of proceedings, files, and
records.
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(q)

Adopt rules and regulations in furtherance of the purposes of this Title
pursuant to§ 20-4-110.

(r)

Exercise all other authority delegated to it by law, or as may be
reasonably necessary in the implementation of any provisions of this Title.
Except as provided in this Title, the Commission may exercise one or more of the
above powers, in its discretion, and may appropriate rule or regulation, issued
after notice and hearing, assume regulatory authority over one or more classes
of Utilities within the Reservation. Failure to exercise one or more powers
delegated under this Title shall not be deemed a waiver or affect the ability to
exercise such powers in the future.

(s)

Adopt a schedule of fees and to determine penalties for Civil Trespass and to
administer the billing and accounting of such fees or penalties and to enforce the
payment of fees or penalties in courts of competent jurisdiction.

(t)

Negotiate Utility Permits and recommend their approval to the Tribal
Council.

(3)

Duties of Commission. The Commission is hereby vested with the powers, rights,
functions, and jurisdiction to regulate, in accordance with the provisions of this Title,
every Utility as defined herein. The exercise of such powers, rights, functions, and
jurisdiction is prescribed as a duty of the Commission.

(4}

Power of Commission to Establish Rates. The Commission shall supervise all
Rates, tariffs, and charges of all Utilities located or operating within the Reservation. It
shall have the power, after notice and hearings, to originate, establish, modify, adjust,
promulgate, and enforce all Rates, tariffs, and charges of all Utilities. Whenever the
Commission, after hearing, shall find any existing Rates, tariffs, charges, or schedule
unjust, unreasonable, insufficient, unjustly discriminatory, or otherwise in violation of
any of the provisions of this Title, the Commission by order shall fix reasonable Rates,
joint Rates, wheeling Rates, charges, or schedules to be followed in the future in lieu of
those found to be unjust, unreasonable, insufficient, unjustly discriminatory, or
otherwise in violation of any provision of law.

(5)

Power of Commission to Regulate Services. Whenever the Commission shall find, after
hearing, that the rules, regulations, practices, equipment, appliances, facilities or service
of any Utility or the methods of manufacture, distribution, transmission, storage, or
supply employed by it are unjust, unreasonable, unsafe, improper, inadequate or
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insufficient, the Commission shall determine the just, reasonable, safe, proper,
adequate, or sufficient rules, regulations, practices, equipment, appliances, facilities,
service or methods to be observed, furnished, constructed, enforced, or employed, and,
after hearing, shall fix the same by its orders, rule or regulation. The Commission shall,
pursuant to § 20-4-110 and after hearing, prescribe rules and regulations for the
performance of any service, or the furnishing of any commodity, of a character
furnished or supplied by any Utility. On demand and tender of Rates, such Utility shall
furnish such commodity and render such service within the time and upon the
conditions provided in such rules and regulations.
20-4-102.
ACCOUNTING SYSTEMS. The Commission shall establish a system of accounts to
be kept by Utilities subject to its jurisdiction. A Utility which maintains its accounts in
accordance with the system of accounts prescribed by a federal agency or authority shall be
deemed to be in compliance with the system of accounts prescribed by the Commission. Where
optional accounting is prescribed by a federal agency or authority, the Commission may
prescribe which option is to be followed. Every Utility engaged directly or indirectly in any other
business than that of the production, transmission or furnishing of natural gas or electrical
service shall, if required by the Commission, keep and render separately to the Commission in
like manner and form the accounts of all the other business, in which case all the provisions of
this Title shall apply to the books, accounts, papers, and records of the other business. Every
Utility is required to keep and render its books, accounts, papers, and records accurately and
faithfully in the manner and form prescribed by the Commission and to comply with all
directions of the Commission relating to these books, accounts, papers, and records.
20-4-103.
ANNUAL REPORTS BY UTILITIES. The Commission may require any Utility to file
annual reports in such form and content, having regard for the provisions of this Section, as the
Commission may require, and special reports concerning any matter about which the
Commission is authorized to inquire or to keep itself informed. The Commission may require
the reports to be verified. The basic financial statements in the annual report of a Utility may, at
the direction of the Commission, be examined by an independent certified public accountant
and the accountant's opinion thereof included in the annual report filed with the Commission.
The Commission may require the examination and audit of all accounts, and all items shall be
allocated to the accounts in the manner prescribed by the Commission.
20-4-104.
DEPRECIATION RATES AND PRACTICES. The Commission shall fix proper and
adequate rates and methods of depreciation, amortization, or depletion in respect of Utility
property, and every Utility shall conform its depreciation, amortization or depletion accounts to
the rates and methods fixed by the Commission.
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20-4-105.
RIGHT OF ENTRANCE; INSPECTION. The Commissioners and duly authorized
officers and employees of the Commission, during regular business hours, may enter upon any

premises of a Utility for the purpose of making examinations and tests and to inspect the
accounts, books, papers, and documents, of any Utility for the purpose of exercising any power
or duty provided for in this Title, and may set up and use on the premises any apparatus and
appliance necessary therefore. Such Utility shall have the right to be represented at the making
of the examinations, tests, and inspections. The Utility, its officers and employees, shall
facilitate the examination, tests, and inspections by giving every reasonable aid to the
Commissioners and any Person designated by the Commission for such duties.
20-4-106.
PRODUCTION OF RECORDS. The Commission may require, by order served on
any Utility in the manner provided herein for the service of orders, the production, at a
reasonable time and place as the Commission may designate, of any books, accounts, papers,
or records of the Utility relating to its business or affairs within the Reservation, pertinent to
any lawful inquiry and kept by such Utility in any office or place within or without the
Reservation, or, at its option, verified or photostatic copies in lieu thereof, so that an
examination thereof may be made by the Commission or under the direction of the
Commission.
20-4-107.
INVESTIGATION. The Commission, upon complaint or upon its own initiative and
whenever it may deem it necessary in the performance of its duties or the exercise of its
powers, may investigate and examine the condition and operation of any Utility or any part
thereof. In conducting the investigations, the Commission may proceed either with or without a
hearing as it may deem best, but it shall make no order without affording the affected parties
notice and an opportunity for a hearing.
20-4-108.
HEARINGS; EXAMINER. The Commission may, in addition to the hearings
specifically provided for under this Title, conduct any other hearings as may be reasonably
required in administration of the powers and duties conferred upon it by this Title. The
Commission may designate one of its members to act as examiner for the purpose of holding
any hearing which the Commission has the power or authority to hold, or the Commission may
appoint another person to act as examiner under§ 20-4-109 below. Reasonable notice of all
hearings shall be given to Persons interested therein as determined by the Commission.
20-4-109.

APPOINTMENT OF EXAMINER; POWER OF EXAMINER. The Commission may
appoint any person qualified in the law or possessing knowledge or expertise in the subject
matter of the hearing to act as examiner for the purpose of holding any hearing which the
Commission, or any member thereof, has power or authority to hold. Any such appointment
shall constitute a delegation to such examiner of all powers of a Commissioner under this Title
with respect to any such hearing.
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20-4-110.
RULES OF THE COMMISSION. The Commission shall promulgate such written
rules and regulations as are necessary to carry out the orderly performance of all its duties and
powers, including but not limited to rules and regulations relating to (a) internal operational
procedures of the Commission and its staff; (b) interpretation and application of this Title as
may be necessary to carry out its duties and exercise its powers; (c) supervision and regulation
of the Rates, wheeling Rates, charges, tariffs, rules, regulations, practices, equipment,
appliances, facilities, service, depreciation rates and practices, accounting systems, annual
reports and all other aspects of all Utilities; {d) the findings of any reports or other information
required by, or necessary to implement, this Title; and {e) the conduct of inspections,
investigations, hearings, enforcement actions and other powers of the Commission authorized
by this Title.
{1)
Such rules shall provide for hearings for all interested Persons upon reasonable
notice, and their right to present oral or written testimony.
(2)
No rule or regulation of the Commission shall be of any force or effect until and
unless copies of the rule or regulation have been filed for record in the office of the Tribal
Secretary and in the office of the Clerk of the Tribal Court. The copy shall bear the signature of
at least three Commission members, certifying that the rule or regulation was duly adopted by
the Commission pursuant to this Title.
(3)
The Tribal Court and any other court of competent jurisdiction shall take judicial
notice of all rules and regulations of the Commission promulgated pursuant to this Title.

20-4-111. COMMISSION EMPLOYEES AND EXPENSES.
{1)
The Commission may employ such Persons and incur such expenses as may be
necessary for the proper discharge of its duties subject to the limitations and
restrictions set out in this Section.
(2)
Upon the approval of the Council by resolution, the Commission may utilize
regular Tribal staff to exercise the duties and responsibilities set out in this Title.
{3)
The Commission may delegate to the Tribal staff by rule such of its functions as
may be necessary to administer this Title efficiently, consistent with the limitations of this Title.

(4)
The total amount disbursed by the Treasurer in any one fiscal year for the
payment of salaries, expenses, and incidentals of the Commission shall not exceed the amount
in the Commission budget for the fiscal year. The Commission shall submit to the Council a line
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item proposed budget for the next fiscal year not later than July 1st of each year; such budget
shall be the official budget of the Commission after its approval by the Council.
20-4-112. BONDS.

(1)
The Commission may require its members and each of its officials and
employees who may handle tribal monies or revenues, or who are responsible
therefore, to give a bond for the honest and faithful performance of their duties, in such
amounts as may be fixed by the Commission.
(2)
The premiums on any bonds required of the Commission members, officials, and
its employees shall be paid from the Commission Account as authorized in the Commission
budget.
20-4-113. RECORDS OF THE COMMISSION.

(1)
The Commission shall keep and maintain accurate, complete, and detailed
records which reflect all taxes, penalties, and interest levied, due, and paid, and each and every
official transaction, communication, or action of the Commission, including minutes of all
meetings of the Commission.
(2)
Such records shall be maintained at the office of the Commission and shall not
be removed from that location absent the consent of the Commission by formal
resolution.
(3)
Such records shall be subject to audit any time upon the direction of the Council,
and shall be audited not less than once each year by an independent auditor
selected by the Council.
(4)
With the exception of records relating to the business of a named particular
Utility, any records of the Commission and any records of administrative
proceedings before the Commission are public records of the Tribe. For reasonable business
purposes only, such records shall be available for public inspection and copying during the
Commission's regular business hours. Copies of such records may be obtained by payment of
such copying cost as may be established by rule of the Commission. However, the names and
other identification of any Utility appearing in such records shall be rendered unreadable prior
to release of such copies unless this Title otherwise allows release of such information.
20-4-114. Service Line Agreements, Leases and Rights-of-Way. The Commission shall,

consistent with the authority granted and delegated by the Tribal Council:
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(1)

Negotiate terms upon which the Tribe will consent to any required Leases or
Rights-of-Ways and recommend such terms for approval by the Tribal Council;

(2)

Negotiate terms of Service Line Agreements and recommend such terms for approval
by the Tribal Council;

(3)

Negotiate terms of Utility Permits and recommend such terms for approval by the
Tribal Council; and

(4)

Administer records related to Utility Personal Property to prevent Civil Trespass and to
encourage Utilities to obtain appropriate Service Line Agreements, Leases,
Rights-of-Ways, or Utility Permits.

CHAPTER 5-DUTIES OF UTILITIES
20-5-101. To provide adequate service
20-5-102. Reasonable charges for services and commodity of Utility
20-5-103. To follow prescribed system of accounts
20-5-104. To pay interest on customer deposits
20-5-105. To grant no unreasonable preferences or advantages
20-5-106. To observe orders of the Commission
20-5-107. To disconnect no service during cold weather
20-5-108. To be liable for improper action

20-5-101. TO PROVIDE ADEQUATE SERVICES.
(1)

Each Utility shall furnish safe, adequate, efficient, and reasonable service
without unjust discrimination or preference.

(2)

Every Utility shall furnish, provide, and maintain such service, instrumentalities,
equipment, and facilities as will promote the safety, health, comfort, and convenience
of its customers, employees, and the public.

(3)

For purposes of this Title, service shall be deemed adequate if it is established within 90
days after a Person within the service area requests service. Upon application by a
Utility and upon a showing by the Utility of good cause, the Commission may extend this
period by no more than an additional 90 days.
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20-5-102. REASONABLE CHARGES FOR SERVICES AND COMMODITIES OF UTILITY. Every unjust
and unreasonable Rate or charge made, demanded, or received by any Utility or by any two or
more Utilities for any product, commodity or service, is prohibited and unlawful.
20-5-103. TO FOLLOW PRESCRIBED SYSTEM OF ACCOUNTS. When the Commission shall have
prescribed the forms for accounts and records to be kept by any Utility for any of its business, it
thereafter shall be unlawful for such Utility to keep any accounts or records of such business
other than those prescribed by the Commission and those prescribed by or under authority of
the United States with the exception of such accounts and records as shall be explanatory of
and supplemental to the accounts and records prescribed by the Commission.
20-5-104. TO PAV INTEREST ON CUSTOMER DEPOSITS. A Utility may require from a customer a
deposit for service in accordance with Commission rules. A Utility shall pay interest on all
customer deposits for service held by such Utility at a Rate to be determined by the
Commission.
20-5-105. TO GRANT NO UNREASONABLE PREFERENCES OR ADVANTAGES. No Utility shall
make or give any undue or unreasonable preference or advantage to any particular Person,
company, firm, Corporation or locality, or to any particular character of traffic or service in any
respect whatsoever, nor subject any particular Person or locality, or any particular character of
traffic or service to any undue or unreasonable prejudice or disadvantage in any respect. No
Utility, directly or indirectly, by any special Rate, rebate, drawback, or other device or method,
shall charge, demand, collect, or receive from any Person a greater or lesser compensation for
any service rendered or to be rendered than it charges, demands, collects, or receives from any
other Person for doing a like and contemporaneous service under the same or substantially
similar circumstances and conditions. Nothing in this Chapter shall prohibit a Utility from
entering into any reasonable agreement with its customers, consumers, or employees or from
providing for a sliding scale of charges, unless the same is prohibited by the terms of the
authority under which such Utility is operated. No such agreement or sliding scale shall be
lawful unless and until the same shall be filed with and approved by the Commission.
20-5-106. TO OBSERVE ORDERS OF THE COMMISSION. Every Utility shall obey and comply with
each requirement of ever order, decision, direction, rule, or regulation made or prescribed by
the Commission in any manner in any way relating to or affecting its business as a Utility, and
shall do everything necessary or proper in order to secure compliance with and observation of
every such order, decision, direction, rule, or regulation by all of its officers, agents and
employees.
20-5-107. TO DISCONNECT NO SERVICE DURING COLD WEATHER. The Commission shall
promulgate regulations setting out procedures for and limitations on disconnection of
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residential Utility customers who are unable to pay their Utility bill during winter months. Such
regulations shall include the following:
(1)

A definition of "winter months" as being November 1st through March 31st.

(2)

Coverage of any Utility customer, whom the Utility knows or has reason to know
(i)

whose household income is less than 185% of the federal poverty level,

(ii)

is bedridden or is otherwise suffering the effects of a serious, lifethreatening disease, or

(iii)

for whom the disconnection of Utility service would have other serious,
life-threatening effects.

(3)

A provision that a customer who pays the Utility at least 10% of the customer's
income or the full amount of the Utility bill, whichever is less, in a cold weather month
cannot be disconnected during that month; provided that for the purpose of this
Subsection, the term "customer income" means the actual monthly income of the
customer except for a customer who is normally employed only on a seasonal basis and
whose annual income is over 135% of the federal poverty level, in which case the
customer's income shall be the average monthly income of the customer computed on
an annual calendar year basis.

(4)

A provision that the 10% figure in Subsection (3) above must be prorated
between energy providers proportionate to each provider's share of the customer's
total energy costs whenever the customer receives service from more than one
provider.

(5)

A provision that a customer's household income does not include any amount received
for energy assistance.

(6)

Verification of income by the local energy assistance provider, unless the
customer is automatically eligible as a recipient of any form of public assistance,
including energy assistance, that uses income eligibility in an amount at or below the
income eligibility in Subsection (2).

(7)

A provision that the customer receive, from the local energy assistance provider or
other entity, budget counseling and referral to weatherization, conservation, or other
programs likely to reduce the customer's consumption of energy.
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20-5-108. TO BE LIABLE FOR IMPROPER ACTION. If a Utility does, causes to be done, or allows
any act, matter, or thing prohibited by this Title or if a Utility fails to do any act required by this
Title, such Utility shall be liable to the Person affected thereby for all loss, damages, and injury
caused thereby or resulting therefrom. Any Person may bring an action in Tribal Court to
recover for such loss, damage, or injury. If the finder of fact finds that the act or omission was
willful, the Court, in addition to the actual damages, may award punitive damages. No recovery
under this Section shall affect in any manner a recovery by the Tribe of any fine or penalty
provided for in this Title or the power to punish for contempt.
CHAPTER 6 - ELECTRIC UTILITIES
20-6-101. Definitions
20-6-102. Utility to furnish information of Utility Personal Property
20-6-103. Public policy regarding assigned service areas for Electric Utilities
20-6-104. Assigned service areas
20-6-105. Exclusive service rights
20-6-106. Service extensions
20-6-107. Enforcement of chapter
20-6-108. Terms by which facilities of one Utility may cross those of another Utility
20-6-109. Use by one Utility of the facilities of another Utility

20-6-101. DEFINITIONS. In this Chapter, except where otherwise specifically provided or the
context otherwise requires, the following terms and expressions shall have the following
meanings:
(1)

"Assigned service area" means the geographical area in which the boundaries are
established as provided in this Chapter.

(2)

"Customer" means a Person contracting for or purchasing electric service at retail price
from an electric Utility.

(3)

"Electric service" means electric service furnished to a customer at retail price for
ultimate consumption, but does not include wholesale electric energy furnished by an
electric Utility to another electric Utility for resale.

(4)

"Electric line" means lines for conducting electric energy at a design voltage of
25,000 volts phase to phase or less used for distributing electric energy directly to
customers at retail price.
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(5)

"Electric Utility" means any Utility providing electric service.

20-6-102. UTILITY TO FURNISH INFORMATION ON UTILITY PERSONAL PROPERTY. Upon
request of the Commission, an Electric Utility shall provide within 30 days information
requested by the Commission related to Utility Personal Property.
20-6-103. PUBLIC POLICY REGARDING ASSIGNED SERVICE AREAS FOR ELECTRIC UTILITIES. It is
hereby declared to be in the public interest that, in order to encourage the development of
coordinated Reservation-wide electric service at retail price, to eliminate or avoid unnecessary
duplication of Electric Utility facilities, and to promote economical, efficient and adequate
electric service to residents of the Reservation, the Rosebud Sioux Reservation may, subject to
Section§ 20-6-104, be divided into geographic service areas within which a specified Electric
Utility shall provide electric service to customers on an exclusive basis.
20-6-104. ASSIGNED SERVICE AREAS.
(1)

Within 30 days following the effective date of this Title, or when requested in
writing by an Electric Utility and for good cause shown, whichever first occurs, and at
such further time as the Commission may fix by order, each Electric Utility
providing service on the Reservation shall file with the Commission a map or maps
showing all its electric lines within the Reservation as they existed on the
effective date of this Title and all places on the Reservation receiving its service. After 30
days from the effective date of this Title, unless a customer whose place being served is
shown on such map or maps, it shall be conclusively presumed that such customer was
not being served on the effective date of this Title.

(2)

On or before twelve months following the effective date of this Title, the
Commission shall, after notice and hearing, establish the assigned service area or areas
of each Electric Utility and shall prepare or cause to be prepared a map or maps to show
accurately and clearly the boundaries of the assigned service area of each Electric
Utility.

(3)

To the extent that it is not inconsistent with the legislative policies of this Chapter and
existing service as shown on the map or maps provided pursuant to Subsection (1), the
boundaries of each assigned service area shall be a line equidistant between the
electric lines of adjacent Electric Utilities as they exist on the effective date of this Title,
provided that these boundaries may be modified by the Commission to take account of
natural and other physical barriers including, but not limited to, highways, waterways,
railways, major bluffs, and ravines, and shall be modified to take account of the
contracts provided for under this Section; and provided further that at any time after
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the effective date of this Title, the Commission may on its own or at the request of an
Electric Utility make changes in the boundaries of the assigned service areas, but only
after appropriate notice and hearing as provided for in this Title.
(4)

Contracts between an Electric Utility and any customer, and between Utilities, which are
executed on or before six months after the effective date of this Title designating
customers and areas to be served by the Electric Utilities, when approved by the
Commission, shall be valid and enforceable and shall be incorporated into the
appropriate assigned service areas. The Commission shall approve a contract if it finds
that the contract will eliminate or avoid unnecessary duplication of facilities, will
provide adequate electric service to all areas and customers affected, and will promote
the efficient and economical use and development of the electric systems of the
contracting Electric Utilities.

(5)

In those areas where, on the effective date of this Title, the existing electric lines of two
or more Electric Utilities are so intertwined that the provisions of this Section cannot
reasonably be applied, the Commission shall determine the boundaries of the assigned
service areas for the Electric Utilities involved in such manner as will best promote the
legislative policy of this Title.

20-6-105. EXCLUSIVE SERVICE RIGHTS. Except as provided under this Chapter, each Electric
Utility shall have the exclusive right to protect electric service at retail price to each and every
present and future customer in its assigned service area, and no Electric Utility shall render or
extend electric service at retail price within the assigned service area of another Electric Utility
unless the Electric Utility consents thereto in writing; provided that any Electric Utility may
extend its facilities through the assigned service areas of another Electric Utility if the extension
is necessary to facilitate the Electric Utility connecting its facilities or customers within its own
assigned service area. Within 180 days of the effective date of this Title, the Commission shall
establish regulations regarding the transfer of the exclusive right to provide service to a
particular service area.
20-6-106. SERVICE EXTENSION. Notwithstanding the establishment of assigned service areas
for Electric Utilities as provided for in this Chapter, customers who require electric service with
a connected load of 2,000 kilowatts or more shall not be obligated to obtain electric service
from the Electric Utility having the assigned service area where the customer is located if, after
notice and hearing, the Commission so determines after consideration of the following factors:
(a) the electric service requirements of the load to be served; (b) availability of an adequate
power supply; (c) the development or improvement of the electric system of the Utility seeking
to provide the electric service, including the economic factors relating thereto; (d) the proximity
of adequate facilities from which electric service of the type required may be delivered; (e) the
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overall public convenience, necessity and interest; (f) the preference of the customer; (g) any
and all pertinent factors affecting the ability of the Utility to furnish adequate electric service to
fulfill customers' requirements and the public convenience and necessity; (h) whether the
proposed service interferes with existing services provided by the Electric Utility in whose
service area extension is requested; and (i) duplication of services is not deemed unreasonable
by the Commission Notwithstanding the provisions of§ 20-6-104, any Electric Utility may
extend electric lines for electric service to its own utility property and facilities.

20-6-107. ENFORCEMENT OF CHAPTER. If any Electric Utility violates or threatens to violate any
of the provisions of this Chapter or interferes with or threatens to interfere with the system of
any other Electric Utility, the Commission, after complaint, notice and hearing, shall make its
order restraining and enjoining such Electric Utility from constructing or extending its
interfering lines, plant or system. In addition to the restraint imposed, the Commission shall
prescribe such terms and conditions as it shall deem reasonable and proper. Nothing herein
contained shall be construed to prohibit or limit any Person whose property or business has
been injured by reason of a violation of this Chapter by any Electric Utility, from bringing an
action for damages in Tribal Court to recover damages.
20-6-108. TERMS BY WHICH FACILITIES OF ONE UTILITY MAY CROSS THOSE OF ANOTHER
UTILITY. Whenever public convenience and necessity requires that an electric distribution or
transmission line of any Electric Utility cross a line of another Electric Utility and the Electric
Utilities have failed to agree upon the terms and conditions or compensation for the same, the
Commission, after notice and hearing, may prescribe reasonable terms, conditions, and
compensation on which the crossing shall be permitted.
20-6-109. USE BY ONE UTILITY OF THE FACILITIES OF ANOTHER UTILITY. Whenever upon
hearing, after due notice, the Commission has found that the public convenience and necessity
requires the use by one Electric Utility of the conduits, wires, poles, pipes or other equipment
or any part thereof on, over or under any street or highway and belonging to another Electric
Utility, and that such use will not result in irreparable injury to the owner or other users of such
equipment, nor any substantial detriment to the service, and that such Electric Utilities have
failed to agree upon such use or terms and conditions or compensation for the same, the
Commission, by order, may direct that such use be permitted, and prescribe reasonable
compensation and reasonable terms and conditions for such joint use. If such use is directed,

the Electric Utility to which the use is permitted shall be liable to the owner or other users of
such equipment for such damages as may result therefrom to the property of such owner or
other users thereof.

CHAPTER 7 - ELECTRIC UTILITY RATES AND TARIFFS
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20-7-101. Changes in tariff Rates; notice to Commission
20-7-102. Hearing by Commission on proposed change of Rates
20-7-103. Factors in establishing Rate adjustments
20-7-104. Non-interference with federal programs
20-7-105. Reasonable Rates
20-7-106.
20-7-107.
20-7-108.
20-7-109.

Testing meters; gas; electric- Reserved
Publishing of schedules
Rate preference prohibited
Valuation of Electric Utility property- Reserved

20-7-101. CHANGES IN TARIFF RATES; NOTICE TO COMMISSION.
(1)
No change shall be made by any Electric Utility in any tariffs, Rates, joint Rates,
wheeling Rates, charges, fares, tolls, schedules, classifications or service which have been filed
and published by any Electric Utility pursuant to this Title, except after 30 days notice to the
Commission. Such notice shall state plainly the changes proposed. The Commission, for good
cause shown, may allow changes upon less than the notice herein specified either in particular
instances or by a general order applicable to special or peculiar circumstances or conditions.
Except as provided in this Chapter, any action by the Commission on a request for changes in
tariff Rates by an Electric Utility shall be in conformance with the complaint procedures in
Chapter Fourteen below.
(2)
Once a type of electric service is established which is relied upon by customers
on the Reservation, Utilities shall continue providing such electric service to its
customers on the Reservation under the previously established service
conditions until the Utility provides notice to the Commission and an Order of the Commission
approves changes to such service pursuant to the complaint procedures in Chapter Fourteen
below. Unless a service interruption is a result of force majeure and service is restored as soon
as practicable, or unless service is discontinued pursuant to another provision of this code,
failure of a Utility to continue providing service relied upon by customers may result in an
Order of the Commission that establishes fines or penalties in relationship to the
discontinuation. Knowing failure to comply with this provision may result in civil liability for
injuries or damages resulting from a discontinuation of service.

20-7-102. HEARING BY COMMISSION ON PROPOSED CHANGE OF RATES. Whenever a notice or
any schedule stating an individual or joint Rate, classification, contract, practice, rule, or
regulation, increasing or decreasing or resulting in an increase or decrease in any Rate,
classification, contract, practice, rule or regulation, provided that the period of suspension
thereof shall not extend more than 11 months beyond the time when such change otherwise
would go into effect. Upon complaint or upon its own initiative without complaint, the
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Commission may order a hearing, upon due notice, concerning the propriety of such Rate,
classification, contract, practice, rule or regulation. On such hearing, the Commission shall
establish the Rates, classifications, contracts, practices, rules, or regulations proposes, in whole
or in part, or others in lieu thereof, which it shall find to be just and reasonable. At any such
hearing, the burden to show that the increased Rate or proposed change of Rate, classification,
regulation, rule or practice is just and reasonable shall be upon the Electric Utility making
application therefore. All such Rates, classifications, contracts, practices, rules, or regulations
not so suspended, on the expiration of 30 days after filing the same with the Commission, or of
such lesser time as the Commission may grant, shall go in effect and be the established and
effective Rates, classifications, contracts, practices, rules and regulations, subject to the power
of the Commission, after a hearing had on its own motion or upon complaint, to alter or modify
them. Any Utility may, at its own expense, notify customers of the date and place of a Rate
change hearing.
20-7-103. FACTORS IN ESTABLISHING RATE ADJUSTMENTS. In reaching its decision on any
request for change in tariffs, Rates, joint Rates, wheeling Rates, charges, fares, tolls, schedules,
or classifications of an Electric Utility, the Commission may adopt, in whole or in part, those
Rates approved or allowed by the State Public Service Commission for the same type or
classification of service provided to customers outside the boundaries of the Reservation and
within the State. The Commission may adopt such state Rates on an interim basis pending full
investigation and collection and analysis of data relevant to such Rates. Nothing in this Section
shall be construed to be a consent to jurisdiction of the State, its agencies or political
subdivisions, with respect to the regulation of Utilities within the boundaries of the
Reservation, such jurisdiction residing exclusively with the Tribe and the Commission of any
tariff, Rate, joint Rate, wheeling Rate, fare, toll, schedule, or classification established by the
State Public Service Commission under this Section shall not affect or in any way limit
implementation and enforcement by the Commission of any other provision of this Title
relating to tribal regulation of Electric Utilities within the Reservation.
20-7-104. NON-INTERFERENCE WITH FEDERAL PROGRAMS. In establishing rates under this
Chapter for any rural electric cooperative or similar entity operating or providing service within
the Reservation, the Commission shall take into consideration the obligations of such Electric
Utilities to the federal government, including the Rural Electrification Administration, and the
requirements under federal law applicable to such obligations. Any Rates established by the
Commission with respect to cooperative Electric Utilities shall be established so as not to
interfere with any federal loan requirements or o.t her federal regulations relating to such
Electric Utilities. The burden of proving any alleged interference with federal obligations or any
other obligations protected by this clause shall be on the Electric Utility claiming any such
interference. The Utility must prove their claim of interference by clear and convincing
evidence supported by account records, relevant contracts, relevant federal regulations and
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laws, all relevant federal loan documents, certified accountings, and any other documentation
consistent with industry standards.

20-7-105. REASONABLE RATES. Every Rate made, demanded, or received by any Utility, or by
two or more Utilities jointly, shall be just and reasonable. Rates shall not be unreasonably
preferential, unreasonably prejudicial or discriminatory, but shall be sufficient, equitable and
consistent in application to a class of consumers. To the maximum reasonable extent, the
Commission shall set Rates to encourage energy conservation and renewable energy use. Any
data as to reasonableness should be resolved in favor of the consumer.

20-7-106. TESTING METERS; GAS; ELECTRIC. [RESERVED]
20-7-107. PUBLISHING OF SCHEDULES. Every Utility shall file with the Commission schedules
showing all rates, tolls, tariffs and charges which it has established and which are in force at the
time for any service performed by it within the Reservation, or for any service in connection
therewith or performed by any Utility controlled or operated by it. Every Utility shall file with
and as a part of the schedule all rules which, in the judgment of the Commission, in any manner
affect the service or product, or for any service in connection therewith or performed by any
Utility controlled or operated by it. Every Utility shall file with and as a part of the schedule all
rules which, in the judgment of the Commission, in any manner affect the service or product, or
the Rates charged or to be charged for any service or product, as well as any contracts,
agreements or arrangements relating to the service or product or the Rates to be charged for
any service or product to which the schedule is applicable as the Commission may by general or
special order direct. Except as provided in Chapter Five, no Utility shall directly or indirectly, by
any device whatsoever, or in any manner, charge, demand, collect, or receive from any Person
a greater or less compensation for any service rendered or to be rendered by the Utility than
that prescribed in the schedule of Rates of the Utility applicable thereto when filed in the
manner provided herein, nor shall any Person knowingly receive or accept any service from a
Utility for a compensation greater or less than that prescribed in the schedules, provided that
all Rates being charged and collected by a Utility upon January 1, 1992, may be contingent until
schedules are filed. Every Utility shall keep copies of the schedules open to public inspection
under rules and regulations as the Commission may prescribe.

20-7-108. RATE PREFERENCE PROHIBITED. Except as provided in Chapter Five, no Utility shall,
as to Rates or service, make or grant any unreasonable preference or advantage to any Person
or subject any Person to any unreasonable prejudice or disadvantage.

Z0-7-109. VALUATION OF ELECTRIC UTILITY PROPERTY. [RESERVED]
CHAPTER 8 -TELECOMMUNICATIONS COMPANIES [RESERVED]
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CHAPTER 9 - PIPELINE UTILITIES [RESERVED]
CHAPTER 10 - GAS UTILITIES [RESERVED)
CHAPTER 11-WATER COMPANIES [RESERVED]
CHAPTER 12-HEATING UTILITIES [RESERVED]
CHAPTER 13-0THER PUBLIC UTILITIES [RESERVED]
CHAPTER 14- PROCEDURE ON REGULATION
20-14-101. Complaints
20-14-102. Decisions of Commission; rescission or amendment
20-14-103. Effective date of orders and decisions
20-14-104. Conclusive effect of orders and decisions of Commission
20-14-105. Rehearings before Commission
20-14-106. Subpoena; witnesses; fees; mileage
20-14-107. Oaths; contempt; examiner's powers
20-14-108. Depositions
20-14-109. Testimony and production of records; perjury
20-14-110. Copies of documents as evidence
20-14-111. Orders and findings in writing
20-14-112. Public records
20-14-113. Transcribed record to be kept
20-14-114. Appeal from decision of Commission
20-14-115. Judicial review
20-14-116. Stay of judicial review; bond
20-14-117. Appeal to tribal appeals court
20-14-118. Excessive or discriminatory charges; reparation
20-14-119. Standards; classifications
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20-14-101. COMPLAINTS.
(1)

On its own motion, or upon a complaint made against any Utility, by a Utility, by the
Tribe, by another Utility, by the Commission, or by any 15 consumers of the
particular Utility, that any of the Rates, tolls, tariffs, charges, or schedules or any joint
Rate or any regulation, measurement, practice, act or omission affecting or
relating to the production, transmission, delivery or furnishing of any Utility or any
service and connection therewith is in any respect unreasonable, insufficient or unjustly
discriminatory, or that any service is inadequate or cannot be obtained, or that such
Utility is in violation of any of the requirements of this Title, the Commission shall
proceed, with notice, to make such investigation as it may deem necessary. The
Commission may dismiss any complaint without a hearing if in its opinion a hearing is
not in the public interest.

(2)

The Commission shall, prior to any formal hearing, notify the Utility complained of that
a complaint has been made, and ten days after such notice has been given the
Commission may proceed to set a time and place for a hearing and an investigation as
provided in this Section.

(3)

The Commission shall give the Utility and the complainant ten days' notice of time and
place when and where the hearing will be held and such matters to be considered and
determined. Both the Utility and complainant shall be entitled to be heard and to be
represented by counsel.

(4)

Notice shall also be given to the Council, any affected Municipality within the
boundaries of the Reservation, and to any other Persons the Commission shall deem
necessary. The notice under this section may be combined with the notice under
Subsection (3) above, but if combined, the notice shall not be less than ten days.

(5)

Service of Notice. Service of notice of all hearings, investigations or proceedings
pending before the Commission and of complaints, reports, orders and other
documents shall be made personally or by mail as provided in this Title.

(6)

Separate Rate Hearings. The Commission may, in its discretion, when complaint is made

of more than one Rate or charge, order separate hearings thereon, and may consider
and determine the several matters complained of separately and at times it may
prescribe.
(7)

Summary Investigations.
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(a)

Whenever the Commission has reason to believe that any Rate or charge may be
unreasonable or unjustly discriminatory or that any service is inadequate or cannot be
obtained or that an investigation of any matter relating to any Utility should for any
reason be made, it may on its own motion summarily investigate the same with or
without notice.

(b}

If, after making the summary investigation, the Commission becomes
satisfied that sufficient grounds exist to warrant a formal hearing as to the matters
investigated, it shall set a time and place for a hearing.

(c}

Notice of the time and place for the hearing shall be made as provided under this Title.

(8)

lawful Rates; Reasonable Services.

(a)

Whenever, upon an investigation made under the provisions of this Title, the
Commission shall find Rates, tolls, charges, schedules or joint Rates to be unjust,
unreasonable, insufficient, preferential or unjustly discriminatory or otherwise
unreasonable or unlawful, the Commission shall determine and by order fix reasonable
Rates, tolls, charges, schedules or joint Rates to be imposed, observed and followed in
the future in lieu of those found to be unreasonable or unlawful.
(b}

(c}

Whenever the Commission shall find any regulations, measurements,
practices, acts or service to be unjust, unreasonable, insufficient,
preferential, unjustly discriminatory or otherwise unreasonable or
unlawful, or shall find any service which can be reasonably demanded
cannot be obtained, the Commission shall determine and by order fix
reasonable measurements, regulations, acts, practices or service to be
furnished, imposed, observed and followed in the future in lieu of those found
to be unreasonable, inadequate or otherwise unlawful, and shall make any
other order respecting measurements, regulations, acts, 437 practices or
services as shall be just and reasonable.

A copy of any order issued pursuant to this Section shall be served upon the Person
against whom it runs or his attorney, and notice thereof shall be given to the other
parties to the proceedings or their attorneys.

20-14-102. DECISIONS OF COMMISSION; RESCISSION OR AMENDMENT. The Commission may
at any time, on its own motion or upon motion of an interested party, and upon notice to the
Utility and after opportunity to be heard, rescind, alter or amend any order or decision made by
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the Commission and may reopen any case following the issuance of an order or decision
therein, or the taking of further evidence or for any other purpose. Any order rescinding,
altering, amending or reopening a prior order or decision shall have the same effect as an
original order or decision.

20-14-103. EFFECTIVE DATE OF ORDERS AND DECISIONS. Every decision made by the
Commission constituting an order or decision shall be effective and enforced 20 days after it
has been filed and has been served by personal delivery or by mailing a copy thereof to all
parties to the proceeding in which the decision was made or to their attorneys, unless the
Commission shall specify a different date upon which the order or decision shall be effective.
20-14-104. CONCLUSIVE EFFECT OF ORDERS AND DECISIONS OF COMMISSION. In all collateral
actions or proceedings before any court or administrative agency of competent jurisdiction, the
orders and decisions of the Commission which have become final shall be conclusive.
20-14-105. REHEARINGS BEFORE COMMISSION.
(1)
Within 20 days after service by the Commission of any decision constituting an
order or decision, any party to the proceeding and any other Person aggrieved by the decision
and directly affected thereby, may apply to the Commission for a rehearing in respect to any
matters determined in the decision. The Commission may grant a rehearing on any or all
matters raised in the request for rehearing, if in its discretion sufficient reason exists.
(2)
Applications for rehearing shall be governed by general rules which the Commission
may establish. If, after rehearing, it shall appear that the original order or decision is in any
respect unlawful or unreasonable, the Commission may reverse, change, modify or suspend the
original action accordingly. No order
of the Commission shall become effective until the
time for filing an application for rehearing expires or while a rehearing is pending and until ten
days after any such application for a rehearing is either denied, or the Commission has
announced its final determination on rehearing, whichever first occurs.
(3)
The grant or denial of a rehearing shall be discretionary with the Commission. A
request for rehearing shall not be deemed a condition precedent to judicial review of a final
administrative order or decision.
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20-14-106. SUBPOENA; WITNESSES; FEES; MILEAGE. The Commission or a Commissioner may
issue subpoenas and all necessary process in proceedings pending before the Commission; and
each process shall extend to all parts of the Reservation and may be served by any person
authorized to serve process under this Code. Each witness who shall appear before the
Commission, or at a hearing, or whose deposition is taken, shall receive for attendance the fees
and mileage, if any, provided for witnesses in civil cases in Tribal Court.
20-14-107. OATHS; CONTEMPT; EXAMINER'S POWERS. The Commission or Commissioners
may administer oaths and examine witnesses in proceedings pending before the Commission.
In case of failure on the part of any Person to comply with any subpoena, or in the case of the
refusal of any witness to testify concerning any matter on which a witness may be interrogated
lawfully, the Tribal Court, on application of the Commission, may compel obedience by
proceedings for contempt as in the case of disobedience to the requirements of a subpoena
issued from the Tribal Court or a refusal to testify therein.
20-14-108. DEPOSITIONS. The Commission or any party to the proceedings may, in any
investigation or hearing before the Commission, cause the deposition of witnesses residing
within or without the Reservation to be taken in the manner prescribed by law for taking
depositions in civil actions in the Tribal Court.
20-14-109. TESTIMONY AND PRODUCTION OF RECORDS; PERJURY. No Person shall be excused
from testifying or from producing any books, document, paper, or account in any investigation,
or inquiry by, or hearing before, the Commission or any Commissioner, or person designated by
it to conduct hearings, when ordered to do so, upon the ground that the testimony or evidence,
book, document, paper, or account required may tend to incriminate the Person or subject the
Person to penalty or forfeiture; but no Person shall be prosecuted, punished, or subjected to
any forfeiture or penalty for or on account of any act, transaction, matter, or thing concerning
which the Person shall have been compelled under oath to testify to, or produce documentary
evidence of; provided, that no Person so testifying shall be exempt from prosecution or
punishment for any perjury committed in testimony.
20-14-110. COPIES OF DOCUMENTS AS EVIDENCE. Copies of official documents and orders filed
or deposited according to law in the office of the Commission, certified by the Commission
under the official seal of the Commission to be true copies of the originals shall be evidence in
like manner as the original, in all matters before the Commission and in the Tribal Court.
20-14-111. ORDERS AND FINDINGS IN WRITING. Every order, finding, authorization, or
certificate issued or proved by the Commission under any provisions of this Title shall be in
writing and filed in the office of the Commission. A certificate under seal of the Commission
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that any order, finding, authorization, or certificate has not been modified, stayed, suspended,
or revoked, shall be received as evidence in any proceeding as to the facts therein stated.
20-14-112. PUBLIC RECORDS. All decisions, transcripts, and orders of the Commission shall be
public records, subject to§ 20-4-113.
20-14-113. TRANSCRIBED RECORD TO BE KEPT. A full and complete record shall be kept of all
proceedings at any formal hearing of the Commission and all testimony shall be taken down by
a reporter appointed by the Commission. A copy of the transcript shall be furnished on demand
to any party to the proceedings upon payment of reasonable costs of reproduction.
20-14-114. APPEAL FROM DECISION OF COMMISSION. Any party to any proceeding heard by
the Commission who is aggrieved by the decision or by the entry of any final order or decision
of the Commission therein may seek judicial review therefrom in the Tribal Court. The rules of
civil procedure and the civil provisions of this Code shall be fully applicable to any such judicial
review.
20-14-115. JUDICIAL REVIEW.
(1)

Right of Review of Final Commission Action.
(a)

Any party to any proceeding heard by the Commission who is aggrieved by the
decision or by the entry of any final order or decision of the Commission is
entitled to judicial review thereof in the Tribal Court. A preliminary, procedural,
or intermediate Commission action is not subject to review.

(b)

An action in the Tribal Court seeking relief other than damages, attorneys fees or
costs against the Commission or an officer or employee thereof shall not be
dismissed nor relief be denied on the ground that it is against the Tribe or that
the Tribe is an indispensable party and, for the limited purposes of this Title, the
Tribe hereby waives the sovereign immunity of the Director, the Commission,
and its members for the limited purpose of Tribal Court review of decisions of
the Director and the Commission. Such waiver of immunity if further limited to
prospective, equitable relief, including declaratory and injunctive relief, and does
not include money damages of any kind.

(c)

Nothing herein either affects other limitations on judicial review or the
power or duty of the Tribal Court to dismiss any action or deny relief on any
other appropriate legal or equitable grounds; or confers authority to grant relief
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if any other tribal law that grants consent to suit expressly or
impliedly forbids the relief which is sought.
(2)

Relief Pending Review. When the Commission finds that justice so requires, it may
postpone the effective date of action taken by it, pending judicial review. On such
conditions as may be required, and to the extent necessary, to prevent irreparable
injury, the Tribal Court may issue all necessary and appropriate process to postpone the
effective date of a Commission action or to preserve the status quo or rights pending
conclusion of the review proceeding.

(3}

Scope of Review. To the extent necessary and when presented, the Tribal Court shall
decide all relevant questions of law, interpret constitutional provisions and all other
tribal law, and determine the meaning or applicability of the terms of the Commission's
action. The Tribal Court may change the final order of the Commission only upon a
finding that:

20-14-116.

(a)

The Commission action unlawfully withheld or unreasonably delayed the rights
of the parties involved;

(b}

the findings, and conclusions of the Commission are found to be, by clear and
convincing evidence,:
(i}

Arbitrary capricious or an abuse of discretion,

(ii}

Contrary to any right, power, privilege, or immunity accorded by the
Tribal Constitution or the Indian Civil Rights Act, 25 U.S.C. §
1301, et seq., as amended;

(iii}

In excess of jurisdiction, authority, or limitations granted by
tribal law;

(iv)

In making the foregoing determinations, the Tribal Court shall
review the whole record before the Commission or those parts of it cited
by a party. In order to facilitate such review, the
administrative record shall be kept in complete form by the
Commission.

STAY ON JUDICIAL REVIEW; BOND. In case the order or decision of the Commission is

stayed or suspended by order of the Tribal Court, the order of the Tribal Court shall not become
effective until a bond first shall have been executed and filed with and approved by the Tribal
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Court, payable to the Commission, and sufficient in amount and security to insure the prompt
payment by the party appealing of all damages assessed by the Commission's decision, as well
as all costs and expenses related to or caused by the delay in the enforcement of the order or
decision of the Commission and of all monies which any Person may be compelled to pay,
pending appeal or review, for transportation, transmission, product, commodity, or service,
including attorney's fees and costs, as well as damages, in excess of the charges fixed by the
order or decision of the Commission, in case such order or decision is sustained. The Tribal
Court, in case it stays or suspends the order or decision of the Commission in any matter
affecting Rates, also by order shall direct the Utility affected to pay into the Court, from time to
time, there to be impounded until the final decision of the case, under such conditions as the
Tribal Court may prescribe, all sums of money which may collect from any Person in excess of
the sum which such Person would have been compelled to pay if the order or decision of the
Commission had not been stayed or suspended. Upon a final determination of the Tribal Court,
the Court shall make an appropriate order disposing of the impounded funds in accordance
with such determination. In the event the Utility shall fail to comply with the conditions of the
stay bond, the Commission may sue thereon for the use and benefit of the patrons or others
who have suffered damage by reason of the stay.
20-14-117.
APPEAL TO TRIBAL APPEAL COURT. Any party to an appeal to the Tribal Court
who is aggrieved by the judgment in the Tribal Court upon judicial review of a final order or
decision of the Commission, may prosecute an appeal to the Tribal Appeals Court under the
provisions of this Code.
20-14-118.
EXCESSIVE OR DISCRIMINATORY CHARGES; REPARATION. When complaint has
been made to the Commission concerning any Rate or charge for any product or commodity
furnished or service performed by any Utility, and the Commission has found, upon a hearing
after notice given as required by this Title, that the Utility has charged an excessive or

discriminatory amount for such product, commodity, or service, in excess of the schedules,
Rates, and tariffs on file with the Commission, or has discriminated under such schedules
against the complainant, the Commission may order that the Utility make due reparation to the
complainant therefore, with interest from the date of collection, if no discrimination will result
from such reparation.
20-14-119.
STANDARDS; CLASSIFICATIONS. The Commission, after hearing upon reasonable
notice upon its own motion or upon complaint, may ascertain and fix just and reasonable
standards, classifications, rules or practices to be observed and followed by any or all public
Utilities with respect to the service to be furnished; ascertain and fix adequate and reasonable
standards for the measurement of the quantity, quality, pressure, initial voltage, or other
condition pertaining to the supply of the service; prescribe reasonable rules for the examination
and testing of the service and for the measurement thereof; establish or approve reasonable
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rules, specifications, and standards to secure the accuracy of all meters, instruments and
equipment used for the measurement of any service of any Utility. Any standards,
classifications, rules or practices now or hereafter observed or followed by any Utility may be
followed by it with the Commission, and the same shall continue in force until amended by the
Utility or until changed by the Commission as herein provided.

CHAPTER 15 - CIVIL INFRACTIONS
20-15-100. Purpose
20-15-101. Prohibition of Civil Trespass
20-15-102. Civil action for penalties
20-15-103. Violation of this title or Commission order or rule
20-15-104. Cumulative fines
20-15-105. Civil Trespass Fees for Tribal Lands
20-15-106. Trespass Penalties
20-15-107. Right to Hearing and subsequent judicial review

20-15-100. PURPOSE. The civil fines imposed under this Chapter are intended to be remedial
and not punitive and are designed to compensate the Tribe for the damage done to the peace,
security, economy and general welfare of the Tribe and the Rosebud Sioux Reservation and to
compensate the Tribe for damages sustained by the Tribe by reason of violations of this Title,
and the costs incurred by the Tribe in enforcing this Title. The civil fines under this Chapter are
also intended to coerce Persons into complying with this Title and the laws and regulations of
the Rosebud Sioux Tribe and not to punish such Persons for violation of such laws.and
regulations.
20-15-101. Prohibition Against Civil Trespass. It is unlawful for any Utility to be in Civil Trespass
within the Reservation.
20-15-102. CIVIL ACTION FOR PENALTIES. In enforcing the civil infraction provisions of this
Chapter, the Commission shall proceed, in the name of the Tribe, against a Person for violation
of such provision by civil complaint pursuant to the provisions of this Code. Except when a
burden of proof is specifically referenced in other parts or chapters in this Code, the
Commission in an action to secure compliance with this code shall impose such fines or fees as
the Commission determines is appropriate pursuant to the Chapter, provided that the
Commission shall have the burden of showing by the preponderance of the evidence that the
accused, be it any utility, person, or other entity violated the applicable provision of this Title or
any Order of the Commission.
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20-15-103. VIOLATION OF THIS TITLE, COMMISSION ORDER OR RULE. Any Person who
violates or fails to comply with any provision of this Title, or who fails, omits, or neglects to
obey, observe, or comply with any order, decision, decree, rule, direction, demand, or
requirement of the Commission, or any part or provision thereof, shall be liable for a civil fine
not to exceed $1,000 for each violation thereof, with the exception of Civil Trespass violations
as defined herein, which violations have fees and procedures as set forth in this Title and
chapter. Each day during which any such violation or failure to comply continues shall
constitute a separate violation of this Title. The amount of the civil fine, when finally
determined or agreed upon in compromise, if not paid, may be recovered in a civil action in the
Tribal Court.
20-15-104. ASSESSMENT AND PAYMENT OF FINES. All civil fines accruing under this Chapter
shall be cumulative and a suit for the recovery of one fine shall not bar or affect the recovery of
any other fine, or judgment, penalty, forfeiture or damages; nor bar the power to punish for
contempt; nor bar any criminal prosecution by the Tribal Court against any Utility or any officer,
director, agent, or employee thereof, or any other Person.
(1)

Penalties and damages assessed pursuant to this Ordinance shall be due and payable
upon receipt of Notice of Assessment of Penalty and Damages thereof and shall become
delinquent thirty (30) days thereafter.

(2)

Payments shall be by certified check made payable to the order of the Tribe.

(3)

Interest on any delinquent payment of penalties and damages shall accrue from the
date of delinquency until paid. The interest shall be assessed at five percent (5%} above
the federal prime lending rate on the date of assessment, and shall continue in effect
until the assessment is paid or otherwise discharged.

(4)

Monies collected through payment of assessments of penalties and damages, and any
interest thereon, shall be deposited into such account as designated by the Tribal
Council, and shall be kept in separate account until all appeals have been exhausted.

20-15-105. CIVIL TRESPASS FEES FOR TRIBAL LANDS. The monthly fees applicable to Utilities
for Civil Trespass of high voltage (over 69kV) electrical power lines and substations and
interstate gas pipelines occurring on lands held in trust for the Rosebud Sioux Tribe, or other
lands in which the Rosebud Sioux Tribe has the right to consent prior to the Secretary's granting
of a Lease or Right-of-way shall be $194.00 per acre, until such schedule is changed by Order of
the Commission. The Commission may establish additional schedules for lower voltage
electrical facilities and other types of facilities using procedures set forth herein. The
Commission shall provide notice to all Utilities of any new schedules.
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The Commission shall invoice Utilities on a monthly basis for any effective fees and shall require
payment from the Utility within 30 days. If payment is not received by the Commission within
30 days, the Commission may enforce the fee or penalty in a court of competent jurisdiction.
20-15-106. TRESPASS PENALTIES. In addition to the Fees set forth in 20-15-105:
(1)

Any Civil Trespass within the Reservation may result in the payment for all damages
proximately caused by such Civil Trespass by payment of a penalty assessed by the
Director.

(2)

The amount of a penalty determined by the Director shall be reasonable and itemized in
written form prior to the issuance of any notice hereunder.

(3)

Penalties shall be the reasonable damage proximately caused by a trespass as
determined by the Director based upon:

(4)

(a}

Information submitted to the Director by a landowner that the Utility is in
Civil Trespass or is trespassing on landowner's lands.

(b)

The expense of enforcing this Ordinance against the Utility, including attorney
fees; and

(cl

All other consequential or special damages proximately flowing from the
violation of this Ordinance by the Person in trespass.

The Tribe shall remit to landowners and allottees damages, excluding penalties
and expenses incurred by the Tribe recovered from a Utility as follows:
(a}

If damages are recovered by the Tribe for a trespass to multiple allotments or
for a trespass to one or more allotments and Tribal trust land, the damages shall
be allocated based upon the proportional acreage of the land encumbered or
affected by the trespass; and,

(b)

If more than one allottee has an interest in an allotment encumbered or affected
by the trespass for which damages are recovered by the Tribe, the damages shall
be distributed among the allottees based on the extent of the interest of each in
the allotment.
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(5)

Any determination of a Penalty by the Director under this section that is not
acceptable to the Utility may be appealed to the Commission pursuant to a
Complaint under this title.

20-15-107. Right to Hearing and subsequent judicial review: Consistent with previous rights
afforded by the Commission, any entity who is allegedly aggrieved by a ruling of the
Commission without legal justification shall be afforded a right to a hearing before the
Commission, as well as a right to Judicial Review, should the entity not succeed in their hearing
before the Commission. The right to Judicial Review shall be afforded only after the alleged
aggrieved entity has exhausted all administrative procedures, including a hearing before the
Commission. Hearings held by the Commission under this chapter are governed by 20-14-105 et
seq., and are subject to Judicial Review pursuant to procedures as set forth in 20-14-115
through 20-14-117. Should an alleged aggrieved party fail to file a timely request for review
pursuant to 20-14-115 et seq or 20-14-115 through 20-14-117, the failure to timely file a
request for review shall be considered jurisdictional and shall deprive the reviewing entity of
authority to review any alleged claim of harm.

CHAPTER 16 - USER FEE FUND
20-16-101. Purpose of fund -Amendment
20-16-102. User Fee Fund established -Amendment
20-16-103. Annual intrastate User Fee levied-amount -Amendment
20-16-104. Annual report of User Fee receipts-filing date verification-annual Rate setting and
assessment - Amendment
20-16-105. User Fee payment date -Amendment
20-16-106. Penalty for late payment collection procedure -Amendment
20-16-107. Use of fund for Utilities and telecommunications companies regulation expenses
payment on warrants-expenditure authorized - Amendment
20-16-108. Rosebud Sioux Tribe Utilities Commission regulatory assessment fee fund created
deposits-amount - Amendment
20-16-109. Deposit used to defray analyzing and ruling expenses-payment on warrants Amendment 20-16-110. Record of expenditures determination of surplus or deficiency-notice
to company-objection-hearing appeal - Amendment 20-16-111. Actual costs assessed to
electric or gas Utility or to a Utility's supplier -Amendment

20-16-101. PURPOSE OF FUND. It is hereby declared to be in the public interest, in order to
permit full and adequate regulation of Utilities as defined in Chapter 20-1-102 to establish a
fund known as the Rosebud Sioux Tribe Utilities Commission User Fee Fund.

20-16-102. USER FEE FUND ESTABLISHED. There is hereby established the Rosebud Sioux Tribe
Rosebud Sioux Law and Order Code
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Utilities Commission User Fee Fund to be maintained as a special fund by the treasurer of the
Rosebud Sioux Tribe. The fund shall be invested as provided by law and the interest earned
shall be credited to the fund .

20-16-103. ANNUAL INTRASTATE USER FEE LEVIED - - AMOUNT. There is hereby levied on each
Utility a User Fee of the greater of two hundred fifty dollars or .15% of the annual intrastate
User Fee receipts derived by the Utility from its customers within the Reservation during the
preceding calendar year.

20-16-104. ANNUAL REPORT OF USER FEE RECEIPTS - - FILING DATE - - VERIFICATION - ANNUAL RATE SETTING AND TAX ASSESSMENT. On April first of each year, each company shall
file with the Commission, on forms prescribed by the Commission, the amount of its User Fee
receipts derived from the company's customers within the Rosebud Sioux Reservation 20-1-104
(1) (2) (3) (4) during the preceding calendar year. Such report shall be sworn to and verified by
an officer of the company. On May first of each year the Commission shall, by order, establish
the Rate and assess the User Fee authorized in 20-16-103 which, together with any funds
remaining from the current fiscal year and the two hundred fifty dollar minimum User Fee
receipt, will fund the Commission's budget for the next fiscal year and provide a contingency
reserve in an amount not to exceed the prior year's budget.

20-16-105. USER FEE PAYMENT DATE. The User Fee levied by this Chapter is due and payable
to the Rosebud Sioux Tribe treasurer on July fifteenth of each year.

20-16-106. PENALTY FOR LATE PAYMENT- COLLECTION PROCEDURE. If the User Fee levied
under this Chapter is not paid on the due date, a penalty of ten percent of the amount of the
User Fee shall be imposed for each month of such delinquency. The User Fee may be enforced
and collected by RST Chapter 5 Enforcement, Section 5-10.

20-16-107. USE OF FUND FOR UTILITIES AND TELECOMMUNICATIONS COMPANIES
REGULATION EXPENSES - - PAYMENT ON WARRANTS- EXPENDITURE AUTHORIZED. All
amounts deposited in the Rosebud Sioux Tribe Utilities Commission User Fee Fund are
appropriated to the use of the Commission for its expenses in regulating Utilities and
telecommunications companies. Such expenses may be paid out of the fund on warrants drawn
by the Tribal Treasurer upon duly itemized vouchers. The funds necessary for such expenses are
hereby authorized to be expended. The funds may not be expended for any other operations of
tribal government.

20-16-108. ROSEBUD SIOUX TRIBE UTILITIES COMMISSION REGULATORY USER FEE FUND
CREATED - - DEPOSITS - - AMOUNT. There is created a special fund within the tribal finance
department to be known as the Rosebud Sioux Tribe Utilities Commission Regulatory User Fee
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Fund. The Commission may require a Utility to make a deposit of up to one hundred thousand
dollars when it files for approval of a general Rate case, regardless of the number of issues
involved, or files an integrated resource plan. The Commission may require a deposit of up to
one hundred twenty-five thousand dollars for a filing which combines a general Rate case and
an integrated resource plan. The Commission may require a deposit of up to fifty thousand
dollars for the filing of a tariff for approval under the Rosebud Sioux Law and Order Code Title
20: Utilities. The deposits shall be made to the Rosebud Sioux Tribe Utilities Commission
Regulatory User Fee Fund, the amount to be designated by Commission order. The fund shall
be invested as provided by law, and the interest earned shall be credited to the fund.
20-16-109. DEPOSIT USED TO DEFRAY ANALVZING AND RULING EXPENSES- - PAYMENT ON
WARRANTS. The amount deposited under 20-16-108 shall be used by the Commission to defray
the expense incident to analyzing and ruling upon the filing of the company making the deposit
and the amount expended may be recovered as an immediate adjustment to Rates by the
company. The deposit is appropriated to the use of the Commission for such purpose. Such
expenses may be paid out of the fund on warrants drawn by the Tribal Treasurer upon duly
itemized vouchers, and the funds necessary for such expenses are continuously appropriated.

20-16-110. RECORD OF EXPENDITURES - - DETERMINATION OF SURPLUS OR DEFICIENCY - NOTICE TO COMPANY - - OBJECTION - - HEARING - - APPEAL The Commission shall keep and
maintain a detailed record of the amount expended from each deposit by each company
making a deposit pursuant to 20-16-108. Upon the final decision of the Commission, the
Commission shall make a determination as to the surplus or deficiency of the deposit and shall
give the company making the deposit, within thirty days of the final decision, notice in writing
of the itemization and the amount that is proposed to be returned or charged to such company.
The company making the deposit may thereafter within thirty days file with the Commission
objections setting out the grounds upon which it is claimed that an excessive amount has been
expended. The Commission shall within thirty days of receiving such objections hold a hearing
and issue an order in accordance with its findings as to the proper amount to be returned or
charged to the company. The order may be appealed pursuant to RST Administrative
Procedures and Rules.
20-16-111. ACTUAL COSTS ASSESSED TO ELECTRIC OR GAS UTILITY OR TO A UTILITY'S
SUPPLIER. If an Electric Utility or Utility that provides gas service or any Person providing or
who proposes to provide wholesale electric or gas service to an electric or gas utility for resale,
which is exempt from payment of the User Fee Fund assessed under 20-16-103, is a party to a
docket before the Commission, the Commission may assess the Commission's actual costs
related to their participation to the party. The assessment shall be limited to actual amounts
expended by the Commission for Commission employee time, expert witnesses, court reporter
fees, document and exhibit preparation, and other necessary and related expenses, incurred by
the Commission. The party may, within thirty days after the assessment is mailed, file written
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objections with the Commission stating the grounds upon which it claims that the assessment is
not reasonable. The Commission shall within thirty days of receiving such objections hold a
hearing and issue an order in accordance with its findings as to the proper amount to be
assessed to the party. The order is a final order for the Commission, but may be appealed
pursuant to RST Administrative Procedures and Rules.
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