AFFIDAVIT

STATE OF IDAHO
SSs.

N N N

County of

COMES NOW the Affiant, DAVE MATHESON, being first duly
sworn, upon oath, does depose and say:

1. That I am the Tribavahairman of the Coeur d'Alene
Tribe, whose members reside on a reservation in the State
of Idaho. _

2. That approximétély one-hundred and twenty-five (125)
claims have been submitted to the U.S. Department of the Interior
pursuant to its 28 U.S.C. § 2415 Statute of Limitations Claims
Program, over the past three and one-half years, by and on be-

- half of membefs of the Coeur d'Alene Tribe.

3. That a substantial number of these claims are considered
to be either forced fee patent or right of way claims.

4. That it has been my experience that the Department of
the Interior has never developed or utilized a systematic process
for notifying claimants of the status of their claims; i.e.
whether they have been dismissed, withdrawn from the program,
or recommended for further investigation or litigation.

5. That my Tribe did not learn until recently that approxi-
mately one-third of the claims filed from the Coeur d'Alene Reser-
vation were still being considered by the Department; and, in
fact, this information was provided by a source not within the
Claims Program.

6. That many of the beneficiaries of the claims which
have already been rejected have not been notified by the Depart-
ment of the Interior,

7. That it is my understanding that the Department of the
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Interior is iﬁ the process of "categorizing' forced fee patent
and right of way claims without considering the individual merits
of each claim. (See March 10, 1982 Memorandum from JohnIFritz,
attac led hereto.)

8. That this categorization is being done without notice
to and the advice and cqpsultétion of Indian Tribes and individual
Indian claimants.

9. That administrative decisions will be made with respect
to categories of forced fee patent and right of way claims without
notice to and tﬁe advice and consultation of Indian tribes and
individual Indian claimants.

10. That these decisions will be made in the waning days
and weeks beforé the December 31, 1982 Statute of Limitations
- deadline.

11. That neither individual claimants nor the Coeur d'Alene
Tribe acting in their behalf will have the time or the legal
and financial resources to initiate lawsuits - individually or
collectively - to pursue thesé claims before the expiration of
the Statute of Limitations. ,

12. That the activities of the Department of the Interior
are in violation of the Federal trust obligation and the Consti-
tutional due process rights of members of the Coeur d'Alene Tribe.

FURTHER your Affiant sayeth not.

DATED this )/ day of September, 1982.

.,

j// 7 é/ g

DAVE MATHESQN, Affiant

On this .2, day of September, 1982, before me, a Notary
Public in and for the State of Idaho, personally appeared DAVE

MATHESON, known to me to be the person whose name is subscribed
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——

to the foregoing instrument, and acknowledged to me that he

executed the same.
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- Notary Public for Idaho
Residing at: &e oforn#
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Yy 11 the Acting Secretary made the following decisions concerning

8 of certain types of Statute of Limitations claims:

: 1. “fegislation will be sought to refmburse those trust estates
“whosp funds were used to repay 01d Age Assistance. No further
actipﬂ is required for these clsims until a final Congressional

e dect ton occurs.

i . - pPeneficial unapproved rights-of-wey will be validated adminis-

3 T tratively under the regular Bureau procedures enumerated in 25 CFR,

H pter O..

.f : '.-':, .

1 w . We have requested a definition of a beneficial right-of-way fram the

3+ -- - Assdciate Solicitor, Division of Indian Affafrs. Unt{l the Associate

S}« T Sol4citor replies, all sectionline and property 1ine roads, and other
),5 ) roads and all utility lines directly serving Indian purposes shall be
545, songiderad beneficial.

TEREI T

R S 3. tuhne Earth Forced Fee, and other tftle claims where title is
{ Thie _ the dmost valuab]e aspect of the clieaim will be removed from the
b Staﬁu‘be of Limitations Program and transferred to the regular
#i4% ... 2 rights protection program under Unresolved Indian Rights Issues.
7122 %us. % Forgulation of palictes is in proaress, and we will fnform you of
g ﬁ% - ouridecisions as soon as possible.

%{; P]ease iéfom &1l the tribes in your juri{sdiction whose {nterests are
3 T affected by this decision as soon as possible. Attached for your fnfor-
jf; mpetion 11; B topy oF the Decision Sheet Jisting-the-adbove-dezisfont+—If
fg elany further q)estions. please contact Mr. Ulyses S. St. Amo)d

.7.
3

|
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’

5 3 at (202) 343.8018 . .
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RESOLUTION NO. 82- (9

WHEREAS, the Coeur d'Alene Tribe submitted. approximately
50 forced fee patent claims to the Bureau of Indian Affairs of
the U.S. Department of the Interior, as part of the 28 U.S.C.
§ 2415 Statute of Limitations Claims Program, on behalf of its
members, prior to the previous deadline of the Statute of Limi-
tations on April 1, 1980; and

WHEREAS, the Coeur d'Alene Tribe supported the extension
of the Statute of Limitations from April 1, 1980 to December
31, 1982, primarily because the U.S. Department of the Interior
had failed to adequately identify and process claims as required
by 28 U.S.C. § 2415, thereby facing a violation of the sacred
trust obligation of the United States to Indians and Tribes; and

WHEREAS, additional claims - both forced fee patent, right
of way, and other miscellaneous claims - have been identified for
Coeur d'Alene Indians since April 1, 1980 which would have other-
wise not been identified; and

WHEREAS, in the past two years the claims which have been
identified on behalf of heirs of Coeur d'Alene allottees have
‘made no progress with the Claims Program of the Department of
the Interior; and

WHEREAS, the Department of the Interior has failed to pro-
vide the Coeur d'Alene Tribe and individual claimant beneficiaries
with periodic notice of the status of their claims; and

WHEREAS, some claimants were never given actual written
notice of the dismissal, rejection or removal of their claims
from the program; and

WHEREAS, because of the pressure of the rapidly advancing
deadline of December 31, 1982, the Coeur d'Alene Tribe believes
that the claims filed on behalf of its members, particularly in
the right of way and forced fee patent categories, will be re-
moved by the Department of the Interior from the 2415 Claims
Program administratively, for economic and political reasons,
without fully considering the legal and factual merits of each
© claim; and ‘

WHEREAS, in many instances the removal of said claims will
be to the detriment of claimants and beneficiaries, for the Depart-
ment of the Interior will be abandoning the damage aspect of these
claims, which will be lost as of December 31, 1982; and

WHEREAS, the Coeur d'Alene Tribe and its member claimants
have not been notified of the status of their claims and whether
they will be removed from the Program, further to the detriment



of said parties; and

WHEREAS, the Coeur d'Alene Tribe believes that the United
States, through the Department of the Interior, is once again’
mismanaging the Claims Program and jeopardizing its sacred trust
obligation; and

WHEREAS, even if the Tribe and its member claimants are
notified of the status (i.e., rejection or removal from the
Program) of the claims before December 31, 1982, we will have
neither the time nor the financial and legal resources to initiate
actions - either individually or collectively - before the ex-
piration of the Statute of limitations; and

WHEREAS, the Coeur d'Alene Tribe has the authority to
initiate this action to protect the interests of itself and its
members and to insure the enforcement of the Federal trust obli-
gation.

NOW, THEREFORE, BE IT RESOLVED by the Coeur d'Alene Tribe
that it authorizes the initiation of litigation to vindicate the
injury to itself and its members by the United States Department
of the Interior. More specifically, the injuries which should
be recitifed include:

- an arbitrary and capricious categorization of claims,
and administrativedecisions with respect to these
categories of claims, which fail to consider the legal
and factual merits of_individual claims.

- failure to adequately notify claimants of the status
of their claims and whether they have been withdrawn
or rejected from the program, in violation of the
Constitutional due process rights of claimant Tribes
.and individuals. :

- the failure of the Department of the Interior to recom-
mend, by June 30, 1981, to Congress categories of
claims which are inappropriate for litigation and more
appropriate for legislative solution, especially in
the areas of forced fee patent and right of way claims.

CERTIFICATTION

The foregoing resolution was adopted at a meeting of
the Coeur d'Alene Tribal Council held at the Tribal Headquarters
near Plummer, Idaho on 19 , 1982 with a re-
quired quorum present by a vofe 5 for and 0 against.

MATHESON, "Chairman
Coeur d'Alene Tribal Council
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AFFIDAVIT

State of Montana )

) ss.
County of )

COMES NOW Earl Old Persdn, being first duly sworn,
on oath deposes and says:

1. That he is Chairman of the Blackfeet Tribe of
Montana.

2. That to the best of his knowledge individual
members of the Blackfeet Tribe aréyclaimants to the fpllowing
claims identified by the BIA on the Blackfeet Reservaéion:
257 forced fee patent claims, 57 secretarial transfers without
the consent of all heirs and 218 unapproved rights of way
easements.

3. That a number of the unapproved rights of way
easements are also on tribal land.

4. That the Tribe has not been notified of the
status of these claims bv the BIA.

5. That to the best of his knowledge individual
Indian claimants have not been identified by the BIA,
have not been notified of the status of these claims and
are most likely ignorant of the existence of these claims
and their interests in these claims.

6. That the Tribe is bound by the Constitution
of the Blackfeet Nation to protect the welfare of the
individual members of the Blackfeet Tribe and to manage

tribal lands.



7. That the Tribe as a whole has an interest in
seeing that the federal trust responsibility with regard to

Indian lands is consistently enforced.
2

- e

Earl OId Person

Subscribed and sworn to before me this 21st day of
September, 1982.

DAV SN

Notary Public ]
NOTARYYPU BLIC for the State of Montana

Residing at Browning, Montana
My Commission Expires June 20, 1983

My Commission Expires:

June 20, 1983




AFFIDAVIT

STATE OF MICHIGAN )
) ss.

COUNTY OF ISABELLA)

Arnold J. Sowmick being duly sworn deposes and states:

1. That I am the Chairman of the Saginaw Chippewa Indian
Tribe of Michigén; and

2. That the Saginaw Chippewa Indian Tribe of the Isabella
Indian Reservation in Michigan is a federally recognized Indian
Tribe under a constitution and by-laws ratified by the Tribe on
March 27, 1937, and approved by thé Secretary of Interior on
May 6, 1937 pursuant to the appropriate provisions of the Indian
Reorganization Act of June 18, 1934 (48 Stat. 984) as amended by
the Act of June 15, 1935 (49 Stat. 378); and

3. That the Saginaw Indian Tribe is a federal corporation
chartered under the Act of June 18, 1934 (48 Stat. 984); and

4. That thé Saginaw Chippewa Tribe is remnant of the Saginaw,
Swan Creek and Black River Bands of Chippewa, signatories of
"Treaties of 1855 (11 Stat. 633) and 1864 (14 Stat. 657); and

5.> That said Treaties provided for allotments of land; and

6. That some of these allotments being of the not-so-
competent variety; and

7. That the‘Secretary of Interior cancelled 105 fee patents
in the years 1872 and 1874; and
8. That after these patents were cancelled approximately

28 patents for forty acre allotments were issued to people of

not-so-competent status; and



9. That it was decided in United States v. Naw-cum--o-guay,

et al in 1925 that the Secretary of Interior did not have the
power to cancel fee patents in 1872 and 1874; and

10. That therefore the second éllottees did not have any
interest in the land; and

11. That Commissioner John Collier ordered an investigation
on May 31, 1933 and nothing was done; and

12. That in 1979 to 1982 in-depth research was conducted on
this issue by the Michigan Agency of the Bureau of Indian Affairs
under 28 U.S.C. Section 2415; and

13. That a precedent exists for legislative resolution of this
issue, see An Act for the Relief of Archie Eggleston, an Indian
of the former Isabella Reservation, Michigan; 69th Congress,
Session .I, Chap. 854, 1926; 70th Congress, Session I, Chap. 137,
©1928; and
| 14. That upon information and bélief these claims were for-
warded to the Départment of Justice for action and returned to
the Secretary of Interior by the Department of Justice with the
‘recommendation that these claims should be resolved by legislation
rather fhan litigation; and

15. That the Saginaw Chippewa Indian Tribe has not been
officially notified by the Departments of Interior or Justice
of the status of these claims, but the Tribe has informally learned
that the Department of Interior will not propose any legislation
to compensate individual tribal members or the Saginaw Chippewa
Indian Tribe for the loss of these property rights; and

16. That individual members of the Saginaw Chippewa Indian



Tribe have claims for damages cauéed by treépass upon their
property by the cbnstruction of railroads, roadways and utilities
across their property without'theirdconsent; and

17. That upon information and belief, the Department of
Interior has determined that claims regarding county roads will
not be pursued because of an administrative policy decision that
has characterized these trespasses as’beneficial, without review
of the individual circumstances; and

18. That due to the iack of overall action of the Department
of Interior and the Department of Justice in enforcement of the
provisions of 28 U.S.C. 2415, the Saginaw Indian Tribe has passed
Resolution AP-07-82 to pursue legal action to compel compliance

with the provisions of 28 U.S.C. 2415.

DATED: 9:/3—0'/7 = | | R o B AW

Arnold J. Sowmiegk, Tribal Chairman

Subscribed and,sworn to before me this
¥ day of , 198X

Notary Public, _County
My Commission Expires: 7 /7

RUTH A. MOSES
Notary Public, Isabella County, Mich.,
My Commission Expires Oct. 27, 1982




The Saginaw chippewa Indian Tribe, Inc.

7070  EAST BROADWAY MT.. PLEASANT, MICHIGAN 48858 (517) 772 - 5700

RESOLUTION AD-07-82

WHEREAS: The Saginaw Chippewa Indian Tribe of the
Isabella Indian Reservation in Michigan
is a federally recognized Indian Tribe
under a constitution and by-laws ratified
by the Tribe on March 27, 1937, and approved
by the Secretary of Interior on May 6, 1937
pursuant to the appropriate provisions
of the Indian Reorganization Act of June
18, 1934 (48 Stat. 984) as amended by the
Act of June 15, 1935 (49 Stat. 378) and;

WHEREAS: .The Saginaw Indian Tribe is a federal corporation
chartered under the Act of June 18, 1934
(48 Stat. 984) and;

WHEREAS: The Saginaw Chippewa Tribe is remnant of
the Saginaw, Swan Creek and Black River
Bands of Chippewa, signatories of Treaties
of 1855 (11 Stat. 633) and 1864 (14 Stat.
657) and;

WHEREAS: Said Treaties provided for allotments of
land and;

WHEREAS: Some of these allotments being of the
: not-so-competent variety and;

WHEREAS: The Secretary of Interior cancelled 105
fee patents in the years 1872 and 1874 and;

WHEREAS: After these patents were cancelled approximately
28 patents for forty acre allotments were

issued to people of not-so~competent status
and;

WHEREAS: It was decided in United States v. Naw-
cum--o-quay, et al in 1925 that the Secretary
of Interior did not have the power to cancel
fee patents in 1872 and 1874 and;

WHEREAS: Therefore the second allottees did not
have any interest in the land and;



RESOLUTION
Page Two
September 20, 1982

WHEREAS: Commissioner John Collieridrdered an investigation
on May 31, 1933 and nothing was done and;

WHEREAS: In 1979 to 1982 in-depth research was conducted on
- this issue by the Michigan Agency of the Bureau of
Indian Affairs under 28 U.S.C. Section 2415; and

WHEREAS: A precedent exists for legislative resolution of
this issue, see An Act for the Relief of Archie
Eggleston, an Indian of the former Isabella
Reservation, Michigan; 69th Congress, Session I,
Chap. 854, 1926; 70th Congress, Session I, Chap.
137, 1928 and;

WHEREAS: Upon information and belief these claims were
forwarded to the Department of Justice for action
and returned to the Secretary of Interior by the
Department of Justice with the recommendation that
these claims should be resolved by legislation
rather than litigation and;

WHEREAS: The Saginaw Chippewa Indian Tribe has not been
officially notified by the Departments of Interior
or Justice of the status of these claims, but the
Tribe has informally learned that the Department
of Interior will not propose any legislation to
compensate individual tribal members or the Saginaw
Chippewa Indian Tribe for the loss of these property
rights . and;

WHEREAS: Individual members of the Saginaw Chippewa Indian
Tribe have claims for damages caused by trespass
upon their property by the construction of railroads,
roadways and utilities across their property without
their consent and;

WHEREAS: Upon information and belief, the Department of
Interior has determined that claims regarding
county roads will not be pursued because of an
administrative policy decision that has characterized
these trespasses as beneficial, without review of
the individual circumstances and;

NOW THEREFORE BE IT RESOLVED: That the Saginaw Chippewa
Tribe vehemently protests the failure of the
Department of Interior to act on this problem
that is 110 years old, in which 28 individuals
failed to receive their Treaty entitlement.



RESOLUTION
Page 3
September 20, 1982

AND BE IT FURTHER RESOLVED:  That the Saginaw Chippewa Tribe
hereby authorizes the initiation of legal action
to compel those agencies of the United States with
responsibility for implementing 28 U.S.C. 2415 to
take all actions necessary to implement the provisions
of 28 U.S.C. 2415, the Administrative Procedures Act,
trust duties owed to the Band and its members, and
rights protected under the Fifth Amendment of the
United States Constitution.

CERTIFICATION
The foregoing resolution was duly adopted

by the Saginaw Chippewa Indian Tribe of
the Isabella Reservation with a quorum

being present during a (reguylar, special)
meeting on the ZJz4 day of ‘ 19522 ,
by a vote of 4 for QO adainst,

and ) abstaining.

42;w44Q/<:74/¢;1wn4h/‘

Arnold J. Sowmdick, Tribal Chairman

Lgéné Callé T%ﬁb?i Secretary
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RESOLUTION NO. 82-101

WHEREAS, the Grand Traverse Band of Ottawa and Chippewa Indians
- having become duly recognized by the United States
Department of Interior on May 27, 1980, as a present
day tribal entity, political successor in interest and
~party to the Treaty of Washlngton dated March 28, 1836
(7 Stat. 491), and Treaty of Detroit dated July 31
1855, (11 Stat. 621), and

WHEREAS, 28 .U. S.C. §2415 establlshes a statuty Qf limitations
for the United States to bring claims against states
and prlvate 1nd1v1duals for damage t Indlan prOperty%

damage to land caused by 1llegal OCCuPatlon nd destruc-
tion of tribal resources, and G E

WHEREAS, under current leglslatlon the statute o} ]
expires on December 31, 1982, after wh ~“time the United
States would be barred from brlnglng;any claims on behalf
of Indian tribes or :individuals; and«5

WHEREAS, the Grand Traverse Band has twd_major categories of claims
that have not been pursued by the Bureau of Indian Affairs.
One involves loss of the Band's fishery caused by the State
of Michigan's management policies and pollution caused by
major corporations and utilities. This claim could result
in a substantial amount of damages being awarded to the
Band; and

WHEREAS, the~second category of claims results from illegal use of
at least 10,000 acres of land which were alienated or lost
for taxes during a period of time when these lands should
have been held in trust or not subject to state taxation;
and

WHEREAS, the Bureau of Indian Affairs has not given the Band any
information regarding the status of these claims nor al-
lowed the Band an opportunlty to comment on the Bureau's
positions; and

WHEREAS, 1if the Bureau of Indian Affairs does not pursue these
claims, either through litigation or by proposing legis-
lation, valuable property of the Band would be lost due
to the Bureau's negligence; and



(Resolution No. 82- continued)

WHEREAS,

WHEREAS,

WHEREAS,

with the time of expiration of the statute of limitations
quickly approaching, little progress in pursuing claims
by the Bureau seems to have occurred; and

to the Band's knowledge, neither of the‘Band's major
categories of claims, although potentially substantial

~damage claims, have been forwarded to the Department of

Justice for litigation; and

the Band believes that valuable property rights of the
Band and its members will be lost unless legal action is
instituted to compel the United States government to
comply with the provisions of 28 U.S.C. 2415.

NOW THEREFORE BE IT RESOLVED that the Grand Traverse Band of Ottawa

and Chippewa Indians hereby authorize the initiation of
legal action to compel those agencies of the United States
with responsibility for implementing 28 U.S.C. 2415 to

- take all actions necessary to implement the provisions of

28 U.S.C. 2415, the Administrative Procedures Act, trust
duties owed to the Band and its members, and rights pro-
tected under the Fifth Amendment of the United States
Constitution.

CERTIPFPICATTION

The foregoing re ﬁlution was adopted by the Tribal

Council on Jde o /Y , 1982 with quorum
present by a vote of ;ZFOR, ¢ AGAINST and
) ABSTAINING.

2 7, ) OF-/7-F3
Ms. Freda Schwander DATE ~
Tribal Secretary
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LEGISLATIVE HISTORY -
" P.L. 92-485

INDIANS—TIME FOR COMMENCING ACTIONS
P.I..-92-}85, see page 935 )
House Report (Judiciary Committee) No. 92-1267, 3

July 31, 1972 [To accompany H.R. 13825]

Senate Report (Interior and Insular Affairs Committee) No. 92-1253,
Oct. 2, 1972 [To accompany H.R. 13825]

Cong. Record Vol. 118 (1972)

DATES OF CONSIDERATION AND PASSAGE
House August 14, 1972
Senate October 9, 1972

The Senate Report is set out.

SENATE REPORT NO. 92-1253

mHE Committee on Interior and Insular Affairs, to which was re-
ferred the bill (H.R. 13825) to extend the time for commencing ac-
tions on behalf of an Indian tribe, band, or group, having considered
the same, reports favorably thereon without amendment and recom-
mends that the bill do pass,

Purrose

The purpose of H.R. 13825 is to amend section 2415 of title 2%
United States Code, to provide that actions brought by the United
States in behalf of tribes, bands, or groups of American Indians. or
individual Indians with land in a trust or restricted status, for money
damages which accrued on July 18, 1966 will not be barred until after
11 years from that date or until 2 years from a final administrative
decision, whichever, is later. July 18, 1966, was the date of cnactment
of the law limiting actions by the United States and the date fixed in
the law as the date upon which preexisting actions were to be deemed
to have accrued. .

The House amended H.R. 13825 to add a proviso to subsection (a)
of section 2415 providing that an action for money damages which
accrued on the date of enactment of the section in 1966 in accordance
with subsection (g) of that section, brought by the United States for
or on behalf of a recognized tribe, band, or group of American Indi-
ans, or on behalf of an individual Indian whose land is held in trust
or restricted status, shall not be barred unless the complaint is field
more than 11 years after the right of action accrued or more than 2
years after a final decision has been rendered in applicable administra-
tive proceedings required by contract or by law, whichever is later.

The Iouse also amended the bill to provide that section 2415(b) of
title 28 be amended by adding the words—

except that such actions for or on behalf of a _recogn!z(‘d
tribe, band, or group of American Indians, including actions
relating to allotted trust or restricted Indian lands, or on

3592 !
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INDIANS COMMENCING ACTIONS
~ PL. 92-485 :
behalf ofyan individual Indian whose land is held in trust or
restricted status which accrued on the date of ennctment of
this Act in accordance with subsection (g) may be brought
within eleven years after the right of action acerues.

This language would extend the statute of limitations as to those
claims which would have been barred on July 18, 1972, The 11-vear

period as applied to these claims runs from the time the right of action

1s deemed to have accrued under subsection (g) of the section. Sub-
section (g) provides that rights of action which accrued prior to the
date of enactment of the act on July 18, 1966, are to be deemed to
have accrued on the date of enactment of the act. Thus the 11-year
period runs from July 18, 1966. :

The Senator Interior Committee concurs in these amendments,
which also conform to the amendments recommended by the Interior
Department. '

NEFD

The report of the Department of the Interior noted that section

2415 of title 28 of the United States Code as added to that title by the

act of July 18, 1966,

imposed a statute of limitations on tort or contract suits
brought by the United States on its own behalf and in carry-
ing out its trust responsibility to Indians. The statute gencr-
ally allows six vears from the date the action first accrues,
with certain exceptions and provisions for tolling the time.
Subsection (g) of section 2415 provides that any right of
action subject to the provisions of section 2415 which accrued
prior to the date of enactment of section 2415 will be deemed
to accrue on the date of enactment.

The departmental report stated that all Indian claims subject to
section 2415 which accrued prior to the date of its enactment, and these
include some very complicated and substantial claims for damages.
will therefore be garred from litigation after July 18, 1972, unless the
statute 1s extended by legislation. Clearly immediate action was re-
quired in this situation.

In order to provide time to consider this legislation, a 90-day exten-
sion” of the applicable limitations was enacted by the Congress. On
July 18,1972, the bill, H.R. 15869, was approved as Public Law 92-353.
That law amended section 2415 to provide an additional 90 days to
the 6-year period fixed in section 2415 for the filing of an action for
money damages brought by the United States in behalf of a recog-
nized tribe, band, or group of American Indians. The language added
to the section by Public Law 92-353 also provides for such an exten-
sion of time for filing actions relating to allotted trust or restricted
Indian lands.

The Interior Department in its report on the legislation stated the
situation with respect to these actions is such that Indians are con-
cerned that the present statutory limitation might bar them from re-
covering damages for many wrongs they have suffered. The Depart-
ment fucther stated in its report that— ’

the Bureau of Indian Affairs and the Solicitor’s Office of the
Department have not been able to perform the necessary work
to 1dentify all of these wrongs and then develop factual infor-
mation necessary to get litigation filed.

3593 ’



LEGISLATIVE HISTORY
P.L. 92-485

The committee was also advised that—

cven with the help of attorneys employed by the various
tribes, there are, no doubt, many causes of action which have
not been identified. This inability to prosecute the present
claims of Indians will work a-hardship on tribes all over the
country and may result in & considerable loss to Indians
through no fault of their own, losses which Indians can ill
afford because of their low position on the economic scale.

The committee feels this situation clearly requires enactment of the
extension provided in this bill,

CosTs

As has been stated in this report, the potential claims which would

be affected by the amendments of this bill are those which have not |

been identified. Since these are actions which would be filed by the
United States in behalf of Indians, it would, of course be necessary
for the Government to develop the factual information in connection
with cach matter before filing the action. While it is not possible to
estimate the number of -such claims, the Department has advised the
committee that the cost to the U.S. Government would be limited to
the costs of prosecuting the claims in the courts—any awards made
would be at the expense of private tortfeasors and contracting parties.
In other words, claims against the United States would not be affected
by this legislation.

CoMmMITTEE RECOMMENDATION

The Subcommittee on Indian Affairs held an open hearing on S.
3377, the Senate companion measure sponsored by Senators Fannin
and Goldwater; and the full Interior and Insular Affairs Committee
in executive session on September 28, 1972, unanimously recommended
enactment of HL.R. 13825, the House-passed bill. Those present at this
executive session and voting for the bill were Senators Jackson, Ander-
son, I3ible, Church, Moss, Burdick, Jordan of Idaho, Fannin, Hatfield,
and Bellmon.

DEPARTMENTAL REPORT

The report of the Department of the Interior on S. 3377, the Senate
companion measure, is set forth in full as follows:

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., June 26, 1972.
Hon. Hexry M. Jackson,
Chairman, Committee on Interior and Insular Affairs, U.S. Senate,
Washington, D.C.

Dear Mr. Cruamman: This is in response to your request for the
views of this Department on S. 8377, a bill to extend the time for
commencing actions on behalf of an Indian tribe, band, or group.

We recommend enactment of the attached substitute bill in lieu of
S. 3377, and we urge your immediate action thereon for the reasons
deseribed below.

" 3594 !

B




aae

INDIANS COMMENCING ACTIONS
¥ P.L. 92-485

The act of July 18, 1966, 28 U.S.C. 2415, imposed a statute of limi-
tations on tort or contract suits brought by the United States on its
own behalf and in carrying out its trust responsibility to Indians.
The statute generally allows 6 years from the date the action first
accrues, with certain exceptions and provisions for tolling the time.
Subsection g of section 2415 provides that any right of action subject
to the provisions of section 2415 which accrued prior to the date of
enactinent of section 2415 will be deemed to acerne on the date of
enactment. All Indian claims subject to section 2415 which accrued
prior to the date of its enactment, and these include some very com-
plicated and substantial claims for damages, will therefore be barred
from litigation after July 18, 1972, unless the statute is extended by
legislation. - :

S. 8377 would amend 28 U.S.C. 2415 to provide an additional period
of time within which action may be instituted by the United States
for or on behalf of a recognized tribe, band, or group of Indians for
money damages founded upon any contract express or implied in
law or fact, and for tort or trespass.

Indians are quite concerned that the present statutory limitation
might bar them from recovering damages for many wrongs they have
suffered. The Burean of Indian Affairs and the Solicitor’s Office of
this Department have not been able to perform the necessary work to
identify all of these wrongs and then develop the factual informa-
tion necessary to get litigation filed, Even wtih the help of attorneys
employed by the various tribes, there are, no doubt, many causes of
action which have not been identified. This inability to prosecute the
present claims of Indians will work a hardship on tribes all over the
country and may result in a considerable loss to Indians through no
fault of their own, losses which Indians can ill afford because of their
low position on the economic scale.

We believe it is particularly important not to let these unidentified
claims lapse because we are on the verge of making substantial prog-
ress in discharging our trust responsibilities with regard to' Indian
resources. Recently, the Bureau of Indian Affairs established a new
unit. the Indian Water Rights Office, which will have as its principal
duties the assertion and protection of water rights of Indians. Efforts
have also been made to obtain additional funds and personnel for
investigation and determination of boundary conflicts. In addition,
the admninistration has proposed the creation of an independent Trust
Counsel Authority to represent the resource rights of Indians free
of any governmental conflicts of interest. It would be most unfortunate
for many Indian claims to be barred by the statute of limitations at
a time when the means for discovering and prosecuting such claims are
in the process of being markedly improved.

However, S. 3377, would do more than merely “save” those claims
that would be barred on July 18, 1972. It would establish an 11-year
statute of limitations for all Indian claims arising under 28 U.S.C.
2415. We do not believe such special treatment of Indians is warranted
across the board and would suggest narrowing the effect of the ex-
tension of the statute to those claims which would otherwise be barred
on July 18, 1972. We submit herewith a substitute draft bill to accom-
plish this more limited purpose. In addition, we note that the statute
which S. 3377 would amend does not differentiate between the claims
of Indian tribes or groups and those of individual Indians. Yet both
of the amendments contained in S. 3377 would be limited in applica-
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P.L. 92485
bility to “a recognized tribe, band, or group of American Indians.”
We see no reason not to extend the statute of limitations as well on
behalf of individual Indians whose land is held in trust or restricted
status. Therefore we have added the phrase “or on behalf of an indi-
vidual Indian whose land is held"in trust or restricted status” to both
amending sections of the substitute draft bill. ' )

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of
the administration’s program.
Sincerely yours,
Harrison Loescir,
Assistant Secretary of the Interior.

A BILL To extend the time for commencing actions on behalf of an
Indian tribe, band, or group

De it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That
title 28 of the United States Code, section 2415, is amended
as follows:

(2) The period at the end of subsection (a) shall be changed
to a colon, and the following provision shall be added there-
to: “Provided further, That an action for money damages
which accrued on the date of enactment of this Act in accord-
ance with subsection g brought by the United States for or
on behalf of a recognized tribe, band, or group of American
Indians, or on behalf of an individual Indian whose land is
held in trust or restricted status, shall not be barred unless
the compaint is filed more than 11 years after the right of
action accrued or more than 2 years after a final decision has
been rendered in applicable administrative proceedings re-
quired by contract or by law, whichever is later.”.

(b) The words “, including trust or restricted Indian lands™
appearing after “lands of the United States” shall bé deleted
from the proviso in subsection (b), the period at the end of the
subsection shall be changed to a comma, and the following
words shall be added thereto: “except that such actions for
or on behalf of a recognized tribe, band, or group of Ameri-
can Indians, including actions relating to allotted trust or
restricted Indian lands, or on behalf of an individual Indian
whose land is held in trust or restricted status which acerued
on the date of enactment of this Act in accordance with sub-
scetion (g) may be brought within eleven years after the
right of action accrues.”.
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2d. Session No. 96-569

EXTENDING THE TIME FOR COMMENCING ACTIONS ON BEHALF OF AN
INDIAN TRIBE, BAND, OR GROUP, OR ON BEHALF OF AN INDIVIDUAL
INDIAN WHOSE LAND IS HELD IN TRUST OR RESTRICTED STATUS

FeBRUARY T (legislative day, JANUARY 8), 1980.—Ordered to be printed

Mr. MELCHER, from the Select Committee on Indian Affairs,
submitted the following

REPORT

[To accompény S. 2222)

The Select Committee on Indian Affairs, to which was referred
the bill (S. 2222) to extend the time for commencing actions on behalf
of an Indian tribe, band, or group, or on behalf of an individual Indian
whose land is held in trust or restricted status, having considered the
same, reports favorably thereon with an amendment and recommends
that the bill as amended do pass.

The amendment is as follows:

1. On page 1, line 5: strike out “30,” and insert in lieu thereof “31,”.

Bacrarounp axp NEep

I. THE BACKGROUND OF 28 U.S8.C. 2415

4. Original act

In 1966 Congress enacted 28 U.S.C. 2415 for the purpose of estab-
lishing a statute of limitations for eertain contract and tort claims for
money damages brought by the United States. The statute imposes
a six-year time period in which the government can bring actions based
upon contracts with the United States and a three-year limitation for
most tort claims filed by the United States. Certain specified tort ac-
tions are subject to a six-year limitation.

Before 1966 there was no time limitation imposed on contract or
tort claims to be brought by the United States, although there was a
time limitation imposed on private individuals. The Act was intended
to both remedy this inequity and prevent the presentation of stale
claims by the government. It is important to note that the statute only
imposes a limitation on claims seeking monetary damages. It does not
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bar actions involvipg titles to land, but any claims for monetary relief
arising from these actions must be filed before the deadline.

The statute specifically provided that any claims which arose prior
to 1966 were deemed to have acerued on the date of enactment of the
Act, i.e., July 18, 1966, The United States thus had a maximum of six
years, or until July 18, 1972, in which te bring all of its outstanding
claims for damages. The original statute did not specifically cover
claims brought by the United States, as trustee, on behalf of the In-
dians, but as the six-year time limit approached the Interior Depart-
ment and the Indians became concerneg{) that the statutory limitation
might bar them from recovering damages for many wrongs the In-
dians suffered. : :

B. Amendment—Five-Year extension to October 13,1972

In order to provide time to consider a legislative amendment, Con-
gress enacted a ninety-day extension to the July 28, 1972, deadline.

After approving the ninety-day extension, Congress began consid-
ering legislation which would allow the United States an additional
five years in which to bring claims for money damages on behalf of the
Indians. In its report on the bill, which later became Public Law
92-485, the Senate Committee on Interior and Insular Affairs quoted
the following from the Interior Department’s report :

The Bureau of Indian Affairs and the Solicitor’s Office of
the Department have not been able to perform the necessary
work to identify all of these wrongs and then develop factual
information necessary to get litigation filed. 1972 United
States Code Cong. and Adm. News, p. 8593.

An amendment, H.R. 13825, was enacted on October 13, 1972, thereby
extending the statute of limitations five more years, to July 18, 1977.

0. Amendment for Y% year extension—August 15, 1977

On July 11, 1977, President Carter signed House Resolution 539
(Public Law 95-64) extending the statute of limitations an addi-
tional month, until August 18, 1977. L

After providing the 30-day extension, Congress began considering
legislation (S. 1877) which would allow the United States an addi-
tional 10 years in which to bring claims for money damages on behalf
of the Indians. When the bill, S.'1877, was reported by the Select Com-
mitteec on Indian Affairs on May 27, 1977, it was amended to reduce
the extension to 414 years. The companion bill in the House (H.R.
5023) was amended on the floor of the House reducing the extension
to 2 years. The conferees settled for a 214-year extension of the statute
of limitations, setting the new date at April 1, 1980.

II. FUNDING OF STATUTE OF LIMITATIONS PROJECT (2415 PROJECT)

Immediately following enactment of the 214 year extension, the
Burcau of Indian Affairs attempted to secure a supplemental appro-
priation of several million dollars to its fiscal year 78 budget to enable
it to undertake the necessary research to identify and process out-
standing claims. This request for a supplemental appropriation was
not passed on to the Congress. Instead, the Bureau was instructed to
seek funds for fiscal yearqm. BIA reprogramed some monies in order
to begin the necessary studies.

’
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The President’s budget for fiscal year 79 did not include any fund-
ing for the Statute of Limitations Project. Despite the failure of the
exccutive branch to seck funding, the Congress appropriated $4 mil-
lion for fiscal year 79 for the specific purpose of funding this project.
These funds became available in October 1978, just at the time the
Executive branch imposed a 6-month hiring freeze on all agencies.
BIA sought an exemption for this project but this request was denied.
Early in 1979 the BIA began letting contracts to outside agencies to
facilitate the necessary studies. Since the 1980 statutory deadline was
fast approaching, these contracts necessarily were of short term.

For fiscal year 80 the President’s budget included a request for $3.5
million to fund the 2415 project. Congress increased this figure to its
present level of $6 million.

III. BUREAU ACTIVITY

In 1977 when the statute of limitations was last extended, the De-
partment of the Interior had before it over 340 pre-1966 claims. They
noted that hundreds of pre-1966 claims were still being identified and
they estimated that unprocessed cases could well exceed 1,000 nation-
wide. (See letter of Leo Krulitz to the Committee dated May 2, 1977
and July 15, 1977). A partial list of claims was presented to the Com-
mittee by letter of June 8, 1977. These claims range from trespass dam-
ages for unlawful rights of way over individual trust allotments, to
unlawful extraction of minerals and oil and gas from Indian lands, to
improper diversion of water from Indian reservation lands, to claims
for substantial areas of land along the eastern seaboard for violations
of the 1790 Indian Intercourse Act.

In Janunary of 1979, the Bureau had identified approximately 700
cases. Karly in 1979, approximately six months after funds became
available, the Bureau contracted with outside agencies such as Legal
Services Corporation and the All Indian Pueblo Council to conduct
independent research on outstanding claims. This research has led to
a quantum leap in the number of cases the Bureau must process. The
testimony of Assistant Secretary Forrest Gerard indicates that the
Bureau now has in excess of 9,500 claims before it. Mr, Gerard states
that the Bureau has been able to process in excess of 2,700 claims either
by rejection for lack of merit or by successful resolution of the claim
without litigation.

IV. CURRENT STATUS

The number and nature of the potential claims id-ntified in the
Committee hearings varies greatly from one area of the country to
another.

In the North Central States, California, and, to a lesser extent, the
Pacific Northwest, large numbers of “forced fee” cases have been
identified. These involve individually owned trust allotments in which
the Department of the Interior issued fee patents to the land without
the consent or approval of the Indian owner, thus subjecting the prop-
erty to state and local taxation, exposing the property to debt fore-
closures, or freeing it for sale without requirement of Sn~cretarial
consent. Many other claims arise from trespass over Indian owned
property by utility companies or state or local governments. Tn Ari-
zona and California there are claims for improper pumping or diver-
sion of water. In many areas of the country there are significant claims
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for unlawful extraction of mineral resources. In New Mexico the
claims of the Pueblos cannot even be identified until new and extensive
surveys are completed.

In some of these areas there has been movement toward negotiated
resolution of claims. In other subject areas the recent identification of
claims has not allowed adequate opportunity to even formulate con-
cepts for settlement discussions. In Minnesota, a 1977 opinion of the
State Supreme Court indicated that individual Indian’s may have
meritorious claims on large numbers of allotments, title to which may
have been unlawfully acquired. A large number of these claims arise
on the White Earth Reservation. It appears there are possibilities for
negotiated settlement of these claims but there has not been sufficient
time to commence settlement discussions.

V. EFFECT OF EXPIRATION OF STATUTE

The statute of limitations does not bar an Indian tribe, band, or
group, an individual Indian, or the United States acting on their be-
half from bringing a claim for title to lands. It does bar the United
States from bringing an action on behalf of an Indian tribe, band,
or group, or individual Indian for money damages arising from tort
or contract where the cause of action accrued prior to July 18, 1966,

A question has been raised whether the statute would bar an Indian
tribe or individual from bringing a pre-1966 damage claim on their
own behalf,

Interior Department witnesses testified that the issue was arguable
but expressed the view that the statute would probably be held to bar
claims of Indians acting in their own behalf. In an opinion issued No-
vember 20, 1979 the Library of Congress reached a similar conclusion.
This opinion is included as a Committee exhibit in the record of over-
sight hearings held December 17, 1979,

A question has also been raised regarding the potential liability of
the United States to Indian tribes or individuals for failure to actively
pursue claims on their behalf. The question springs from the trust re-
lationship which exists between the United States and the Indian
tribes. The Library of Congress opinion also addressed this issue and
concluded that this issue too, is not free from doubt. There have been
some judicial decisions holding the United States liable for misman-
aggement of trust property. One of these decisions, Mitchell v. United
States, 591 Fed. 1300 (Ct. C1. 1979), is presently under review by the
Supreme Court (47 USLW 3813, cert. granted). The decision in this
case will be relevant to the issues addressed here. It will not be dis-
positive and litigation may be anticipated if the statute of limitations
1s allowed to expire.

VI. NEED FOR EXTENSION OF STATUTE OF LIMITATIONS

As previously noted, the Department of the Interior presently has
before it in excess of 9,500 claims, Witnesses for both the Depart-
ments of Interior and Justice stated that they would not be able to
complete work on the pre-1966 Indian claims thus far identified
within the time allowed by the present statute of limitations. This
testimony was supported by many additional witnesses.
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The Department of the Interior recommended at the Committee
hearing on December 17, 1979, that the limitation on tort claims, (28
U.S.C. 2415(b)) be extended an additional 2 years. They did not scek
any extension of limitations for damage claims arising from contracts
(28 U.S.C. 2415(a)). The Committee believes that such a distinc-
tion would simply inject a spurious legal issue that would unneces-
sarily cloud further proceedings. For that reason the Committee
clected to treat claims arising from contract in the same manner as
claims arising from torts. »

Failure to extend the time limits now provided will, unnecessarily,
bar many meritorious claims of Indian tribes and individuals; it will
cause the filing of a multitude of lawsuits which might be rejected
if adequate time is allowed for administrative review on the merits; .
and it will deprive the United States of adequate opportunity to ne-
gotiate settlements outside of court. The mass filing of these cases
will also cause unnccessary financial burdens on private individuals
and local governments which may be named as defendants, and will
additionally tax the resources of the Departments of the Interior and
Justice, U.S. attorneys’ offices, and courts. ‘

In addition to providing additional time for the processing of those
claims thus far identified, fairness to the Indian people dictates that
additional time be provided for the orderly investigation, identifica-
tion and processing of remaining claims. Eight years have elapsed
since the first extension of time was granted, yet the Department has
not allowed sufficient personnel for investigation of these claims. From
1972 to 1977 the record of the Department of the Interior in investi-
eating these claims is spotty at best. Only two offices reported any
significant claim identification prior to the 1977 extension: the Field
Solicitor’s Office in Phoenix, Arizona on water claims in that arca and
the Regional Solicitor’s Office in Twin Cities, Minnesota on Jand
claims within the state. Since 1977, the cfforts of the Interior Depart-
ment are characterized by fits of “stop-start” resulting from delay
in appropriations; employment freezes; and then fast closing dead-
lines,

A time limit on investigation must be drawn, but fundamental fair-
ness dictates that additional time for investigation be allowed. The
monies which have been appropriated for fiscal year 1979 and fiscal
vear 1980 to conduct these studies have provided necessary resources
to conduct these studies. Yet the process for fiscal year 1980 has been
interrupted by the impending statutory deadline. Tf the extension to
December 31, 1984, is granted, Congress should provide funding for
at least fiscal year 1981 to complete the investigative field studies.
After fiscal year 1981 additional funding for claim identification
should be provided only on a selected “as needed” basis. For example,

-the claims of the Pueblos of New Mexico cannot be identified until
substantial surveys have been conducted. This is a time consuming
process which in itself may require separate funding.

The additional time provided by S. 2222 should enable the Depart-
ments of Justice and Interior sufficient fime to determine those claims
which have merit, and initiate settlement negotiations or litigation.
Tt will also provide the Congress an opportunity to consider legisla-
tive solutions which are fair and just to all parties concerned.
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On December 17, 1979, the Senate Select Committee on Indian
Affairs held oversight hearings on the progress of the Department of
Interior and the Department of Justice in identifying and processing
claims of Indians and Indian tribes which might be affected by the
Federal statute of limitations (28 U.S.C. 2415). The testimony re-
ceived at that hearing demonstrates & strong and immediate need for
an amendment of this statute to extend the time limits. =

S. 2222 was introduced by Senator Melcher on January 25, 1980,
and is cosponsored by Senators Levin, Inouye, McGovern, Cranston
and DeConcini. There is no companion measure pending in the House.

CoMmmirrer RecomMmunvaTioN AND TaBurATIiON oF VoTEs

The Select Committee on Indian Affairs, in open business session
on February 7, 1980, with a quorum present, recommends by a vote of
three in favor and one opposed, that the Senate pass S. 2222 with an
amendment,

Yeas : Nays
Mr. Melcher . Mr. Cohen*
Mr. Inouye
Mr. DeConcini
*By proxy.

CoMMITTEE AMENDMENTS

The Select Committee on Indian Affairs adopted an amendment to
chango the date of December 30, 1984 as it appears on page 1, lines 5
and 6, to December 31, 1984, The purpose of this amendment is to make
the expiration date in section 1(a) of S. 2222 conform to the expira-
tion date in section 1(b).

SECTION-BY-SECTION ANALYSIS

Section 1(a) will extend to December 81, 1984, the period of time in
which the United States may bring an action for damages arising from
a contract on behalf of an Indian tribe, band, or group, or on behalf of
an individual Indian where the claim accrued prior to July 18, 1966.

Section 1(b) will extend to December 31, 1984, the period of time in
which the United States may bring an action for damages arising from
a tort on behalf of an Indian tribe, band, or group, or on behalf of an
individual Indian where the claim accrued prior to July 18, 1966.

Cost anp Bupeerary CoNSIDERATION

The cost estimate for S. 2222 as provided by the Congressional
Budget Office is outlined below :
U.S. Concress,
Co~aresstonar, Bunaer OFFICE,
Washington, D.C., February 7, 1980.
Hon. Joni~ MerLcrrer,
Chairman, Select Conunittee on Indian Afairs,
1].8. Senate, Washington, D.C.
DEear Mr. CrairMaN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed

’
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S. 2929, a bill to extend the time for commencing actions on behalf of
an Indian tribe, band, or group, or on behalf of an individual Indian
whose land is held in trust or restricted status, as ordered reported by
the Senate Select Committee on Indian Affairs, February 7, 1980.
The bill would extend the deadline for commencing certain legal
actions on behalf of Indians from April 1, 1980 to December 31, 1984.
Based on this review, it appears that no additional cost to the govern-
ment would be incurred as # direct vesalt of the enactment of this bill.
Sincerely; :
Avrice M. Rwvuin, Director.

ReguraTory IMPACT STATEMENT

Paragraph 5(c) of rule XXIX of the Standing Rules of the Senate
requires each report accompanying a bill to evgluate the regulatory
and paperwork impact that would be incurred in carrying out the bill.
The Committee believes that the bill S. 2222 will have no regulatory or
paperwork impact.

Exrcurivei COMMUNICATIONS

The pertinent communications received by the Committee from the
Departments of the Interior and Justice setting forth executive agency
recommendations relating to S. 2222 are encompassed in the testimony
of the Departmental witnesses in the December 17, 1979, oversight
hearings. The prepared statements are set forth below:

STATEMENT OF FORREST (GERARD, ASSISTANT SECRETARY FOR INDIAN
AFrairs, DEPARTMENT OF THE INTERIOR

Mr. Chairman and members of the committee, it is a pleasure to
appear before you to discuss matters relating to the statute of limita-
tions claims program. I would like, in my testimony today, to describe
the scope of the task, our efforts to carry out the task, and some of the
problems we have encountered since the extension was granted in 1977.

I will not burden you with a detailed background of the program.
That history has been stated in the various reports relating to previous
extensions. It will be helpful, however, to mention some points that
may place in proper perspective the situation that we face today.

The program began developing after July 18, 1966, the date the
statute of limitations first went into effect. The statute limited to 6
years the time in which the United States, in carrying out its trust
responsibility to Indians, could sue third parties for damages to the
property of Indians arising out of tort or contract. In 1972 the 6-
year limitation was extended 5 more years, or until July 18, 1977, as
to claims which accrued before July 18, 1966, the date of the first
act.

In 1977, in testimony before this Committee on the then pending
extension bill, we stated that we had identified several hundred pre-
1966 claims, and that we anticipated well over a thousand nationwide.
We were then given a 2-year-and-8-month extension, until April 1,
1980.

For fiscal year 1978, we went as far as we could with existing re-
sources. The Department formulated a comprehensive plan of action
during fiscal year 1978 and aggressively sought funds to implement
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such a plan, Immediately after the extension was granted, work began
on the formulation'of a claims processing plan anc% on the preparation
of a budget request. By February 1978 the plan was initiated with
existing resources at the field level with an intensive training phase.
The plan included claims processing procedures, time limits, direc-
tions on communication channels, recommended forms, suggested pub-
licity, and improved liasion with the Justice Department. Our plan
was put’ into practice during fiscal year 1978, and while we did
process some of our backlog it was clear we needed funding if we were
to meet the needs of the claims problem.

Specific funding to implement our statute of limitations claims pro-
gram was first provided for fiscal year 1979, Just as we were launching
our program at the beginning of fiscal year 1979, we were slowed
for 6 months by a hiring freeze. When the thaw came in March it left
us with about a year to process a then existing inventory of about
a thousand claims. In addition our plans called for an all-out search
for unidentified claims and the referral of all worthwhile claims to
the Department of Justice no later than November 30, 1979. The
reason for the November date was that the Department of Justice
needed at least 4 months to prepare and filed the claims in court.

The all-out search mentioned above was conducted in the summer of
1979. By the end of the summer we had uncovered a large number of
potential claims, over 4,500. The potential claims continued to arrive,
and by December 1, 1979, our count of identified potential claims
reached a grand total of 9,768. We have illustrated this growth on
the attached chart. Qur search experience also leads us to believe that
another 5,000 or more identifiable claims in the field may not yet
be inventoried. :

The number of these potential claims resulted in an extension of
our Justice Department referral date to December 28, 1979, a move
which may cause serious inconvenience to the Justice Department.

We managed to resolve over 2,700 of the grand total mentioned
above either by rejection or by successful resolution of the claim to the
benefit of the Indian claimants. To date we have referred about 100
litigation reports to the Department of Justice covering about 2,000
claims. Our Solicitor’s office currently has about 2,700 claims on hand
to complete and the BIA about 2,200 such claims. A currently un-
determined number of worthwhile claims among our backlog of 4,900
claims have little chance of making it to court by April 1, 1980. In-
cluded in this number are most of the largest and most difficult claims
we have, as well as some that may be invalid or of a minor nature.

Our claims program has affected a significant number of our citizens
in this country. In many instances hardships may result as a result of
our suits. In many of these same instances we are dealing with regain-
ing title to property under circumstances in which defendants through
no fault of their own are holding by void title. The title issues in
these claims are not subject to the statute of limitations as are the tort
issues.

Many prospective defendants are Indians. Other prospective de-
fendants are immune from suit, such as Indian tribes and the Federal
Government. In some instances defendants are corporate entities. In
any case, under the time constraints we face, we are unable to give
the vulnerable defendants time to work out amicable settlements.

s, —
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Adding to this is the fractionated heirship problem, the existence
of which has greatly hampered the claims program and is in our view
one of the principal causes of the tort claims problem. A great ma-
jority of the thousands of Indian claimants are heirs of deceased allot-
tees or trust patentees. We are unable to locate many of them. The
United States, of course, has a responsibility to them just as it does
to recognized tribes, bands, or groups. .-~

The so-called eastern land claims, like many of the smaller land
title cases, have tort damage aspects subject to the statute of limita-
tions. These claims are also included in our claims program, This com-
mittee is well aware of the magnitude of the eastern land claims and
the effect such claims are having in the jurisdictions where they may
be litigated. We have been attempting to achicve negotiated settle-
ments In a number of these claims, but it is likely that we will not make
the April 1 deadline on some of them. Thus, we are confronted with a
physical impossibility in completing the tort claims portion of the
claims program before April 1, 1980. For this reason we currently
believe a short extension of the statute of limitations on tort claims
under 25 U.S.C. 2415(b) may be necessary. We have not yet decided
on a specific proposal, but we anticipate doing so. We look forward
to working with the committee and its staff.

There is at least one area of good news in this affair. We are con-
vinced that we have processed all or nearly all of the contract damage
claims, and for that reason we recommend that the time limitation in
28 U.S.C. 2415(a) not be extended.

This completes my statement and I will be pleased to respond to
questions.
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StaTEMENT oF MYLEs E. Frint, Crirr, INDiAN RESOURCES SECTION,
Laxp anp Narurarn Resources Division

Mr. Chairman and members of the subcommittee, I have been asked
to appear this morning to discuss with you the status of processing of
statute of limitation matters. On July 18, 1966, Congress enacted a
general statute of limitation governing claims by the United States.
This statute was codified as 28 U.S.C. 2415 and 2416. Under that stat-
ute, Congress specified & number of time limitations on which various
causes of action could be initiated by the federal government. The stat-
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ute, In that portion pertinent to our discussion today, provided that
all actions on behalf of Indian tribes, groups or bands, must be com-
menced within six years of the time the action accrued. Those actions
which accrued prior to the passage of the act were deemed to have
accrued on the date the act was passed——that is July 18, 1966.

Thereafter the statute with respect to Indian claims has been ex-
tended twice. In 1972 Congress extended the statutory period from six
to eleven years—from July 18, 1979 to July 18, 1977.- When the limi-
tation period covered by that statute came to an end in July of 1977,
Congress again extended the statute. At that time Congress, by Public
12)”8‘(\) 95-103, extended the limitation for pre-1966 claims until April 1,

_The 1977 legislation was supported by the administration. At that
time the Department of the Interior asserted that a substantial number
of valid claims existed which would be barred unless the statute were
not extended. It argued that as there had been a sufficient effort to
develop these claims, it would be improper for the United States not
to extend the statute. . ‘

The Department of Justice supported the extension as well. Qur pri-
mary reason for supporting the legislation was to permit efforts to
commence to settle a number of eastern land claims which the Depart-
ment of the Interior was then considering for referral to the Depart-
ment of Justice. It was the view of the Department of Justice at that
time that these were matters which could best be settled through legis-
lation rather than litigation. That still is our view.

Shortly before the passage of the 1977 extension, the Department of
the Interior transmitted a number of requests that the Department of
Justice initiate litigation with respect to a number of eastern land
claims. It requested that litigation be initiated only in the event the
statute of limitation for damage claims were not extended. In addition
Interior requested that no litigation be initiated while negotiations for
settlement were being considered or underway. In 1978 Attorney Gen-
eral Bell wrote Secretary Andrus advising that: “After careful
thought, I have decided that I will not bring suit against the land-
owrers.in the New York, South Carolina, or Louisiana claim areas.”
Shortly thereafter, at the Attorney General’s direction, we apprised
the Court in the Maine litigation that he had determined not to sue the
landowners in that state. The Attorney General specifically stated
he was commenting only with respect to the landowners and that liti-
gation against the State was a different matter. A copy of the Attor-
ney General’s letter is attached. We believe that you should be aware
of this decision while considering activities with respect to the statute.

Since passage of the last extension in 1977 we have worked con-
tinuously to keep apprised of the Department of the Interior’s efforts
to identify and develop litigation requests for transmittal and also
to assist them in its efforts. In February of 1978 the Department of the
Interior had a 2-day seminar for field personnel from both the BIA
and the office of the Solicitor to review Interior procedures to locate
and develop information concerning any valid claim which would be
affected by the statute. I attended that session to learn of their pro-
gram and also to advise those officials of the procedures to be followed
by the Justice Department with respect to the statute of limitations
claims. '
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Since that time there have been numerous exchanges of correspond-
ence, discussions and meetings between the staffs of the Lands Divi-
sion and the Office of the Solicitor to review the status of Interior’s
program. In each instance we have encouraged Interior to refer all
matters to Justice as soon as they were properly preparcd.

Only a few cases were referred prior to 1979. These cases have
been acted on, returned because the reports are inadequate or are
being held in abeyance pending Interior obtaining more information.
Between January 1 and December 10, 1979, the Interior Department
has referred 60 requests for litigation to this Department which it has
identified as being affected by the statute of limitations. Of that num-
ber 44 have been received in the last three months. We are reviewing
these requests as quickly as possible to determine what actions should
be taken on them. In some instances we are declining the requests to
initiate litigation because they lack legal merit. In others we will
prepare and file complaints in the near future.

At this time the majority of the requests relate to claimg in Min-
nesota and New Mexico. We are advised that other claims are being
developed in other states as well.

The Deparment of Justice defers to the Department of Interior
as to whether or not an extension of this statute of limitations is
necessary.

U.S. DEPARTMENT OF JUSTICE,
Washington, D.C., June 30, 1978.
Hon. Cecin D. Anprus,
Secretary of the Interior,
Department of the Interior, Washington, D.C. '

Duar Mr. Secrerary: From time to time yonr Solicitor, Mr. Leo
IKrulitz, has forwarded litigation reports on various ancient Kastern
Indian claims to my Assistant Attorney General for Land and Natural
Resources, Mr. James Moorman. I refer specifically to three claims in
New York (Cayuga, Oneida and St. Regis-Mohawk), one in South
Carolina (Catawba), and one in Louisiana (Chittimacha). These re-
ports have not been accompanied by requests to sue immediately, but
rather with requests that they be held for later suit pending prelimi-
nary settlement negotiations, I believe it is incumbent upon me to in-
form you of my views on whether suit should ever be filed so that you
can better carry out your duties with regard thereto.

At our luncheon meeting on November 29, 1977, you and I generally
approved of a settlement approach whereby the Administration would
‘make an omnibus proposal to Congress to settle these claims, My only
reservation then and now was that I would not support a settlement
bill which forced anyone (other than a state) to give up land.

It appears to me that the settlement process is going slower than we
anticipated and that it may not be able to get all the interested parties
to agree. At our meeting on November 29 you will recall that Leo
Krulitz suggested he would have a bill in April or May of this year.
I am under the impression that should settlement discussions fail you
may expeet that the Department of Justice would actually sue land-
owners 1n the claim areas. In addition, the Administration’s proposed
Maine Claim bill will raise a question in the public’s mind as to
whether or not we intend to treat the small landowners the same in
New York, South Carolina and Louisiana. As you know, the Admin-

.
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istration proposes to submit a bill to Congress on the Maine claims
which would extinfuish Indian title to all land holdings up to 50,000
acres per owner and provide $25,000,000 in payment to the tribes.

After careful thought, I have decided that I will not bring suit
against the landowners in the New York, South Carolina, or Louisi-
ana claim areas. T have a number of questions about the legal and
factual issues in these suits and question whether they can be won.
Furthermore, the fact that the landowners are completely innocent
of any wrongdoing weighs heavily against suing them. Finally, the
Administration’s policy decision to relieve small landowners in Maine
from suit through a legislative settlement recommends the same relief
to others similarly situated. .

This is not to say that the tribes involved do not have some equitable
complaint, using that term in the broadest sense. Other tribes have
been compensated over the years for the ancient takings which oc-
curred as a result of the western movement and settlement of the
nation. However, it is- completely within the power of Congress to
remedy the tribal claims by the process of ratifyina the ancient tribal
agreements with the states. Such ratification could be accompanied
by payments to the tribes in appropriate amounts. In the alternative,
the tribes could be given a cause of action against the United States in
the Court of Claims.

My decision applies only to private landowners. I am undecided as
vet with regard to suits against the states of New York, South Caro-
lina or Louisiana. There are several considerations. For example, on
the one hand it is true that those states bear some responsibility for the
title problems. On the other hand, suits against the states are in effect
sui’rls against public lands which involve such things as highways and
parks, :

As a matter of principle, T believe the landowners should know of
my decision not to sue them as soon as possible. The decision could be
announced at a time upon which you and T agree. My inclination is
to announce it at the same time that the Administration sends up the
Maino bill. T would also recommend that the Administration commit
to introduce a bill to solve the private landowners’ title problems in the
claim areas in New York, South Carolina and Louisiana. ‘

Sincerely yours, ’
Grrrrin B. BrLy,
Attorney General.

Cuanaes v Existine Law

In compliance with subsection 4 of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill S. 2292,
as ordered reported, are shown as follows:

§ 2415. Time for commencing actions brought by the United
States

(a) Subjeet to the provisions of section 2416 of this title, and except
as otherwise provided by Congress, every action for money damages
brought by the United States or an officer or agency thercof which
is founded upon any contract express or implied in law or fact, shall
be barred unless the complaint is filed within six years after the right
of action accrues or within one year after final decisions have been
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rendered in applicable administrative proceedings required by con-
tract or by law, whichever is later: Provided, That in the event of
later partial payment or written acknowledgment of debt, the right
of action shall be deemed to accrue again at the time of each such
payment or acknowledgment: Provided further, That an action for
money damages brought by the United States for or on behalf of a
recognized tribe, band, or group of American Indians shall not be
barred unless the complaint is filed more than six years and ninety
days after the right of action accrued: Provided further, That an
action for money damages which accrued on the date of enactment
of this Act in accordance with subsection (g) brought by the United
States for or on behalf of a recognized tribe, band, or group of Ameri-
can Indians, or on behalf of an individual Indian whose land is held
in trust or restricted status. shall not be barred unless the complaint
is fi'ed [after April 1, 19807 after December 31, 1984, or more than
two years after a final decision has been rendered in applicable ad-
ministrative proceedings required by contract or by law, whichever
is later. ‘

(b) Subject to the provisions of section 2416 of this title, and except
as otherwise provided by Congress, every action for money damages
brought by the United States or an officer or agency thereof which
is founded upon a tort shall be barred unless the complaint is filed
within three years after the right of action first acerues: Provided,
That an action to recover damages resulting from a trespass on lands
of the United States; an action to recover damages resulting from
fire to such lands; an action to recover for diversion of money paid
under a grant program; and an action for conversions of property
of the United States may be brought within six years after the right
of action accrues, except that such actions for or on behalf of a recog-
nized tribe, band, or group of American Indians, including actions re-
lating to allotted trust or restricted Indian lands, may be brought
within six years and ninety days after the right of action accrues,
except that such actions for or on behalf of a recognized tribe. band,
or group of American Indians, including actions relating to allotted
trast or restricted Tndian lands, or on behalf of an individual Tndian
whose land is held in trust or restricted status which accrued on the
date of enactment of this Act in accordance with subsection (g) may
})g{g’té)rought [on or before April 1, 1980.F on or before December 31,

(¢) Nothing herein shall be deemed to limit the time for bringing
an action to establish the title to, or right of possession of, real or
personal property.

* * * * * * *

O
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U.S.C. 415) as amended, to authorize a 99-year lease for the Moses
allotment No. 10, Chelan County, Wash., having considered the same,

reports favorably thereon without amendment and recommends that
the bill do pass. :

Purrose oF THE MEASURE

The bill S. 1682 would amend the act of August 9, 1955 (25 U.S.C.
415) to authorize a 99-year lease of restricted land, known as Moses
allotment No. 10, owned by four Indians in Chelan County, Wash,

INDIAN TRIBE—LAND HELD IN TRUST—
RESTRICTED STATUS

P.L. 96-217, see page 94 Stat. 126

Senate Report (Indian Affairs Committee) No. 96-569,
Feb. 7, 1980 [To accompany S, 2222]

House Report (Judiciary Committee) No. 96-807, Mar. 6, 1980
‘ [To accompany S. 2222]
House Conference Report No. 96-843, Mar. 24, 1980
[To accompany S. 2222]

Cong. Record Yol. 126 (1980)

DATES OF CONSIDERATION AND PASSAGE
Senate February 20, March 24, 1980
House March 18, 24, 1980

The House Report (this page) and the House Conference
Report (page 215) are set out. .

HOUSE REPORT NO. 96-807
[page 1]

The Committee on the Judiciary, to whom was referred the bill (S.
2922) to extend the time for commencing actions on behalf of an
Indian tribe, band, or group, or on behalf of an individual Indian
whose land is held in trust or restricted status, having considered the
same, report favorably thereon with an amendment and recommend
that the bill as amended do pass.
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INDIAN TRIBE
P.L. 96-217

‘ ‘ Pureose

_ The purpose of the Igoposed legislation, as amended, is to amend sec-
tion 2415 of title 28, United States Code, to extend to April 1, 1982,
the time for the United States to file tort or contract actions on be-
half of Indians which accrued prior to July 18, 1966.

[page 2]
BACKGROUND

The claims concerning Indians and Indian tribes which are affected
by Section 2415 of Title 28, United States Code, are brought by the

United States gs a trustee on behalf of the Indians. The Indians them-
selves do not
mdividual Indians and Indian tribes is one that has evolved since the
_beomnmo of our Country. 1s trusteeship has emerg rom the ear
reaties belwaen Indian triges an.a- ;ile E;m% gtabes; throu E ie S-
1MCmmu
"TTiE true origin oI This TeIAtIoNEhip Ties in the course of dealings be-

tween the discovering European nations and the Indians who occupied

the continent. Throughout the course of history, Indian tribes con-
cluded treaties of alliance or—after military conquest—peace and rec-
onciliation with the United States. In virtually all of these treaties,
the United States promised to extend its protection to the tribes. Con-
sequently, the trust responsibility by this government to the Indians
has its roots for the most part in these early contracts and agreements
with the tribes. The tribes ceded vast acreages of land and concluded
conflicts on the basis of the agreement of the United States to protect
them from persons who might try to take advantage of their weak
position. ;

From the beginning, the Congress was a full partner in the estab-
lishment of the federal trust responsibility to Indians. Article III of
the Northwest Ordinance of 1787, which was ratified by the first Con-

ress assembled under the new Constitution in 1789, affirmed this
policy. Further, in 1789, Congress enacted the Non-Intercourse Act
(now codified as 25 U.S.C. § 177) which itself established a fiduciary
obligation on the part of the United States to protect Indian property
rights.

gI‘he concept of the federal trust responsibility has also evolved ju-
dicially. It first appeared in Chief Justice Marshall’s decision in
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831): Cherokee
Nation was an original action filed by the tribe in the Supreme Court
seeking to enjoin enforcement of state laws on lands guaranteed to the
tribe treaties. The Court decided that it lacked original jurisdiction be-
cause the tribe, though a “distinet political community” and thus a

. “state,” was neither a State of the United States nor a foreign state

‘and was thus not entitled to bring the suit initially in the Court. Chief
Justice Marshall concluded that Indian tribes “may, more correctly.
perhaps, be denominated domestic dependent nations . . . 1n a state
of pupilage” and that “their relation to the United States resembles
that of a ward to his guardian.” (Emphasis added.) ) _

Later in the nineteenth century, the Court used the guardianship

C A
- ol symene comapets angd digtinet fram
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the commerce clause. United States v. Kagama, 118 U.S. 375 (1886)
concerned the constitutionality of the Major Crimes Act. Although it
concluded that this statute was outside the commerce power, the Court
sustained the validity of the act by reference to the Government’s fi®
duciary responsibility. The Court stated that “[t]hese Indian tribes
are the wards of the nation. They are communities dependent on the
United States . . . From their very weakness and helplessness .
there arises the duty of protection, and with it the power.”

1. 8 L.Ed. 25.
2. 6 S.Ct. 1108, 30 L.Ed. 228.
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A number of later cases make express reference to such a power based
on the federal guardianship, e.g., ZaMotte v. United States, 254 U.S.
570, 575 (1921)3 (power of Congress to modify statutory restrictions
on Indian land is “an incident of guardianship”) ; Cherokee Nation v.
Hitcheock, 187 U.S. 294, 308 (1902)*(“The power existing in Congress
to administer upon and guard the tribal property”), and the Supreme
Court has continued to sustain the constitutionality of Indian statutes
as derived from an implicit power to implement the “unique obliga-
tion” and “special relationsgip” of the United States with_ tribal
Indians. (See Morton v. Mancari, 417 U.S. 345, 552, 555 (1974))?

In conclusion, the concept of Federal trust responsibility has evolved
from treaties agreed to by the early American settlers and the
Indians; through legislative acts by Congress; and through judicial
interpretation,

StATEMENT

On July 18, 1966, section 2415 of title 28 was enacted into law and
it for the first time 1mposed a statute of limitations on tort or contract
suits by the United States. The statute imposes a six-year time period
in which the government can bring actions based upon contracts with
the TTnited States and a three-vear limitation for most claims filed by
the United States. Certain specified tort actions are subject to a six-
year limitation. ‘

Before 1966. there were no time limitations imposed on contract or
tort claims to be brought by the TTnited States, although there was a
time limitation imposed on private individuals. The Act was intended
to both remedy this inequity and prevent the presentation of stale
claims by the Government. It is important to note that the statute
only imposes a limitation on claims seeking monetary damages. It does
not bar actions involving titles to land, but any claims for monetary
relief arising from these actions must be filed before the deadline.

As the time limit approached (i.e. July 18, 1972), the Depaftment
of the Interior and the Indians became concerned that the statutory
limitations might bar them from recovering damages. Therefore, in
response to this concern, the Congress in 1972 extended the statute of

- limitations five years to July 18, 1979 for claims brought by the United

States on behalf of Indians which accrued prior to July 18, 1966.
In 1977, again based on a recommendation of the Department of the
Interior, the Congress agreed to an additional extension of this statute
of limitations two and one-half vears to April 1, 1980 for such claims.

On February 7, 1980, the Senate Select. Committee on Indian Af-
fairs reported S. 2222 which wonld extend chis limitation further to
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December 31, 1984, On February 20, 1980, this bill was considered by
the Senate. At that time. it adopted an amendment to the bill offered
by Senator Bellmon which would allow this extension to December
31, 1984 only for those Indian claims which have been identified as
such on or before December 31, 1981 by the Secretary of the Interior.
Thus, under this approach, the additional three year extension beyond
December 81, 1981 would only be for the processing of claims which
had already been identified. The Senate then adopted S. 2222, as
amended. PRI

On February 27, 1980, the Subcommittee on Administrative Law
and Governmental Relations held hearings on 8. 2222. At that time,

41 §.Ct. 304, 65 L.Ed. 410,
4. 23 S.Ct. 115, 47 L.Ed. 183,
94 S.Ct. 2474, 41 L.Ed.2d 290.
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representatives of the Interior Department testified that the relevant
Indian claims still pending could be processed within the next two
years and that a four and thrée-qUartel yeuTs extension of the statute
as proposed in S. 2222 was too long. Therefore, it was recommended
by that Department that the statute of limitations be extended two
years to April 1, 1982, _ .

The Interior Department further testified that it has processed most
of the claims identified thus far, but it will not.be able to handle all the
claims by April 1, 1980. This Department revealed that it has referred
over 3,500 claims, in about 180 litigation reports, to the Department of
Justice for suit; rejected over 4,100 claims; resolved 474 claims by
collection, compromise, or administrative or court action; and it has
done some work on remaining claims (approximately 1,900).

The Interior Department also testified that the amendment offered
by Senator Bellmon on the floor of the Senate was unwise as it would
create practical problems in the resolution of the disputes, and it would
give rise to additional litigation. In a letter appended at the end of
this report, the Department of Justice concurred in this analysis, and
it also recommended that the so-called “Bellmon amendment” be
stricken from the bill.

The Subcommittee on Administrative Law and Governmental Re-
lations also heard testimony from witnesses who are members of vari-
ous organizations concerned with Indian rights. These included repre-
sentatives from the Native American Rights Fund, the National Con-
gress of American Indians, and the National Tribal Chairman’s Asso-
ciation. These witnesses expressed a concern over how these claims
had been handled by the Department of Interior. They felt that In-

. dians and Indian tribes who have legitimate claims will be punished
for the inefficiencies of the Department of Interior since these claims
are brought by the United States as trustee for the Indians. Thus, they
stated their view that it is the fault of the United States that all of the
claims have not been processed to date, and not the fault of the Indian
tribes. Finally, it was pointed out that if the statute is not extended,
those Indians whose claims would be barred by the statute may have a
cause of action against the United States for a breach of its fiduciary
duty as trustee for the Indians.

The Subcommittee also heard from a representative of a landown-
ers association whose members are currently affected by an Indian
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claim. He discussed the problems of landowners who are affected by
such claims, including the difficulty in transferring title.. . :

The Committee, after a consideration of the issues raised during the
above described hearing, decided to follow the recommendations of -
the Department of the Interior. The Committee determined that as a
matter of equity and in the interest of all concerned, the statute of lim-
itations for these Indian claims should be extended. Thus, it adopted
amendments extending the statute of limitations two years to April 1,
1982, and striking the requirements that such claims be identified and
published in the Federal Register by December 31, 1981. The Commit-
tee determined that the extension of four and three-quarter years as
recommended by the Senate was too long and a shorter extension would
encourage the Department of the Interior and the Department of Jus-
tice to process these claims expeditiously. A longer extension might in-
vite more delay in this process. The Committee also felt that the Sub-
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committee on Administrative Law and Governmental Relations should
exercise its oversight responsibilities to insure that all claims are proc-
essed by April 1, 1982, 4

The Committee further adopted an amendment adding a new section
2 to the bill. This amendment requires the Attorney General of the
United States, after consultation with the Secretary of the Interior, to
submit to the Congress legislative alternatives to resolve those Indian

~ claims subject to the statute of limitations that the Attorney General

believes are not appropriate te resolve through litigation. This report
is due no later than December 31, 1980 so as to afford Congress suffi-
cient time before the expiration date of section 2415, as amended, to
consider these alternatives. Clearly, this>report can only contain pro-
posals regarding claims that are known to and evaluated by the Attor-
ney General as of the date of the report.

From the congressional testimony of the witnesses representing the
Department of Justice and the Department of the Interior, it appears
that some of the Indian claims and potential Indian claims may be
ones that are not appropriate to resolve through litigation. The pur-
pose of the Attorney General’s report is to identify alernative legis-
lative proposals that Congress may want to consider to resolve these
claims in a manner that is fair to all the parties concerned. It is also
hoped that such a report will aid the Committee in discharging its
oversight responsibility regarding this subject matter,

CoxcLusioN

The Committee finds that an extension of the statute of limitations
as contained in Secgtion 2415 of Title 28, United States Code with. re-
spect to Indian claims is justified. Further, the Committee feels that
a two year extension to April 1, 1982 is an appropriate time period to
allow for the processing of all claims in an expeditious and equitable
manner.
et Coxymrrree Vote

(Rule XTI, cl. 2(1) (2) (B))

On March 5, 1980, the full Committee on the Judiciary approved
the bill S. 2222, as amended. by a voice vote.
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CosT
(Rule XIIT 7(a) (1))

The enactment of this bill will not require any new or additional
authorization or appropriation of funds. ‘

OVERSIGHT STATEMENT |

(Rule XI 2(1)(8) (A”S)

The Subcommittee on Administrative Law and Governmental Re-
lations of this Committee exercises the Committee’s oversight respon-
sibility with respect to legislation involving claims matters and related
administrative and judicial procedures in accordance with Rule VI
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(b) of the Rules of the Committee on the Judiciary, The favorable
consideration of this bill was recommended by that Subcommittee and
the Committee has determined that legislation should be enacted as
set forth in this bill, as amended. Further, the Subcommittee on Ad-
ministrative Law and Governmental Relations intends to hold over-
sight hearings regularly throughout the duration of the statutory
period to insure that the claims are expeditiously and equitably proc-
essed by the relevant government agencies.

BubpGeET STATEMENT
%
(Rule XT,cl. 2(1) (3) (B))

As has been indicated in the Committee statement as to cost made
pursuant to Rule XIII 7(a) (1), the bill will not require any new
or additional authorization or appropriation of funds. The hill does
not invelve new budget authority nor does it require new or increased
tax expenditures as contemplated by Clause 2(1) (3) (B) of Rule XI.

EstimaTe oF THE CoNGrESSIONAL BtDeoeT OFFICE
(Rule XTI 2(1)(3)(C))

The estimate received from the Director of the Congressional Budget

Office is as follows:
U.S. Coxgress,
Coxcressional Bupcer OFFICE,
Washington, D.C., March 6,1980.
Hon. Perer W. Ropixo, Jr.,
Chasrman, Committee on the Judiciary, U.S. House of Representa-
tives, Rayburn House Office Building, Washington, D.C.

Dear Mr. CrarMaN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
S. 2292, a bill to extend the time for commencing actions on behalf of
an Indian tribe, band, or group, or on behalf of an individual Indian
whose land is held in trust or restricted status. as ordered reported by
the House Committee on the Judiciary, Marcek 5.1980.
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The bill would extend the deadline for commencing certain legal
actions on behalf of Indians from April 1, 1980 to April 1, 1982. Based
on this review, it appears that no additional cost to the Government
would be incurred as a direct result of the enactment of this bill.

Sincerely, '
Arice M. Rrvrin, Director.

OversigET FINDINGS AND RECOMMENDATIONS OF THE COMMITTEE ON
GOVERNMENT OFPERATIONS

(RuleXT 2(1) (3) (D))

No findings or recommendations of the Committee on Government
Operations were received as referred to in subdivision (D) of clause
2(1) (3) of House Rule XI.
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IxrraATIONARY IMPACT
(Rule XI2(1) (4))

In compliance with clause 2(1) (4) of House Rule X1 it is stated that
this legislation will have no inflationary impact on prices and costs in
the operation of the national economy.

* * * * * ) * * * *
[page 8] |
* * * *® * * * * *

U.S. DEPARTMENT OF THE INTERIOR, .
OFFICE OF THE SECRETARY,
Washington, D.C., February 27,1950.
Hon. Georor E. DANTELSON, .
Chairman, Subcommittee on Administrative Law and Governmental
Relations, Committee on the Judiciary, U.S. House of Representa-
tives, Washington. D.C.

Dear Mr. CrATRMAN : This responds to your request for our views

~on S. 2222 in the House, an act to extend the time for commencing

actions on behalf of an Indian tribe, band, or group, or on behalf of
an individual Indian whose land is held in trust or restricted status.

We suggest herein an amendment to S. 2222 in the nature of a sub-
stitute and recommend that S. 2222 as so amended be enacted.

S. 2222 would amend the statute of limitations provisions in section
2415 of title 28, United States Code, to extend until Decembers31,.1984,
the time within which the United States may bring damage actions
on behalf of Indians whose lands are held in trust or restricted status.
The extension would apply only with respect to claims identified by
the Secretary of the Interior. on or before December 31, 1981, as poten-
tial Indian claims and published in the Federal Register.

Under existing law, the United States has until April 1, 1980, to
bring damage actions on such claims which arose before July 18, 1966,
the gate the statute was originally enacted. The April 1980 date was
set by Congress in the Act of August 15,1977 (91 Stat. 842). Although
we have made intense efforts to identify a:1d file all such claims by the .
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April 1980 deadline, unforeseen circumstances have arisen which will
prevent us from completing our task by that date. ) )

‘We experienced an enormous increase in the number of identified
potential claims over the last six months of calendar year 1979, from
about 1,200 claims in June to about 9.800 by year’s end. We also devel-
oped information indicating that at least another 5,000 as yet un-
identified potential claims still exist.

The Bureau of Indian Affairs (BIA), the primary agency respon-
sible for the claims program, has with the assistance of our Solicitor
nevertheless made great progress in disposing of the enormous back-
log of identified claims. We had, by December 28, 1979, referred over
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3,500 claims, in about 180 litigation reports, to the Department of
Justice for suit; rejected as worthless over 4,100 claims; resolved 575
claims by collection, compromise, or administrative or court action;
and advanced the remaining balance of claims, about 1,900, as far in
the claims process as our resources could carry them.

? Thus, while we recommend that the statute of limitations with re-
spect to these claims be extended, we believe that we can complete our
responsibilities within a shorter period than that provided for in
S. 2222, We therefore recommend that the statute of limitations be
extended for a period of two years, until April 1,1982.

We believe that we can 1dentify all of the remaining claims in-
volved, which we estimate at approximately 5,000, by April 1, 1981.
We would then expect to refer most of these claims to the Department
of Justice by mid or late 1981. .

We would expect to refer mest of the 1,900 claims referred to above
to the Department of Justice no later than late spring or early sum-
mer of 1981, With respect to a number of claims, we lack only certain
particulars without which suit cannot be filed, such as abstracts of
title, maps of survey, technical data, or evidentiary studies. We would
expect to obtain such particulars by no later than the close of the
current year, although studies needed for fishery damage claims in
the Northwest and for certain water rights cases in the Southwest
may take somewhat longer to complete.

In order to provide the Department of Justice with sufficient time
within which it may request and obtain from us additional informa-
tion necessary to enable them to file suit on claims we refer to that
Department for filing, we would expect to complete our work with
respect to all claims by September 30, 1981. The final six months before
the deadline we recommend would thus be reserved to the Department
of Justice to complete the processing and filing of the claims.

We also anticipate intense negotiation with respect to 2 number of
claims, including the eastern land claims. Extension of the April 1,
1980, deadline would prevent the filing of massive lawsuits seeking
title to, and possible ejectment of present occupants from, vast areas

claimed by the tribes involved, and _would avoid our possible liabilit;
for breach of our fiduciary re 'Wl
believe, In view of the serious nature of this situation, that we must
negotiate fair and honorable compeemizes for presentation to the Con-

ress and that, 1n the absence of such compromises we must be pre-
pared

to recommend appropriate legislative Lsolutions;
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We do not believe that any extension of the statute of limitations
should be limited to cases identified by the Secretary and published
in the Federal Register, as would be provided by section 2 of S. 2229,
As stated above, we believe that we can identify all of the remaining
claims within the first year of the extension. However, we believe that
any provision requiring the identification and publication of claims
would cause practical problems and give rise to additional litigation.
For example, the filing of claims which, under a simple extension,
could otherwise be filed on April 2 of this year would have to be de-
layed until they had first been published in the Federal Register.
Questions with respect to issues fFr)'om minor inaccuracies in land de-
scriptions to the propriety of including additional parties in a suit
could give rise to substantial additional litigation that would impede
the prompt resolution of the claims.

[page 10]

In view, therefore, of our trust responsibilit the Indians on
whose behalf the claims involved EE& ?E brought. gﬁE the potential
ligbility of the United States if we fa1l to meet that responsibility, we
recommend that the statute of limitations be extended. However, in
view of our belief that we can identify and file the claims yet remaining
before April 1, 1982, and our belief that a requirement for identifica-
tion and publication of claims would interfere with the completion of
that process, we recommend that S. 2222 be amended by striking out
all after the enacting clause and inserting in lieu thereof the following:

That ( :3 the third proviso in section 2415(a) of title 28, United
States Code, is amended by striking out “after April 1, 1980” and
inserting in lieu thereof “after A pril 1} 1982”7, :

(b) The proviso in section 2415(b) of title 28, United States
Code, is amended by striking out “on or before April 1, 1980” and
inserting in lieu thereof “on or before April 1, 1982,

The Office of Management and Budget has advised that there is no
obgection to the presentation of this report from the standpoint of the
A

ministration’s program.
Sincerely,
Rick C. Lavis,
Acting Assistant Secretary.

DEPARTMENT OF JUSTICE,
Washington, D.C., February 27, 1980.

Hon. Georee DANIELSON,

Chairman, Subcommittee on Administrative Law and Governmental
Relations, Committee on the Judiciary, U.S. House of Representa-
tives, Washington, D.C. ‘ LA

Dear Mz. CuamrmaN: The purpose of this letter is to express the
Department of Justice’s concerns abo .t section two of S. 2222, a bill
to extend the time for commencing actions on behalf of an Indian
tribe, band, or group, or on behalf of an individual Indian whose land
is held in trust or restricted status. )

As passed by the Senate, section one of the bill would extend the
statutory period for filing certain lawsuits on behalf of Indian in-
dividuals or tribes to recover monetary damages from April 1, 1980,
to December 31, 1984. Section two, however would limit the appli-
cation of section ane to only those claims identified hy the Secretary of
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%;g 1Int;erior and published in the Federal Register by December 31,

We believe that the requirement of listing the claims in the Federal
Register will lead to unnecessary litigation since the Secretary’s de-
cision to list, or not to list. a claim will undoubtedly be challenged in
court by the party adversely affected by the decision. That is, if a claim
is published in the Federal Register, the non-Indian identified in the
claim could sue the Secretary under the Administrative Procedures
Act, alleging that the Secretary’s decision was arbitrary or capricious
or otherwise outside the scope of his authority. If the Secretary de-
cides not to publish a particular claim, the Indian or tribe on whose
behalf the claim might have been asserted might also sue the Secre-
tary under the Administrative Procedures Act. We do not think these
claims would necessarily succeed, but they would undoubtedly occur,
creating confusion and unpredictable impacts on later federal suits
on the merits.

[page 11]

In effect, therefore, section two, if enacted, could double the amount
of litigation arising from the statute of limitation claims for, with re-
spect to each claim there could be one suit contesting the Secretary’s
action and then a second suit on the merits of the claim itself.

We believe that section two would result in a waste of the limited
resources of the judiciary and therefore recommend that it be deleted
fromthe bill,

The Office of Management and Budget has advised that there is no
objection to the submission of this report from the standpoint of the
Administration’s program. N
Sincerely,

Aran A. PARKER,
Asgsistant Attorney General.

HOUSE CONFERENCE REPORT NO. 96-843

* * * * » * * * *
~ [page 3]

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers of the part of the House and the Senate at the Con-
ference on the disagreeing votes of the two Houses on the amendment
of the House to the bill S. 2222, submit the following joint statement
to the House and the Senate in explanation of the effect of the action
s(ljgreed upon by the managers and recommended in the accompanying

onference Report : »

The House amendment to the text of the bill struck out all of the
Senate bill after the enacting clause and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of the
House with an amendment. The IHouse amendment differs from the

Senate bill in two ways. First, the T1use extended the date of the
Cos BTtk riane snntieahle to contract and tort actions for money
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damages which accrued prior to July 18, 1966 and are asserted by the
United States on behalf of Indians (28 U.S.C. 2415) to April 1, 1982.
The Senate bill extended the statute until December 31, 1984. The
Conference Report fixes the new date for the expiration of that statute
of limitations at December 31, 1982. The Conferees agreed on this
date as it is one that will fairly allow the relevant government agen-
cies time in which to process the Indian claims, but still protect the
rights of Indians and landowners as well who will be effected by this
legislation. L

The Conferees noted that this statute of limitations (28 U.S.C. 2415)
bars the United States from bringing an action on behalf of an Indian

ibe, band or group for money damages arising from tort or contract
where the cause of action accrued prior to July 18, 1966, The Conferees
acknowledged that there is a split of opinion on the question as to
whether it will bar an Indian tribe, band or group from bringing such
an action on their own behalf.

Among the problems described to both the Senate and House com-
mittees are those in which there are conflicting surveys which make it
difficult to determine land ownership at this time. The conferees recog-
nized that under existing law, the United States is not barred from
bringing an action on behalf of an Indian tribe, band or group when
facts material to the right of action are not known and reasonably
could not be known by an official of the United States charged with
the responsibility to act in those circumstances. Thus, it was noted that
the statute of limitations described in section 2415 would be tolled in
situations where facts material to the right of action were unknown
to the United States and impossible to ascertain.

The second difference between the Senate bill and the House amend-
ment thereto is that section two of the Senate bill was struck and new
language was inserted in its place by the House amendment. The Sen-
ate language would have required that the Secretary of the Interior

[page 4]
identify all potential claims and publish them in the Federal Register

by December 81, 1981. The language of the House amendment reguires
a report to be submitted to the Congress by the secretary o e In-
terior, after consultation with the Attorney Geeneral, by June 30, 1981,
which detalls legislative proposals to resolve those 1ndian claims that
they feel are not appropriate to resolve by litigation The Conference
Report adopls the Tanguage of the House amendment. This language

was agreed to by the Conferees to ensure that these claims are expedi-
tiously and equitably resolved.

Greoree DANIELSON,
R. L. Mazzor1,
WiLriay J. HucHes,
Hureert E. Harris 11,
Mircrraer D. BARNES,
Dax GLicrMAN,
MixE SYNAR,
Carros J. MOORHEAD,
Roeerr McCuLory,
THoaas N. KixDNESs,
Managers or the Part of the House.




STATEMENT OF FORREST GERARD, ASSISTANT SECRETARY FOR INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR, BEFORE THE SELECT COMMITTEE ON INDIAN AFFAIRS

OF THE UNITED STATES SENATE OVERSIGHT HEARING, DECEMBER 17, 1979.

Mr. Chairman and Members of the Committee, it is a pleasure to appear before
you to discuss matters relating to the statute of limitations claims program.
I would like, in my testimony today, to describe the scope of the task, our

efforts to carry out the task, and some of the problems we have encountered

since the extension was granted in 1977.

.1 will not burden you with a detailed background of the program. That history
bas been stated in the various reports relating to previous extensions. It
will be helpful, however, to mention some points that may place in proper

perspective the situation that we face today.

The progran began developing after July 18, 1966, the date the statute of
limitations first went into effect. The statute limited to six years the
time in which the United States, ix{ carrying out its trust responsibility
to Indians, could sue third parties for damages to the property of Indians
erising out of tort or contract.‘ In 1972 the six-year limitation was ex-
tended five more years, or until July 18, 1977, as to claims which accrued

before July 18, 1966, the date of the first act.

APPENDIX 4
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't\' Mt funda to {mplesent such a plan. Imediate]y after the extension
i .

‘~ m, \nr’k began on the formilation of a claims processing plan and

‘|

] '&n mtlon of & budget request. By February 1978 the plan was initiated

c.ﬂﬂl u!ltlag resources at the field level with an intensive training phase.

h i Py

!h ?‘ln wcldd claims processing procedures, time 1imits, directions

_ cu cawm!ﬁcatton channels, recoumended forms, suggested publicity, and improved
E lllt»q with the Juatice Department. Our plan was put into practice during

’ P1 1978, and vhile we d1d process scme of our backlog it was clear we needed
funding 1f wve were to meet the needs of the claims problem.

Specific funding to implement our statute of limitations claims program wes
first provided for fiscal year 1979. Just as we were launching our program
at the beginning of FY 1979, we were slowed for six months by a hiring

freezn.' When the thaw came in March it left us with about a— year to process
a then existing inventory of about a thousand claims. In eddition our plans
called for an all-out search for unidentified claims and the referral of

all worthwhile claims to the Department of Justice no later than November 30,
1979. The reason for the November date was that the Department of Justice

needed at least 4 months to prepare and file the claims in court.
-2




The all-out search mentiongd above was conducted in the summer of 1979.

By the end of the sumer we had uncovered a large number of potential claims,
over:‘LB_OQ;’ The potential claims continued to arrive, and by December 1,
1979, our count of identiﬁed rotential claims reached a grand total of
9,763. Ve have illustrated this growth on the attached chart. Our search
:;;yerience also leads us to believe that another 299993' more 1dent2ifiab1e

claims in the field may not yet be inventoried.

The number of these potential claims resulted in an extension of our Justice
Department referral date to December 28, 1979, a move which may cause serious

- inconvenience to the Justice Department.

We managed to resolve over 2"Z_/;Q=Q of the grand total mentioned above either

==y
by rejection or by successful resolution of the claim to the benefit of the
Indien claiments. To date we have referred about 100-1itigation reports to
the Department of Justice covering about 2000 claims. Our Solicitor's office K

e

currently has about 2700 claims on hand to complete and the BIA about 2\22
guch claims. A currently undetermined mumber of worthwhile claims amoﬁg our
backlog of 19_902_ claims have little chance of making it to court by April 1,
1980, Included in this mumber are most of the largest and most difficult

claims we have, as well as some that may be invalid or of a minor nature.

Our claims progrem has affected a significant mmber of our citizens in this
country. In many instances hardships way result as a result of our suits.
In many of these same instances we are dealing with regaining title to property

-3-



under circumstances in which defendants' through no fault of their own are

holding by void title. The title issues in these claims are not subject
to the statute of limitations as are the tort issues.

Many prospective defendants are Indians. Other prospectivé‘defe‘ndants are
immune.from suit, such as Indien tribes and the Federal Govermént. In some
instances defendants are corporate entities. In any case, under the time
congtraints we face, we are unable to give the vulnerasble deferdants time

to work out amicable settlements.

Adding to this is the fractionated heirship problem, the existence of which

‘has greatly. hampered the claims program and is in our view one of the principal

causes of the tort claims problem. A great majority of the thousands of
Indian claimants are heirs of deceased allottees or trust patentees. We
are unable to locate many of them. The United States, of course, has a

responsibility to them just 28 it does to recognized tribes, bands, or groups.

The so-called eastern land claims, like many of the smaller land title cases,
have tort demage aspects subject to the statute of limitations. These claims
ere also included in our claims program. This Committee is well aware of
the magnitude of the eastern land claims and the effect such claims are
having in the jurisdictions where they may be litigated. We have been
attempting to achieve negotiated settlements in a muber of these claims,

but it is likely that we will not make the April 1 deadline on some of them.

T



Thus, we are cgnfronted with a physical impossibility in completing the
tort claims portion of the claims program before April 1, 1980. TFor this
reason we currently believe a short extension of the statute of limitations
on tort claims under 28 U.S.C. 2415(b) may be necessary. We have not yet
decided on a specific proposal, but we antic'i:pate doing so. We -1001§ f‘dr-
ward to working with the Committee and its staff. )

There is at least one area of good news in this affair. We are convinced
. that we have processed all or nearly all of the contract damege claims,
and for that reason we recommend that the time limitation in 28 U.S.C. 241%{a)

not be extended.

This completes my statement and I will be pleased to respond to questions.

-5
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Mr. Greraro. Before proceeding, I would like to introduce the others
at the table. On _my immediate right is Mr. Hans Walker, Acting
Associate Solicitdr for Indian Affairs. On the far left is Mr. Sam St.
Arnold from the Office of Trust Responsibilities in the Bureau of
Indian Affairs, On my immediate left is Mr. George Bourgeois who
also is with the Office of the Solicitor. ‘

Mr. Chairman, you have already provided background on the sta-
tute of limitations and the various extensions. Therefore, I will not
cover that, other than to cxpress our pleasure at appearing before the
committee today to discuss the statute of limitations claims program.

Today, we will describe the scope of the task, our efforts in fulfilling
that task, and some of the problems we have encountered since the last
extension was granted in 1977,

Jumping to 1977, Mr. Chairman, at the time this committee con-
sidered legislation to authorize another extension, administration wit-
nesses informed the committee that they had identified several hun-
dred pre-1966 claims and that it was their anticipation that well over
1,000 existed nationwide. We have already pointed out that, as a re-
sult of congressional action, a 214-year extension was granted at that
tune, until April 1, 1980.

I would only say that the net extension to the administration
amounted to about 2 years and 4 months since we had to allow Justice
4 months’ lag-time to prepare the claims for court once they were
referred to them.

Beginning in fiscal year 1977, we went as far as we could to im-
plement the program with existing resources. The Department im-
mediately developed a comprehensive plan, and by February 1978,
the plan was initiated. That plan included claims processing pro-
cedures, time limits, directions on communications channels, recom-
mended forms, suggested publicity, and improved liaison with the
Justice Department. The plan was put into effect at that time, and
while we did some processing it was clear that we would need addi-
tional funding if the claims program was to move forward.

Specific funding for the statute of limitations claim program was
finally provided for fiscal year 1979, but just as we were Jaunching
that program a Government-wide employment freeze was handed
down, and we lost approximately 6 months before that freeze was
lifted. So, when the freeze was lifted, we had approximately 1 year
left in which to complete the inventory of the potential claims. An
all-out search was then initiated at that time with the understanding
that the referral of worthwhile claims would be sent on to the. De-
partment of Justice no Jater than November 30, 1979.

As a result of that all-out search, by the end of last summer we had
uncovered over 4,500 potentlal claims, and as of December 1, 1979,
that number had increased to 9,768. As a result of our experience
through this intensive scarch, we believe that there may be another
5,000 or more unidentified claims in the field yet to be inventoried.
The number of identified potential claims resulted in an extension
of our Justice Department referral date to December 28, 1979, a de-
velopment that may cause serious inconvenience to the Justice Depart-
ment, and I am certain they will speak to that point at the time of
their testimony.
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Looking to the disposition of the various potential claims, we have
managed to resolve over 2,700 of the total mentioned above, either
by rejection or by a successful resolution of the claim to the benefit
of the Indian claimants. To date, we have referred about 100 litiga-
tion reports to the Department of Justice covering about 2,000 claims.
There are currently 4,900 claims in the system; 2,700 are at the So-
licitor’s Office level, and about 2,200 are at the Bureau of Indian
Affairs level. A currently undetermined number of worthwhile claims
among our backlog of the 4,900 claims have little chance of making
it to the court by April 1, 1980, and we would point out here that
included in this number are most of the largest and most difficult
claims before us, including some that may be invalid or of a minor
nature.

We appreciate that the claims program has, or will affect a sig-
nificant number of citizens in this country because, in many cases, we
are looking at the prospects of regaining title to property, and many
of these individuals—the defendants—through no fault of their own,
are holding void titles.

As you pointed out, Mr. Chairman, the title issues in these claims
are not subject to the statute of limitations as are the tort issues. Many
of the prospective defendants are Indians; others are immune from
suit, such as Indian tribes and the Federal Government; and, in many
instances, the defendants are corporate entities.

In any event, we feel that, given the time constraints, it is unlikely
that we will be able to work with the vulnerable defendants to work
out amicable settlements.

Another unique problem should be brought to the committee’s at-
tention. This is the heirship problem. As you know, on many of the
allotments, if the original allottee has died, the ownership has de-
scended into literally hundreds of individuals. These are potential
claimants. We have difficulty locating these individuals, but our re-
sponsibility to them is legal and must be met.

Another particular problem that must be addressed is the so-called
castern land claims. Like many of the smaller land claims, these arc
title cases and have tort damages which are subject to the statute of
limitations. The committee is well aware of the magnitude of the east-
ern land elaims and the effect such claims are having in the jurisdie-
tions where they may be litigated. We have heen attempting to
achieve negotiated settlements in a number of these claims, but it is
likely that we will not make the April 1 deadline on some of them.

I think it should be obvious to the committee that we are con-
fronted with the physical impossibility of completing the tort claims
portion of the claims program before April 1, 1980. For this reason,
we currently believe a short extension of the statute of limitations on
tort claims under 28 U.S.C. 2415h may be necessary. We have not yet
decided on a specific proposal, but we anticipate doing so. In this con-
nection, we would look forward to working with the committee and the
staff.

Mr. Chairman, there is at least one area of good news in this entire
affair. We are convinced that we have processed all or nearly all of
the contract damage claims, and, for that reason, we recommend that
the time limitations in 28 11.S.C, 2415a not be extended,

t
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Mr. Chairman, this completes my statement. The staff and I will be
- nleased to respond to any questions.

Senator Courn [acting chairman]., Mr. Gerard, in your judgment,
does 28 U.S.C. 2415 apply to suits brought by Indian tribes on their
own behalf?

Mr. Gerarp. Mr. Chairman, I would like to defer to the Associate
solicitor for Indian Affairs to respond to that, if I may—Mr. Walker.

Mr. WaLker. Mr. Chairman, there is authority for that proposi-
ton, but I wonld not want to say absolutely that that would cut off
suits by Indian tribes, 1 believe there is a good argument that the right
of suit by tribes survives the limitation. '

Senator Comen, If the claim by the tribes does not survive the
statute of limitations, would there be a suit against the U.S. Govern-
ment as tr?ust,ee for failure to carry out a fiduciary obligation, in your
dgment ? .

" Mr. Warxer. That is very possible. It would be a breach of the
irust obligation to bring an action on their behalf.

Senator CoHEN. Let me just say initially that I was in the House
of Representatives at the time when this original statute of limita-
tions extension was debated. It was made clear during the course of
that debate in the House, and I believe, if you look through the rec-
ord, you will find a statement by Congressman Udall that the last ex-
tension for 214 years was the final extension—there would be no
more. I think there was a rather categorical statement on his behalf
that this was the final one. )

At that time, as I recall, the information that was given to the
House was that there was something in the neighborhood of 1,000 to
1,500 claims left to be processed and those claims would be processed
during that 2%%-year period. Suddenly, we come toward the end of
that period of time, and, according to your testimony, there are some
7,000 cases now that ave still being processed or investigated. It seems
that the more time that expires the more cases seem to surface.

Mr. Geraro. Mr. Chairman, I believe there are a number of rea-
sons for that. In my view, most of these claims go to history. It appears
to be a type of claim that has been either ignored or not dealt with to
date.

If T may speak from a personal level, I served on the Senate com-
mittee stafl back in the seventies and statfed the hearing when the
A-year extension was granted at that time. It seemed to me from the
record—and I looked that over again on the weckend—that there was
relutively littlo attention being paid to this type of claim by the ad-
ministration; there was an acknowledgement that there might be
something out there. A panel of witnesses of well-known attorneys
representing Indian tribes pointed out that when the original statute
was enacted, it was not viewed as an Indian statute, per se; it was a
general statute; it went through the Judiciary Committees; it was not
exposed to the committees that normally handle Indian aflairs.

Also, in that era, I do not believe there was the sharp focus by the
public, the Indian community, and, most certainly, the Congress on
the whole question of claims. From your own perspective, being from
the State of Maine, I know of your interest because of the emergence
of the so-called eastern land claims.
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It seems also that some of the other Indian legal victories in the
arca of fishing rights and other Indian rights have brought a re-
newed focus on the whole question of what are the remaining poten-
tial legal claims of Indians throughout the country.

Senator Conexn. If I might interrupt, the renewed focus has served
to generate even less tolerance for the statute of limitations. As I re-
call, Congressman Foley was moving to object to any extension of
time. He offered a substitute for Congressman Udall’s amendment for
a 5-year extension to cut it to 1, as I recall. That is how we happened
to end up with the 214-year extension. The very renewal of focus has
served, at least in the House—1I cannot speak for the Senate—to cause
less enthusiasm for any extensions of time. So, the focus has been there,
but the movement for extension has not been.

Let me just go on and ask you a series of questions for the record.

In your letter of November 19, 1979, to this comnmittee, it states that
the Department of the Interior had identified 340 pre-1966 cases when
the last extension was granted in 1977, and that you had 700 cases in
January of this year. Prior to 1979, did the Bureau of Indian Affairs
or Interior have any program to specifically identify pre-1966 Indian
claims?

Mr. Gerarp. Mr. Bourgeois will respond to that.

Mr. Bourerors. As a matter of fact, Senator, there was such a pro-
gram within existing resources in the Bureau and also in the Solicitor’s
Office. What was done subsequent to the extension is what is para-
mount for you to know, I think, That is, a very fine plan was de-
veloped based on one that began developing in 1975. The claims
process developed in this plan ended up in the BIA manual as 51
BIAM.

The final plan included a calendar plan all the way through April 1,
1980. :

The problem came up that the Bureau simply had no way of imple-
menting effectively its plans within existing resources, considering
the other duties and programs that the BIA had, but they tried. They
disposed of, I think, a couple of hundred cases during that period.
They also began running into new cases, and by March 1979, about
the time the job freeze was off, we were rather well over that 1,000
cases that the Solicitor anticipated when he testified to before you the
last time [1977]. That was in, say, March of this year. By May of this
year, when the all-out seavch started, the thing began to expand.

Senator Congen. You say you started an all-out search in May 1979 ?

Mr. Bourerors. T would say that that would be the carliest date we
could say we were implemented sufliciently to do it, yes.

Senator Comex. This was done by an outside contractor?

Mr. Bourerois. In some areas, that is correct—where the trouble
spots scemed to be. In other arcas, the existing BIA resources were
quite adequate. Take Oklahoma, for example.

Senator Couen, When were these particular contracts let ?

Mr. Boureross. I dare say in May or June—some in May, I think.
The Bureau finally got it going 1n the field around June. Some others
were late. In the situation in California especially, the Legal Services

Corp. there did not get the contract approved until some time in July,
I believe.

L
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Senator Conen. What was the timeframe in which these contractors
are supposed to report{ _

Mr. Bourarors. Around September. I think some of them varied ; the
dates and the terms varied; but, roughly, in September. The people
in California had an extremely difficult time trying to meet that, but
they did produce a work product.

Senator CoxeN. They were let in either May or June; the reports
came back in Septemnber. That raises the question: Why did you wait 2
years, or why did you wait so long before letting the contracts?

Mr. Bourerois. No money.

Scnator Conen. That is the only answer—no money %

/  Mr. Bourgeors. There may be other answers too, Senator. I am not
snying that is the only reason. That is probably the priumary reason.
There are other reasons. For example, it was difficult to assess the
cxtent of the problem. You can hear stories that there are thousands
upon thousands of claims out in the misty mountains. On the other
hand, we knew of about 1,000, but we also knew there might be more.
We did have people who were trying to tell us. We also had problems
with BTA records. We had claims that had frankly grown stale, and to
dig them up took a lot more effort than if you were trying to find cur-
rent claims. We have gone to the extent, even, of hiring historians be-
cause we have found that their assistance has been instrumental in
helping to solve seme of these problems. They are experts on the con-
tent, condition, and location of Bureau records.

v BIA records are stored all over creation. Some of them are not in
very usable condition.

Senator Comen. You knew in 1977 that you had a 214-year time-
frame, and you didn’t begin this kind of search until May or June 1977.
It seems to me that you could practically predict what the consequences -
were going to be. If you wait 2 years and you do not have money, it
seems to me you have a responsibility to come before the committee
and say, “We can’t carry out this mandate to finish these claims in 214
years because we simply don’t have the resources.” '

Mr. Gerarp. Senator, If T may add to that point, given the manner
in which the Federal budget is put together, in something of an 18-
month period of time, there was no way that one could anticipate that
the legislation was going to go through.

Also, for the record, we should point out that we did utilize some ex-
jsting resources in trying to get this program off the ground as quickly
as possible. In order to build a budget into the system, it took time and
ate up valuable extension time that Congress had authorized.

Senator Corex. When you use the word, “claims,” do you use that as
being synonymous with “case”? Are there many claims within one case,
or arve they separate and distinct ?

Mr. Warker. There is a distinetion. One case may involve up to
several thousand claims,

Senator Conen, So, when you say there are 7,000 claims, that you
are aware of, still outstanding, that may involve a much smaller num-
her of cases?.

Mr. Warxker. That is right.

Senator Conex. How many cases—if we can use that term—do you
think are outstanding now?
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_ Time is running out for Indian

g Eandnwners & tribes to recover

damages upon Indlan clalms

The Uniied ‘States has aui’horlty 1o'
sué 1o recover money' damages .on
behalf of indlan fribes and individual

- Indlans when Indian property rights -
have 'been "harmed. -1t has this
avthority by “virtue of its- trust

responsibility To profect indian lands, -

i.e., lands held In trust for tribes or
individuals by the U.S. Government.

However, Congress has placed a
time limit (Statute of Limitatlons 28
USC 2415} affer which the United
States camnof bring lawsuits to
recover damages to property that took
place on or before July 18, 1986. Such
claims will be barred unless the U.S.
files suit prior to April 1, 1980. In order
to do this, government lawyers must

- learn about potential claims before
" Avgust 1, 1979, so that they can

properly research the law & facts of
each case and decide which claims
should be filed in court.

This time limit appiies to all claims

- ._.'ar,Ising on or before July 18, 1966:

A. FOR THE UNAUTHORIZED
" USE OF INDIAN PROPERTY:

“A road was put through my Iand
without my permlssion."..

‘B. FOR THE USE OR SALE OF
INDIAN PROPERTY UNDER AN

- ~AGREEMENT OR DOCUMENT
WHICH WAS NOT iSSUED IN AC-
CORD WITH EXISTING LAWS AND
Ri:GULATIONS

“The land my brofhers and - l -
inherited from 'my father was sold
‘with their permlsslon but not mine.”

“My grandfather never applied for
a fee patent, but his land was taken out
of trust and later sold for taxes.”

‘TERMS OF A VALID CONTRACT:

C FOR DAMAGE TO INDIAN .
PROPERTY IN USING IT:
Grandmother’s land was over-
grazed by her renfer oo

D. FOR THE USE OF PROPERTY
* INAMANNER OTHER THAN WHAT .

WAS AGREED UPON:
“’Joe leased his land out for grazing

“only, and his renter cut his hay and

sold it without tel"ng him.” <.

E. FAILURE TOADHERE TO THE

My renter did not live up to the
terms of our lease, but | didn‘t have
fhoney for a fawyer.” :

R SRy

For purposes of this time limit,
claims cannot be against the U.S. or
an officer or ageht of the federal

. government. Claims can be against

individuals, private companies,
states, counties, cities or tribes,

If you are an Indian landowner or
tribal organization and have experi-
enced such violations of your property
rights or know of such violations to the

- Indlan lands of ethers, report it to your -

BIA agency office or the Aberdeen

. Area Office using the following clalim

form. if you live or hiave land in South
Dalkota, you can also report claims fo -
your nearest South Dakota Legal
Services branch office. Legal Services
summer inferns will be researchlng
ciaims fot filing. ' -

‘Search” your records and your
memories now! At this late date the
BIA will. not be able to find all
potential claims on its own. All pre-
July 18, 1966 claims will be forever
barred from Imnation after April l,
1980.

‘The claims process

" When y6u report your claim to your
. lacal BIA agency office; the Aberdeen -
.- Area Office, or South Dakota Legal -
Services, staff of these agencies will
attempt to gather as much material as -
posslble to accompany your claim.to
" the Sollclfor s Office.

“1. For each and every- Iand related
ciaim, including contract breach

-". claims where the contract involved
_ vse of land or personal property .
located on land, the following will be

necessary:
~ 1. Land descrlgﬂon -

2. Title history from Bureau rec-
ords, including applicable treaties ond- .
any of the following which exist: trust
patent, restricted fee patent, fee

.patent, certificate of competency, - -

application-for fee patent or certifi- -
cate of competency, deeds, leases,
easements. To the extent possible, .
copies of relevant documents must be
provided. At a bare minimum), precise,
dates, names and a concise descrip--
tion of the documents must be

~ provided. -

= 3. Title history from county records,
preferably by means of an abstract,
- unless the trespass Is in the nature of a
boundary encroachment, In which
case an absiract on the adjacent
parcel in the direction of the encroach- -
ment should be provided. This need’

. only extend back fo-the date of the

initial trespass. : .
4. Specific date or dates on which

’ . trespass took place.

5. _Names and addresses of all
persons thought to be r esmnslble for-
the frespass.

6. Names and addresses of all
persons though fo have witnessed all
or any portion. of the frespass,
including the investigator. .

7. Educated gquess as to the fair
market value-of the portion of land
used or occupied for each year of use. .

* Afull-appraisal will be needed prior to
. trial, butitis not necessary at the ﬂme
. of filing.

8. Educated guess as tothe cost of

" _restoring the land to its original

. condition. A fulli appraisal will be
needed .prior to trial, but it is not
necessary at the time of filing.

9. Narrative descripﬂon of the
claim. - T

1. For each confract claim, the
: following will be necessary:

1. Copy of the contract, lease or
‘other agreement,

2, Addresses of the persons named
In the contract and names and
- addresses of anyone else involved.

3. Detail of payment or payments
which were received, if any.

4. Copies of all correspondence,
elther from Bureau records or tribal
or individual records, relating to the
contract and paymenfs made there-
under
. Description, Includlng names,
addresses, dates, places, etc., of any
damage resulting from breach of the
contract, including an educated guess
as to monetary value of the damage.

6. Narrative description of the
claim. )




. other types

" SOURCES. " Mining,
gravel or stone, etc. would be fres-g

I THE FOLLOWING TYPES "OF -
UNAUTHORIZED USES, "IF ‘THEY
TOOK PLACE PRIOR TO- 1966, MAY "
CONSTITUTE CLAIMS:

1. PLACING A STRUCTURE ON THE.
PROPERTY. This includes summer
homes, barns, garages, chicken coops,

duck blinds, or any ofher building, and

less permanent structures, too. it also

Includes non-buildings -- fences, drain-

tiles, etc. The building, fence, efc. need

not be entirely on the land - only a few -

inches is a trespass, If you are’ sure

‘where the boundary is.

2. GRAZING. Cattie” are the most .
common, but horses, sheep, goats, efc..
should be wafched for. Grazing tres-

passes are frequently accompanled by
of trvespasses, such as
placing of fences, destroying fences
aiready ir. place and .even ralslng of
forage crops. .

3. RAISING CROPS. Using frust or

“pestricted lands for the raising and

harvesting of crops of any kind without
permission Is a frespass. Again, the

", . entire parcel need not be so used, If just

a corner Is used, it is still a trespass.-
4. - HARVESTING

wild berries, or other wild growth, as
well as cutting timber, collecting felled

’ ﬂmber or even firewood.

5. REMOVAL OF NATURAL RE-
quarrying sand,

passes. While there may be an instance
or two where large operations took place
on a fract, It is more likely that these
would take the form of spill-overs to
trust or resiricted properties from
adjacent fee tracts.

6. RIGHT OF WAY. Roads, even

'though they may have been used for 50

or 100 years, are nevertheless frespas-
sory If easements were never granted.
Likewise telephone lines, electrical
lines, pipelines, sewers, etc. '
7. HUNTING, FISHING OR TRAP-
PING.' In addition to constituting a
criminal violation, hunting, fishing or

. NATURAL .
GROWTH. This includes harvesting hay,

1rapplng on frus# or restrlcied Iands

without pe\'m15§Ion is -trespass. These -
would be very: difficult to ‘establish, |
- however, so it is unlikely that any old

cases of this type will be located.

1. DAMAGE TO PROPERTY. DAM-
AGE TO REAL PROPERTY OR PER:
SONAL PROPERTY: WHICH OC.
CURRED PRIOR TO 1966 MAY BE
VALID CLAIMS.

1. FIRES. Fires, whefher set on the
property or set elsewhere and atlowed to-
burn onto the property are trespassory it
a human agent can be established as the
cause.  Fires ‘caused by lightning or
“acts of God’’ are not included. -

2. FLOODING. Flooding, like fires,
can be claimed if someone caused it -- by

‘damming a stream, by draining adja-

cent land onto trust or restricted lands,

-by changing_the configuration of adija-

cent land so that water backs up onto
trust or resiricted lands. Floods caused
by natural causes are not included. -

3. EXCAVATING, DREDGING OR
FILLING. This includes depositing fiif In
marshes, lakes, rivers, etc. or anywhere
else on the land, or the deposit of
anything -- garbage, used cars, refuse of
any kind. Excavating areas or dredging
soll from marshes, rivers, streams or
lakes as well as construction of drainage

-ditches or canals is also included.

4. DAMAGE TO STRUCTURES OR

"PERSONAL PROPERTY. This includes
fires, floods, vandalism, using personal
property, such as machinery or equip-.

ment, in an improper or unauthorized
manner resviting in more rapid depreci-
ation than otherwise would occur.

iti. DEBTS. MONEY WHICH WAS
DUE PR BECAME OWING. BEFORE

1966 MAY CONSTITUTE A CLAIM.

1. FEES, RENTALS OR PAYMENTS
DUE ON CONTRACTS. This includes
rents not paid for lease of trust or
restricted lands, fees for other types of
land use, crop share payments, timber
fees, mineral royalties -- aoy payments
specified in contracts of any kind. 1t also
includes - purchase consideration for
trust or resiricted property sold, if all or

part of ihe purchase price was not
recelved. Amounts paid from . the
proceeds of sale to third persons in
satisfaction of liens, such as Old Age
Assistance (County Poor Rellef) Liens,
when the liens never validly attached to
the lands, should be considered.

for fallure to perform the terms of any
-~ lease, contract or agreement, for doing
or causing to be done. any acts prohlblted
by a lease, contract or agreement, or’
misperforming any such. objigation’
should be -recovered,’ The :terms.of. the .

document itself may. spell . out-. .the
amounts of money.due in the event of

breach. if not, the amount willneedfobe

determined by whaf the actual daMage
or loss was. = -

V. HOLDING OR CLAIMING TITLE
THROUGH IMPROPER ACQUISI-
TIONS. THE FOLLOWING METHODS
OF ACQUIRING TITLE TO TRUST

- LANDS ARE IMPROPER AND, IN

MANY CASES THE TITLE TO .THE
LANDS CAN BE RECQVERED. RE-
COVERY OF SUCH LANDS WILL NOT

BE BARRED IN 1980; BUT CLAIMS

CAN BE MADE FOR PREVENTING

THE RIGHTFUL OWNERS FROM

OCCUPYING THE LAND, AND THESE
CLAIMS WiLL BE BARRED IF NOT
FILED PRIOR TO 1980.

1. TAX .DEEDS IMPROPERLY

ISSUED WHILE THE ALLOTMENT-
WAS STILL IN TRUST OR RESTRICT-
ED STATUS FOLLOWING:
" a. FORCED FEE PATENT. Where fee
patents were Issued to allottees or heirs
without application and prior to expira-
tion of the trust period, and the lands
were then taxed and forfeited. In order
to be actionable, the original trust period
must extend or have been extended
beyond June 18, 1934, and the allottee
" must never have sold the land. The lands
need fo. be: recovered -as well as
damages.

b. INEFFECTIVE CERTIFICATE
OF COMPETENCY. Certificates - of
competency which were not effective did
not lift the restrictions on alienation, and
the allotments should be treated as
though the certificates had never been
Issued. Again, in order to recover the
land, the period jof restrictions must

| - extend or have been extended beyond

June.18, 1934, and the lands must not
have been sold by the. allottee or his
heirs. The following cerﬂﬂcaies were
ineffective:

(1) Cerfificateto a person deceased on
the date of Issvance.

€2) Certificate issued wlth a. deferred
effective date (30 days from Issuance or
upon recording In the counfy where the
land - Is. located or..30 .days affer
recording) where the person died prior
to the effective date.

{3) Certificate for which there was no
application.

c. NONE OF THE ABOVE. Where

there was no forced fee patent or
ineffective certificate -of competency,
but'the land nevertheless was taxed and
forfeited, and the trust or -restricted
period is still in effect, the Iand must be
recovered in addmon to use. and damage .

recovery. i s

(Cont. on ‘page 4)
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2. UNAPPROVED DEED FROM THE - |

ALLOTTEE OR HEIRS. !f a deed was

executed by the allottee or heirs during . .

the trust or restricted period without the
necessary approval, the land should be
recovered unless the trust or restricted

period has sirice expired. In any event, - .
damages should be recovered for use .
. during the frust or restrlded period

T however exlenslve :' o

3l DEED ORASTATE QUIET TITLE R

ACTION: BASED ON ALLEGED AD-
VERSE - POSSESSION -WHILE THE
_LAND WAS lN TRUST" OR RESTRICT
ED STATUS .

' 4. DEED OR PATENT #RQM THE
UNITED STATES WITHOUT . CON.

|SENT OF ALL BENEFICIAL "OWN-
E

5. SWAMP LAND OR SCHOOL LAND
SELECTIONS HLLEGALLY OR "ER-
RONEOUSLY MADE. Title to state
selections for schools lands and swamp
lands has already been litigated on some

" reservations. On those where it has not,
the validity of these selections must bé
- defermined, and If invalid, the lands plus.

_.damages must be recovered.

NOTICE TO APPLICANTS FOR

STATE TAX REFUND FOR ELDER-
LY-DISABLED PERSONS - ‘
Legal Services has been advised by
the State Dept. of Revenue and
Taxation that NO CHECKS will be
mailed to applicants for the state tax:
refund for elderly-disabled persons
unﬂl MAY 1st. 1t is uncertain at this
poinf whether the Legislature has
appropriated enough money to cover
the refunds to all eligible applicants,
and there is no way of knowing untii
al! applicants have filed by the May
1st deadline. If enough money hasn‘t
been appropriated, it may be neces-.
_sarv to probate avallable funds.

A

The Veterans Educallon Prolecl has
opened a nationwide hotline to help
veterans take advantage of a new law
which makes it easier to change many
less-than-honorable discharges. V.E.P.,
a non-profit clearinghouse in Washing-
ton, D.C., employs Its referral list of

_more than 2,000 counselors and attor-
neys o help veterans contact someone in
their community who can assist in the
preparation required fo gef reconsidera-

tion of an unfavorable discharge. V.E.P.

provides this free, confidential service to

anyone who calls " (202) 466-2244, or.
write to: VETERANS EDUCATION

- PROJECT, Room 619, 1346 Connecticut

Ave., N.W.

“The new law, P.L. 95-126, makes lhe
application process easler for many
veterans by suspending the 15-year
_ statute of limitations of the Discharge
Review Boards and aliowing many
former servicemembers to reapply,
even though they were turned down on
previous applications,” said Keith Sny-
der, V.E.P.’s -coordinator. “But these
new procedures witl end on Janvary 1,
1980, and the. government has done very
little. to publicize them. Our goal Is to
make veterans aware of their rights to
challenge thelr bad-discharges, and of
'rhe growing chances of success.” |

" Requests for discharge upgrading
have been more successful since early

1977, when & ¢lass-action suit forced the

Discharge ~Review Boards fo stafe
clearly the reasons for their actions and
to' make them public, Before that time
the boards dften would give no explana-
tion, even 1o the veteran. V.E.P. now
keeps track of these decisions so that

VEP starts hotlme for veterans

)

se

veterans and their representaﬂves will

know which arguments and cases are

more likely to win.
V.E.P. also publishes memos to help
veterans, counselors and lawyers in

‘applying for an upgraded discharge.

One memo details the Army’s recent
agreement fo review any less-than-fully
honorable discharge given to a soldier
for “personality disorders.”” More than
47,500 of these stigmatizing discharges
were given in the 1968-75 period although
frequently thie soldier was never diag-
nosed by a psychiatrist. Another memo
tells how to benefit from the services’
new_ policy of giving fully-honorable

“discharges to homosexuvals whose per-

formance of duty is satisfactory. |
Veterans who have anything but a
fully-honorable discharge often face job
discrimination and risk losing veterans’
benefits. About three million veterans

have these discharges, which are )

colloguially known as “’bad paper.”’
“This isn't just a problem of the
Vietnam vet. About
veterans dlscharged last year were
given bad paper,” Mr. Snyder ex-
plained. “’Less-than-honorable dis-

charges can be given for a variety of_

reasons, from poor attitude to homosex-
val tendencies, Because these dis-
charges usvally are ‘administrative’ the

servicemen has few legal protfections.
This new program offers a brief

opportunity -.:only through 1979 -- for
veterans to remedy the unfalrness of
their discharges,”’ :

Contact Barbara K. Bordeaux, Legal
Asst.,, SD Legal Services, Box 727,
Mission, SD 57555.

4~ Contactpersons: - -
9

b claims.

.9 South Dakota 57625 -

.14 ‘percent of

lor each agency

area fo coordlnale the processing of

enne River. Agency, Eagle Buﬁe,

) Phone No. (605) 964-6200
)

Carol walking Bull, ealfy Specialist,
Crow Creek Agency, Fort Thompson, 1
South Dakota 57339 °
Phone No. (605) 245-2311

B A

Gordon Jones, Field Representative, §
Flandreau Field Office, Flandreau,
South Dakota 57028 .
Phone No. (605) 997-2451

Ben Kirkaldie, Resource Development
Officer, Fort Berthold Agency, New
Town, North Dakota 58763
Phone No. (701) 627-4706

{Kenneth M. Bajema, Soil Conservation-$

3 “ist, Fort Totten Agency, Devils Lake,

North Dakota 58335 .

‘Phone . No. (701) 766-4252

' Lower ‘Brule Agency, Lower Bruleq
. South.Dakota 57548 . - {
- Phone No. (605) 473 5511 ‘

Eugene DeCora, Realty Officer, Winne- §
bago Agency, Winnebago, Nebr. 68071
Phone No. (402) 878-2201 {

. T

Edmund Sand, Economic .Development
Officer, Rosebud Agency, Rosebud,
South Dakota 57570 -4

¢ Phone No. (605) 747-2260 or 747-2224 R

Marvin Olson, Superlnlendenf, Sissetony
Agency, Sissefon, South Dakota 57262
South Dakota 57262 <
Phone No. (605) 698-7676 C

Mary Louise Wilson, Land Operaﬂons,‘
) Standing Roek Agency, Fort Yates,
North Dakota 58538 .

>Phon¢ No. (605) 854-3431 co

Clara Marcellais, Realty Officer, Turtle
"Mountain -Agency, Belcourt, North
Dakota 58316

Phone No. (701) 477-3136 ‘

bAilce “Stomley, Realty Officer, Pine
Ridge Agency, Pine Ridge, South
Dakota 57770
‘Phone No. (605) 867.5121 Ext. 250

Leo O'Connor, Superlnfendenf, Yanklon'
" Agency, Wagner, South Dakota 57380
Phone No. (605) 384-3651

{ Joe Brewer is the area office coordinator
) ln Aberdeen, S.D.

South Dakota Legal Services Offices are
¢ also available for assistance.

“The following have been deslgnaled as
: Hhe contact person.at each agency in this

 Joyce Estes, Admlnlslraﬂve Manager,"

§
Wllford Ashlon, Really -Officer, Chey-l

8
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¥ NOTICE

Time Limit for United States to File Sufts to
Recover Money Damapes Upoh Indian Claims

(28 U.S.C. B 2415)
SCOPE OF CLAIMS BARRED BY STATUTE

Congress has enacted a statute of limitations establishing a time
{init after which the United States is forever barred from commencing
s lawsuit to recover money davages on behalf of Indian tribes, bands or
groups of American Indians or individual Indians whose lands are held in
trust or restricted status. Where the acts, transactions or occurrences
upon which the claim for money damages is based took place on or before
July 18, 1966, the claim will be barred unless the United States fil.es
suit prior to April 1, 1980. 1If the events took place after July 18, 1966,
the United States will be barred from commencing such a suit unless the
suit is filed six years and‘ ninety days following the time the right to
sue first existed.

The statute applies to all ca;ses wvhere the United States has authority
to sue to recover money damages on behalf of an Indian tribe or individual
Indian by virtue of its trust responsibility Lo.prutect Indian property
rights. It applies to causes of action arising out of a legally wrengful
sct or omission or the breach of a contractual obligation. In other words,
¢laims (a) for the unauthorized use of Indian proverty, (b) for the use,
pccupation or alienation of Indian .proper:y under an aprecment which vlas
aot finalized in ac;ord with applicable rules and regulations, (¢) for the
¢amage to Indian pr.opcrt)' in the course of using ft, (d) for the usc of
the property in 2 manner other than what was agreed upon and (3) failure

to adhere to the terms of a valid contract. To'establish a claim subject

APPENDIX
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to this statute, gt will be necessary to define the specific Indian property
rights vhich have been damaged and decide whether they are protected by
federal law. '

As trustee for the Indian people, the Department of the Interior w;ntl
to locate and process as many pre-1966 claims as possible before the
April 1, 1980 deadline. The Department, therefore, urgently requests the
assistance of tribal organizations and individual Indians by asking that
they examine their own records and report any possible claims to their
Bureau of Indjan Affairs agency or the ares office.

We request that even if you are uncertain as to whether a claim is
valid or is subject to the April 1, 1980 starute of limitations, you should
stil)l report it to your Bureau of Indian Affairs agency office or area
office and they will in turn determine with the advice of the Solic{tor's
Office whether this is a claim which the United States should file
and whether it is one which should be filed by April 1, 1980.

Please submit all claims by December 1, 1978. Early submission of
clajims will allow the Department enough time to perform the legal analysis,
Yook for al) relevant facts and documents and then decid: the correct

disposition of the claims.

The following discussion may help you better undérstand the kinds of
claims with which we are concerned at this point:

2
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PES OF CLAIMS BARRED-BY STATYTE

A, Clairs for damages due to unauthorized occupancy
or incorrect use of tribal or individuallv held
lands or for the use or removal of its Natural
Rescurces (Trespass)

1. Damages resulting from wrongful occupancy or use of

tribal or allotted Yands. For example, occupancy.of Indian

lands by & person, building, livestock, fencing, or other

Do emde i
R e i

improvements without lawful authority. Such cases may

arise as a result of boundary disputes, or occupancy and
use of such lands by another person who claimed owvmership

of the Indian land after those lands were {llegally taken

from the Indians for non-payment of state taxes, or occupancy
or use of Indian lands that were sold or leased by the
§ Indian owner, but without the United States' approval of the
saie or lease.
2. Damages to tribal or allotted lands or natural resources
resulting from fire.
3. Damages resulting from the vemoval of natural resources
from tribal or allotted lands. For example, unauthorized
removal of sand, gravel, timber or other minerals,
4. Damages resulting from the wrongful appropriation of ar .
interference with federally protected Indian water rights.
B. Claims for damages due to the wronpful
possession or use of tribal or individual

personal properey if such personal property
i1s protected by federal povernment. {Conversion)

prages resvlting from wrongfully depriving an Indian owner of the possession

g vse of personal property which is protected by federal law., TFor example,

‘the vrongful removal of felled timber (logs) from Indfan lands, While
3
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conversion of personal property can fall within the statute, darage
to-land and natural resources should be the focus of this effort.
C. Claims for damapes due to the non-performance of

a contractual oblieation relatinp to federally
protected tribal or individual propertv. (Contract)

1. Damages resulting from breach of & contract, for example,
use of Indian property contrary to contract provision, such
as surface damage resulting from mining operations, or use
of a right-of-way in a manner that has not been agreed to
in the contract.

‘2, Damages resulting from breach of a lease, for example, non-
payment of rent by a tenant or use of the land contrary to
lease provision.

3. Damages resulting from breach of a permit to use federally
protected property.

The foregoing categories and types of claims do not 1ndicatelall
claims that are subject to the statute. We must emphasize that each and
every claip will have to be evaluated by the Departwent on an individual
basis to determine if it 4s a valid claim, 1f it is a claiw tﬁat should
be brought by the United States and {f it i; a clainm that {s subject to

the April 1, 1980 deadline. Finally, this statute does not applv to anvy

clain which Indjians mav have apainst the Unfted Staies or an officer thereof

Again, we wish to emphasize that the Departwent hopes to fulfill
its duty to the Indian people by the processing of all.valid cl;!ms.
Because of the short time period remaining under this statute, the United
States Department of the Interior will be becter able to fulfill its goal

[
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if tribes give as much assist¥nce as possible by conducting a careful
yeview of records and files within thelir possession, by maintaining
close contact with individual members of tribes, explaining the sutbte
and encouraging individuals to submit thedir claims at an early date and

{inally, by working closely with the Bureau of Indian Affairs area and

agency offices.

-
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BRAPT -IXNTAKE -FORM-POR-ACENCY -HSZ

Submit by December 1, 1978
Name:
Address:
Phone: .
Tridbe:
Are you an enrolled member?
Do you have a complaint ngainst another person or corporation for
their using your land, water or other property such as timber, or

winerals, vithout your permission?

Has any such person or corporation used the property, vith your
permiscion, but in & way that has caused damage to your property?

1f the ansver to number 6 or number 7 is "yes", please describde
your complaint:

Has any such person or corporation used the property upon the
condition that you be paid for that use and then failed to pay you?
1f so, how much are you owed?

Can you give a legal description of your land:

8. 1s it tribal ., & trust allotment” *y OT

privately owned ?
b, What is the allotment number?

¢. Who was the original allottee? What is your share? Are you
the sole owner? 1f not, who are the other owners?

What is the name and address of the person or corporation sgsinst whoam
you kave (his complaint? '




). During what year or years ¥§id these things happen?

{). Have you filed a complaint about this, with the B,I.A., in the past?

#. &. Do you lease your land?- -

b. To whom?

c. Has the lessee paid you all amounts of money that are due
under the lease agreement?

d. If no, hov much do they owve you?
. 8. Do you pay taxes on your trust allotment?
b. Has your trust allotment been taken for nonpayment of tazes?

¢. 1f so, when was it taken, by whom and where was the land?--=--+-e~~=oscs

/
{
|
!
|

fﬁn’ﬂ'\n"e of person giving inlformation Signature of person filing
out form
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BENIATION ESTIMATES
{FROM PRESIDENT'S BUDG%' PROPOSAL JUSTIFYING APPRO
FOR FISCAL YEAR 1983, U.S. DEPARTMENT OF -INTERIOR, BUREAU OF INDIAN.

T. ROPRIATIONS COMMITTEES January-February 1982)
AFFAIRS, SUBMITTED .ﬁ:%ff {cation of Progran and Performance -

Activity: Trust Responsibilities
Subactivity: Indian Rights Protection

(Dollar Amounts ia Thousands)

1982 . . - : e
Appropriation FY " FY . Inc. (¥
Enacted to 1983 1983 . or
. e * _° Date Base Estimate - Dec, (-)

A En'd:om:en:al Ouality sy -
- (rrz—r)

B, tndian' ught
Protection

) m:t::ﬂmtions

e L SEE e

‘r:i‘beIAgency Oper:tiom -(S)
(S).

638 r-y Coa:

Dol e )
© - Other ‘It\:tt xupon: bilities
' Prw:au.

-

A:cbeologictl Claumces )

- Statutn of Limiutimu (s)

A11 Othec ugh:s -
B rroteczion 2

) An:bodza:iou' 25 U .$.C. 13 (The Sayder Act of Novenbu' 2, 1921) is the basie
authority under vhich the Secretary ptoddu urvices to feée::liy recegnized e

Iudixns.

2

: vclf.xre. .~,_-

 investigated and solutions sre 1dentified. It 13-the aim of the Enviroomental’

42 U.S.C. 4321, et. seq. This is the Nationsl Envirensental Policy Acy (NEPA)

- vhich establishes policy and goals for the Federal Government to fulf{11 “The

responsibilities of each generation ss trustee of the environmenc for succeeding-
generations.”™ 1In order to achieve this policy, NEPA establ{shes the procedural
requiresent that all major federal actions significantly affecting tha qualiry
of :he human environment be preceded by an emvironmental Impact lt.ltenent-v

16 U. S.C. 470 et. seq. and 16 U.S.C 670u et. teq. The Natiocual Ristorie
Presarvation Act and the Archeclogical Resources Protection Act establish .
national policy for the msnagement and protection of cultural Tesources.

Objectivess The objectives of the Environmental Quality program ara: (1) te *
ensure. that proposad Bureau actioos affecting the enviromment comply with NEPA
sod other acts of Congress regarding cultural resources and specific aopects ..
of anvirormental quality; and (2) to review the proposed sctiome of other .-
“Fedaral’ :gencie: a3 part of the NEPA process to ensure that porentisl hwcu-
ou Indisn lands - and people are adequately considered. - Other- sctivities: vhich-—
are critical to the enviroomental finction involve air and vater polluriom.. .
abatement, pesticide nmanagement, hazardous materials Sanagement, c:-nltuzal ué\
ucbeologicnl pteumclon and aciv! rain inrvutigations' :

Blsc PtoE = 'The ptoble-l be!.ng u!dtened are- basically those vhich have hen

__Tecognized- \sy Congzess i.n medng legislg_d.m. fnr—czrviromtd praeectioa.t.z
uxl cultutal resoc:eu nuu; :

N‘EPA md vnrious othc: acts such 2s the Natdonal lultotic and Preservation
Act, Fish sand Wi1d1life Coordimstion Act gnd the Archeological Resouxcea. - 7
Protection Act require the exsaination of proposed actions on Indizm lande to
determine 1f they mey affect the quslity of the human envirooment or tezcurces
vhich are protected by specifiec statutes. These activities {neludes coal |

. mines; oil and gas exploration, ursniim nining, timber harvesting, and othtr

" surface disturbing’ activities. Uhen the exaaination cr assessment ‘indicates

a significant Impaect, then an g¢nvirormentszl Impact statememt (EIS) wﬂl b
prepard to insure that the Indfan.pecple and Buresu offictals are svare of’™
inpacts on the enviromen:, the ruource:, tridal eultural hexitage .md socis)

s .

e

'rhc telationship bc:ntn Environn-nul Ouulf.ty and tbc other yrogrms 1: ‘that
other programe inftiare or receive proposals vhich may 2ffect the euv!.romcnt,
and the Environmental Quality program coordinates compliance with FEPA and
other enviroomental lawe.’ The Environmeatal Quality program also ingludes the
coordination of activities refarding culturzl rescurces, Clesn Water Act,
Clean Alr Act, Endangared Species Act, Toxie Substances Control Act, other:
lave or rsgulations concerning the eﬂvitument, ln:l enviromen:xl izsvas uhﬁ
aay not be addressed by exis:ing ln. .

In ceuplying with N’KPA and other emirom:n:d lmu. the Enviromen:zl Scrdcu._
Staff vorks quickly to determine vhich-lavs zpply end the most efficient vays of
: pbtaining compliances. . As far as NEPA documents are concarned, action begins .
as soon 28 the project {g defined.”  Schedules ara set up and maintained to tha
meximm extent possible.” Aay problems that arise are quickly and thoxoughly:

Services Staff to completa the documents as ripidly and accurately =ze postibln
in order that the decisfon msker may have the paximua amount of time and the -
best {nformatioa available {n order to make an informed decision.- This,

LS . : . - . -




‘’- for. Fands for those ass not included here, because of uncectainfy of total *

| & : & -
philosophy has baen warking very well as the EIS(s) and EA(s) of tha past few ycars
have bsen completed very close to schedule. This includes laxge projects such as

the Mt. Tolman Mining Project and smalier projects such as oil and gas lsases for
the Nocrthern Cheyenne.

An iaportant part of - the Environmental Quality program is the review, commenting
on, and dissezinaticn of environmsntal impact stataments prepared by othez
“agencies to insure that the Indian pecple are aware of the proposad actions -
and the impacts that may affect them, and that thelr concerns are caplidczd.

The Archeological Clesrance Program is designed to examine areas on trust or
federal lands being conzidered for construction or modification and to idantify
significant historie, archeological or scientific featuras, sites oF data -

that say be present., If any of these features are found, measures ire cmtnntd
to Teservs, nhuh ox a.lv-qo tha sources analwd. These pluns ‘axalalse ..
weds unihblo to “the t:!.bu. ; R -+ g R
&wsremoncd. prog: tunda age uud tox pcnonncl. and npptt u:vim ‘at the
Araa lavel and the Central Office. Whare staff are not availebls, we contract”
vith private consulting fimms for resourca investigations isading to repoxts,
_ Freparation of assessments, and statesents necessary te attain the objectives
_ and goals & the [xogrsa. The Zunds which are :oqnutnﬂ for the tribe/agency

level axe for such’ contracu, omrL..

: : Do aTEeRes * i

ot tbo bnnty-tve P.r! for environsental uxvtcu. S are locatd at the Cantzal
Office and 17 at the ares offices. Not all environmental work is accc-pnthd'-
by thase personnel. =fforts by staff of other grograms (minerals, forestxy,

real astate, etc.) are requized {an envizonmeatal .xn.{nntim and raviews. .
Funds for those activitiex are provided by, those gtcgtlu. In ldditieu. theze. .~
are rajor snvironmental azsassmants or iapact statements vhich must be- com:actod

fand needs and timing.- Funds for those are sought through supplcnnuh. by.
use at :chud ptog:nn funds, or by rcp:oq:n-&nq t-qn.lt:. N

Horldoad Datn

FY 1961 _rr1sez_

Eavizonseatal Buaizacions . " 45,500 " s1,600 sz.soo

. Assessments ) . 700 - . 700 <730 -
- . Inpact Statessnts- [ . 2 - &
.- n.vi.m o . 420 420 ST 4.'39_._,

:nvitumtﬂ. cxnimtions. usu:unn And reviews are :out.tn. in. rutn:.'

Inpact statements, hovever, are not routine and could be required at any tinme,
They ars usnually a result of amineral developsent on reseaxvations and m 3
tq\dxd bctoto aay lcuu ™ coapencs wotk can bc authnziz.d

tuqulrd. The pcvjtcts are the reclasation of the Jackpile Oraniua Hi.u.‘-

($175,000) and ths Hoopa River fishery controversy ($200,000). Tha increass: .
in number of EIS's ia 1983 is in anticipation of increased oll and gas activity, ~ .
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" Discribucions

“claims for money danages in behalf of a Tecognized tribe, band or group of
~ behalf of an hdivtdul vhou hnd is hcu h :m: or tu:rictul status.

@ S

Decresse for FY 1983: - N

{Dollar Acounts in Thousands)

1983 Base " 1983 Estimate Decrease
Enviromental Ouditi - (9 © 1,193 : 1,165 ~28
Lo, o {FTE-T) (22) o (22) (—)

Tribe/Agency Operacions ($) ° -

‘Arez 61!1@_. Operations ($)

" The net dcc:eu. o£ $2!.000 1s :h Tesult ot adjutnean.u uibclagncy area !
. and Centzal Office ptiorltiu. This includas’ ;xeductiea fa’ pcmnucl sezvim-

Authorizations 25 u.s.c; 13 (the Snydtr Ac: of Fovember 2, 1921) is the baite -
authority undexr which the Scetc:u-y yrovﬂcs seTvices to tedcx-ally rcco‘nkod .
Indiau . ) - Do

28 U. $.C. 2615 (S:A:un ot uaitatiou) ptwi.dct thac the Unit.d States mr.n

Anerican Indians. This section also allows for sianilar actions for or om

e gne Ak
il -

PJ.. 96—4!1 y:ovtdct fe: subs!:tmt pto:c::ioa for Alsska Kativ-:, convcytnc.
of titla to Alaska Fative allotaet appucnn. aod ic developaent grants’
to Native ‘roupl. T .

Tha Alaska Ra:iv. Qlains So:tleun: Act, P.l. 92-203, providcs for t!m m«:— KM\-
4gacion and certificacion of cedetery sites and bistorical phcu -nd thelr :
:ramfc: to lh:iv- Regiond. Cotpoutieu.

_,.su:u guatanceed the various federally recognized Indlan tribes through treaty, -

bjcctives: To pn’um the Tesourcas and protec those rights vhich the Toited

statute or executive order. In perforaing its respousibiilitieés, the Bureau of
Indian Affairs cust meet vhatever challsnges may occur and initlate actionm’
necessary for the protection and continued viability of those rights. Ta . -
provide for tridas the finadcial sbilicy to beccas izvolved through legal or.. -
legislative advocacy; to address all wresolved issues; L.e., water rights, AL
fishing and hunting rights, aod to bring potentially con:csdng parties together -
on a broad scale to considecr Indian ri;hta issues and seek areas of coamon
;n:c:uu and ;oa].a. . . .

kY ' T : .
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Base Prg_g‘ ran:t Indian tribes are vitally interested in preventing the erosion
of their rights, In addition ts the Bureau of Indian Affairs, the Department -
of Interior Solicitor, and the Department of Justice both have key roles in
rights protection. The Departzent of Justice usually represents the Indian
interest in cases under adjudication. The Interior Secllcitor provides legal
advice to the Bureau and tn tribes concerning rights issues, and prepares
~ litigation reports for consideration by the Department of Justice.

It is the policy of the Department of tha Interior to encourags settlements
t:h:m:qh nagotiations rather than protracted U tigation, vheras possible.

Seventy lavsuits related ts Indian rights have been filed to date. Six of

these uu1 be in the trizi or appeal stage during FY 1983, requiring majer
litigation support efforts; thirty mora cases vill be sctive, requiring zoseuek
and evidescs gathering effortss at least one hundred rights iszsuves will be ¢ -
ijdentifisd and negotiated, some requiring research and coapllation of iaformation.

@WWMM-;_ deagTiey
wﬂmbc&‘ﬂ?& _ ~ - s ,'. . e

1t iz incumbent upn the Fedaral qevemcnt. by vittua of iu nsp:nsfbmw
to see to it that Indian rights are not abrogated, lost, or i.ntd.nqed wpotis 3
The majority of the. tribes are not financially able to andertake the ;teqzm
necsssazy te Protsce thair rights and resouzces. 3s fressures mount on sca:e.‘
rescurces, especially vater, program efforts should bc lvanabh m assure
tha: Indiu riqhts are etzcctinlr p:otlcced. o
- N .-—’ -~ * .

Mel/lgcnq Oprldons (ss 740.000): 'rhc cights protectien activ!.ty gtcv!.dos

the Bureau of Indian Affairs vith problem-soiving staff and tachnical support -
services at tha reservation or regioral leval for the protectioa of the wulti-

bililon dollar estate vhich the United .States administars on behalf of the . ... 7i:
Nation's Indian tribes. This includes support to seet challenges to tr!.bl.‘l."--

rights and interests that are protacted by traaty, statute, or Executive Ocder
as wvall as the initiation of those actions required of a prudent trustee to
chr!.tr th- natuzo o:! and to ensure ﬂu eontinued v:lab!.uf.y ot those r!qhu.

Where nego:!.lted aq:cmnt: are not poss:lble, this activity xxmr!.d-t ﬂm his- -
torical, technical, scientific, and other professiorial expertise n-euslty =
for the GCovarment to litigate challenges to Indian rights vhich th- Onited ..
States has gurmtn-d thtough treaty or statute. ]

The major costs for services reguired in the protection of Indfan yights cam
“not be et vithin the Tribe/Agency level of funding and has besn progranmed for
sevcnl years in’ the subactivities described belows i.e., 1itigntion support,
attorney feas, unresolved Indian rights, hunting and fishing rights. ' Those' .
subactivities are [rogransed at the Central Office, based on informatiea ptedM
by the tribes, Agency and Area Offices. Tha funds are used to support rights - - -
geotection activities, on a priority basis, based upon the ralative iaportance |
and urgency of th. canc:ovcrsy bd.nq n‘chatod or nth‘td. SRR

Centul. ottico suzz OPenelons (ssas, 000): ‘This clmnc ptwlde- th. luca P
of Indian Affairs professional, tachnical and managerial personnel to .
the rights protectfion prograa at the national level, to undertake policy init- °

{atives, to Lniult‘ and review lcqishﬁon, ta make allocation detarminations -

- 121

. Litigation Support ($1,762,000):

-‘ham :he bexlch aad afc:y o! tha tmrvatio- pop\dndn.

case.

un
for righu protection fuads centrailly con::olled, and :n%iuue and msonitor
contracts for rights protecti{on ressarch on & multi-regional or national basis.

These staff work with all segoents of the Buresu {a rights iszsues affecting
all Bureau programs.

Other Tm;: Respons{bilities Programe:

Thie activity provides the infermation znd
evidence gathering capability required by the United States to successfully
defend the Govermment's posicion in litigation involving Indian rights iszuves.
In some instances, the United States £z suing in sctions brought eu ies ows
behal? or on behalf of thé Indian tribes; iz others, is 2 named defendant in
actions brought by third parties; and in others a named defendant fa actions
brought againsc the United Statee by Indian tribes. licigaciocn suppert 4is aiso

' provided to the tribe in cases vhere they are zeparately rapresented beeavse

other interests of the Thited States conflict with these of the affectad tribe.
In such cases, a trust relationship z0d fidueiary obligation seill existgs... Huch .
of the zctivity conducted in support of litigatiomw 4# actually directed towards
negotistad settlement of lavsuits. The gresat sajority of cases requiring livig—
ation support involve the defense of Indian water rights. Others {nclude
trespass, title quastions such as property line dispuces, rights—of-way, alleunl:
claing, minersl entry, pollution igsues, activities vhich have !und ox endd

A:tom.cisr Tees 537505000? Msiﬁu o!-i:hc Canptrollet Ceneral snd the Court_ N
Appeals for t {recuit have ruled that it {s appropriasca to expend T
appropriated funds to ensble 2 tribe to retzin independent counsel in situations

~.-

.in vhich the United States cannot represent tham as contemplated by 23 v.8.C

175, or vhers separate representation is resquired becsuse of inherent conflicts
of interest vhen the Usited States is repressnting its own propristary interests,
or becausa uverd ttﬁu v&th eoumeung Lntu'uu are imlved ln the b :

Reguht!ou governing :bc expemu.turn of nppropzhtod fundn for the ha of
private sttorneys represanting trides in cases being lirfgated, or vhers the
tribe is injtlating litigation, are baing promulgatad. Following ara the S
existing policy guidelines dctcmlutn' Ppriority classificstion ot eligibﬂity .
for sttorney fee fundings

-
.

(a) In the event that s tribe is suvad directly and pust defend

its {omunfty from suit as well as on the meritz and the Attorney
General declines to defend the tribe, thesa facts will constitute
the lurelu s firse pieu:y funding of a tribe's attorvey's fees.

(») In thn evant that the Dnited States is sued and a tribe's {or - - .
tribes') rights and interests (e.g., Winters right) ara challenged .

by the action and, ia addition, other identified interests of :h

United States (BuRec, BIM, ete.), or the rights and {nterests of

another tribe conflict vith those of the affectad txibe, such hets .
will constitute the Buresau's second-priority funding of a tribe's ‘
(or trlbes') attorney fees. R

. ‘ su- '2? : "

o
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(¢) In the event that the actions (or {nactions) of another parcy . In order to support “prisa facis" cases, progranatic sucveys, appraisals,

detrinmentally affect the rights and incterests of a tridbe, and the soll and range Lnventories, evidentiary studies and title research need to be

Attorney General declines to bring suit to enjoin such action, thus - . accoaplished. 3Becausa of the volume of work, a certain percentage of the .

forcing che affected tribe to bring sult to prouc: {cs rights snd caselcad is contracced out.

Moet of the vwork that i{s contracted ts highly
technicsl, such as photogrmmetric surveys, biologicﬂ. iovestigations, and
o:hez various types of land appraisals.

interests, such facts will constitute the Butam 8 third-priority
.fuad.iu( of s tribe's actorney's t.cn.

.

Unresolved Indlaﬁ Rights Tssues ($630,000): This sctivity addresses & broad ’ . AHCSA Site Surveys (91--000.000)3 This funding provides field :upy.oxt uwaits
spectrum of rights {ssues not under litigstion. The emphasis 1s upon idencifying for investigation and certification of cemetery sites and historical places
rights issuss and obtzining satisfactory resclution at the lowest possible level. * authsyized by the Alaska Native Claims Settlement Act. Most of the sitas are-

This activity vwas initiated about four years ago with requisite research undazr-

taken to identify unresolved situacions requiring scticn to protesct and preserve ANCSA przogram, absorbing about 1/3 of asannual funding requirements. Field
Indian cights. Information genu‘l.tcd by this activity 1s used primacily to- ) Support wnits planned for FY-83 are located iz Doyom, NANA, Bristol hy, oo
seek and obtain a negotiated settleaent; failing this, it can be- used to mpport c:.lisu and Aleuc hgionl.

the fniciscion of litigacion. Some of the issues idencified can ba resolved - ’

administratively er through legislation. The issues addressed include, among . Wt:h thesa fmds. 160 situ vill be locnted .;dditiond tufomtiou gathetd zw!
others, thess iuvolving vater rights, aineral satry, trespass, title qu&suont; verified. The FY 86 target date for conyhtun will not be resched due to N
reaeuable resources, pollution problems and activities which endanger reservation ° incressed coscs, causing fewer sites to be completed.- Two hundred sites: ,ye

psrsons or property. In wost cases, negociucd u:uwn wiu ba obuiad ) yeaz wuu need €0 e accouplished fot an !'! 86 coupletion dau.
at tha local A;encylhunuuon Icvd.

renoté and accesaible only by helicopter. Travel is an integral part of the

. ‘ A _‘ , S N Alaska Lands Act (52, 150,000): is authorized by P.L. 96457, tha Alasia Faticeal
auntin “and rishin u h:a (31 658 000): r:ibu ar 198 to court to csuhlhh - TIntorest lands Conservation Act (ANTLCA), this funding provides for effective -~
their rights not only to hme and i_icE buz also to assure that sufficient astural _

coordinationf/consuleation vith land sansging. agencies and the State on subuist-

._CEsourCes, {.6. vatar, forage, atce, ara available to make thoss rights masningful ence prefsrence for Alasks Natives; adainistration of programs dtccdn'«:h

to prevent the misuse of the rasousces by persons aud agencies; to guerantes thag acquisizion of Native allotments, and the adninistration of grants to each et
the resoutces are protected for use by future generations. This sctiviey provides the Native Group Corporations cartified as a Native Grouwp under the Alaska -
ths Daited States and Indfan trides with the informstion necsssary to-detarumine Nativa Clains Settlement Act. Supplemental finds vill be used to establisk e 7 -
the extent to which treaty hunting and fishing rights way be sasarted without autozated retrieval system for the allotment records. Inventories of merchantable
danaging the fish and gana resources. This includes biological data coilaccisa . . timber on Fative allotments will be accouplished. Trespass, abateasnt, and fire .
and analysis to establish Nerd sizes, stocking rates, harvest quotas, “and - : - protaction services will be provided for allotments. Of this amownt $500,000 .
analysis of euvir cal developuent, and other impacts on fish and game .- = will be psed for sattlement costs of land selections for three Alaska Hative
resources. The information also provides a bdasis for self-regulacticn by tribes, Corporations, as required by the Alaska Lands Act.  $2507,000 of this:smount
" which aust bs abla to demonstrate to the tldlflction of the States and ths- : wil). be u.d fo: ‘conod.c d.v.lomng ‘:mg. to Native Croup Corporations.

courts that cthey have the manag and capacity to regulate- L A ‘ : .
E‘6""'!101-1&].0.-! Datat . ST 3 i
. E;’i
)_5 been £iled. Fifty-saven of these.cases concern” vater rights. Of those, thrae
b
b

£ tute of Linitacions ($3,000,000):" To umzuy. rcuuch. prepare, ud e
' 211 valid claims for mooey damages against third parties vhich arosa prior to '
; 1966; and to £ile these claiazs before December 31, 1982, vhea the Statutas of
f Linicacfons” expires and to develop legislative remedies for certain types of.
L clains 1a coapliancs with P.L. 96-217, Sectfon 2. Tha program is designed to

their neabers’ exercise of treaty huatiog and ushing ri;hta in nu_:_h a -mc:
At the presest :!.n.. apyroxhntdy 70 hwndu ula:ing to Indin tights hvc*
ars in the trial stage aod tventy-five more may be characterized as active, - o

as to prevent dgp:ulation of the resources. . .
priority uatters. By FY 1983, ve anticipate that at least 3 or & more water
rights sdjudications will be filed by the States; chat the three curtently -
being tried will scill ba in the trial stage or vnder appeal; and that ] S
d approxinately five additional ‘cases in the States of California, Arizona, '
New Mexico, Washington, and Montana will become active. In additiocn, each year,
Indian tribes are {nvolved in ‘over 100 aduinistrative hearings, administracive’ -
appeals or third party negotiations involving their property or sovereign . -
rights. Active:-Statute of Linitations:cases pressatly.s -nmbcr_-_-ll.,376.—0£ghcu
307 _have bun snbnit:od to. I:b-—ncp-:mnt —of - Juntiec_:, "

protect rights, and to avoid hundreds of willion cof dollars of goverrmental
u‘unq for failura ta dlschu'ge the tiduciuy rnponsibinticl ot :ho M:M—

R Statas. a i .

©Oa March 27, 1980. Congreu extended the deadline to: tuinx clai.na under ths
Statutc of Unications, (28-U+5.C. 2415), from April 1980, to December 31,
1982, ia tecoguition of the large nunber of discovered clains r.o e procc:ud -~
nd chc htu mmbet ot undiseovend yo:cn:ial chhs.

o Dacrease for H 19833 — .- A B LT e
) LT g x s . RPN " {Dollar Amouats in Thousands
. Ve ara pruen:in‘ :hn Justice Department with prhu {ad- :lus. Thnu m PR : o . e e e e -

essencially protective suits vhereby ve make sufficient.showlng juscifying'a ™ ° . .

sult, but vhere addicional evidenciary studies are needed to support facts, - ° 3. Indfag R{ghts
1.c., 1dencificacion of heirs, title seaxches, :ccﬁrcu\studies. ete. . Procection )" . 17,276 17,083 -193
g ; . - ) . . (rIz-1) (36) 70) (-16)

ot LY " - . 3 . N

< . -
. oe i :
H
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Destribution: _— =
Tribe/Agency Operations (§) 1,845 2,010 +368
638 Pay Cost - N €} -0~ A 17 +17
Ares Office Opsrations (§) 088 3,520 -576
Centrsl 0ffics
Staff Operationms (€)) 586 586 . —
Other Truse Rss ponubmtiu -
Programs: L _ . ) .
Litigacion si-ppo‘n_» - . - Tz . T2 T —
A:tc;fr;cyl i'.el

T s 4 780

" Unresolved Indian
Ri;hcs Issves-

Eunuag

nshing Rigbt

sntutt o£- :
Tinications 16)]
ANCSA Site Survoy:_j ) ($)
Alaska Lands Acg - =~ (”T

Tribe/Agency Operations (+$366,000): This f{ncreass represents funding levels : -
established by tribal priorities, in accordsuce with their concerns for protection-
snd understanding of their rights; and in sccordance with Bureau emphasie to

place a2 greater propottion of tho Buresu's p:ogn- efforts at the local qcncyl
tribal lzvd. . . . s .

The FY 1983 request includes $17,000 to cover sidditional salary costs calculated
.at 51 of gross salaries for eaployees of tribal contrsctors {n order to couply .
vith the requirements of See. 106(h) of P.L. 93-638.

Ares Office Operations (-5576,000): This reductiod resulted from a reduction
of 15 FIE at the Arez Office level, and from changes in Area Office priorities.

Tn addition, the planned Gcneral Overhesd Cost !educthn will lffect the nctul.l
fundi.ag for Area otuees. )

Alaska unds Aet (-i-sl.ooo,DOO): These are the sdditionsl funds required for ~
settlement costs of land selections for the three Alaska Rative Corporationg, .
ss required by the Alaska National Interest Lands Conservation Aet, under

Section S06(d) of P.l. 96487,

. o ;e 125
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Statute of Limitatiens (-$1,000,000):1 This reduction is a result of legal
determinations raeducing the nurber of cases vhich will be filed and 1itigated.
A large nurber of section-line road and utilicy tightgs-of-vay cialus vers
subnitted for Litigation. +hile technical trespassas exist, tha clains for
damages are without eerit because both types of rights-of-way claims confer
benefits which cospletely or substantially offset the trespass Samages. It i

,.anticipltd that thess funds can adequately meet the need to pursua the

evidentiary material, additional facts, technical atudies, appraisals, ete.,
required ts support the clains filed. . :

', Object Class Distribution
Position Title - - - Grade Nasber < 3 1 Sa‘ia;_z .
Paralegal Spectalist " ' 77 $-56,490 ,_,\
Watar Resources Speclalist’ T ~28,248°
Natural Resources Spdd.!.:e -23,566
Archeologise ... [ A | =23,568 .
Realty Specialist. g © =70-638" .

Rights Protection s;odnnst C 24,382,

Clerk Typist ity = C-81,410

“ Total Penanent ‘Nl!.tiom (rm . -299,817 ..

Othar Per 1 Comp tiolecvecscsorvransecrocascon - ~18,000 . °
Total Personnel: Compensation {ITE-T)cecccorccasses -18 -317,817

Personnel BanefitS.ccccciconescstcsccsssracnsoccssee : ~31,200

Travel and Transportaticn of PersonS.ccccccccccesscse -+ o -§,983

Other SeXVAiCES..ccesracmncovesvessosasssncocsasesses = 614‘!,000

Suppliies and’ Hatctialn................. esssssoe
;. TotAleeccowccoe

eseow

'
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