95t ConGrEss | HOUSE OF REPRESENTATIVES REPORT
2d Session No.-1386

ESTABLISHING STANDARDS FOR THE PLACEMENT OF INDIAN
CHILDREN IN FOSTER OR ADOPTIVE IIOMES, TO PREVENT THE
DBREAKUP OF INDIAN FAMILIES, AND FOR OTHER PURPOSES

Jury 24, 1978.—Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. Upawry, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT
together with
DISSENTING VIEWS

[To accompany H.R. 12533]

[Including the cost estimate of the Congressional Budget Office]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (H.R. 12533) to establish standards for the placement
of Indian children in foster or adoptive homes, to prevent the breakup
of Indian families, and for other purposes, having considered the same,
report, favorably thereon with an amendment and recommend that

the bill as amended do pass.
| The amendment is as follows: _
Page 1, beginning on line 3, strike out all after the enacting clause

1 i . . .
- and insert in lien thereof the following:

That this Act may be cited as the “Indian Child Welfare Act of 1978,

= Swe. 2. Recoguizing the special relationship between the United States and the
- Indian tribes and their members and the Federal responsibility to Indian people,

the Congress finds—

(1) that clause 3, section 8, article I of the United States Constitution pro-
vides that “Tlhe Congress shall have Power*** To regulate Commerce***
with Indian tribes “and, through this and other constitutional authority,
Congress has plenary power over Indian affairs;

(2) that Congress, through statutes, treaties, and the general course of
dealing with Indian tribes, has assumed the responsibility for the protection
and preservation of Indian tribes and their resources; :

(3) that there is no resource that is more vital to the continued existence
and integrity of Indian tribes than their children and that the United States
has a direct interest, as trustee, in protecting Indian children who are members
of or are eligible for membership in an Indian tribe;
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ha alarmingly high percentage of Indian familics are broken up
bxr(%%let?;gxc?\{lal, f)lften ﬁrlxxrax'i‘anlt-ed, of their children from them by nomrxba}:
public and private agencies and that an alarmingly high perce‘ntage of ilic
children are placed in non-Indian foster and adoptive homes and institu-
UOZ’BS)’ tz;}naci the States, exercising their _rqcogni_zed_ juris_dic_tl_on over ‘Inlc!im'n
child custody proceedings through administrative and judicial hodle.},) a\g
often failed to recognize the essential tribal l'el_a‘uons.l_of Indmg people and
the cultural and social -standards prevailing in Indian communities an
SEftf'].mlil.h?II“}']e Congress hereby declares that it is the policy of thls l\l&tfflor}, in.
fulfillment of its special responsibility and legal obligations to the‘- :n(;n(ém
Indian people, to protect the best interests of Indian children and to pr (%nxf) € in]'(f
stability and security of Indian tribes and families by the estnbhshmenx (fw m’l' i
mumn Federal standards for the removal of Indian children f1'01‘n_tileu'_u.q¥nfxl 1e:
and the placement of such children in foster or adoptive homgs W thv.1 “t i Imdlcl(n
the unigque values of Infd.iz;nk;‘ultlér?, a{id by L)l'ogld;g;gﬂﬁlqr assistance to Indis
'ibes e operation of child and family service programs. . o
tnggz.in‘}'t }i’ocx)'pthe purposes of this Act, except as may be -specifically provided
WIS » term— .
others 1(1(,)’ t“}:(!‘utlsc‘i 1cuslod_v pracecding’”’ shall mean and include— . o
' {i) “foster care placement’” which shall mean any action ICHOY mlg an
Indian child from its parent or Indian custodian for temporary p a‘(:e-
ment in a foster home or institution where the parvent or Indian custgdi;u_l‘
cannot have the child returned upon demand, hut where parental rig ta.
1ave erminated; o .
}‘aziE)n}::e}?];%?lg&gnlof parental rights” which shul_l»-nmgn' any action
resulting in the termination of the p_a.rent.'-qhﬂd relationship; < vlace.
(iii} “preadeptive placement” which shail mr_*an‘.the tcm.p‘orm }‘ place
ment of an Indian child in a foster home or jnstitution aftev the t(-;l Ipllna(i
tion of parental rights, but prior to or in lieu of adoptive placeml.eu H (\nt
(iv)_“adoptive placement’’ which shall mean the permanent p_ac?.m_enl-
of an Indian child for adoption, including any action resulting in afina
ceree of adoption. - .
Suchdterm or termls shall not include a placement based upon an act-"\\—_hlch, if
committed by an adult, wolild be deel;}({:(}i1 a cnm;:q or upon an award, in a
ivorce procceding, of custody to one of the parents. :
dl\(g)l C?:é::t(;:ﬁ_‘(llg:l fi"mi]y member” shall be as defined by the law or cu‘stm]n o,f
the Indian child's tribe or, in the absence of such law or custom, shall .J(.‘l;\
person who has reached the age of eighteen and who is the In.'..hm} :ch]ﬂ( s
grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law,
nicce or nephew, first or second cousin, or stepparent; . e
(3) “Indian’ means any person who is a member of an Ind..an .t” Tlg}at'
(4) “Indion child’” means any unma»rrle_d person \.\=ho_1s_ nndm‘ age e;b “oi‘e_*n
and is cither (a) & member of an Indian tribe or (Ib) is eligible for em Jelis.]up'
in an Indian tribe and is the biological child of a member of an Indian tli_)e,
(5) “Indian child’s tribe” means (a) the Indian tribe in which an {nclgan
child is a member or eligible for membership or (b)_, in the case of an nc_ia-n
child who is & member of or eligille for membership in more than one '?rx )¢,
the Indian tribe with which the Indian child has the more significant cont actsf,
(6) “Indian custodian” means any Indian person whq has legal custodly s
an Indian child under tribal law or custom or under State law or tobwr 1&{‘11
temporary physical care, custody, and control has been transferred by the
rent of su hild; o i
pal(gl)lt“(lisdigg corgn’niza-t-ion” means any group, association, partneys}‘l}tp,
corporation, or other le%a.ldgntity owned or controlled by Indians, or a majority
Se ers are Indians; . .
of (‘g?o‘?gnﬁfgzribe” means zmsr Indian tribe, band, nation, or other o.rgamz_ed
group or community of Indians recognized as eligible for t.he_ ser\{lcels 11)_10-
vided to Indians by the Secretary because of their status as Indians, m(i\[ uctl'r‘:gl
any Alaska Native village as defined in section .3(0) of the Alaska Native
Claims Settlement Act (85 Stat. 688, 697), as amended; . ) nid
(M) “parent” means any biological parent or pare.nts,_of_an'Ind_mn1 (‘dll(
or any Indian person who has lawfully adopted an Indian child, u&cfuullng
adoptions under tribal law or custom. It does not include '.che unwed father
where paternity has not been acknowledged or established;
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(10) “reservation” means Indian country as defined in section 1151 of
title 18, United States Code. In any case where it has been judicially deter-
mined that a reservation has been diminished or the boundaries disestablished,
the term shall include the lands within the last recognized boundries of such
diminished reservation prior to cnactiment of the statute which resulted in
the diminishment or disestablishmoent;

(11) “Secretary’” means the Secretary of the Tuterior; and

(12) “tribal court” means a court with jurisdiction over child custody
proceedings and which is ecither a Court of Indian Offenscs, a court estal-
lished and operated under the codo of custom of an Indian tribe, or any other
administrative body of a irile which is vested with authority over child
custody proceedings.

TITLE I-—CHILD CUSTODY PROCEEDINGS

. SBC. 101. (a) An Indian tribe shall have jurisdiction exclusive as to any State
over any child custody proceeding involving an Indian child who resides or is
domijciled within the reservation of such tribe, except where such jurisdiction is
otherwise vested in the State by existing Federal law. Where an Indian child is
a ward of a tribal court, the Indian trihe shall retain exclusive jurisdiction, not-
withstanding the residence or domicile of the child.

(b) In any State court proceeding for the foster care placement of, or tcrmi-
nation of parcntal rights to, an Indian child not domiciled or residing within the
rescrvation of the Indian child’s tribe, the court, in the absence of good cause
to the contrary, shall transfer such proceeding to the jurisdietion of the tribe,
absent objection hy either parent, upon the petition of either parent or the Indian
custodian or the Indian child’s tribe: Provided, That such transfer shall he subject,
to declination by the tribal court of such tribe.

(¢) In any State court proceeding for the foster care placement of, or termi-
nation of parental rights to, an Indian child, the Indian custodian of the child
and the Indian child’s tribe shall have a vight to intervene at any point in the
proceeding.

(d) The United States, every State, every territory or prossession of the United
States, and every Indian tribe shall give full faith and credit to the public acts,
records, and judicial proceedings of any Indian tribe applicable- to Indian child
custody proceedings to the same extent that such entities give full faith and credit
to the public acts, records, and jusdicial proceedings of any other centity.,

8Bc. 102. (a) In any involuntary proceeding in a State court, where the court

* -knows or has reason to know that an Indian child is involved, the party seeking

the foster care placement of, or termination of parental rights to, an Incian child
shall notify the parent or Indian custodian and the Indian child’s tribe, by reg-
istered matl with return receipl requested, of the pending proceedings and of {heir
right of intervention. If the identity or location of the parent or Indian custodian
and the tribe cannot he determined, siich notice shall be given to the Secretary
in like manner, who shall have fifteen days after receipt to provide the requisite
notice to the parent or Indian custodian ang ihe tribe. No foster care placement
or termination of parental rights proceeding shall he held until at least ten days
after receipt of notice by the parent or Indian custodian and the tribe or the
Secretary: Provided, That the parent or Indian custodian or the tribe shall, upon
request, be granted up to twenty additional days to prepare for such procecding.

(b) In any case in which the court determines indigency, the parent or Indian
custodian shall have the right to court-appointed counsel in any removal, place-
ment, or termination procecding. The court may, in its discretion, appoint counsel
for the child upon a finding that such appointment is in the best interest of the
child. Where State law makes no provision for appointment of counsel in such
proceedings, the court shall promptly notify the Secretary upon appointment of
counsel, and the Secretary, upon certification of the presiding judge, shall pay
reasonable fees and expenses out of funds which may be appropriated pursuant
to the Act of November 2, 1921 (42 Stat. 208; 25 U.S.C. 13).

(¢) Each party to a foster care placement or termination of parental rights
proceeding under State law involving an Indian child shall have the right to
examine all reports ér other documents filed with the court upon which any deci-
sion with respect to such action may be based.

(d) Any party seeking to effect a foster care placement of, or termination of
parental rights to, an Indian child under State law shall satisfy the court that
active efforts have been made to provide remedial services and rehabilitative
programs designed to prevent the breakup of the Indian family and that these
efforts have proved unsuccessful.



4

(e) No foster eare placement may be ordered in such proceeding in the absence
of a determination, supported by clear and convincing evidence, including testi-

mony of qualified expert witnesses, that the continued custody of the child by -
the parent or Indian custodian is likely to result in serious emotional or physical

damage to the child.

(f) No termination of parental rights may be ordered in such proceeding in the
absence of a determination, supported by evidence heyond a reasonable doubt,
including testimony of qualified expert witnesses, that the continucd custody of
the child by the parent or Indian custodian is likely to result in serious emotional
or physical damage to the child.

Suc. 103. (a) Where any parent or Indian custodian voluntarily consents to a
foster eare placement or to termination of parental rights, such consent shall not
be valid unless executed in writing and recorded before a judge of a court of com-
petent jurisdiction and aceompanied by the presiding judge’s certificate that the
terms and consequences of the consent were fully explained in- detnil and were
fully understood by the parent or Indian custodian. The court shall also certify
that either the parent or Indian custodian fully understood the explanation in
English or that it was interpreted into a language that the parent or Indian cus-

Indian child shall not be valid. A

(b) Any parent or Indisn custodian may withdraw.consent to a foster care
placement under State law at any time and, upon such withdrawal, the child shalt
be returned to the parent or Indian custodian. R

(¢) Int any voluntary procecding for termination of parentalrights to, or adoptive
placement of, an Indian child, the consent of the parent may be withdrawn for
any reason at any time prior to the entry of a final decree of termination or adop-
tion, as the case may be, and the child shall be returned to the parent.

(d) After the entry of a final decree of adoption of an Indian child in any State
court, the parent may withdraw consent thereto upon the grounds that consent
was obtained through fraud or duress and may petition the court to vacate such
decree. Upon a finding that such consent was obtained through fraud or duress,
the court shall vacate such decree and return the child to the parent. No adoption
which has been effective for at least two years may be invalidated under the pro-
visions of this subsection unless otherwise permitted under-State law.: ..

Sec. 104. Auny Indian child who is the subject of any action for foster care
placement or termination of parental rights under State law, any parent or Indiin
custodian froin whose custody such child was removed, and the Indian child’s
tribe may petition any court of competent jurisdiction to invalidate such action

upon u showing that such action violated any provision of section 101, 102, and

103 of this Act. L ,

Skc. 105. (a) In any adoptive placement of an Indian child under State law, a
preference shall be given, in the absence of good cause to the contrary, to a place-
ment with (1) a member of the child’s extended family; (2) other members.of the
Indian child’s tribe; or (3) other Indian families.

(b) Any child accepted for foster care or preadoptive placement shall be placed
in the least restrictive setting which most approximates a family and in which his
special needs, if any, may be met. The child shall also be placed within reasonable
proximity to his or her home, taking into account any special needs of the child.
In any foster carc or preadoptive placement, a preference shall be given, in the
absence of good cause to the contrary, to a placement with— : .

(i) a member of the Indian child’s extended family; | . .

(ii) a foster home licensed, approved, or specified by the Indian child’s
tribe;

(iii) an Indian foster home licensed or approved by an authorized non-
Indian licensing authority; or

(iv) an institution for children approved by an Indian tribe or operated by
an Indian organization which has a program suitable to meet the Indian
child’s needs. L ‘

(c) In the case of a placement under subsection (a) or (b) of this section, if the
Indian child's tribe shall establish a different order of preference hy.resolution; the
agency or court effecting the placement shall follow such order so long as the
placement is the least restrictive setting appropriate to the particular needs of the
child, as provided in paragraph (b) of this section. Where appropriate, the pref-
erence of the Indian child or parent shall be considered: Provided, That where a
consenting parent evidences a desire for anonymity, the court or agency shall give
weight to such desire in applying the preferences. - I .
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.- (d) The standards to be applied in meeting the preference requirements of this

B section’ shall be the prevailing social and cultural standards of the Indian com-

munity in which the parent or extended family resides or with which the parent

. or extended family members maintain social and cultural ties.

(e) A record of each such placement, under State law, of an Indian child shall be

~-maintained by the State in which the placement was made, evidencing the efforts

to comply with the order of preference specified in this section. Such record shall
be made available at any time upon the request of the Sexrctary or the Indian
child’s tribe.

Szc. 106(a) Notwithstanding State law to the contrary, whenever a final decree
of adoption of an Indian child has been vacated or set aside or the adoptive parents
voluntary consent to the termination of their parental rights to the child, a biologi-
eal parent or prior Indian custodian may petition for return of custody and the
court shall grant such petition unless there is a showing, in a proceeding subject
to the provisions of section 102 of this Act, that such return of custody is not in
the best interests of the child. o
(b) Whenever an Indian child is removed from a foster care home or institution

» for the purpose of furtlier foster care, preadoptive, or adoptive placement, such

todian understood. Any consent given prior to, or within ten duys after, birth of the - . * placernent shall be in accordance with the provisions of this Act, except in the case

where an Indian child is being returned to the parent or Indian custodian from

.whose custody the child was originally removed.

Sec. 107. Upon application by an Indian individual who has reached the age of

- eighteen and who was the subject of an adoptive placement, the court which entered

the final decree shall inform such individual of the tribal affiliation, if any, of the
individual’s biological parents and provide such other information as may be
necessury to protect any rights flowing from the individual’s tribal relationship.

Src. 108. (a) Any Indian tribe which became subject to State jurisdiction .
pursuant to the provision of the Act of August 15, 1953 (67 Stat. 588), as amended
by the Act of April 11, 1968 (82 Stat. 79), or pursuant to any other Federal law,
may reassume jurisdiction over child custody proceedings. Before any Indian
tribe may reassume jurisdiction over Indian child custody proceedings, such
tribe shall present-to the Secretary for approval a petition to reassume such
jurisdietion which includes a suitable plan to cxercise such jurisdiction.

“(b)(1) In. considering the petition and feasibility of the plan of tribe under
subsection (a), the Secretary may consider, among other things:

(i) whether or not the tribe maintains a membership roll or alternative
provision for clearly identifying the persons who will be affected by the reas-
sumption of jurisdiction by the tribe;

(ii) the size of the reservation or former reservation area which will be
affected by retrocession and reassuruption of jurisdiction by the tribe;

(iii) the population base of the tribe, or distribution of the population on
homogeneous communities or geographic areas; and

(iv) the feasibility of the plan in cases of multi-tribal occupation of a single
reservation or geographic area.

(2) In those cases where the Secretary determines that the jurisdictional
provisions of section 101(a) of this Act are not feasible, he is authorized to accept
partial retrocession which will enable tribes to exercise referal jurisdiction as
provided in section 101(b) of this Act, or, where appropriate, will allow them to
exercise exclusive jurisdiction as provided in section 101(a) over limited community
or geographie areas without regard for the reservation status of the area affected.

(¢) If the Secretary approves any petition under subsection (a), the Secrctary
shall publish notice of such approval in the FFederal Register and shall notify the
affected State or States of such approval. The Indian tribe concerned shall re-
assume jurisdiction sixty days after publication in the Federal Tegister of notice
of approval. If the Secretary disapproves any petition under subsection (a), the
Secretary shall provide such technical assistance as may be necessary to enable
the tribe to correct any deficiency which the Secretary identified as a eause for
disapproval. .

(d) Assumption of jurisdiction under this section shall not affect any action or
proceeding over which a court has already assumed jurisdiction, except as may be
provided pursuant to any agrecement under section 109 of this Act.

Sec. 109. (2) States and Indian tribes are authorized to enter into agreements
with each other respeeting care and custody of Indian children and jurisdicton
over child custody proceedings, including agreements which may provide for
orderly transfer of jurisdiction on a case-by-case basis and agreementis which
provide for concurrent jurisdiction betwceen States and Indian tribes.



) (b) Such agreements may be revoked by either party updn one hundred and
cighty days written notice to the other party. Such revocation shall not affect any

action or proceeding over which a court has already assumed jutisdiction, unless
the agrecement provides otherwise. i ' a
Skc. 110. Where any petitioner in an Indian child custody proceeding before a

State court has improperly removed the child from custody of the parent or Indian”

custodian or has Improperly retained custody after a visit or other temporary
relinquishment of custody, the court shall decline jurisdiction over such petition
and shall forthwith return the child to his parent or Indian custodian unless
returning the child to his parent or custodian would subject the child to a sub-
stantial and immediate danger or threat of such danger. ’

Sec. 111. In any case where State or Federal law applicable to a child custody
proceeding under State or Federal law procvides a higher standard of protection
to the rights of the parent or Indian custodian of an Indian child than the vights
ptrrw(ilde(:lj under this title, the State or Federal court shall apply the State or Federal
standard.

SEec. 112, Nothing in this title shall be construed to prevent the emergency re-
moval of an Indian child from his parent or Indian custodian or the emergency
placement of such child in a foster home or institution, under applicable State

law. in order to prevent imminent physical damage or harm to the child. The State .

authority. official, or agency involved shall insure that the emergency removal or
placement continues only for a reaosnable time and shall expeditiously initiate a
child custndy proceeding subject to the provisions of this title, transfer the child
to the jurisdiction of the appropriate Indian tribe, or restore the child to the
parent or Indian custodian, as may be appropriate. ’ o

Sec. 113. None of the provisions of this title, except section 101(a), shall affect,
a proceeding under State law for foster care placcment, termination of par
rights, preadoptive placement, or adoptive placement which' was ‘initiated. or
completed prior to the enactment of this Act, but shall apply to any subsequent
proceeding in the same matter or subsequent proceedings:affecting the custody
or placement of the same child. o ’ .

TITLE II—INDIAN CHILD AND FAMILY PROGRAMS

Sre. 201, (a) The Secretary is authorized to make gra.nt.s'_'td Indian tribes and -

organizations in the establishment and operation of Indian: child and family
service programs on or near reservations and in the preparation and implementa-
tion of child welfarc codes. The objective of every Indian child and family serviee
program shall be to prevent the breakup of Indian families and, in particular,
to insure that the permanent removal of an Indian child from the custody of his
parent or Indian custodian shall be a last resort. Such child and family service
programs may include, but are not limited to— o :

(1) a system for licensing or otherwise regulating Indian . fostér and

adoptive homes;
(2) the comstruction, operation, and maintenance of - facilities. for the

counseling and treatment of Indian families and for the temporary custody of

Indian children; A .
(3) family assistance, including homemaker and home counselors, day
care, after-school care, and employment, recreational activities, and respite.
care; . .
(4) home improvement programs; . e
(5) the employment of professional and other trained personnel to assist
the tribal court in the disposition of domestic relations and child welfare
matters; -0 . ‘

(6) education and training of Indians, including tribal court judges and -

staff, in skills relating to child and family assistance and service programs;
(7) a subsidy program under which Indian adoptive children are provided
the same support as Indian foster children; and
(8) guidance, legal representation, and advice to Indian. families involved
in tribal, State, or Federal child custody proceedings.

(b) Funds appropriated for use by the Secretary in accordance with this sec-
tion may be utilized as non-Federal matching share in connection with funds pro-
vided under titles IV-B and XX of the Social Security Act or under any other
Tederal financial assistance programs which contribute. to the purpose for which

~such funds are authorized to be appropriated for use under this Act. The pro-
vision or possibility of assistance under this Act shall not be a basis for the

rental
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denial or reduction of any assistance otherwise authorized .under titles IV-B
and XX of the Socinl Security Act or any other federally-assisted prograin. For

" purposes of qualifying for assistance under a federally-assisted program, licensing

or approval of foster or adoptive homes or institutions by an Indian tribe shall
be deemed equivalent to licensing or approval by a State. .

Src. 202. The Secretary is also authorized to make grants to Indian organiza-
tions to cstablish and operate off-reservation Indian child and family service pro-
grams which may include, but are not limited to— . )

(1) a system for regulating, maintaining, and supporting Indian foster and
adoptive homes, including a subsidy program under which Indian adoptive
children are provided the same support as Indian foster children; .

(2) the construction, operation, and maintenance of facilities and services
for counseling and treatment of Indian families and Indian foster and adop-
tive children;

(3) family assistance, including homemaker and ho_m_c.counselors, c}ay care,
after-school care, and employment, recreational activities, and respite care;
and .

(4) guidance, legal representation, and advice to Indian families involved
in child custody proceedings. . . .

Skc. 203. (2) In the establisnment, operation, and funding of Indian child and
family service programs, both on and off reservation, the Secretary may enter
into agrecments with the Secretary of Health, Education, and Welfare, and the
latter Secretary is hereby authorized for such purposes to use funds appropriated
for similar programs of the Department of Health, Education, and Welfare:
Provided, That authority to make payments pursuant to such agreements shall
he effective only to the extent and in such amounts as may be provided in advance
hy appropriation Acts. i

(h) Funds for the purposes of this Act may be appropriated pursuant to the
provisions of the Act of November 2, 1921 (42 Stat. 208), as amended. e e s

Sic. 204. For the purposes of sections 202 and 203 of this title, the term Indian
shall include persons defined in section 4(c) of the Indian Health Care Improve-
ment Act of 1976 (90 Stat. 1400, 1401).

TITLE HII—RECORDKEEPING, INFORMATION AVAILABILITY, AND
TIMETABLES

Skc. 301. (a) Any State court entering a final decree or order in any _Indmn
child adoptive placement after the date of enactment of this Act shall provide the
Secretary with a copy of such decree or order together with such other information
as may be necessary to show— )

(1) the name and tribal affiliation of the child;

{2) the names and addresses of the biological parents;

(3) the names and addresses of the adoptive parents; and )

(4) the identity of any agency having files or information relating to such
adoptive placement. -

Where the court records contain an affidavit of the biological parent or parents
that their identity remain confidential, the court shall include such affidavit with

. the other information. The Secretary shall insure that the confidentiality of such

information is maintained and such information shall not be subject to the
T'reeodm of Information Act (80 Stat. 381)._ i ) )

(b) Upon the request of the adopted Indian child over the age of elgh‘teen, the?
adoptive or foster parents of an Indian child, or an Indian tribe, the Secretary
c<hall disclose such information as may be necessary for the enrvollment of an
Indian child in the tribe in which the child may be eligible for cnrqllmmrw or for
determining any rights or benefits associnted with that membership. W he_re th(\;
documents relating to such child contain an affidavit from the biological parent or
parents requesting anonymity, the Secretary shall certify to the Indian chlld‘s.
tribe, where the information warrants, that the child’s parentage and other
circumstances of birth entitle the child to enrollment under the criteria established
by such tribe. ) . -~

"Skc. 302.(a)(1) Within six months from the date of this Act, the Secletm}.
shall consult with Indian tribes, Indian organizations, and Indian interest groups
in the consideration and formulation of rules and regulations to implement -the

pravisions of this Act.
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(2) Within seven months from the date of this Act, the Secretary shall present
the proposed rules and regulations to the Select Commiittee on Indian Affairs of
the United States Senate and the Committee on Interior and Insular Affairs of the
United States House of Representatives. ) b -

(3) Within eight months from the date of this Act, the Secretary shall publish
proposed rules and regulations in the Federal Register for the purpose of re-
ceiving comments from interested parties.

(4) Within ten months from the date of this Act, the Secretary shall promulgate
rules and regulations to implement the provisions of this Act.

(b) The Secretary 1s authorized to revise and amend any rules and regulations
promulgated pursuant to this section: Provided, That prior to any revisions or
amendments to such rules and regulations, the Secretary shall present the pro-
posed revision or amendment to the Select Committee on Indian Affairs of the
United States Senate and the Committee on Interior and Insular Affairs of the
United States House of Representatives and shall, to the extent practicable,
consult with tribes, organizations, and groups specified in subsection (b)(1) of
this section, and shall publish any proposed revisions or amendments in the Federal
Register not less than sixty days prior to the effective date of such rules and
regulations in order to provide adequate notice to, and to receive comments from,
other interested parties.

TITLE IV—PLACEMENT PREVENTION STUDY

Spe. 401. (a) It is the sense of Congress that the absence of locally convenient
day schools may contribute to the breakup of Indian families. )

(b) The Secretary is authorized and directed to prepare, in consultation with
appropriate agencies in the Department of Health, Education, and Welfare, a
report on the feasibility of providing Indian children with schools located near
their homes, and to submit stch report to the Select Committee on Indian Affairs
of the United States Senate and the Committee on Interior and Insular Affairs of
the United States House of Representatives within two years from the date of
this Act. In developing this report the Secretary shall give particular considera-
tion to the provisions of educational facilities for children in the elementary
grades.

Sec. 402. Within sixty dayvs after enactment of this Act, the Secretary shall
send to the Governor, Chief Justice of the highest court of appeal, and the
Attorney General of each State a copy of this Act, together with Committee
reports and an explanation of the provisions of this Act.

SEc. 403. If any provision of this Act or the applicability thereof is held invalid,
the remaining provisions of this Act shall not be affected thereby.

PURPOSE

The purpose of the bill (H.R. 12533), mtroduced by Mr. Udall et
al.,! 1s to protect the best interests of Indian children and to promote
the stability and security of Indian tribes and families by establishing
mininum Federal standards for the removal of Indian children from
their families and the placement of such children in foster or adoptive
homes or mstitutions which will reflect the unique values of Indian
culture and by providing for assistance to Indian tribes and organiza-
tions 1n the operation of child and family service programs.

BACKGROUND

* * % 1 can remember (the welfare worker) coming and
takmg some of my cousins and friends. I didn’t know why
and 1 didn’t question it. It was just done and it had always
been done * * *2

1H.R. 12533 was introduced by Representatives Udall, Roncalio, Baucus, Bingham,
Blouin, Purke of California, Phillip Burton, Carr, Dellums, Fraser, Miller of California,
Risenhoover, Seiberling, Stark, Tsongas, Vento, and Weaver. A simllar bill, 8, 1214, has
been approved by the Senate.

2 Testimony of Valancia Thacker before Task Force 4 of the American Indian Policy
Review Commission.
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The wholesale separation of Indian children from their familieis is

{??rhap{s thé most tragic and destructive aspect of American Indian
ife today. ‘ ‘ ' R

Surveys of States with large Indian populations conducted by the
Association on American Indian Affairs {(AATA) in 1969 and again
mn 1974 indicate that approximately 25-35 percent of all Indian children
are separated from their families and placed 1n foster homes, adoptive
homes, or institutions. In some States the problem is getting worse:
m Minnesota, one in every eight Indian children under 18 years of
age is living 1n an adoptive home; and, m 1971~72, nearly one in every
four Indian children under 1 year of age was adopted.

The disparity in placement rates for Indians and non-Indians is
shocking. In Minnesota, Indian children are placed in foster care or
in adoptive homes at a per capita rate five tumes greater than non-
Indian children. In Montana, the ratio of Indian foster-care placement
15 at least 13 times greater. In South Dakota, 40 percent of all adop-
tions made by the State’s Department of Public Wellare since 1967~
68 are of Indian children, yet Indians make up only 7 percent of the
juvenile population. The number of South Dakota Indian children
living 1n foster homes is. per capita, nearly 16 times greater than the
non-Indian rate. In the State of Washington, the Indian adoption rate
1s 19 times greater and the foster care rate 10 times greater. In Wis-
consin, the risk run by Indian children of being separated from their
parents is nearly 1,600 percent greater than it 1s for non-Indian chil-
dren. Just as Indian children are exposed to these great hazards, their
parents are too.

The Federal boarding school and dormitory programs also contribute
to the destruction of Indian family and community life. The Bureau
of Indian Affairs (BIA), in its school census for 1971, indicates that
34,538 children live in 1ts institutional facilities rather than at home.
This represents more than 17 percent of the Indian school age popu-
lation of federally-recognized reservations and 60 percent of the chil-
dren enrolled in BTA schools. On the Navajo Reservation, about
20,000 children or 90 percent of the BIA school population in grades
I{-12, live at boarding schools. A number of Indian children are also
nstitutionalized in mission schools, training schools, ete.

In addition to the trauma of separation from their families, most
Indian children in placement or in institutions have to cope with the
problems of adjusting to a social and cultural environment much
different than their own. In 16 States surveyed in 1969, approximately
85 percent of all Indian children in foster care were living in non-
Indian homes. In Minnesota today, according to State figures, more
than 90 percent of nonrelated adoptions of Indian children are made
by non-Indian couples. Few States keep as careful or complete child
welfare statistics as Minnesota does, but informed estimates by wel-
fare officials elsewhere suggest that this rate is the norm. In most
Federal and mission boarding schools, a majority of the personnel is
non-Indian.

It is clear then that the Indian child welfare crisis is of massive
proportions and that Indian families face vastly greater risks of
mvoluntary separation than are typical of our soclety as a whole.

H.R. 1386——2
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Standards ’ R
The Indian child welfare crisis will continue unpil,the.gsta.nda.r'ds for
defining mistreatment are revised. Very few Indian:children are re-

moved {rom their families on the grounds of physical abuse, One study

of a North Dakota reservation showed that these grounds were. ad-
vanced in only 1 percent of the cases. Another study of a tribe in the
Northwest showed the same incidence. The Temaining 99 percent of
the cases were argued on such vague grounds as ‘neglect” or “social

deprivation” and on allegations of the emotional damage the children

were subjected to by living with their parents. Indian communities
are often shocked to learn that parents they regard as excellent care-
givers have been judged unfit by non-Indian social workers, - -

In judging the fitness of a particular family, many social workers,
ignorant of Indian cultural values and social norms, make decisions
that are wholly inappropriate in the context of Indian family life and
so they frequently discover neglect or abandonment where none exists.

Tor example, the dynamics of Indian extended families are largely
misunderstood. An Indian child may have scores of, perhaps more than
a hundred, relatives who are counted as close, responsible memnbers of
the family. Many social workers, untutored in the ways:of Indian fam-

ily life or assuming them to be socially irresponsible; consider leaving . - -}

the child with persons outside the nuclear family as neglect and thus
as grounds for terminating parental rights. : .

Because in some communities the social workers have, in a sense,
become a part of the extended [amily, parents will sometimes turn to
the welfare departient for temporary care ol their children, failing to
realize that their action is perceived quite differently by non-Indians.

Indian child-rearing practices are also misinterpreted in evaluating -

a child’s behavior and parental concern. It may appear that the child
is running wild and that the parents do not care. What is labelled
“permissiveness’”’ may often, in fact, simply be a dilferent but eflective
way of disciplining children. BIA boarding schools are Tull of children
with such spurious “behavioral problems.”

One of the grounds most frequently advanced for taking Indian
children from their parvents is the abuse of alcohol. However, this
standard is applied unequally. In arveas where rates of problem drinking
among Indians and non-Indians are the same, it 1 rarely pplied
against non-Indian parents. Once again cultural biases: frequently
affect decisionmaking. The late Dr. Edward P. Dozier.of Santa Clara
Pueblo and other observers have argued that there-are: important
cultural differences in the use of alcohol. Yet, by and large, non-Indian
social workers draw conclusions about the meaning of acts or conduct
in ignorance of these distinctions. ' o

The courts tend to rely on the testimony of social workers who, often -

lack the training and insichts necessary to measure the emotional risk

the child is running at home. In a number of cases; the’ AAIA h
obtained evidence from competent psychiatrists who, after examiming
the defendants, have been able to contradict the allegations offerec

by the social workers. Rejecting the notion that poverty and cultural-

differences constitute social deprivation and psychological abuse, the
Association argues that the State must prove that-there is actual
physical or emotional harm resulting from the acts of the parents.

S the” AATA has
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The - abusive actions of social workers would largely be nullified if
more judges were themselves knowledgeable about Indian life and re-
quired a sharper definition of the standards of child abuse and neglect.

Discriminatory standards have made it virtually impossible for most
Indian couples to qualify as foster or adoptive parents, since they are
based on middle-class values. Recognizing that in some instances it is
necessary to remove children from their homes, community leaders
argue that there are Indian families within the tribe who could proviklo
excellent care, although they are of modest means. While some
progress is being made here and there, the figures cited above indirate
that non-Indian parents continue to furnish almost all the foster and
adoptive care for Indian children.

Due process
. The decision to take Indian children from their natural homes is
in most cases, carried out without due process of law. For examp]o’
it 1s rare for either Indian children or their parents to be I'epresented’
by counsel to or have the supporting testimony of expert witnesses.
“Muany cases do not go through an adjudicatory process at all, since
the voluntary waiver of parental rights is a device widely emploved
by social workers to gain custody of children. Because of the avail-

ability of the waivers and because a great number of Indian parents

depend on welfare payments for sarvival, they are exposed to the
sometimes coercive arguments of welfare departments. In a recent
South Dakota entrapment case, an Indian parent in a time of {rouble
was persuaded to sign a walver granting temporary custody to the
State, oxly to find thet this is row heing advanced as evidence of
neglect and grounds for the permuncnt termination of parents! rights.
It 1s an unfortunate fact of life for many Indian parents that the
primary service agency to which they must turn for financial help also
exercises police powers over their family life and is, most [requently,
the agency that initiates custody proceedings.

The conflict between Indian and non-Indian social systems operates
to defeat due process. The extended family provides an example. By
sharing the responsibility of child rearing, the extended family tends (o

-strengthen the community’s commitment to the child. At the saine

time, however, it diminishes the possibility that the nuclear family will
be able te mobilize itself quickly enotgh when an outside agency acts to
assume custody. Because it is not unusual for Indian children to spend
considerable time away with other relatives, there is ne immediate

-realization of what is happening—ypossibly not until the opportunity

for due process has slipped away.

* - Economic incentives

In some instances, financial considerations contribute to the crisis.

- For example, agencies established to place children have an incentive
.-, to find children to place.

Indian community leaders charge that federally-subsidized foster
care programs encourage some non-Indian families to start “baby

- farms” in order to supplement their meager farm income with foster

cere payments'and to obtain extra hands for farmwork. The disparity
between the ratio-of Indian children in foster care versus the number

£ o of In(linn‘cllilglre;n that are adopted seems to bear this out. For example,
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in Wyoming in 1969, Indians accounted for 70 percent of: foster car

placements but only 8 percent of adoptive placements. Foster care

payments usually cease when a child is adopted.

In addition, there are economic disincentives. It will cost the Fed-
eral and State Governments a great deal of money to provide Indian
communities with the means to remedy their situation. But over the
long run, it will cost a great deal more money not to. At the very least,
as a first step, we should find new and more effective ways to spend
present funds.

Social conditions
Low-income, joblessness, poor health, substandard: housing, and
low educational attainment—these are the reasons most often cited for
the disintegration of Indian family life. It is not that. clear-cit..Not
all impoverished societies, whether Indian or non-Indian, suffer from
catastrophically high rates of {amily breakdown. = '
Cultural disorientation, a person’s sense of powerlessness, his loss of

self-esteem—these may be the most potent forces at work. They arise, |’

. as. reflected - in long-
established IFederal policy and from arbitrary acts’of: Government.
One of the effects of our national paternalism has'been toso alienate
some Indian patents from their society that they abandon their chil-
dren ot hospitals or to welfare departments rather than entrust them
to the care of relatives in the extended family. Another expression of
it 1s the involuntary, arbitrary, and unwarranted separation of
families. _ TR
It has already been noted that the harsh living conditions.in many
Indian communities may prompt a welfare department to make un-
warranted placements and that they make it difficult for Indian people
to qualily as foster or adoptive parents. Additionally, because these

in large measure, from our national attitudes as.rt

conditions are often viewed as the primary cause of family breakdown -

and because generally there is no end to Indian poverty in sight,
agencies of government often fail to recognize immediate, practical
means to reduce the incidence of neglect or separation. -

As surely as poverty imposes severe strains on the ability of familes
to function—sometimes the extra burden that is too much to bear—so
too family breakdown contributes to the cycle of poverty.

CONSTITUTIONALITY

The Department of Justice, in its reports to the committee of
February 9 and May 23, 1978, raises questions regavding the constitu-
tionality of certain of the provisions of the legislation. While the
committee id not agres with the Department on these issues, certain
changes were made in the legislation whieh will meet some of the
Department’s concerns. Other issues remain, however. In view of the
constitutional doubts of the Department, the committee feels com-
pelled to respond. ST :
Supremacy clause Con el e

Clause 2 of article VI of the U.S. Constitution: provides: .+

This Constitution, and the Laws of the United States

which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the'
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United States, shall be the supreme Law of the Land; and
the Judges in every State shall be bound thereby; any ‘Thing
in the éonstitution or Laws of any State to the Contrary
notwithstanding.

When Congress legislates pursuant to its delegated powers, con-

- Alicting State law and policy must yield, Gibbons v. Ogden, 22 U.S.

1 (1824); Hill v. Florida ex rel. Watson, 325 U.S. 538 (1945); Nash v.
Florida Industrial Comm., 389 U.S. 235 (1967); Lee v. Florida, 352
U.S. 378 (1968); Perez v. Campbell, 402 U.S. 637 (1971).

The Constitution, laws, and treaties of the United States are as
much a part of the law of every State as its own local laws and con-
stitution. Their obligation “is nperative upon the State judges,
their official and not merely in their private capacities. From the
very nature of their judicial duties, they would be called upon to
pronounce the law applicable to the case in judgment. They were not
to decide merely according to the laws or constitution of the State,
but according to the laws and treaties of the United States—‘the
supreme law of the land.”” Martin v. Hunler’s Lessee, 1 Wheat. 304
(1816) ; State courts have both the power and duty to enforce obli-
gations arising under Federal law. Claflin v. Houseman, ¢3 U.S. 130
(1876) ; Second Eimployers’ Liability Cases, 223 U.S. 1 (1912); Testa v.

‘Katt, 330 U.S. 386 (1047).

Plenary power of Congress over Indian affairs

The question is-then: “Does Congress have power to legislate as
proposed in the bill?”” Clause 3, section 8, article I of the Constitution
provides: " ' :

The Qongl'_éss_ shall have Power * * * To regulate Com-
merce with {oreign Nations, and among the several States,
and with the Indian Tribes. :

In an unbroken line of Supreme Court decisions, beginning with
Chiel Justice John Marshall’s decision in Worcester v. Georgia, 31
U.S. 515 (1832):

(The Constitution) confers on Congress the powers of war
and peace; of making treaties, and of regualting commerce
with foreign nations, and among the several states, and with
the Indian tribes. These powers comprehend all that is re-
quired for the regulation of our intercourse with the Indians.
They (Congress) are not limited by any restrictions on their
free actions.

And ending with United States v. Wheeler—U.8.—(March 22, 1978):

(There is an) undisputed fact that Congress has plenary
authority to legislate for the Indian tribes in all matters,
including their form of government.

The Supreme Court hes, time and again, upheld the sweeping power
of Congress over Indian matters. The cases are far too numerous to
cite, but two cases will serve to exemplify this position. In U.S. v.
Kagama, 118 U.S. 375 (1886) the Court said:

These Indian tribes are wards of the nation. They are
communities dependent on the United States. Dependent
largely for their daily food. Dependent for their political
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rights. They owe no allegiance to the States, and receive from’
them no protection. Because of the local ill fecling, the people-
of the States where they are found are often their deadliest
enemies. From their very weakness and helf)les;sn,elssé .80
larzely due to the course of dealing of the Federal govern-
ment with them, and the treaties in which it has been
promised, there arises the duty of protection, and with. it
the power. This has always heen recognized by the Executive
and by Congress, and by this court, whenever the question
has arisen. _
And in United States v. Nice, 241 U.S. 591 (1916), the Court held:

The power of Congress to regulate or prohibit traffic
with tribal Indians within a State whether upon or off
an Indian reservation is well settled * * *. Its source
is twolold; first, the clause of the Constitution expressly
investing Congress with authority ‘““to regulate Commerce
* * * with the Indian tribes”, and, second, the dependent
relation of such tribes to the United States.

[t cannot be questioned that Congress has broad, unique powers with.
respect to Indian tribes and aflairs, There is only one caveat: While
those powers may be plenary, the exercise may not be arbitrary. For
example, Congress may not take Indian property withou
pensation nor may it establish a religion for Indian tribes.

Plenary power and child welfare e o
The guestion then is: ““Is the regulation of child custody proceedings
and the | '
exercise of Congress plenary power over Indian affairs?’ - . o
We need only cite three cases to lay the foundation for the.power of
Congress to legislate in this arca. In U.S. v. Holliday, 70 U.8. 407
(18686), the Court said: _ Cy
Commerce with foreign Nations, _wivtrh(‘)utv doubt, means
commerce between citizens of the United States and citizens
or subjeets of foreign governments as individuals. And so
commerce with Indians tribes means commercs with;:the:
individuais composing those tribes. S P
In Dick v. U.5., 208 U.S. 340 (1908), the Court held
As long as these Indians remain a (.l'istinct,‘,l)éépld,'_witfh_' an- f
existing tribal organization, recognized by’ the. political: .
departinent of the Government, Congress has power tosay
with whom, and on what terms, they shall deal ™ * */' = =
ICnoepfler, in Legal Status of American Indian & His Property
(1922), 7 Ia. 1..B. 232, stated: “Commerce with the Indian tribes has
been construed to mean practically every sort of intercourse with the
Indians either in the tribes or as individuals.” . )
Finally, the Maryland Court of Appeals, in a case mvc_)lvm%.th
attempted adoption of an Indian child (Wakefield v. Liitle Light
276 M. 333, 347 A. 2d 228 (1975)), stated:
We think it plain that child-rearing is an “essential tribal
relation” within * * * (the test of) Williams v. Lee (358
U.S. 217 (1959)). :

s'?”f ’

ithout just com~ -

1 imposition of minimum Federal standards-an: appropriate’ .
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And again:. -

. ¥ * *{(C)onsidering that there can be no greater threat to
‘essential tribal relations’ and no greater infringement on the
right of the * * * tribe to govern themselves than to interfere
with tribal control over the custody of their children, we
agrec with the conclusion expressed in Wisconsin Potowato-
maies (Wisconsin Potowatomies v. Houston, 393 F. Supp. 719
(1973)) that in determining subject matter jurisdiction in
such circumstances, the only rational approach is to deter-
mine the domicile of the Indinn child. By using the Indian
child’s domicile as the State's jurisdictional basis, the Indian
tribe 1s afforded significant protection from losing its essential
rights of childrearing and maintenance of tribal identity.

. Even this State court recognizec that a tribe’s children are vital to
1ts integrity and future. Since the United States has the responsibility
to protect the integrity of the tribes, we can say with the Kagama court,
“F * # there arises the duty of protection, and with it the power.”’
Geographic scope of plenary power

Is the Congress limited to Indian lands or to the reservation in the
exercise ol its plenary power over Indian affairs? The answer is clearly,

“No”. Again, we need only cite one or two cases to support this
conclusion.

~ In U.S. v. Holliday, supra, the Court said:

If commerce, or traflic, or ntercourse is carried on with an
Indian tribe, or with a member of such tribe, it is subject to
be regulated by Congress; although within the limits of a
State. The locality of the trallic can have nothing to do with
the power. (Emphasis added.) The right to exercise it in
relerence to any Indian tribe, or any person who is a member
of such tribe, is absolute, withont reference to the locality of
the traflic, or the locality of the tiibe, or the member of the
tribe' with whom it is carried on. ’

o Perrinv. {.8., 232 U.S. 487 (1914), the Court held:

Wecome, then, to the objection that the prohibition in the
act of 1824 confers an unnccessarily extensive territory and
is not limited in duration, and so transcends the power of
Conaress. As the power is incident only to the presence of the
Indians and their status as wards of the Government, it
must be conceded that it does not go beyond what is reason-
ably essential to their protection, and that, to be effective,
1ts exercise must not be purely arbitrary, but founded upon
some reasonable basis. ¥ * * On the other hand, it must
also be concoeded that, in determining what is reasonably es-
sential to the protection of the Indians Congress is invested
with a wide discretion and its action, unless purely arbitrary,
mu=t be accepted and given full effect by the courts.
We cite again 7.S. v. Nice, supra: “The power of Congress to
egulate oi prohibit traffic with tribal Indians within a State whether
gd)gndor off en Indian reservation iz well settled * * * (Emphasis
ed.) ’
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Membershap and plenary power

The question occurs, as raised by the Department of Justice in its
report: “Is the power of Congress limited, constitutionally; to only
those individuals who are formally enrolled as members of an Indian
tribe?” Again, the answer 1s negative.

In 1934, Congress enacted the indian Reorganization Act of June 18,
1934 (48 Stat. 983). Section 19 defined “Indians’’ as:

* * * all persons of Indian descent who are members of

any recognized Indian tribe now under Federal jurisdiction,
and all persons who are descendants of such members who
were, on June 1, 1934, residing within the present boundaries
of any Indian reservation, and shall further include all other
persons of one-half or more Indian blood.

Categories two and three of this definition are clearly not enrolled
members of a tribe, by definition; yet Congress conferred the rights
and benefits of the act upon this class of Indians, inchuding the right
to preference in Federal employment in the Bureau of Indian Affairs
and the Indian Health Service. When the Supreme Court was called
upon to construe the constitutionality of the Indian preference section
ot the Indian Reorganization Act in the case of Morton v. Manecari,
417 U.S. 535 (1974), it was aware that Indians who were not enrolled
members of a tribe were made eligible for this preference by act of Con-
gress, but did not strike the law down as invidiously discriminatory.

The reason 1t did not was because it was aware of its own past deci-
sions with respect to congressional power over Indians not members of
a tribe, Congress may disregard the existing membership rolls and
direct that per capita distributions be made upon the basis of a new
roll, even though such act may modify prior legislation, treaties, or
agreements with the tribe. Stephens v. Cherokee Nation, 174 U.S. 445
(1899). Thus, the Supreme Court in the case of Sizemore v. Brady, 235
U.S. 441 (1914), said:

* * * Tike other tribal Indians, the Creeks were wards
of the United States, which possessed full power, if it deemed
such a course wise, to assume full control over them and their
affairs, to ascertain who were members of the tribe * * *,

In Federal Indian Law, at page 45 in note 10, it is said:

It has been held that Congress is not bound by the tribal
rule regarding membership and may determine for itself
whether a person is an Indian from the standpoint of a
Federal criminal statute. Unated States v. Rogers, 4 How.
567 (1846).

In the very recent case of United States v. Antelope, 45 U.S.L.W.
4361 (April 19, 1977), the Supreme Court said;

It should be noted, however, that enroliment in an official
tribe has not been held to be an absolute requirement for
federal jurisdiction. * * *

Federal District. Court Judge Battin, in Dillon v. AMontana, (1978),
ordered:

2. That for purposes of applying this (Federal) exemption,
the class of “Indian persons’” * * * shall include persons
possessang the following quelifications:
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. (a)d‘ that the person possess some quantum of Indian’
ood; :

(b) that the person be recognized as an Indian by the
community in which he or she lives, and that the puta-
tive taxpayer’s wardship status has not been terminated
by the government;

(c) that the person be an enrolled member of a fed-
erally recognized Indian tribe or otherwise eligible to be
recognized as an Indign ward by the Federal Governmeni.
{Emphasis added.)

If the courts have found that Congress has the power to act with
respect to nonenrolled Indians in the foregoing kinds of circumstances,
how much more 1s its power to act to protect the valuable rights of a
minor Indian who is eligible for enrollment in-a tribe? This minor,
perhaps infant, Indian does not have the capacity to initiate the formal,
mechanical procedure necessary to become enrolled in his tribe to take
advantage of the very valuable cultural and property benefits flowing
therefrom. Obviously, Congress has power to act for their protection.
The constitutional and plenary power of Congress over Indians and
Indian tribes and affairs cannot be made to hinge upon the cranking
into operation of a mechanical process established under tribal law,
particularly with respect to Indian children who, because of their
minority, cannot make a reasoned decision about their tribal and
Indian 1dentity.

Supremacy clause versus States’ rights

From the foregoing, it is clear that Congress has full power to enact
laws to protect and preserve the future and integrity of Indian tribes
by providing mmimal. safeguards with respect to State proceedings
for Indian child custody. The final question is, paraphrasing the
Department of Justice; “Does Congress have power to control the
incidents of child custody litigation imvolving nonreservation Indian
children and parents pursuant to the Indian commerce clause suffi cient
to override the significant State interest in regulating the procedure
to be followed by its courts i exercising jurisdiction over what is
traditionally a State matter?”

First, let it be said that the provisions of the bill do not oust the
State from the exercise of its legitimate police powers in regulating
domestic relations. o

The decisions of the Supreme Court will set to rest the principal
objection. It 1s appropriate to begin with the landmark case of
MecCulloch v. Maryland, 17 U.S. 316 (1819), where the Court stated:

Let the end be legitimate, let it be within the scope of the
Constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited,
but consistent with the letter and spirit of the Constitution,
are constitutional. :

In Brown v. Western Ry. Co., 338 U.S. 294 (1949), the Court said:

The argument is that while state courts are without
power to detract from “substantive rights” granted by
Congress * * * they are {ree to follow their own rules of
“practice” and “procedure’” * * *. A long series of cases
previously decided, from which we see no reason to depart,
H.R. 1386——3
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akes it our duty ta canstrue the sllegations of this com-
I]Eia,mt ourselves 1 order to determine whether ‘pefitioner
Eag been denied a right of trial granted him by Congress.
This federal right cannoet be defeated by forms of local prac-
tice. * * * Strict local rules of pleading cannot be used to
impose unnecessary burdens upon rights of Tecovery author-
ized by Federal laws. . R |
In Dice v. Akron, C.Y.Y. R.R. Co., 342 U.S. 359 (1952), the Court
held: o
Congress * * * granted petitioner a right: £k *C State
laws are not controlling in determining what the incidents
of this Federal right shall be.” SENENR
Chief Justice Holmes, in Davis v. Wechsler, 263 US. 22 (1‘923),
put it succinctly: e,
Whatever springes the State may set for those who are
endeavoring to assert rights that the State confers, the asser- -
tion of Federal rights, when plainly and reasonably made,1s .
not to be defeated under the name of local practice.

We will quote merely two other cases to support the proposition

that Congress may, constitutionally, impose certain procedural bur- -

dens upon State courts in order to protect the substantive rights of
Indian children, Indian parents, and Indian tribes in State court pro-
ceedings for child custody.
The Court, in American Railway Express Co. v. Levee. 263 U.S.
19 (1923), held that: ' o
The laws of the United States cannot be evaded by.the ..
forms of local practice * * *, The local rules applied. as to.the
burden of proof narrowed the protection that the defendant . -
had secured (under Federal law), and: therefore. contravened
the law. :

And finally, in an extensive quote from the landmark  decision of .

the Court in Second Employers’ Liability Cases, 223 U.S. 1.(1912);
we examine the duty of State courts, otherwise having ]};1j15d10t-1011
over the subject matter, to enforce Federal substarit '

ehts:

We come next to consider whether rights arising. from
congressional act may be enforced, as of right, in the courts of
the States when their jurisdiction, as prescribed by local law,
is adequate to the occasion * * *. (The State court:was of the
opinion that it could decline to enforce the Federal right)

because * * * it would be inconvenient and confusing for-the. ...

same court, in dealing with cases of the sumg:generiﬂ‘—qlmss',_’tq i
apply in some the standard of right established by congres-
sional act and in others the different standards recognized:
by the laws of the State. * * * It never has been supposed that
courts are at liberty to decline cognizance of cases merely be-
cause the iules of law to be applied in their adjudication are
unlike those applied in other cases. o

We conclude that rights arising under the (Fedel‘_'a.l)}g(‘:t n
question may be enforced, as of right, in the courts of the
States when their jurisdiction, as prescribed by local law, 1s
adequate to the occasion.
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Conclusion N ' ; : ,

Under the rules of the House, this committee has been charged with
the mitial responsibility in implementing the plenary power over,
and responsibility to, the Indians and Indian tribes. In the exercise
of that responsibility, the committee has noted a growing crisis with
respect to the breakup of Indian families and the placement of Indian
children, at an alarming rate, with non-Indian foster or adoptive
homes. Contributing to this problem has been the failure of State
officials, agencies, and procedures to take into account the special
problems and circumstances of Indian families and the legitimate
interest of the Indian tribe in preserving and protecting the Indian
family as the wellspring of its own future. '

While the committee does not feel that it 1s necessary or desirable
to oust the States of their traditional jurisdiction over Indian children
falling within their geographic limits, 1t does feel the need to establish
minimum Federal standards and procedural safeguards in State Indian
child custody proceedings designed to protect the rights of the child
as an Indian, the Indian family and the Indian tribe.

SECTION-BY-SECTION ANALYSIS

As amended by the committee, the legislation completely rewrites
S. 1214 as passed by the Senate. In addition, the amendment in the
nature of a substitute for H.R. 12533, as further amended, differs
significantly from H.R. 12533 as introduced. The following is a
section-by-section analysis of the bill as reported with appropriate
explanations.

Section 1 '

Section 1 provides that the bill may be cited as the “Indian Child
Welfare Act of 1978”.
Section 2

Section 2 contains congressional findings. As amended, it lays the

foundations for the power and responsibility of the Congress to legislate
in the field of Indian child welfare. :

Section 3
Section 3 contains a congressional declaration of policy. As amended,
the section makes clear that the underlying principle of the bill is in
the best interest of the Indian child. However, the committee notes
that this legal principle is vague, at best. In a footnote on page 833 in
the decision” of Smith v. OFFER, 431 U.S. 820 (1977), the Supreme
Court stated: .. - ;
Moreover; judges too may find it difficult, in utilizing
vague standards like ‘“‘the best interests of the child”, to
avoid decisions resting on subjective values.”

SECTION 4

Section 4 defiries various terms used in the bill.

Paragraph (1) defines the term ‘‘child custody placement” by
defining four discrete legal proceedings included within the term.
S. 1214 and IH.R. 12533, as mtroduced, used the term “placement”
which proved to be ambiguous with respect to the various provisions
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of the bill. The terms may not be current in the legal lexicon of
domestic relations and might have some different. or ‘overlapping
meaning in normal usage. The terms are intended to have the meaning
given to them in the paragraph. : : PR s

Paragraph (2) defines the term ‘“‘extended famﬂymember” :.The-

concept of the extended family maintains its vitality and strength in
the Indian community. By custom and tradition, if not necessity,
members of the extended family have definite responsibilities .and
duties in assisting in childrearing. Yet, many non-Indian public and
private agencies have tended to view custody of an Indian child by a
member of the extended family as prima facie evidence of parental
neglect. It should be noted that the concept was not-unknown in the
non-Indian world. Justice Brennan, in his concurring opinion in
Moore v. East Cleveland, 431 U.S. 494, 508 (1977), noted:

In today’s America, the “nuclear family” is the pattern '
so often found in much of white suburbia * * * . The
Constitution cannot be interpreted, however, to tolerate the
imposition by government upon the rest of us white sub-
urbia’s preference in patterns of family living. The: “‘extend-.
ed family” * * * remains not merely still a pervasive living
pattern, but under goad of brutal economic nécessity, &
prominent pattern—virtually a means of survivial—for
large numbers of the poor and deprived minorities of our-
soclety. : ‘

Paragraph (3) defines “Indian’ as any person who is'a member-
of an Indian tribe.

Paragraph (4) defines “Indian child.”” The committee rejects the use
of the term “merely”’ by the Department of Justice to qualify the
eligibility of an Indian to be a member of an Indian tribe, particularly
with respect to a minor. Blood relationship is the very touchstone of a
person’s right to share in the cultural and property benefits of an
Indian tribe. We do note that, for an adult Indian, there is an absolute
right of expatiration from one’s tribe. U.S. ex rel. Standing Bear v.
Crook, 25 Fed. Cas. No. 14891 (1879). However, this right has no
relevance to an Indian child who, because of his minority, does not
have the capacity to make a reasoned decision about exercising his
right to enroll in his tribe. ' s

Paragraph (5) defines ‘“Indian child’s tribe.” It is assumed that the . v

appropriate official can make a reasonable judgment..about which
Indian tribe the Indian child has the more significant contacts in cases
where the child is eligible {for membership in more than one tribe.
Paragraph (6) defines “Indian custodian.” Where the custody of an
Indian child is lodged with someone other than the. parents under-
formal custom or law of the tribe or under State;law,.no problem
arises. But, because of the extended family concept in-the Indian com-
munity, parents often transfer physical custody of the Indian child to
such extended family member on an informal basis,.often for extended
periods of time and at great distances {from the parents. While such a
custodian may not have rights under State law, they do have rights
right to protect the parental interests of the pavents.. .. - ... .~
Paragraph (7) dehnes “Indian organization”. = "7 1]
Paracranh (8) defines “Indian tribe”.

under Indian custom which this bill seeks to protect; including the .
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Paragraph (9) defines “parent”. It should be noted that the last
sentence is not meant to conflict with the decision of the Supreme
Court . Stanley v. Illinois, 405 U.S. 645 (1972).

Paragraph (10) defines the term ‘‘reservation’. For the limited pur-
pose of jurisdiction over Indian child custody proceedings, the last
sentence of the paragraph addresses and varies the holding in cases
such as DeColean v. District Court, 420 U.S. 425 (1975), and Rosebud
v. Kneip, 97 S. Ct. 1361 (1977).

Paragraph (11) defines ‘“‘Secretary” as the Secretary of the Interior.

Paragraph (12) defines “tribal court”.

Section 101 :

Subsection (a) provides that an Indian tribe shall have exclusive
jurisdiction over child custody proceedings where the Indian child is
residing or domiciled on the reservation, unless Federal law has vested
that jurisdiction in the State. It further provides that the domicile of
an Indian child who is the ward of a tribal court is deemed to be that of
the court, which is generally in accord with existing law. The provi-
sions on exclusive tribal jurisdiction confirms the developing Federal
and State case law holding that the tribe has exclusive jurisdiction
when the child is residing or domiciled on the reservation. Wisconsin
Potowatomies v. Houston, 393 F. Supp. 719 (1973); Wakefield v. Little
Light, 276 Md. 333 (1975); In re Matler of Greybull, 543 P. 2d 1079
(1975) ; Duckhead v. Anderson et al., Wash. Sup. Ct., November 4, 1976.

Subsection (b) directs a State court, having jurisdiction over an
Indian child eustody proceeding to transfer such proceeding, absent
good cause to the contrary, to the appropriate tribal court upon the
petition of the parents or the Indian tribe. Either parent is given the
right to veto such transfer. The subsection is intended to permit a
State court to apply a modified doctrine of forum non conveniens, in
appropriate cases, to insure that the rights of the child as an Indian,
the Indian parents or custodian, and the tribe are fully protected.

Subsection (c), for purposes of State proceedings for foster care
placement or termination of parental rights, confers a right of inter-
vention upon the Indian custodian and the Indian child’s tribe. The
committee is advised that the parents would have this right in any
event. . .

Subsection (d) provides that the public acts, records, and judicial
proceedings of an Indian tribe with respect to child custody proceed-
ings shall be given full faith and credit by other jurisdictions to the
same extent that such jurisdictions extend full faith and credit in
other circumstances.

Section 102

Subsection (a) requires that, in an involuntary proceeding in State
courts with respect to an Indian child, the moving party must provide
certain notices to the parent or Indian custodian and the tribe. In lieu
notice to the Secretary of the Interior is provided in cases where the
location of the individual or tribe cannot reasonably be determined.
The committee expects that the Secretary would make diligent efforts
torelay such notice to the parent, custodian, and/or tribe. The subscc-
tion was amended to provide that the court would require such notice
where it had actual or constructive knowledge of the Indian affiliation
of the child. o .
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‘Subsection (b) provides that an indigent parent or Indian custodian
'shall have a right to court-appointed counsel in any involuntary State -
proceeding for foster care placement or termination of parental rights.:
Whetre State law makes no provision for such appointment, the Secre~
tary is authorized, subject to the availability of funds, to pay reason-
able expenses and fees of such counsel. In adopting.this amendment,
the committee notes with approval the decision of the U.S. District
Court for the Southern District of Florida in Davis v, Page, 442 F.
Supp. 258 (1977), wherein the court held: T e

Without benefit of counsel, Hilary Davis was-little-more.
than a spectator in the adjudicatory proceeding. She was -
ignorant of the law of evidence, and of the substantive law
governing dependency proceedings. She sat silently through
most of the hearing, and fearful of antagonizing:the social
workers, reluctantly consented to what she believed -would be -
the placement of her child with the state for a few weeks.:
(p. 260.) o .

l The right to the integrity of the family is among the most:
fundamental rights under the Fourteenth Amendment. {(p.
261.) EAN

The parent’s interest in the custody and companionship-
of his child and the grievous nature of the loss -which ac-
companies interference with that interest suffice to mandate
the provision of counsel under a balance of interest test with-
out further inquiry * * *. (T)he right to counsel inevitably
emerges as an element of procedural due process. (p. 263.)

Subsection (c) provides that each party to a State court proceeding

Tor foster care or termination of parental rights shall have a right
to examine relevant documents filed with the court upon which it
may base its decision. The committee was advised that, in many
cases; Indian parents or custodians have been, practically, denied the
right.

“Snbsection (d) provides that a party seeking foster care placement or
termination of parental rights involving an Indian child must satisfy
the court that active efforts have been made to provide assistance
designed to prevent the breakup of Indian families. The'committee is
advised that most State laws require public or private agencies in-
volved in child placements to resort to remedial measures prior to
initiating placement or termination proceedings;*but ~that these
services are rarely provided. This subsection imposes a Federal re-
quirement in that regard with respect to Indian children and families.

Subsections (e) and (f) establish evidentiary standards' for foster
care placement or termination of parental rights. As introduced, H.R."
12533 required a “beyond a reasonable doubt’ standard-forboth

actions. While the committee feels that the removal of: & child from

the parents is a penalty as great, if not greater,”than a criminal
penalty, it amended the bill to reduce the standard to ‘“clear and
convincing”’ in the case of foster care where parental rights are not
terminated. The phrase “qualified expert witnesses” is meant to apply
to expertise beyond the normal social worker qualifications. ' . -
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- Section 108

Subsection (a) provides that consent to foster éars placement oi
termination of parental rights must be executed in w—riEi]:geli)r:;g:eoar
judge of a court of competent jurisdiction and that the judgbe must be
satisfied the consequences of such consent was fully understood by the
parent or custodian. Where the judge determines the parent or
custodian does not have a sufficient command of the English language
1t should be interpreted into a language such person does understand,
The committee does not intend that the execution of the consent need
be in open court, where confidentiality is requested or indicated.

Subsection (b) permits a parent or Indian custodian to withdraw
consent to a foster care placement at any time. '

Subsect-lqn (c) authorizes a parent or Indian custodian to withdraw
consent to termination of parental rights or adoptive placement of an
In(]mn child at any time prior to the entry of a final decree.

Subsection (d) ‘authorizes the setting aside ol a final decree of
adoption of an Irdian child upon petition of the parent upon grounds
that consent thereto was obtained through fraud or duress. This right
is limited to 2 years after entry of the decree, unless a longer period -
1s provided under State law. With respect to subsections (b), (c), and
(d), the committee notes that nothing in those subsections pre’aven,ts an
appropriate party or agency from instituting an involuntary proceed-
Ing, subject to section 102, to prevent the return of the child, but
does not wish to be understood as routinely inviting such actions.
Section 104

Section 104 authorizes the child, parent, or Indian custodian, or
the tribe-to move to set aside an foster care placement or termination

of parental rights on the grounds that the rights secured '
| g g § o under sec-
tions 101, 102, or 103 were violated.

Section 105

Section 105, as a whole, contemplates those instances where the
parental rights of the Indian parent has already been terminated.
The section seeks to protect the rights of the Indian child as an Indian
and the rights of the Indian community and tribe in retaining its
children in its society. °

Subsection (a) provides that, in the absence of good cause to the
contrary, a preference shall be given to adoptive placement of an

~ Indian child with the extended family; & member of the child’s tribe ;

or another Indian family. This subsection and subsection (b) establish
a Federal policy that, where possible, an Indian child should remain
in the Indian community, but is not to be read as precluding the
placement of an Indian child with a non-Indian {amily. °
Subsection (b) establishes a similar preference for foster care or
preadoptive placements of an Indian child. The language was amended
to conform to language in H.R. 7200 of this Congress relative to foster
care and adoptive placements in the least restrictive settings.
Subsection (c) provides that the tribe may establish a different
order of preference which will be followed in lieu of the Federal

+ - standatds as long-as such order is consistent with the least restrictive

setting standard ;in‘ subsection (b). Where appropriate, the preference
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of the child or parent shall be considered and a request for anonymity
of a consenting parent shall be given weight in applying the prefer-
ences. While the request for anonymity should be given weight n
determining if a preference should be applied, it is not meant to out-
weigh the basic right of the child as an Indian. » )

Subsection (d) provides that the standards to be used in meeting
the preference shall be those prevailing in the relevant Indian com-
munity. All too often, State public and private agencies, in deter-
mining whether or not an Indian family is fit for foster care or adoptive
placement of an Indian child, apply a white, middle-class standard
which, in many cases, forecloses placement with the Indian family.

Subsection (e) requires the State to maintain records showing what
efforts have been made to comply with the preference standards of
this section and to make such records available to the tribe and
Secretary.

Section 106

Subsection (a) authorizes a biological parent of an Indian child to
petition for the return of the child when a previous adoption of such
child fails. The child shall be returned to the parent upon such peti-
tion, unless there is a showing, in a proceeding subject to the provi-
sions of section 102, that such return would not be in the best interests
of the child. A

Subsection (b) provides that when an Indian child 1s being removed
from a foster care home for purposes of further foster care placement,
preadoptive placement, or adoptive placement, such further placement
shall be subject to the provisions of this act, unless the child is being
returned to the parent or Indian custodian.

Section 107

Section 107 confers a right upon an adult Indian, who was the sub-
ject of adoption, to secure necessary information from the court which
entered the decree to enable the person to protect and secure any
rights he may have from his tribal affiliation. There appears to be a
growing trend in State law, supported by developing psychology, that
an adopted individual has an inherent right to know his genealogical
background. However, this section and section 301 are not aimed at
that right. These provisions are aimed at different, but no less valuable
rights. One, these provisions will help protect the valuable rights an
individual has as a member or potential member of an Indian tribe
and any collateral benefits which may flow from the Federal Govern-
ment because of such membership. Two, these provisions will help
protect the rights and interests of an Indian tribe in having its children,
remaln with or become a part of the tribe.

Section 108

Subsection (a) authorizes an Indian tribe, which became subject
to State jurisdiction under Public Law 83-280 or any other Federal
law, to reassume jurisdiction over child custody proceedings upon
petition to the Secretary of the Interior including a suitable plan.

Subsection (b) authorizes the Secretary, in considering a petition
for reassumption, to take into consideration various factors affecting
the exercise of such jurisdiction, including membership rolls, size of
reservation or former reservation, and population base. Depending on
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such circumstances, the Secretary is given the flexibility to authorize
partial retrocession based upon the referral authority under section
101(b) or to ’lnmt the geographic scope of the full exercise of 101 (a)
]ﬁgr}cst%{m’qlogl. The gubsqctmn Was1 adopted as an amendment in order
0 take Into consideration special circumstances, such as th -
rmsg 1}? Alaska and Oklahoma. ’ > ose oeaur
ubsection (c) provides for publication of notice of reassumption b
the Secretary in the Federal Register and for the effective datg of suci
Teassumption. )
Subsection (d) provides that reassumption shall not affect ongoing
proceedings at the time of reassumption unless provided for mn an
agreement under section 109.

Seciton 109

Section 109 authorizes Indian tribes and States to enter into mutual
agreements or compacts with respect to jurisdiction over Indian child
custody proceedings and related matters. It also provides for revoca-
tion of such agreements by the parties.

Section 110

Section 110 establishes a “clean hands” doctrine with respect to
petitions i State court for the custody of an Indian child by a per-
son who improperly has such child in physical custody. It is aimed at
those persons who improperly secure or umproperly retain custocy of
the child without the consent of the parent or Indian custodian and
without the sanction of law. It is intended to bar such person from
taking advantage of their wrongful conduct in a subsequent petition
for custody. The child is to be returned to the parent or Indian cus-
todian by the court unless such return would result in substantial and
}I??;eg(l)?e lt)hyisl(élalt }(}atrlger or tlln'e%t of physical danger to the child.

ntende at any such ing ; or f of
wrongial moadod ¢ y showing be by or on behalf of the
Section 111

Section 111 provides that, where State law affords a higher deg
of protection of the rights of the parent or Indian custs(li;ndiixr(:e}?
standard will be apphe& by the State court in lieu of the related pro-
vision of this title. The section was amended by the committee to
mclude any relevant protection or standard established under Fed-
eral law.,
Section 112

Section 112 would permit, under applicable State law th g
gency removal of an Indian child frompﬁ)is parent or Indian cu(;tgiﬁzln
or emergency placement of such child m order to prevent imminent
physical harm to the child notwithstanding the provisions of this title.
Such emergency removal and/or placement is to continue only for a
reasonable length of time and the committee expects that the appro-
priate State oflicial or authority would take expeditious action to re-
turn. the child to the parent or custodian ; transler jurisdiction to the

appropriate tribe; or mstitute a proceedin bj 11018
appropriate ; p g subject to the provisions

Sectron 113

Section 113 provides for the orderly phasing in of
ct TOVIC orly phasing in of the effect of the
provisions of this title. As amended, 1t provides that none of the pro-
HR. 1386—4



visions of this title, except section 101(a), would apply t6 any State
actiof for fostet care placeent; for tetmimation of parental rights; for
prebdoptive placement; or for adoptive placetnent which was tnitiated
or completed prior to enmetirent of this act. However, it is intended
that the provisions would apply to any subsequent discrete phase of
the same matter or with respect to .the same child initiated after
enactment. For instance, if the foster care placement of an Indian
child was initiated or completed prior to enactment and then, subse-
quent to enactment, the child was replaced for foster care, or an
action for termination of parental rights was iitiated, or the child
was placed 1 a preadoptive situation, or he was placed for adoption,
the provisions of the act would be applicable to those subsequent
actions.

Section 201

Subsection (a) asuthorizes the Secretary to make grants to Indian
tribes and organizations to fund Indian child and {family service pro-
grams on or near the reservation and lists nonexclusionary services to
be provided m such programs. 7

Subsection (b) permits tribes and organizations to use such grant
money for non-Federal matching share with respect to titles IV-B and
XX of the Social Security Act or other similar Federal programs. It
would also recognize the licensing or approval of foster or adoptive
homes or institutions by Indian tribes as equivalent to State licensing
or approval.

Sectron 202
Section 202 authorizes the Secretary to make similar grants to
Indian organizations for off-réservation programs.

Section 203

Section 203 authorizes the Secretary of the Interior and the Sec-
retary of Health, Education, and Welfare to enter into joint funding
agreements with respect to Indian child and family service programs,
to the extent that funds are made available by appropriation acts for
such purposes. The authority of the Snyder Act of November 2, 1921
(42 Stat. 208) 1s made available for the appropriation of funds for
grants to tribes and organizations.

Section 204

Section 204 provides that, solely with respect to sections 202 and
203 of this act, “Indian” shall have the meaning assigned to it n
section 4(c) of the Indian Health Care Improvement Act of 1976
(90 Stat. 1400, 1401).

Section 301

Subsection (a) provides that any State court entering a final decree
of adoption of an Indian child after the date of enactment of this act
shall provide a copy of such decree together with certain other basic
mformation to the Secretary, including any: affidavit of a parent
requesting anonymity. The Secretary is required to maintain such
information and records and to insure that such information is kept
confidential. The subsection provides that such information shall not
be subject to the Freedom of Information Act.

.
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On April 1, 1977, Senator ‘Abourezk introduced S. 1214 which was
referred to the Senate Select Committee on Indian Affairs. On
August 4, 1977, the Senate committee held hearings on the bill, again,
taking testimony from the broad spectrum of concerned  parties;
public and private, Indian and non-Indian. The committee adopted
an amendment in the nature of a substitute and reported the amended
bill to the Senate on November 3, 1977 (S. Rept. Ne. 95-597). 'The bill
passed the Senate on November 4, 1977.

In the House, S. 1214 was referred to the Committee on Interior and
Insular Affairs. On February 9 and March 9, 1978, the Subcommittee
on Indian Affairs and Public Lands held hearings on the bill, hearing
8 hours of testimony from 34 witnesses. The subcommitiee received
comments on 8. 1214, either by oral testimony or written communica-
tion, from 3 executive departments; 20 States; 22 non-Indian private
organizations; 35 Indian crganizations; and 38 Indian tribes.

On April 18, 1978, the subcommittee marked up 8. 1214 and adopted
an amendment in the nature of a substitute. This substitute was
subsequently introduced by Mr, Udall et al. as a clean bill, H.R.
12533. On June 21, 1978, the full committee took up cousideration of
the legislation and proceeded to the markup of H.R. 12533 in lieu of
S. 1214. The committee adopted an amendment in the nature of a
substitute to H.R. 12533 which was further amended. H.R. 12533, as
amended, was reported from the committee favorably, by voice vote.

COST AND BUDGET ACT COMPLAINCE

Title IT of the bill directs the Secretary of the Interior to institute
programs for child and family service assistance. These programs
anclude authority to construct centers on and off reservations and to
provide a variety of assistance programs directed toward the stability
and integrity of the Indian family. CBO has projected a cost of
approximately $125 million over the next 5 fiscal years. The committee
feels that this estimate is high and is based upon assumptions which are
probably not valid, but it agrees that the costs will not exceed a total
of $125 million. For instance, it assumes construction of family service
centers in every case in which an Indian reservation or urban area
might be eligible for such center. In fact, existing facilities, both on the
reservation and in the urban areas, would probably be used to house
the varicus programs contemplated m the bill. The analysis of H.R.
12533 by the Congressional Budget Office follows:

U.S. ConGRESS,
CongressioNnat Bupeer OFFIiCE,
Washingion, D.C., July 11, 1978.
Hon. Mozris K. UpaLy,
Chairman, Committee on Interior and Insular Affairs, U.S. House of
Representatives, Washangton, D.C

Dear Mg. Cuarrvan: Pursuant. to Section 403 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has pre-
pared the attached cost estimate for H.R. 12533, the Indian Child
Welfare Act of 1978. -

Should the committee so desire, we would be pleased to provide
further details on the attached cost estimate.

Sincerely,
Avice M. Rivuy,
Director.
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CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

" 1. Bill No.: IL.R. 12533. JoL 11, 1978,

2. Bill title: Indian Child Welfare Act of 1978.

3. Bill status: As ordered reported from the House Committee on
Interior and Insular Affairs, June 21, 1978.
_ 4. Bill purpose: The purpose of this bill is to establish standards
for placement of Indian children in foster or adoptive homes and to
establish grants to Indian tribes and Indian organizations for the
construction and operation of Indian family development centers.
H.R. 12533 does not request any additional authorizations for the
purposes of this bill. Rather, the act states that the new programs will
be authorized under the act of November 2, 1921 (the Snyder Act).
The Snyder Act provides permanent and open ended authorization for

Inzlian programs. This bill is subject to subsequent appropriation
action.

5. Cost estimate:

Fiscal year 1979: Hittions
Estimated additional authoriztaion
Estimated costs

Fiscal year 1980:

Estimated additional authorization_ . ._.________________________ 27. 6
Estimated costs_ - _.____._._______________________"T"TmmmT 6. 8
Fiscal year 1981: . o )
Lstimated additional authorization__ . ________________________ 32.3
BEstimated costs_ .. _____________________________TTmmmmmmmmmmme 30. 4
Fiscal year 1982: T T oTomTTmmmmommmmmmeees )
Estimated additional authorization_ ... _._____________________ 42, 2
Estimated costs. ... ___.____.___________ T TTmmmmmmmmmmm 38. 2
Fiscal year 1983: T ToTTImmmmmmmTmmmeees )
Estimated additional authorization. _________________________ 52. 4
Estimated costs_ .. ...__._____________________~__TTTommmmtmmen 45. 0

The costs of this bill falls within budget function 500.

6. Basis ftqr (;si%imate : The %rojected cost for H.R. 12533 1s based on
programmatic information and assumptions supplied by the Bureau o
Indian Affairs (BIA). Below are thle speciﬁ(lz passum};)tions for thi£
estimate.

(1) There are 150 potential locations both on and off the reserva-
tions that would be eligible to build and operate a child development
q(;n‘;tr(e)l‘ as (26301‘1bed (iln t‘)ohe bill. Tt W&S assumed by BIA that & maximum
of 30 centers would be constructed annually at a in fis ;
1980 of $658,000 per center. Y cost 1n fiscal year

(2) Once built, each center would be operated by a professional and
support staff of 15. The first full year costs (fiscal year 1981) covering
operating expenses for 30 centers is estimated to be $7.9 million.

. (3) The building costs were inflated by the CBO projection for cost
Increases in the residential building industry. The other expenses were
mflated by the CBO projection for increases in the CPI.

(4) The spendout on construction for the development center is
spread over 3 years, while the spendout for operating expenses is
spread over a 2-year period. The fiscal year 1680 spendout is relatively
low reflecting a lagtime for planning and development of the centers.

(5) This cost estimate assumes an enactment for this bill of October

1978 with appropriation action completed and regulations issued
October 1979. P o ssued by
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7. Estimate comparison: None. = - e e
8. Previous CBO estimate: On November 2, 1977,"CBO prepared
an estimate on S. 1214, the Indian Child Welfare Act of 1977. The

Senate bill is essentially the same as H.R. 12533. However, S. 1214
did not assume the use of Snyder Act authorization .and-included

additionsal authorization language to cover the proyision of the bill -

setting an authorization level of $26 million for fiscal year 1979.
9. Estimate prepared by Deborah Kalcevie. « =i 7777 7= 7

10. Estimate approved by James L. Blum, Assi’s',t';?aﬁt'fDri‘rec'to'r for |

Budget Analysis.

INFLATIONARY IMPACT STATEMENT - o

At th 1 of funding estimat tongressional Budget ~ §- : e PLovi .
the level of funding estimated by the Congressional Budget . 112533, to apply preference standards set forth in section 105 in the

. placing of an Indian child. These preferences would strengthen the
4 - chances of the Indian child staying within the Indian community and
- growing up with -a consistent set-of cultural values.
- Title IT of H.R. 12533, entitled “Indian Child and Family Pro-
~.grams,” would authorize the Secretary of the Interior to make grants

Office, enactment of this legislation would have some minimal infla-
fionary impact. This impact is lessened since the.cost will be $pread
out over 5 fiscal years. e

OVERSIGHT STATEMENT

Other than normal oversight responsibilities exercised in conjune-

tion with these legislative operations, the committee conducted no
specific oversight hearings and no recommendations were submitted
to the committee pursuant to rule X, clause 2(b)2.

COMMITTEE RECOMMENDATION

The Committee on Interior and Insular Affairs, by a voice vote,

recommends that the bill, as amended, be enacted.

DEPARTMENTAL REPORTS

The report of the Department of the Interior, dated June 6, 1978, . »
and the reports of the Department of Justice, dated February 9, 1978, - &

and May 23, 1978, are as follows:

U.S. DEPARTMENT OF THE INTERIOR, - . .
OFFICE OF THE SECRETARY, .
Washington, D.C., June 6, 1978.
Hon. Mogrris K. UpatLrt, L '

Chairman, Commitiee on Inlerior and Insular A_ﬂmrs,HouseofRezwe—

senlatives, Washington, D.C. e
Dear Mg. Caamrman: This Department would like to-make its

views known on H.R. 12533, the Indian Child Welfare Act of 1978, -
and urges the committee to make the recommended changes during

markup of the bill. We understand the Department of Justice has

communicated its concerns with the bill to the committee, and we

urge the committee to amend the bill to address those coneerns:
If H.R. 12533 is amended as detailed herein and. as recommended

by the Department of Justice’s letter of May 23, 1978, we would-

recommend that the bill be enacted.

Title I of_ H.R. 12533 would establish nation‘,\v'ide-..lr)rly';'ce"iﬁll:ii,liés’;"'forAthe-v
handling of Tndian child placements. The bill would vest in-tribal

courts their already acknowledged right to exclusive juiisdiction over
Indian child placements within their reservations. It would also pro-

§  appointed counsel would
~ g finding of indigency by the court. :
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vide for transfer of such a proceeding from 8 State court to a tribal
court; if the parent.or Indian custodian so petitions or if the Indian
tribe.so petitions, and if neither of the parents nor the custodian objects.

Requirements dealing with notice to tribes and parents and consent
to child placements are also a major element of the bill. Testimony on
the problems with present Indian child placement proceedings re-
peatedly pointed out the lack of informed consent on the part of many

Indian parents who have lost their children.

- Title T would also impose on State courts evidentiary standards
which would have to be met before an Indian child could be ordered
removed from the custody of his parents or Indian custodian. Court-

l‘l)'e available to the parent or custodian upon

. State courts would also be required, under the provisions of IL.R.

to Indian tribes and organizations for. the establishment of Indian
family service programs both on and off the reservation. Section 204
would authorize $26 million for that purpose.

Title III of H.R. 12533, entitled ‘‘Recordkeeping, Information

* Availability, and Timetables,” would direct the Secretary of the

Interior to maintain records, in a single central location, of all Indian
child placements affected by the act. Those records would not be open,
but information from them could be made available to an Indian child
over age 18, to his adoptive or foster parent, or to an Indian tribe,

i - for the purpose of assisting in the enrollment of that child in an

Indian tribe.
Title IV of H.R. 12533, entitled ‘“Placement Prevention Study,”

4 - would direct the Secretary of the Interior to prepare and submit
" to Congress a plan, including a cost analysis statement, for the pro-
vision to Indian children of schools located near their homes.

Although we support the concept of promoting the welfare of Indian
children, we urge that the bill I{)e amended in the following ways.
_Section 4(9) defines the term ‘‘placement.” This definition is cru-
cial to the carrying out of the provisions of title I. We believe that
custody proceedings held pursuant to a divorce decree and delinquency
proceedings where the act committed would be a crime if committed
by an adult should be excepted from the definition of the term ‘‘place-
ment’’. We believe that the protections provided by this act are not

" needed in proceedings between parents. We also believe that the stand-
' ards and preferences have no relevance in the context of a delinquency
proceeding. ‘

Section 101(a) would grant to Indian tribes exclusive jurisdiction
over Indian child placement proceedings. We believe that section
101(a) should be amended to make explicit that an Indian tribe has
exclusive Jurisdiction only if the Indian child is residing on the res-

_ servation with a parent or custodian who has legal custody. The bill
" does not address the situation where two parental views are involved.
" Therefore, the definition of domicile is inadequate and the use of the
~ word “parent”’ as defined does not articulate the responsibilities of the
# - courts to both parents.
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" We believe that reservations located in States subject to Public Law' *

83-280 should be specifically excluded from section 101(a), since the
provisions of section 108, regarding retrocession of jurisdiction, deal
with the reassumption of tribal jurisdiction in those States. -

Section 101(b) should be amended to prohibit clearly the tjx‘ans:féf of - F

a child placement proceeding to a tribal court when any parent or
child over the age of 12 objects to the transfer. ) .

Section 101 (e), regarding full faith and credit to tribal orders, should
be amended to make clear that the full faith and credit intended is that
which States presently give to other States.

Section 102(a) would provide that no placement hearing be held
until at least 30 days after the parent and the tribe receive notice.
We believe that in many cases 30 days is too long to delay the com-
mencement of such a proceeding. We suggest that the section be
amended to allow the proceeding to begin 10 days after such notice
with a provision allowing the tribe or parent to request up to 20 addi-

tional days to prepare a case. This would allow cases where the parents .

or tribe <o not wish a full 30 days’ notice to be adjudicated quickly,
while still affording time to the parent or tribe who needs that time to
prepare a case. We also suggest that the section be amended to require
the Secretary to make a good faith effort to locate the parent as quickly
as possible and to provide for situations in which the parent or Indian
custodian cannot be located. Coe Co
We also believe that there is a need for specific emergency removal
provisions in H.R. 12533. A section should be addéd allowing the
removal of a child from the home without a court order when the
physical or emotional well-being of the child is seriously and immedi-
ately threatened. That removal should not exceed 72 hours without
an order from a court of competent jurisdiction. = -1 ¢
Section 102(b) would provide the parent or Indian custodian of an
Indian child the right to court-appointed counsel if the court deter-

mines that he or she is indigent. ) ) o
We are opposed to the enactment of this section. We do not believe

that there has been a significant demonstration of need for' such a

provision to justify the financial burden such a requirement would
be to both the States and the Federal Government. . = ... = - ..

Section 102(c¢) would allow all parties to a placement to examine
all documents and files u:lpon which any decision with Tespect to that
placement may be based. This provision conflicts with the Federal

Child Abuse and Neglect Treatment Act, Public Law 93-247, which

provides confidentiality for certain records in child abuse and neglect
cases. We believe that such a broad opening of records would lead to
Jess reporting of child abuse and neglect. However, we do recognize
the right of the parent to confront and be given an opportunity to

refute any evidence which the court may use n deciding the outcome’

of a child placement proceeding. We recommend that the Indian

Child Welfare Act conform with the provisions of Public Law 93-247. ‘
Section 102(e) of H.R. 12533 would require the State court to'

find beyond a reasonable doubt, before ordering the removal of the
child from the home, that continued custody on the part of the parent
ot custodian will result in serious emotional or physical damage to the
child. We believe that the burden of proof is too high. We would
support the language found in section 101(b) of the Senate-passed
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- 8. 1214, which would impose a burden of clear a inci i
» ) nd ¢ g
&%d would set down certain social conditions which0 2::1?3123: ‘l:ledggr(f
) %1 Igared by the court as prima facie evidence of neglect or abuse. We also
© believe that the language “will result” in serious damace to the child
isi}]ll?ll(l)lsdt };E amqux)?eclcl to read “is likely to result” in suchcda-mage 1t is
. ssl i ta
wilsl efin t%(l)y ha;pgnl.)rove at such a high burden of proof that an act
Section 105 of H.R. 12533 would impose on State courts certai
preferences. in placing an Indian child.l Subsection ((:SOl\lxl'ct);\lS{elstg{ﬁ
Istltute the preference list of the Indian child’s tribe where the tribe
mi established a different order of preference by resolution.
" ql?.gm}llge 't:,hould. be included in that subsection which would
lageliu‘e ti 31; le_solut,lon1 to be {subhshed in the Federal Register and
o Smc uded m the Code of Federal Regulations. This would allow
%t tate court easy access to the preferences of the various tribes.
. is also unclear what the last sentence in subsection (c) means in
a fﬂvmg the prqfere,rylce of the Indian child or parent to be considered
. };‘e ere appropriate”. We believe that the preference of the child and
whelt)ﬁrentthshould be given due consideration by the court regardless of
10E’(&)er at court 1s following the preferences set forth in section
: or 105(b), or whether it is following a preference list established
ytz_m Indian tribe. Therefore, we rccommend that a separate sub-
;etz'1 lon be added to section 105 stating that the preferences of the
_ indian child and of the parent be given due consideration by the court
. WhS?(ZYer ?gbhlldllan chll d is being placed.
o . dection 106 deals with failed placements and requires that, whenever
zgelrilqign Ychlld 1s removed from a foster home o;l instibutioil n \vﬁ}’ce}'ll
Shul(f 11) was placed for the purpose of further placement, such removal
S (; c_0»n51d_e1_'ed & placement for purposes of the act. We see no
» eas?n or requiring a full proceeding every time a child is moved {from
?ne orm of foster care to another. We do, however, recognize the need
or notification: of the parents and the tribe of such move and for
;lg)plgm}% the preferences set forth in section 105. Therefovre, we recom-
'noetrilceg z:it sullzsefctlgn (b) of section 106 be amended to require the
potice | nrul {)rfe erence provisions to apply when a child is moved from
cOnsideredO;zq zsﬁ;agwcalie to an(:‘thell‘ and to require the removal to be
p&gent@l b e i}ész::men only in the case where termination of
‘ection 107 deals with the right of an Indian who has reached ace 1
;mlc)l }vhg has been the subject of & placement to learn of his or he?'
Ti la. afliliation. We belicve that rather than apply to the court for
ium information, the individual involved should apply to the Secre-
ary of thg Interior. Under the provisions of title 11T, the Secretary
would maintain a central file with the name and tribal affiliation of
each1 child subject to the provisions of the act. Therefore, the Secretary
;\veoel(li gdbti) rggggeilé(el%' th_arll tthefStt]ut.q court to have the information
, any rigits of t tvidual i hie
ﬁoi;{ f'r(])lm ey (})lr ob ooy T afﬁliatviorl]e. individual involved which may
* fmally, with respect to title I, we belleve that a section shoul
adlded )Vhlch would state that the provisions of the act should lal()lpll);
O_II‘I y with respect to placement proceedings which Legin 6 months
after t.}fG date of the enactment of the act. This would allow States
some timne to familiarize themselves with the provisions of the act and

TN «nnna -
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-ould thus avoid the chance of having large numbers of placements
i‘:l%‘:}.](ild&ted because of failure to follow the procedures of the act.th
Such & section should also state that the intent of the act is notd_ e
pre-emption by the F ederal Government of the whole area of Inh}a}xll
child welfare and placement. In any case where a state has lqvirls \VU lcd
are more protective than the flequllremen}t;s olfdb}iill')spai;t,.e.g., Wlt. regar
] ice and enforcement, those laws shou S DR
tov\rl‘l%tltc)gliz:xlre that many of the authorities granted by ﬁltle I ofl the
bill are unnecessary because they duplicate authoritles In. p,xj.es_en,t_ law,
and therefore, we recommend the deletion of title II .
We find especially objectionable in title 11 the. f_gl_l'o‘wmg&.l i
The authorization {for an unlimited subsidy program £9r~;', 1{ 1};{);1
adoptive children. We believe that any such .ppqggjam,_usllolul((l be
limited to hard-to-place children or children who -.ar_e_j.qr_w(‘ﬁf be
eligible for foster care support from the Burgaa,-u;p»f;_.___II;l_dym}u_l.d, 1a_vlr_s..
Ve also believe that the amount of any such suppor t__w_%)u | have
to be limited to the pre(}falent State foster care raté for main-
ance and medical needs. . »
telgfll?g eaitlrthorizubion for grafnts'lto establish a:ndusoperate off-
servation Indian child and family service programs. ... .
rei\‘l}l‘;age(ig separate authorization of $26 million: in se_(;.mon‘zl()h&__(b)
of title II.

'The provisions of section 201(c) which would authorize-every

Indian tribe to construct, operate, and nm_mﬁn;'lvl}jf'gmillyb;_siggx:lc?

facilities recardless of the size of the tribe or »bl}e;q,ym_;l;‘ ity o

existing services and facilities. T
The authorization for the use of Federal funds ‘appropriated

under title IT to be used as the non-Federal_Inat'(:‘hing*gs_lmfrel "in |

connection with other Federal funds. R .
Iii(:\vever, we believe that the last sentence of section 201(b), pro-

| 1 ar b . . )
vidine that licensing or approval by an Indian tribe should be ﬁleemlep}‘ 3
equivaient to that done by a State, should remain in the bill unde

title T as o separate section. _ . i
We h-;ve. nol objection to ssction 301 of title 111 of H.R. 12{;,‘?:{. We
believe thab requiring the Secretary to maintain a central file 012
Tndian child placements will better enable the becre@ry lt,‘o c‘&u{?f olp)le
his trust responsibility, especially when judgment Tunds are t0
jstributed. o ' . L
| Eowevér, we object to the provisions of section 302(¢), whici \foulc},
require the Secretary to present any proposed revision o.r.ametnc Iggltlh
of rules and regulations promulgated under that . section 1—? th
Houses of Congress. Any such pr_oposed revision or amend{n{‘m" \; Otlll d
be published in the Federal Register and we belleve-tnh?}:t'l placing nd
additional responsibility on the Secretary 1s bqpl uxcenaomean
mnecessary. . T S
' We beliove that section 401 of Title IV sl)qg;l(_l;be amended to read
as follows: ' R e
Spc. 401, (a) It is the sense of Congress ence -of
Jocally convenient day schools may contrib
ol Indian families. ‘ AR
(b) The Secretary is authorized and.(hrecteQ ) }p:U_: 8
citbmit to the Select Committee on Indian AdTairs _‘________tll_e:. A?fl .
States Senate and the Comumittee on Interior and Insular Affairs

ted
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~of the U.S. House of Representatives within 1 year from the date
of this act, a report on the feasibility of providing Indian children
with schools located near their homes. In developing this report
- the Secretary shall give particular consideration to the provision
_of educational facilities for children in the elementary grades.

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of the
administration’s program, and that enactment of the House subcom-
mittee’s present version of H.R. 12533 would not be consistent with
the administration’s objectives.

Sincerely,
ForresT J. GERARD,
Assistant Secretary.

DrrarTMENT OF JUsTick,
' Washington, D.C., February 9, 1978.
Hon. Mozrzris K. UpaLr,
Chairman, Commitiee on Interior and Insular Affairs, House of Llepre-
© sentativés, Washington, D.C.

- Dear Mg. Crairman: This is to bring to your attention several

- areas where the Departiment ol Justice perceives potential problems

with 8. 1214, a bill to establish standards for the placement of Indian
children in foster or adoptive homes, to prevent the breakup of Indian
families, and for other purposes. In our view, certain provisions of the
bill raise serlous constitutional problems because they provide for
differing treatment of certain classes of persons based solely on race.
8. 1214 was passed by the Senate on November 4, 1977 and is now
pending in the Interior and Insular Affairs Subcommittee on Indian
Affairs and Public Lands.

This Department has not been involved in the hearings relating to
the bill. Our comments therelore are based on a reading of the lext
of the bill rather than on a review of the testimony and legislative
history which necessarily would ba counsidered by a court which had to
interpret its provisions and determine its constitutional validity.

As you may be aware, the courts have consistently rocognized that
tribal governments have exclusive jurisdiction over the domastic rela-
tionships of tribal members located on reservations, unless a State has
assumed concurrent jurisdiction pursuant to Federal legislation such
as Public Law 83-280. It is our nnderstanding that this legal principle
is often ignored by local wellare organizations and foster homes in
cases where they believe Indian children have been neglected, and that
S. 1214 is designed to remedy this, aud to define the Indian rights in

_such cases.

The bill would appear to su‘bject family relations matters ol certain
classes of persons to the jurisdiction of tribal courts which are pres-
ently adjudicated in State courts. The hill would accomplish this result

" with regard to three distinct categories ol persons, all possessing the

common trait of having enough Indian blood to qualily for member-

_ship in a tribe. One class would be members of a tribe. Another class

would be nontribal members living on reservations, and a third would
be nonmembers living off reservations. These three classes would be
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denied access to State courts for the adjudication of certain family
relations matters unless “good cause’” 1s shown under section 102(c)
of the hill, ‘

The general constitutional question raised by S. 1214 is whether the
demial of access toState courts constitutes invidious racial discrimina-
tion violative of the fifth amendment. See Bowling v. Sharp, 347 U.S.
497 (1954). This question is most properly addressed by focusing on
each of the three classes described above and contrasting ecach class
with a similarly situated class of persons whose access to State courts
1s not affected by the bill, 7

The class of persons whose rights under the bill may, in our opinion,
constitutionally be circumscribed by this legislation are the members
of a tribe, whether living on or near a reservation. In Fisher v. District
Court, 424 U.S. 382 (1976), the Suprems Court addressed an argument
made by members of the Northern Cheyenne Tribe that denial to
them of access to the Montana State courts to pursue an adoption did
not involve impermissible racial discrimination. In that case, both the
persons seeking to pursue adoption of the child 1n question and the
natural mother of the child who contested the right of the Montana
courts to entertain the adoption proceeding were residents of the
reservation and members of the tribe. The Court stated that:

The exclusive jurisdiction of the Tribal Court does not
derive from the race of the plamntiff but rather {rom the
quasi-sovereign status of the Northern Cheyenne Tribe under
Federal law. Moreover, even if a jurisdictional holding ccca-
stonally results in denying an Indian plamtiff a forum to
which a non-Indian has access, such disparate treatment of
the Indian is justified because it is intended to benefit the
class of which he 1s & member by furthering the congressional
policy of Indian self-government. Morton v. AMancari, 417
U.S. 535, 551555 (1974). 424 U.S., at 390-91.

In Fisher, the class to which the Court was apparently referring
consisted of members of the Northern Cheyenne Tribe. This 1s so
because of the Court’s citation to Morion v. Mancar, In which the
Court had upheld preferential treatment of Indians in certain em-
ployment situations by reasoning that the “preference, as applied, is
granted to Indians not as a discrete racial group, but rather, as mem-
bers of quasi-sovereign tribal entities * * *7’ 417 U.S., at 554.

More recently, the Court has reentered this thicket in Unauted
States v. Antelope, 45 U.S.L.W. 4361 (U.S. April 192, 1977). In that
case, enrolled Coeur d’Alese Indians contended that their Federal
convictions for murder of a non-Indian on the Coeur d’Alese Reser-
vations were products of invidious racial discrimination because a
non-Indian participating in the same crime would have been tried
in State court and would bave had certain substantial advantages
regaraing the elements required to be proved for conviction.! The
Court, 1 rejecting this claim, held that the Coeur d’Alese Indians
“were not subjected to Federal criminal jurisdiction [under 18 U.S.C.
§ 1153] because they are of the Indian race but because they were
enrolled members of the Coeur d’Alese Tribe.” Id., at 4363.

1 8pecifically, the State of Idahe, in which the crime occurred. did not have a felony
murder rule so that, in order to be convicted of first-degree murder, the State would have
had to prove certain elements that were not required to be proven in the Federal trial

because a felony-murder rule was in effect in the latter court.

37

‘We believe that Mancari, Fi ‘
> bel ; neary, fisher, and Antelope direct]
constitutionality of this bill as it affects the aczc)-ess of tr%rb;ilrx)r?ggngl-s

~to State courts. At the same time, these cases do not resolve the con.

stitutionality of S. 1214 as it i

‘ ality S, s would affect the rights of i
gcl;ﬁ)ge;zglgvirﬁ% telthgr 01% otr %ff lreserva.tions. Indeed ,gtheyocauzl1 %%t?eba?}
0 rges » absent tribal membership, Congress’ '

t1 c&p t({xﬁ"eren‘tly persons having Indian bloccll),is dim%nﬁ?edfmedom v
e [11 n}f {ggmd ‘to nonmembers living on a reservation, a footnote in
the A etope case would appear indirectly to address, but not reso]

16 question presented by this bill: 7 e
tribiths%mdd Be noted, however, that enrollment in an official
e-ra}bjt; fxid?((z)ttx Oneer;thleld tfo l})le an f,bsolute requirement for Ifed-

o ASCIThon, ab least where the Indian defendant liv
2}1::1'2 (g::;’ v%‘tﬁolgaa?dl')mam;guigd t(i'ibal relations with the 1Irf(’ilia(r)xrsl
reon.’ L rie Pero, f. 2d 28, 30 (CA 7 1938). See als
gng:d ?latesl v. lves, 504 T, 2d. 935,’ 953 (CA 9 12))721-) (deic%zso
o t‘, re]:al?plnc ents are enrolled tribal members, we are not called
o (")ri(i I(;E)Ill(ﬂ(f :whe;tl};ler: nonenrolled Indians are subject to [Fed-
al criminal jursidic . i .
I t%e runing] Jursidiction] and we therefore intimate. no views on
D[4z parle Pero, supra, the seventh circuit af 1
i te Der cuit affirmed the gra
(\)\fl ;:Jl Sxfdhe}};z; (éotlz gzgsc to at n}(l)nle?rolleﬁl Indian, who had been%ohrgi(?tfeg
: ¢ court, holding that the Indian could onl Ti
ir(l}sIS" s;lfgfall ;o%rg by v1rtueqof'\\'hat:\‘as then 18 U.S.C. § 5481,13171(1&) gl?erélﬁ
roser o s U g} § 1153. The court appeared to base its holding on
biels ffjmthk.' 1;31 Indian was the “child of one Indian mother and half-
Do tlfibqfl X :1& agen l)ot‘hlparo}eqts aﬂg {ecognized as Indians and main-
1 tribal S, wWho himself lives on the reservati
i b W ] v reservation and
m 31.3111&, tribal relations and is recognized as an Indian * * * Id.:
m;ﬁf}lvﬁ?arqﬁo ]ponmembers Wwho are otherwise eligible for triba)
1)ropo%i;;;0npt }‘J‘atothlgiegn r]ester'vatlons, Pero at least stands for the
broposition that ¢ eral mterest 1n the “guardian-ward relation-
i“hel(?er 511? Z?fliq(l;fsﬁtptr% ggggg‘e to a nonem‘lolled Inbdian the protect?ozti)ofnw
X ' . Ging as opposed to tiral by a Stat y
18, however, predicated on a Federa] 1 ioh would appens o
to differ o oacated on a Federal interest which would appear '
I'(’)ilsl(blelzf"i:elzt nl(.ll 1&;2%2[0;;011}11“8?1 Feclle:{le interest identified iI} p]l/}l;ntc(:z;;b
. ) An . 0se lalter cases, the Federal interest in
]t)(; 8101}11(;21(353 i}l(tlﬁqncself—govelznment Was spzaciﬁcally identiﬁe(llezts 1;1
iy yeeono of 12e14 ourt’s opinions. In our view, this weighty interest
o Drosen evZn 2 1111'a:m0re attenuated form with regard to nontribal
ohombers, ¢ ot 0Se living on reservations. An eligible Indian who has
positioh o w ;a’cever Teasons, not to enroll in a tribe would be in a
hosttion ]:el:liébge th?t depriving him of access to the State courts on
mattors o l.hec} to family life would be invidious. Such an Indian
bresy a:d 37‘1] Iab,: under the first amendment, the same right of associ-
Sron 85.do : mtlzexis, and indeed would appear to be i no different
oution It ™M & non- ndian living on s reservation who, under S. 1214
ould have aceess to State courts. The only difference between them
R ,(ﬂn a,?tg, Pe the racial characteristics of the former. |
stitutiotni?ittrlﬁlﬁt }fkaﬁ_ﬁ*\ren Pero only marginally supports the con-
shitutional 3 1s bili as applied to nonmembers living on reserva-

245 U.S.I.W,, at 4363 n, 7.
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tions. In Pero, the focus of the Court’s inquiry was on the contacts
between the convicted Indian and the Indian tribe and reservation.
In'S. 1214, the inquiry would appear to be solely dirécted to contacts
between the Indian child and the Indian tribe, whereas the persons
whose rights are most directly affected by the bill are the parents or
guardians of the child.® Thus, there 1s little support for the constitu-
tionality of this bill as applied to nontribal members living on reserva-
tions and the rationale applied by the Court in Mancari, Fisher, and
Antelope would not save the bill. The simple fact is that the parents
of an Indian child may find their substantive rights altered by virtue
of their Indian blood and the simple fact of residence on a reservation.
The Court has never sanctioned such a racial classification which
denied substantive rights, and we are unable to find any persuasive
reason to suggest that it would to so. 7 :

Our conclusion with regard to nonmembers living on reservations
is even more certain in the context of nonmembers living off reserva-
tions. In such a situation, we are firmly convinced that the Indian or
possible non-Indian parent may not be mvidiously discriminated
against under the fifth amendment and that the provisions of this
bill would do so. Assuming a compelling governmental interest would
otherwise justify this discrimination, we are unable to suggest what
such an interest might be. ,

For reasons stated above, we consider that part of 3. 1214 restrict-
mg access to State courts to be constitutional as applied to tribal
members. However, we think that S. 1214 1s of doubtful constitution-
ality as applied to nontribal membersliving on reservations and would
almost certainly be held to be unconstitutional as applied to nou-
members living off reservations.* )

The Office of Management and Budget has advised that there isno
objection to the submission of this report from the standpoint of the
admimistration’s program.

Sincerely,
Parricia M. Wawp,
Assistant Attorney General.
DEPARTMENT OF JUSTICE,
Washington, D.C., May 23, 1978.
Hon. Morris K. Upary,
Chairman, Commiltee on Interior and Insular Aflairs, House of Repre-
sentatives, Washington, D.C.

Dear Mr. Caamrman: We would like to take tlus opportunity to
comment on the House Subcommittee on Indian Affairs version of
S. 1214, the Indian Child Welfare Act of 1978.

2 As we understand the bill, this denial of access to State courts would be predicated
on the existence of “significant contacts” between the Indian child and an Indian fribe
and that thig issue would be “an issue of fact to be determined by the court on the basis
of such considerations as: Membership in a tribe, family ties within the_tribe, prior
residency on the reservation for appreciable periods of time. reservation domiclle. the
statements of the chlld demonstrating a strong sense of self-identity as an Indian, or any
other elements which reflect a continuing tribal relationship.”

s The bill is unclear as to whetlier this determination would be made by a tribal court or
State court.

4'We alzo note our concern with the language used in sections 2 and 3 of the bill regard-
ing “the Federal responsibility for the care of the Indian people” and the ‘‘special respon-
sibilities and legal obligations to American Indian people.” The use of such language las
been used by at least one court to hold the Federal Government responsible for the financial
support of Indians even though Congress had not appropriated any money for such purposes.
White v. Califano, et al., Civ. No. 76-5031, USDC, S. Dak..(September 12, 1977), We fear
the language in this bill could be used by a court to hold the United States llable for the
financial support of Indian families far in excess of the provisions of title IT of the bill ana
the intent of Congress.

ok bediiiho bl
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. As you know, the Department presented at some length its views
- 0n one constitutional issue raised by S. 1214 as'it passed the Senate
~In-a letter to you dated February 9, 1978.! Briefly, that constitu-

tional issue concerned the fact that S. 1214 would have deprived
parents of Indian children as defined by that bill of access to State
courts for the adjudication of child custody and related matters based
at bottom, on the racial characteristics of the Indian child. We ex.
press in that letter our belief that such racial classification was suspect
under the fifth amendment and that we saw no compelling reason
which might justify its use m these circumstances. This problem hLas
been, for the most part, eliminated in the subcommittee draft, which
defines “Indian child” as “any unmarried person who 1s under age 18
and is either (a) a member of an Indian tribe or (b) eligible for mem-
bership in an Indian tribe and is the biological child of & member of
an Indian tribe.”

We are still concerned, however, that exclusive tribal jurisdiction
based on the “(b)” portion of the definition of “Indian child” may con-
stitute racial discrimination. So long as a parent who 1s o tribal member
has legal custody of a child who is merely eligible for membership at
the time of a proceeding, no constitutional problem arises. Where
however, legal custody of a child who is merely eligible for member.
’ ship is lodged exclusively with nontribal members, exclusive tribal
:jjf Jurisdiction cannot be justified because no one directly affected by the
: adjudication 1s an actual tribal member. We do not think that the
blood connection between the child and a biological but noncustodial
parent 1s a sufficient basis upon which to deny the present parents and
the child access to State courts. This problem could be resolved either
by limiting the definition of Indian child to children who are actually
tribal members or by modifying the “(b)” portion to read, “eligible
for membership in an Indian tribe and is in the custody of a parent
who is a nziember of an Indian tribe.” . '

second constitutional question may be raised by § 101(e) of t
House draft. T}]mt section could, in ouryview, be read t§o re(x(u‘i)re)F e}ég
(‘a‘ral, State, and other courts to give “full faith and credit’ to the

public acts, records and judicial proceedings of any Indian tribe
applicable to Indian child placements” even though such proceedings
might not b(? “final” under the terms of this bill itself. So read, tﬁe
provision might well raise constitutional questions under several
bl_xprerpe Court decisions. L.g., Halvey v. Helvey, 330 U.S. 610 (1947).
We think that problem can be resolved by amending that provision
to make clear that the full faith and credit to be given to tribal court
4 ordersis no greater than the full faith and credit one State is required
| to give to the court orders of a sister State.

A third and more serious constitutional question is, we think, vaised
by section 102 of the House draft. That section, taken together with
sections 103 and 104, deals generally with the handline of custody
proceedings involving Indian children by State courts. Section 102
establishes a fairly detailed set of procedures and substantive standards
which State courts would be required to follow in adjudicating the

gla}zgment of an Indian child as defined by section 4(4) of the House
araiv. ' ’

2 The views expressed in that letter were subsequently presented to the Subcommittee on

(I)Irlndli\(lertlr.A!j;,mll;)s’?g?d Public Lands of your House commitfee in testimony by this Department
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v i i ‘ le, impose these
As we undesstand section 102, it would, for example, imy .
detailed procedures on a New York State court sitting in Manhattan,

where that court was adjudicating the custody of an Indlag clzlld ar;ct];
even though the procedures otherwise applicable in this : ﬁgz ]i-cg}lllat
proceeding were constitutionally sufficient. While we‘t H'lercisin«r
Congress might impose such requirments on State }clqulLs e.x83_9800
jurisdiction over reservation Indians pursuant to Public _a,w'd 280,
we are not convinced that Congress’ power to control the 1n31. er.liebn of
such litigation involving nonreservation Indian c‘_r;lld;jen an })2{.(13 s
pursuant to the Indian commerce clause i3 suﬁ‘imgnt tgn?fv?{;\lée(l by
significant State interest in regulating the procedure t? o "(')’1'13{'0'118}11

its courts in exercising State jurisdiction ovgr--\\fhat~‘1b %1 I'I]él onal ,L}j
State matter. It seems to us that the Federal interest in the off-reserva

tion context is so attenuated that the 10th Amendment and general .

rinciples of federalism preclude the wholesale invasion of State power
géiﬁ:(élrll)ll;gfzxge(l by sectionp102. See Hart, “The Rela’mole_s Between State
and Federal Law,” 54 Colum. L. Rev. 489, 508 (1954). o Shodld be

Finally, we think that section 101(b) of the Hpuscz ;.draftil 'Sldo'url'the
revised to permit any parent or custodian of an,Ileian-c 1 b_0 e
child himself, if found competent by the State court, to objec

transfer of a placement proceeding to a tribal court. Although the.

balancing of interests between parents, custodian, ]_pqlantpéllhcil(;elg],
ibes is not easy one, it is our view that the cons itut

and tribes is not an easy ,  fho-consmubons

power of Congress to force any of the persons describe ['a'lb‘ it

not in fact tribal members to have such matters hea_xdb_e or ¢ tribal

courts is questionable under our analysis of section 102.3 ove anc

views discussed above in regard to section 4(4). ~

II. NONCONSTITUTIONAL PROBLEMS

. . . fal . 3 . he
There are, in addition, a number of drafting deficiencies in tk

Holuse draft. First, we are concerned about somglangu&gg uss?r(i LI;.
sections 2 and 3 regarding “‘the Federal responsibility ioxi (i Gbliwa-
the Indian people” and the “‘special responsibilities and egah 0 Do
tions to American Indian people.” The use of such language L asq o0
relied on by at least one court to hold the Federal Governénenﬂ re;} on-
sible for the financial support of Indians even tho%}%}}‘ Ontg;lszyano
not appropriated any money for such purposes. While v. thié e
437 F. Supp. 543 (D.S.D. 1977). We fear the language in

could be used by a court to hold the United States liable for the .

financial cupport of Indian families far in excess of the provisions of
title I1 of the bill and the apparent intent of the drafters.

Second, section 101(a) of the House draft, if read literally, would

i isti jurisdiction. over these
vear to displace any existing State court jurisdic ion. over
Iig)zltters basedpon Public Law 83-280. We doubt that is the mt%?iti) g{
the dralft because, inter alia, there may not be in existence. :

courts to assume such State-court jurisdiction as would: apparently be -

obliterated by this provision. T

2We note that we are aware of no congressional fmdihgs which:would indicate the

7 stody: cases; even assum-.

isting State-court procedures utilized In these custod; B B virs R

;nadigg}:i\cf“g]fl %:\nx;%nﬁ; E\':guld strexgzthen Congress’ hand in ,thls.»paf(tilcl;léé}:o]x;'c%ggr barere’ F
1pnogl:ic'v.‘m:fttm-. it is clear to us that the views of the States shou €

i osition this Department
aress t verride State power In this fashion, a position t ) tmen,
S:)onkbli?:&tol;:gomn;g;c(}wef%rg‘the Senate Select Committee on Indrianl/.l_ffnujsitim‘_ S»_e»x_mtve 0
Resolution 102 on Feb, 27, 1978. IR : :
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Third, the apparent intent of section 4(10) is, in eifect, to recstab-
lish the diminished or disestablished boundaries of Indian reservations
for the limited purpose of tribal jurisdiction over Indian child place-
ments. We think that such reestablishment, in order to avoid potential
constitutional problems, should be done in a, straightforward manner
after the reservations potentially affected are identified and Congress
has taken into account both the impact on the residents of the area
to be affected and any other factors Congress may deem appropriate.

The Office of Management and Budget has advised that there is no
objection to the presentation of. this letter and that enactment ofthe
House Subcommittee on Indian Affairs version of S. 1214 would not
be consistent with the administration’s .objectives. :

Sincerely,

Parrrcia M. Warp,
Assistant Attorney General.



DISSENTING VIEWS:

ILR. 12533 should be sent back to the Subcommittee on .In.dmr}
Affairs and Puablic Lands for additional consideration: vb_e,og_u‘s:fa,no |
major defects in t.llxe bill qlldtbegauts? of mt:}de%tillilyte r»opp\ori'vtztbu_»utyr iqr‘
affected States and agencies to testiry on tne R
Lﬁle (ftei*l a special responsibility to the House of 'Rep.rgs%l:t_:}-t}l)yclartg
submit thus dissenting opinion because 1 wsys’trhe or_lly Mem Ql:_§}§
pressing erave concerns about many of the bill’s provisions. .

Lareely becaunse of my concerns about legal protection ‘fOI ‘t e
Indian child, the natural pavents, and the adoptive parents, many

o N N - M Y o
chances were made at a stafl level to improve the bill. These changes .

were many and substantive and 1n_u<:h iIll])l'OVenl.e_fl_t‘-W?S’:I‘_th_aj’d-(’,. }nf thé:
veward. Amendments also helped improve the bill but major delect
remain. . T

Among these numerous issues are the cost to the States to el_n}f)orc.fc)
the provizions, new layers of programs for Indian t-}lbe.s, and amt
constitntional issues like State-Indian 13{111‘15(11ct10n. These were no
cavelully enough considered during markup. : e N

T call t,l‘lese:i)l'oblenxs to the attention of my colleagues a.F(h 1'171%0
that the bill be rejected until those 1ssues can mote cmpﬁu ? Ll)e
discussed by both the Congress and the public. Below 1 detail the
problems. )

UISTORY OF H.R. 12533

1 ; ich was passed by the

TR, 12533 is the outgrowth of S. 1214 which was passed D)
Senl-a-te and ﬂJ.s)signed to the House Subcommittee on Indian Affairs ;Ltnd
Public Lands. This bill was the markup vehicle in the subcoramittee

and was reported with very little discussion or participation by
membets,

Subsaquent to the subcommittee markup, the subcommittee staff, - §

apparently noting the major defects of S. 1214, drafted an entirely

new bill, H.R. 12533, and circulated it as the markup Vghicle for the .

full Intevior and Insular Affairs Committee, Lo .
AMarknp was scheduled for 2 or 3 weeks during which time I raised

. ; ! 1 o
objection and numerous questions which resulted n many ‘(t):fli tLd ‘
chanees beine made to improve the legal protections now contamet .

in the I3l ) o .
" T:; my knowledge the new bill, H.R. 12533 and the subsequent

drafts were never generally circulated to the States;: ]iuVé;pl}B_J}_l(lg_gS,

i i les Tndian tribes: =
public and private welfare agencies, or even to the India

The hill should have been circulated for commgryt;iq;l?ghtf'01 phe »

major revisions made and being considered.

MANY GROUPS SOUGHT ADDITIONA.I; TIME

1 including the Depart-
Tt should be pointed out that many groups, INCIMCIIS ¢ :
ments of Interior and Justice, expressed the need for- ?t.h?r- major
changes or additional time to study the bill and ‘cqr.n{pelil_,.;
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For example the Justice Department in a letter dated May 23, 1978,
for Assistant Attorney General Patricia Wald to the committee chair-
man expressed numerous practical and constitutional concerns with
the language in S. 1214. While some of those problems may have been
allevinted 1n H.R. 12533, I am unaware ol any further review by the
Justice Department. In that letter, discussing the House version,
Ms. Wald raised some serious guestions: (1) Whether the bill under
White v. Califano might hold the Federal Government responsible for
the financial support of Indians even though no money had been
appropriated, (2) whether the bill might displace any existing State
court jurisdiction on Indian child welfare matters in Public Law 280
States even where tribal courts did not exist, and (3) whether the bill
might have the effect of reestablishing diminished or disestablished
boundaries of Indian reservations for the limited purpose of tribal
jurisdiction over Indian child placements.

_In regard to (3) she wrote:

We think that such reestablishment, in order to avoid
potential - constitutional problems, should be done in a
straightforward manner after the reservations potentially
affected are identified and Congress has taken into account
both the impact on the residents of the area to be affected
and any other factors Congress may deein appropriate.

To my knowledge this issue was never discussed.

The Department of Interior, in a scven-page letter dated June 6,
1978 from Assistant Scervetary Forrest J. Gerard, raised numerous
qll_el.stion:s about H.R. 12533. Among other considerations Mr. Geraid
said:

We believe that many cf the authorities granted by title IT
of the bill are unneccessary because they duplicate authori-
ties in present law, and therefore, we recomimend the deletion
of title I1.

I would point out that title IT remains in the bill largely as dralted
and that it even provides payment to adoptive parents of Indian chil-
dren. In addition, it provides for construction of Indian family service
facilities off of reservations regardless of the size of the tribe or the

. avallability of existing services and facilities.

It should be noted that many of the concerns expressed by Mr.
Gerard, who is a strong advocate of Indian, were not, in my opinion,
properly addressed.

In a memorandum dated June 19, 1978, from the Congressional

~Research Service, additional points were raised which I believe should
. have been considered more thoroughly.

- Aside {rom the above Federal concerns, I am cven more distressed
by objections raised by officials in my State of Montana after 1 for-

warded a copy of the bill for review.

On June 20, 1973, the following telegram was received by the com-
mittee from Gov. Thomas L. Judge, of Montana.

It has come to my attention that yvou have scheduler the
markup on FL.R. 12533, the Tudian Child Welfare Act. This
legislation 1dentifies some real problems and we are in agree-
ment with the intent of the bill. Iowever, there may be some
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ill effect. I urge you to hold hearings on the bill to allow us
time to present our concern. I am sure you want to insure that
problems are solved without creating new ones at the same
time. Thank you very much for your consideration of this
request. e :
That message was received just 1 day before reporting the bill
and the request was not granted. I suspect the concerns of _G:QV)em(‘)l',
Judge would have been reflected by other States, especially Public
Law 280 States, had they been more aware of the provisions.
Below is a letter from the State of Montana attorney for social and
- rehabilitation services. The letter is unsigned because. it was- first
transmitted to me by telecopier on the day before the markup arnil
subsequently sent in the form below and not recewe_d_1r}-ﬁ_v,m~y,:_of_ﬁ_cse
until 5 days after the markup. I suggest all Members will'want to reded
this letter before voting on the bill. : Lo

STATE OoF MONTANA, , ‘
SociAL AND REHABILITATION SERVICES, -
Helena, Mont., Jung 20, 1978.
Hon. Ron MARLENEE, 7 A
Congressman from Montana, U.S. House of Representatives,
Washington, D.C. , R
Dzar ConerEssMaN MARLENEE: In response to a request. il'qm
Bob Ziemer of your staff, the Office of Legal Affairs of the Montana

Department of Social and Rehabilitation Services has reviewed H._R. -

12533—The Indian Child Welfare Act. L
Our study of the bill has been hurried, but we can foresee numerous
problems in the delivery of social services to Montana Indian _C-hll(h‘({ﬂ
and families if the act is passed in its present {form. For this reason we
urge you to ask the Committee on Interior and Insular Affairs uz
defer further markup on the bill until affected States, and especially

Montana, can more {ully comment on its consequences. _
Constitutional questions aside, several problems of 1mplemelltlz1t¥i)11
are readily apparent from reading the bill. For example, »JLl‘o}'loug1 1t e
bill requires State courts to give preference to certain homes in placing
Indian children based on evidence in the record, the bill does not
provide any mechanism requiring the family or the tribe to presen't
such evidence. Nor does it create a means by which already over-
burdened State courts can discover such evidence on their own. |
But even more disturbing to the Montana Department of Secial and
Rehabilitation Services is the bill’s lack of clarity on _t.he_‘ issue_of
payment for social services for Indian children and ;‘f&mll}e_s- S_e.ct‘agn
201(b) of title IT of the bill states: SRR I S

The provision or possibility of assistance qQ_der thls_ ach
shall not be a basis for the denial or reduction of any assist-

ance otherwise authorized under titles' IV-B and XX of the

Social Security Act or any other other -f'e_dé'm‘l_l_y}» sMed '

program. _ N
This language suggests a strong possibility that a State whose C(])ln]‘t?
had not exercised jurisdiction over an Indian child or fa.]rjaﬂ_y' wou dl ‘)z

called upon to fund at least part of the social services delivered to t 10
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Indian child or family. This office believes that in all cases in which
an Indian tribal court exercises jurisdiction the financial burden for
providing social services should fall exclusively upon the tribe and the
Federal Government.

In addition, it appears that tribal courts may pick and chooss those
Indian children over which they will exercise jurisdiction, however
State colrts are allowed no choice. One potential result, of course, is
that tribal courts will waive jurisdiction in all difficult or expensive
cases while State courts and, hence, the State agencies administoerine
title IV and title XX will have no choice but to accept those cases.
Such a situation is cleatly inequitable.

As can be seen from these comments the Indian Child Welfare Act
leaves many issues unresolved. Although quick action on the bill may
be politically expedient, the Montana Department of Social and Reha-
bilitation Services strongly recommends that full and deliberate con-
sideration be given to all aspects of the bill.

If we can provide further assistance to you, please feel free to
contact us.

Sincerely yours,
L : Ricuarp A. WrnEr,
Staff Attorney, Gffice of Legal Affairs,
' Moniana Department of Social and
Lelabilitation Services.

With regard to the above letter, Members will note the concern
expressed about the possible financial burden. I need not remind my
colleagues that one of the major costs of local and State governments
are the courts. And in light of the Proposition 13 attitude across this
country I question the wisdom of passing legislation which may have
significant impact on State and county budgets without one iota of
evidence in the record as to what that cost might be. On this issue
alone the bill ought to be rejected and returned to committee for
additional hearings.

It should be noted, in fairness, that many church groups urged
passage of the bill. However, the National Conference of Catholic
Charities raised many substantive questions. While many of those
were resolved in the redrafting of the bill and the synendment process,
others remain outstanding.

But perhaps one of the strongest arguments for defeating the bill
came in a letter of June 12, 1978, {rom the National Council of State
Public Welfare Administrators. The concluding paragraph of that
letter said:

The National Council of State Public Welfare Adminis-
trators believes that H.R. 12533 should not be enacted
prior to a much broader consultation than has thus far been
achieved by the responsible congressional committees.
Enclosed is a resolution approved by representatives of 38
States and two jurisdictions present at the council meeting
on June 7-8, 1978 in support of this recommendation.

Below is a copy of the resolution adopted by over two-thirds of the
States public wellare administrators.
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NationanL CoUNCIL OF STATE. - -

Pusric WELFARE ADMINISTRATORS
or THE AxERIcAN PuBric WELFARE ASSOCIATION,
Washinglon, D.C:, June 7, 1975, .-

SOCIAL SERVICES COMMITTEE RECOMM_ENDATIONS 5.

Indian Child Welfare Act—H.R. 12533 (S. 1214)

1. Support objectives of proposed legislation to establish safe-
euards against separation of Indian children {rom their parents and
mappropnate foster care or adoptive placements outside the cultural
setting of the Indian child.

2. Recommend the council note that, while many constructive
changes over the Senate-passed bill (3. 1214) have been incorporated
in the House version, there remain & significant number of provisions
whose impact on Indian families, tnbul courts, State courts, and
State and local child welfare services programs needs to be e\plm ed
more extensively than has been done.

3. Express concern that the bill as written may W01k against its
objective of achieving stability and permanency.for the Indian child
whose home situation is such that temporary or permanent placement
becomes a necessity, and that the result may be many such children
will be well served neither by the state/local pubhc (hlld welfare system
or by the Indian community. '

4. Recommend that H.R. 12533 in its June 7. version be \1(le]y :
disseminated for discussion among affected groups, including the more .
than 270 federally recognized governing bodies of Indian trlbcs bands,
and <T10up< as well as to 1epresentatwes of State coults, ]uvemle
judges, and public and private child wellare services agencies, before -
being debated by the {ull House. :

In addition, il is my understanding that a telegram was received by
the full committee just prior to markup {from the National Council
0[ Juvenile and Family Court Judges, or a similar organization, asking
for additionsl time for review. I did not see a copy of thnt cominunica-
tion but I was advised it exists.

I apologize for this lengthy dissent because baklcally I'agree that
some legislation is needed to give Indian tribes greater voice in' the
placement of Indian childven. However, this bill ‘Foes way beyond
what is needed by authorizing a whole new layer of Indmn 1)1‘001‘1111%'
both on and off the reservations, payments to addptive parents of
adopted children, a certain impact on State courts, and the possible
upsetting of boundaries for jurisdictional questions. For these and
the other reasons outlined above I urge my colleagues to defeat this

bill.

Rown MARLENEE.

3 Approved by the National Counclil of State Publie Welfare Administrators on June 7,

O



