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Sovereignty
Redefined
A series of divergent and apparently
unconnected incidents may coalesce
in the Supreme Court of the United
States during its coming term re
quiring a contemporary redefinition
of the relationships between Indian
tribes and the federal government.

Originally the United States repre
sented to its citizens and to other
foreign nations that it stood and
intended to stand in a protectorate
relationship with the aboriginal tribes

( ) of the North American continent.
,~ Following the creation of the North

west Tenitory in 1787, Congress de
fined federal Indian policy as one of
respecting Indian life and customs
and never confiscating Indian lands
without first declaring a just war
against them. However, the lack of a
formal declaration of war did not
hamper the United States government
or any of its constituent states from
engaging in hostilities, and the only
practical effect of the Ordinance of
1787 was to provide uplifting senti
ments for presidential campaign
speeches.

The role of the individual states in
supporting and defending the laws of
the United States has been less than
exemplary. In terms of Indian sover
eignty the movement by state govern
ments has been one of undercutting
federal laws protecting Indian treaty
and statutory rights. In the 1830's
the object of state agitation was the
removal of indigenous Indian tribes
from the then existing states to the

I deserts in the West where, it was
~~thought, none but an Indian could

. survive.
In the 1850's the new states of the

Great Plains adopted a different ap-

proach to Indian affairs by assuming
the position that there was no basic
difference between Indian tribal mem
bers and the non-Indian citizens of the
respective states. The purpose for mak
ing such an assertion was not an indi
cation that a racial millenia was shortly
due, but rather a cleverly disguised
method of preparing the ground for
state intrusion into the trust status of
tribal lands and enterprises. Beginning
with the Kansas Indians case of 1866,
state governments began to assert their
right to jurisdiction over domestic and
self-governing functions of Indian
tribes, primarily in the field of taxation
and criminal law. Kansas lost in 1866
and New York lost in the same year,
ostensibly foreclosing state efforts to
render their taxes valid against Indian
tribes and individuals so long as the
political entity of the tribe was recog
nized by Congress.

The Power to Tax is the Power
to Destroy
In the beginning, the Supreme Court's
continual refusal to allow states to
nullify treaties through the assertion

Indian Council

National Indian Law Librar'Y

NILL No.
010002/1972

August 1972

of state laws was not motivated by a
desire to protect Indians' rights, but
rather to assist the Federal govern
ment's struggle to protect its own
sovereign rights against the states
Therefore, until about 1921, Indians
were protected by a series of rulings
which protected federal entities under
theories of intra-governmental tlU
immunity. However, continual failure
of other federal policies preserving
federal Indian trust obligations often
undermined whatever tax benefits
were acquired.

As the federal government grew in
strength and wealth, a re-evaluation
was made by the courts and in many
cases states were permitted to begin
the taxation of Indians as long as that
tax was non-discriminatory in nature
This was especially true in those cases
filed during the depression years.

Even later, as the crunch of local
tax needs hit state governments, tlU
departments were issued orders tc
find the tax loopholes in state laws
and to close them. It was projected
that by making state laws more diff
icult to sidestep, additional revenues
would pour into state coffers. This
would fulfill the political promises
of "additional services without addi
tional taxes" which nearly every west
em governor had recited as prelude tc
winning elections.

In 1953, as part of its general policy
to terminate the federal services of
Indian tribes, Congress passed Public
Law 280 which purported to give sped
fic states (Oregon, Nebraska, Cali·
fornia, Wisconsin, and Minnesota)
civil and criminal jurisdiction over
most Indian tribes within their bound
aries. The intended purpose of Public
Law 280 was to facilitate the integra
tion of Indians into the local and state
structures which surrounded them. All



enforce them or commitment by
government to live by its own laws.

(-"\ The Kansas Indians case has already
. enunciated the basic principles pre

serving Indian sovereignty which

the United States governm'ent agreed
to in the presence of Indian tribes.
Therefore, until there is a formal
extinguishment of the separate
sovereignty of an Indian tribe re-

qumng Congressional authorization
and Tribal consent, state govern
ments are bound by the United States
constitution to respect the special
rights of Indians.

Trading with the Indians

Indian Claims Set By Statute Of Limitations
In the future, claims brought on behalf
of Indians by the federal government
will be subject to a six-year statute of
limitations. All previous claims in the
past have been subject to a statute
of limitations which was scheduled to
run on July 18, 1972, After much
activity, in a special floor action,
Congress approved a 90-day extension
of the statute of limitations, which
will now expire on September 17, 1972.,
The Fund has been attempting to
alert legal services programs, private
attorneys, Indian tribes and BIA area
directors of the need for filing claims
before this deadline. Prior to Congress
making the extension on July 17, 1972,
the Fund filed several actions across
the country:
- A case in Idaho to recover land lost

by tax sale following an improperly
assessed tax several years ago,

-Cases in Iowa and Nebraska on
behalf of the Winnebago Tribe re
lating to lands claimed by them
which are occupied by private
parties"

- A lawsuit on behalf of the Muckle
shoot Tribe against a power com
pany for infringing the tribe's water
rights.

- A claim on behalf of the Walker
River Paiute Tribe against a rail
road for trespassing on their prop"
erty for decades ..

- A case on behalf of two Southern
California tribes against a water
company which has violated their
water rights for over seventy years,
(See the section Cab/amla" indian
Water Rights on p" 4 of this issue)

In the Walker River and Muckle
shoot actions, the federal government
was persuaded to also file cases along

with the Fund on July 17.,

Pyramid Lake

A pretrial conference was recently
held in the Pyramid Lake Tribe's
lawsuit against the Secretary of the
Interior.. The case involves the Secre
tary of the Interior's operating criteria
for the Truckee and Carson Rivers
which allocate the water of these
rivers between the Newlands Reclama
tion Project and Pyramid Lake. The
tribe is contending that the Secretary
of the Interior's operating criteria
have allowed excessive and wasteful
amounts of water to go to the New
lands Project in violation of his obliga
tion as trustee to protect and preserve
the property of the Pyramid Lake
Tribe

At the pretrial conference, the court
stated that the tri be had established a
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three consolidated proceedings pend- the government filed in that case Based on procedural technicalitie
ing before the Federal Power Commis-also. The United States apparently relating to jurisdiction, the Secon

a sion and an action against the United will be appealing the order requiring Circuit Court of Appeals in New YOI'

States for damages in the Indian it to represent the Maine Indians. upheld the district court's rejectio
Claims Commission. A 'bearing in the It should be noted that the Passama- of tlie lawsuit. The Fund was amict
Federal Power Commission cases is quoddy and Penobscot Indians along curiae in the Appeals Court and
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, . ance and emergency relie(: wer
denied because plaintiff was .a strike
Lawyers with' similar cases are reques
ed to contact. atton~ey Sar~ ~arlo\1

Columbia' 'Center .on Social '~:Welfar
PolicYllndJ..aw, .(215) .. 622~12io::(:
Fund attorney' Thomas" L: Smlthso
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Cheyenne River ,Indian' :,.Countr
R ".. ,',;, ':""Y'~'''''''''estored ..;.~ t:',~; } '*',..j

;"';' , , ",J\,," .,' ,./~ ···.~ti~;,...~l
Sou~),J?,alc~~'·', ,4ga1 )~c;,~£~~.,Ji~(
of Rosebud; ,,South "Dakota;rrepoCl
that' the U.S. District' COurt <$;fc
South Dakota, has decided UDlte
States 'ex ;.reL.~Condon,:v•. Erlck$()
favorably. The ~"court; .. f611o~n
Seymour v. Superintendent and ;1:;11
of New ToWn:, North Dakota',v. U.S
holds that the Act of May 29, l.90:
opening a portion of the·. Chey:enn
River Indian Reservation to.b()ffi(
steaders did not diminish;~tha(Rese
vation. As a result exClusive .trib;
and federai jurisdiction is restore
to this area of "Indian country

The amicus brief by Richard Smit
and Art Bunce of South Dakota Leg;
Services is available from the Libra~
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Tribal Courts" Jurisdiction
001218 001371 001408
001219 001378 001413
001296 001389 001432
001356 001391 001435
001357 001393 001437
001358 001404 001454
001359 001406 001467

Tribal Property It. Lands..
001360 001407 001433
001362 001415 001434
001384 001421 001443
001394 001425 001453

Tribal Sovereignty, Powers, Self-Government
001177' OC}13S7"'001396 00144.
001218 001375 001401 00144'
001219 001378 001404 001471
001278 001388001406 00147·
001283 001389001407 001481
001323 001390 .- 001413
001356 001395 001437

Trust Relations
001424

Trust " Restricted Lands
001282 001426
001370 001446
001383

Urban Indians
001362
001424

Water Rights, Riparian, Reserved, Winter
Doctrine

001353 001372
001361 001373
001366 001392

Welfare, Generally (See also BIA Services ~

Welfare)
001133

Welfare, State Benefits
001133
001452

Zoning
001364

General
001072
001367
001414

American Indian Civil
Rights Handbook
Available
Copies df the American Indian Civil
Rights Handbook explaining the civil
rights and liberties of American
Indians and Alaskan Natives are no....
available through the National Indian
Law Library or through:

U.S. Commission on Civil Right~

1121 Vermont Ave., N.W.
Washington, D.C. 20425

New Staff Of Native
• • ....... a ._ ~l

AmeriCan Nlgnls r-uno
Staff Attorney Daniel H. Israel
Mr. Israel is a graduate of the Univer·
sity of Michigan Law School. He has
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Jurisdiction, Criminal
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Jurisdiction, Federal (See
thority)
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001355
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001163
001221
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Juveniles

001463
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001370 001387
001374 001417
001383 001418

Legal Services
001220 001468
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001364
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001444
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001435
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001360
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001282
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Public Law 280
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001403
001421

Statutes of Umltatlons & Laches
001383

Tuatlon
001221
001278
001283

001401
001457

Treaties
001281
001355
001436

001464

001427
001457
001470
001471

001401
001405
001420
001425

001454

001461

001430
001450

CIalms Against u.s. (See also Indian Claims
Commission) .

001279 001425
001356 001441
001416 001462

Credit" Financlng
001395 001485
001425
001484

Cultural Conflicts
001277, 001464

::~~r:,.. i;.\~~), ',;'i"f,.> ':
Economics, Tribal Development, Natural Re-
sonn:es . '- .

001220 ;'001418 001456
001364 001434 001459
001395 001440 001461

Education
001277
001460

Elecdons, Tribal
001425

Employment
001425

Enrollment, Tribal Membership
001386

Emaditlon
001396
001470

Federal Authority In Indian Affairs, Scope,
, ,sources, Statutes, Etc. (See also Jurisdiction,

! ederal)
\_ 001218 001369 001406 001436

001277 001382 001410 001457
001296 001387 001420 001488
001355 001399 001425
001356 001401 001427

Federal Policy
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