L INTRODUCTION
I1. ARGUMENT

1.

II1. CONCLUSION

CERTIFICATION

TABLE OF CONTENTS

The Panel’s Application of the IRA to a Tribe Not Both Federally
Recognized and Under Federal Jurisdiction in 1934 Conflicts With

Decisions of the Supreme Court and Two Sister CirCuits ......cccceeveeeecveneervennee.

The Panel’s Failure to Apply Settled Principles of Statutory Construction to
the Interface Between the IRA and the Settlement Act Conflicts with

Numerous Decisions of This and Other Courts ...ouuvvvvoriiieeeeiiieeeeriiiereeeaeeennens

This Court and the D.C. Circuit have Concluded that the Settlement Act’s

Jurisdictional Framework Survives Trust and Federal Recognition.................

Enforcing the Settlement Act’s Jurisdictional Framework is Exceptionally

Important to Rhode Island ...........ccocoeiievininiiiniiiccic e

The Panel Opinion Conflicts with a Prior Decision of This Circuit That the
United States and Tribe are a Legal Unity With Respect to Claims Made in

THE 19760 LLaWSUILS oounnreireiieeeiseeeseseeeeeteeemtaessesserensasassesessssastnnnssesseennnnnsarsnssenses

The State Exhaustively Briefed the Settlement Act’s Preservation of State

Jurisdiction on the Parcel Necessitating the Denial or Restriction of Trust .....

........................................................................................................

................................................................................................................

.............................................................................................................

....................................................................................................................


































































binds its guardian. The two are a legal unity for the purposes of binding the United States to the
terms of the Tribe’s settlement of those Lawsuits.

The second part of the Panel Opinion — that the United States is not bound by the terms of
the settlements because “the fee to trust acquisition by the Secretary, and the consequences
thereof, are different issues than the claims of aboriginal right which were litigated in the 1976
lawsuits and resolved by the JMOU and the Settlement Act” is wrong as a matter of law and
conflicts with cases holding that aboriginal title carries with it territorial sovereignty. See, e.g.,
Alaska v. Native Village of Venetie Tribal Gov’t, 101 F.3d 1286, 1303 (9th Cir. 1996) (Fernandez,
J. concurring) rev'd on other grounds by 522 U.S. at 526 (citing Fernandez, J. with approval).

Had the Tribe prevailed in its 1976 Lawsuits, the resulting jurisdictional arrangement
would have placed the ownership of the Parcel in the Tribe with its attendant sovereignty over it.
That is precisely the jurisdictional framework contemplated by the Secretary’s fee to trust
acquisition here."> Thus, this fee to trust acquisition imposes the same jurisdictional
consequences raised by the 1976 Lawsuits and resolved by the JMOU and the Settlement Act.

As the Panel Opinion points out, the 1976 settlement of the Lawsuits mandates that “the
laws and jurisdiction of the State would remain in full force and effect throughout the State at the
time of the JMOU and the enactment of the Settlement Act.” 398 F.3d at 37. Prior decisions of
this Court as well as basic principles governing the trust acquisition compel the conclusion that
the United States — as the Tribe’s guardian and fiduciary — is bound by the terms under which the

Tribe settled the 1976 Lawsuits as set forth in the JMOU and the Settlement Act.

beyond debate that the United States, if it chooses to do so, could bring an action under the
[Nonintercourse] Act as trustee for the Tribe.”).

" Indeed, in Narragansett Indian Tribe v. Narragansett Electric Co., this Court held, in dicta, that the
effect of converting the Parcel to trust would be to exercise a “degree of congressional and executive
control” “so pervasive as to evidence an intention that the federal government, not the state, be the
dominant political institution in the area.” 89 F.3d at 920.
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6. The State Exhaustively Briefed the Settlement Act’s Preservation of State
Jurisdiction on the Parcel Necessitating the Denial or Restriction of Trust

Even though the Panel recognized the central issue of the case — whether the Settlement
Act prohibits the Secretary from removing the Parcel from State jurisdiction — it refused to
decide whether any trust conversion would have that effect because, in its view, the State failed
to sufficiently raise the issue. 398 F.3d at 39. Appellants respectfully believe that the Panel
misunderstood the logical basis of the State’s arguments about the Settlement Act’s jurisdictional
guarantee.

As the State Appellants stated in the first sentence of their Opening Brief, this case is
about only one thing: jurisdiction. Trust is simply a mechanism for reallocating jurisdiction
among the United States, a state and its resident Indian tribe. The State’s assertion that any trust
conversion must be restricted to preserve its civil and criminal laws and jurisdiction is nothing
more than one of two legal conclusions that could flow from the argument that the Settlement
Act guarantees that State laws and jurisdiction cannot be stripped from the Parcel: 1) the Parcel
may not be taken into trust or 2) the Parcel may only be taken into trust subject to the continuing
applicability of State civil and criminal laws and jurisdiction. As such, the extensive arguments'*
made by the State in its briefs, both here and below, as to why land in Rhode Island may not be
converted to trust apply with equal force to the alternative conclusion that if allowed to be taken

into trust, any such land must preserve the State’s laws and jurisdiction — a concept called

'* The State devoted extraordinary time, attention, resources and over 30 pages in its Opening Brief to
the argument that the Settlement Act preserves its jurisdiction over the Parcel notwithstanding any
administrative action (including trust or federal recognition) taken under the IRA. St. Br. at 14-20, 29-57.
Indeed, this argument occupied more space than the Federal Rules of Appellate Procedure permit for an
entire brief and special dispensation had to be obtained from this Court to exceed conventional page
limitations to make that argument. Likewise, in the State’s Reply Brief, more than 27 pages were
dedicated to this argument. St. Reply Br. at 30-57. Given the tighter page limitations at the District
Court, an equally comprehensive treatment was given to the issue below. Plaintiffs’ Joint Motion for
Summary Judgment at 4-15.
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restrictive trust. Such a trust exists now on the Settlement Lands across the street from the
Parcel. The issue of why the Settlement Act either prevents the Parcel from going into trust or if
trust is allowed, requires the trust to be restricted, was extensively briefed.

X ox %

The significance of the State sovereignty issues presented by this petition is underscored
by the important and far-reaching constitutional challenges briefed to the Panel, including
violations of the non-delegation doctrine, the Tenth Amendment, the Enclave Clause and Article
IV, section 3 of the United States Constitution. Indeed, the non-delegation issue is currently
pending before the United States Court of Appeals for the Eighth Circuit. South Dakota v.
United States Dep't of Interior, 314 F. Supp.2d 935 (D.S.D. 2004) (on appeal). Rather than
repeat these arguments here, the State Appellants rely on the constitutional arguments made in
their Opening and Reply Briefs. St. Br. At 58-76; St. Reply Br. At 54-68.

III. CONCLUSION
For the foregoing reasons, the State Appellants respectfully request that this Court grant

their Petition for Reconsideration En Banc.
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