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Indian land claim lawsuits settlement because 1) the United States was not a party to those
suits and 2) “the fee to trust acquisition by the Secretary, and the consequences thereof,
are different issues than the claims of aboriginal right which were litigated in the 1976
lawsuits and resolved by the JMOU and the Settlement Act.” 423 F.3d at 63.

The first part of the Panel Opinion’s holding — that the United States and the Tribe
were not a legal unity with respect to the claims made in the 1976 Lawsuits — is at odds
with this Court’s decision in Joint Tribal Council of the Passamaquoddy Tribe v. Morton.

That case held that whenever an Indian tribe asserts a claim under the Nonintercourse Act,

the United States acts as a guardian for and fiduciary of that tribe. 528 F.2d 370, 379 (1°
Cir. 1975).

The Panel Opinion correctly recognized that claims made by the Narragansetts in
the 1976 Lawsuits were brought pursuant to the Nonintercourse Act. What the Panel
failed to recognize, however, was the legal relationship between the Tribe and the United
States with respect to those claims. As set forth in Passamaquoddy, the United States is
deemed guardian and the Tribe its ward with respect to the claims raised by the Tribe in
the 1976 Lawsuits.”® The settlement entered into by the ward now binds its guardian.
The two are a legal unity for the purposes of binding the United States to the terms of the
Tribe’s settlement of those Lawsuits.

The second part of the Panel Opinion - that the United States is not bound by the

terms of the settlements because “the fee to trust acquisition by the Secretary, and the

' Precisely the same legal unity finding was made by Judge Pettine in the 1976 Lawsuits
themselves. Narragansett Indian Tribe v. Southern R.I. Land Dev. Corp., 418 F. Supp. 798, 803
(D.R.L. 1976) (“It is beyond debate that the United States, if it chooses to do so, could bring an
action under the [Nonintercourse] Act as trustee for the Tribe.”).
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consequences thereof, are different issues than the claims of aboriginal right which were
litigated in the 1976 lawsuits and resolved by the JMOU and the Settlement Act” (423
F.3d at 63) is wrong as a matter of law and conflicts with cases holding that aboriginal title
carries with it territorial sovereignty. See, e.g., Sherrill v. Oneida Indian Nation, 125 S.Ct.
1286, 1478, 1492-93 (2005); Alaska v. Native Village of Venetie Tribal Gov’t, 101 F.3d
1286, 1303 (9* Cir. 1996) (Fernandez, J. concurring) rev’d on other grounds by 522 U.S.
at 526 (citing Fernandez, J. with approval).

Had the Tribe prevailed in its 1976 Lawsuits, the resulting jurisdictional
arrangement would have placed the ownership of the Parcel in the Tribe with its attendant
sovereignty over it. That is precisely the jurisdictional framework contemplated by the
Secretary’s fee to trust acquisition here.'” Thus, this fee to trust acquisition imposes the
same jurisdictional consequences raised by the 1976 Lawsuits and resolved by the JMOU
and the Settlement Act.

As the Panel Opinion points out, the 1976 settlement of the Lawsuits mandates that
“the laws and jurisdiction of the State would remain in full force and effect throughout the
State at the time of the JMOU and the enactment of the Settlement Act.” 423 F.3d at 62.
Prior decisions of this Court as well as basic principles governing the trust acquisition
compel the conclusion that the United States — as the Tribe’s guardian and fiduciary — is
bound by the terms under which the Tribe settled the 1976 Lawsuits as set forth in the

JMOU and the Settlement Act.

' Indeed, in Narragansett Indian Tribe v. Narragansett Electric Co., this Court held, in dicta, that
the effect of converting the Parcel to trust would be to exercise a “degree of congressional and
executive control” “so pervasive as to evidence an intention that the federal government, not the
state, be the dominant political institution in the area.” 89 F.3d at 920.
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The significance of the State sovereignty issues presented by this petition is
underscored by the important and far-reaching constitutional challenges briefed to the
Panel, including violations of the non-delegation doctrine, the Tenth Amendment, the
Enclave Clause and Article IV, section 3 of the United States Constitution. Indeed, the
non-delegation issue is currently pending before the United States Court of Appeals for the
Eighth Circuit. South Dakota v. United States Dep’t of Interior, 423 F.3d 790 (8" Cir.
2005) (South Dakota’s request for rehearing en banc pending). Rather than repeat these
arguments here, the State Appellants rely on the constitutional arguments made in their
Opening and Reply Briefs. St. Br. at 58-76; St. Reply Br. at 54-68.

. CONCLUSION
For the foregoing reasons, the State Appellants respectfully request that this Court

grant their Petition for Reconsideration En Banc.
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