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extent that 1 suggests anything sbowt the Tabe fna future, federally recognized capacity, it suggests that
the Tribe, ke other tribes, would be eatitled o protective federal privileges, o short platntil Ty of fer an
togieal merpretanion of section 170700y, which interpretation improperly invents the applicable
priviciples of statutory constroction,

Onece the Narragansett {ribe was federatty recognized. I8 Fod. Reg, 6177 (Feb. 2, 1983), i1 was
entithed o the Siminiities and priviteges mailable o other fedorally acknowledped lndian tribes,” 25
COF R $ 8320 inchading vhe privitege of sceking 1o huve Hs 3 l-acre parcel omside the seithement knds
accepted inte trust pursuant to the IRAL Like all federally recopnized tribes, the Narragansett ribe is
presumad to retain all aspects of inhorsnt sovervignty not elearly divested by an act of Congress. Sce

United States v, Wheeler, #735 LS, 313, 323 {1978y,

. The Settlement Act Does Not Implicitly Repeal Application of the IRA to the Pribe

“In the absence of fome affirmative showing of an mtention 10 repeadl the onily permissihle

Jusitlication fora repead by mepheation ss when the cerbier and lter statutes are rreconcilable™ Morton,

17 LLS al 5500 b the context of a prioe effort by the State 1o cabia the Teibe™s entitement to the
benefits of federal statutory Inw, the Fiest Creeunt restisted the “bodrock principle™ that vepoads by

nuplwcation are distavored. Riode sdund v, Natrseaosett odmn Trbe 19 F3dat 7030 “Salony as the

two statutes, fairly construed, are capable of coexistence, courts should regard cach as eflective.” Id.

feiting Travnor v, Tumnee, 485 LES. 33354718 (1988)Y). Only upon & showmg ol repuygnaney of

provisions without any repealing clase, or that the dter statute covers the entirety of the subiject mater

of the first and is intended as a substitute, may a repeal be implied. [d, (citing U8 v, Tynen, 78 US. (1

Wall.} B8, 92 (1R71Y, Posadas v, Nottonal City Bk, 200 VS 497, 503-04 (19363 Natureal Resonrees

Drefoense Coumneil v, BPA, 824 F 0 1238, 1278 (P Cir. 198710,

Maorcover. the Supreme Court has consistently eautioned against conctuding, as plaintiffs do
here, that i the face of silence, a congressional cnactment divests priviteges attendant Lo tribal status.

see Lowa Muduat, 180 VLS, at T8 St Clarg Puehio v Margiez, 4306 0.5 39, 060 {1978) {TA | proper
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respect both for tribal sovereignty iself and for the plenary authority of Congress i this area cautions

it wo tread Bghtly in the absence of clear indications of legistative ntent” ) geg alsn Rhode Leiand v,

Nareneaosel Indian Tribe, 19 1.3 at 703,

The Setthement Act and the IRA are entirely distiner. The Scttlement Aty flects the
Narraganselt Tribe's agreemetit to extinguistinent of its aboriginal e clabms w3200 weres of land
within Rhade tsland in exchange tor the surety o fue ttle o RO acres und other compeusation. 25
LS8 P05 (a3 One effeet of the Settlemuent Act is to guiet title to the remaining aoreage and 1o
preciude ie assertion of any aboriginal ind claims by the Tribe, The indion Reoeganization Aci, on thy
other bund. allows federaily recognized wribes w reguest that the Scerctary of Interior accepl o TrHsl
tribalby-owned fee fands it they purchase or otherwise aequire, 25 ULS.C § 465, Sueh o yequest 1s nol
a Jend cluine Breause resolution of aborigmal nue clatms is completely distinot frome trust acquisitions
ander the IRA, it is entirely pessible (or fand that was onee the subject of an aboriginal titie claim to fater
become the subject of a tribal rust acyuisition request i the Tribe later peguives such land.

The Second Cireuit fowd in the analugous context of Copngetict ex rel, Blumenthal, 786 L3

at 8%, rhat nothing in the Conncetieul Settlement Act Tsupplants the Seeretary’s power under the IRA™ to

pake nnds (oot acquired with gettlerneed fundsy into trust for the Tribe. A in Congeeticul ex ret.

Bamenthal, vhe Rhode teland Settlement Agt and the IRA are readily veapable of coextstence” and

should each e regarded as etfective O Qer Morton y, Manengd, 417 LS 535, 35101974 hndeed,

plaintitfs’ principal citation to the text of tie Act indicotas & consonance with the protective purposes of
the LRA rather than the phanton “prospective Hmitation” they advance. 1M's Br 6, They argue that the

Seqlenent Act containg a “prohibiion auaingt subsequent fuderal entanglemen with the Tribe or the
i & | A

----- L piafntitls arpuement that the Sceond O drcuit eomstraed Ssimther inguage P87 B 6, in the Conneeticul L Setifement

Act s un absolue pmlnhmnn on the tederad government taking ¢ umm fand Bie tenst, bs mbsiending, and must e
rejected, The provision i the Comne cticn Sestlement Act that plaintlls rely on prohibits the st ac yuisition o

[.md.\ purchused with Setitensent Agt funds that are jocaied putside the sottlorment arca, 25 UL 8 1754 (DY(R)

The Rhode Tstand Setticaent Act contains no such provision and theretore plaintffs’ reliance on the 3 ]IJ.}.’!’LQMEE'

court's construction of section 1734 (LIRS Is mispluged.

17
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Settlement Lands. 3 including o “prospective Hmitation™” an the federsl government’s ability 10 acquire
fand i trust for the Tribe. Ps™ Br. 6. in so arguing, plainGiy urge a disfavored repeal by implication of
fhe “incidences Towing from federal recogrition.” offend the Supreme Court’s caution against
consiruing & congressional enactiment i muaner that divests the privileges attendant to tribal status, and
gontravenc the special Indian canon of constraction that “starutes are to be constricd liberally in lavor of

the fdians, with ambiguous provisions interpretd 1o thers benefin” Montana v, Black feet Pribe of

s, 471 LES. T80, 766 (1985 Canpgebicat ey el Bhgnenthal, 228 F3d w 9203 Suive of Riwde

fsland, 19 F.3d ag 691,

This Court should defer to the 1BIA and the Seerctary and reject plainttfls” Scettlament Act

arpument, 4 result fuily consistent with the Second Crrewit’s disposition of the near parallel arguiment

agvaneed by the State o Conmectici, See

deference due Interior Depeartoient s interpretation of Connecticut Settfement Act).

HI. THE NARRAGANSETT TRIBE S ENTITEED TO INVOK

Plaintibls arguc that the RAL and more particalarly seetion 5 of the IRA, dous natapply to the
Narrangansett Indian Tribe because the definitions of "Indiun” and “lndian tribe” contained i the Aot
limit its apphication to tribos revopnized n 1933, AS set forth in our apening briel' {p. 16 1.8}, the
definitional languape of the Act is nol so lhnited. Even assuming argucido that the fanguape once had
sueh o limiting effect, Congress has clarified that the provisions of the IRA are available to all fuedernly
recogizad tribes ireespective of the date of their recognition. Sge, 25 US4 202 Congress has also
speciticaily amended the IRA to proliibit federad ageouics fronn making the distinetion berween tribes that

a

plaintifls propose, See, 25 LS4 ST60E). ()2 Henge, plaintifls citation to Upited Staes v, St Tax

Caonta"n, 305 F.2d 633, 642 (3" Cir. 19745, P57 B 18, is unavailing as it predates these clarifving

Y The langoage of the Act droctly contravenes tiis proposition sy it expressly chnempiates future federal

recopnition of the Uribe which woueld necessarily “entunghe™ the Seeretary with the Pribe, smd goes on Lo actualby
feduire Mtederal entenglerment’ with e setdomen lunds apon fuderat Fecogiton of the Tribe.

Sudiue . which huas never been amended.” P87 13 19, 5 plainly misieading.

i
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amendments 1o the IRA and the Indisn Land Consolidation Act L OATY. Plaimtitts” attempt (o bolster
their arpument by reference o a 1937 letior by the Commissioner of Indian Alfairs (send in response W an
anspecified request) concluding that the wibe coutdd not have a claim agaiust ihe federal government, is
Fkewise unavailing, P57 Bro 19, Plaintittys ignore not only the purposce of the toderat ackpowiedgment
process, bul the subsequent 335 years of history betweer the fudernd goverament and the Narmgansett
Tribe, The acknowledgment process establishod o procedure 10 ascertain, once and forall o groap's
wtatus vis-a-vis the Usited States. Foderal acknowledgment means that a *Tribe s entitled to the
immunities and privileges available to other federally scknowledged tndian tribes.™ 25 CER.§ 32
The Narragansets Indian Tribe was formally scknowledged iy 1983, 48 Fod. Reg. 6177 (feb. 2, 1983},
A e First Cireudt hiss alrcady opied,

Federal recognition is just that recognition ol a previeusly existing status, The  puTpONe

of the !m)(.,uluu is 10 “ackaowtedp e that certain American {ndian tribes exist.”

COFURCE 8320109%) The Tribe's retumed sovergignty predates federal recogiition -
indeed. it predates the birth of the Kepublic, sue Santa Clara Pueblo v, Marts 436

(1.8, 40, 56 (1978} - - and it may be altered only by an act of Congress, see Mortan, 417
g 351-52,

Seate of Rhade Tsland v, Nueegeanser ndiag Tribe, 19 5, 3d 685, 604 (17 Cir, 1994), There is somply o

merit (o plaintiffs’ elaim thar the IRA does nut apply 1o the Narragansett Tribe 2

v, SECTTION 5 OF THE IRA 1S CONSTITUTIONAL
Piaintifls arsuc that, absent a stale’s consens, the United States may never take faod o frust for
wribes without offending the Constitution’s Enclave Clause or the Admissions Clause, Py Bro 817 On

the one hand. Rhode Island asks this Court to equate Indian trast lands with the kind of federal cnclaves

A simibar clainy was brought in City of Sault St Marke v Andris, 532 F, Supp, 137 (D030 T980), t which o
citv chtlenszed the Seerciary’s autherity Lo ke land into st for the Chippawa idians of Saull Se. Mavie, Tha
Ciry ssserted that the Searekary's degigion under the TRA win anfawiul becuuse the tribe was not recognizet in 1954
angd was nob fancdieses The court thepiissed the City's clams and held that 11 the "guestion of whether some groups
qualitied as Indian tribes for purposes of TRA benetins might fave beet ung foar in F934, that facr does rot prochadu
the Secrerary from subsequently determining that a giver iribe deserved recagnition in 192347 i at ol

Hore, it is cleay that the Secrerary, through the neknosdedgment process, determined that he Nurtagansett
Tribe is ledernily recognized snsd entitled to ull the hmrunities and privilenes available 1o ather federatly
scknowledged (ribes, 25 CFRG§ 8320 Clongeess b authorized e Seerernry o accept lunds il rass for ndian
fribes, 75 UUS.0 § 465, mud that authority extends to e Narmagansett Tride, Thus, plaintiffis” anoments 1o the

conrary must be rejected,

£y
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provided for under the Enclave Clause of the Constitution. See ULS. Constuaet £, § 8, el 17, The Stale

wolld have this Court condlate aay exorcise of federai jurisdiction over state fands with the assumption
of exclusive federal junisdiction which completely oasts ull stute jurisdiction and wiich reguires, under
the Enclave Clause, state consent. [d. On the other barxd, Rhaode tsland contends that the Tndian tribes
inhabiting areas that the Sate claims o be under exclusive federal authority are somchow possessed of
suversignty comparable to that of other states o the Uion. According to Rhode Istand, allowing a scif-
coveriting Tribe 1o exist within the confines of the wrritary of any of the {ifty stales offends the
Constitution’s reguirement thal states to be adinitted w the Union nat be “formed or erected within the

Turisdiction of wny other $tate.” U8, Const. art. 1V.§ 3. Both of these ¢laims are meritiess,

A The IRA Boes Not Offend the Enelave Chnse

The State contends that by teking the subject fand into trust for the Tribe, the United Sutes
wonld ereate a federal enclave "exclulsive of1 state law, Jeaving Congress with the role of “exclusively
teoistating” over the Parcel.” Ps™ Bro B5. The crention of a federal enclave in state territory subjeet o thwe
exghsive jusisdiction of the United States reguires, under the Constitntion”s Bnelave Clause, e conseal
of the stoig. LS, Const,art, |, § 8, ¢l 17,

Fhe Uinited States assumes "exclusive fepistative unthority” over land acquired pursuant to the
Enelave Clase “so ay (o debar the State from exercising any fegislative authority, including nis taxing
andd police power, in relution to the property and setivities of individuals and corporations within the

rerritory.” Silag Muson Co. v Tax Commn of Wash, 302 1.5, 186, 197 (] 037y, The preclusion of siai

authority over land acquired for “needful Buildings 7 US. Constar, | § 8ol [70 was felt necessary by
the drafiers of fhe Constitation in order 1o ensure that the “places on which the security of the entire
Union may depend” would not “be in any degree dependent on a particular member of .7 Fort

Loavenwortls BB Co v, Lowe 114 LLS, 25, 530 (1 885) (quoting Justiee Story, 2 Copatitution § 1219,

However, a state must consent fo the complete redinquishment of Hs legisiztive suthority over tand

neguired ander the Hoelave Clause.
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State consent ol the sort reguired under the Fuelave Cliause is not a prerequisite o the United
States” holding state land in trust for Indian tribos hucause such trust lands are not subject to the
exelusive jurisdiction of the United States and are not acinired under the ausprees of the Brelive Clause.
It goes witlowt saying that the United States may acquire state fand without seckmy 10 oust stale
Juristietion aver the land. The Supreme Count noted thas, i general, whers the United States vwns state
fand ™o public purposes|, sluch owncrship and use without more do net withdraw the bmds from the

jurisdiction of the Stute ™ Sueplys Trading Co., v, Cook, 281 1S 617, 650 (1030}, Indeed. the Caurt hag

specilically identified trast tands s an exampie of land held for public purpuscs by the Linfted States hat
dues not danstitute u federal enelive within the terms of the Enclave Clause:

A typrealitlustration s found in the ysual fndion ressevation set apart within o
S(J.!l(,.‘ asn D{:.l()-(.‘ \.V}'id‘l'q‘. lhl;_‘. f”,f[}'[LQ"CI S[‘;j\[;;.f; HELY cate fACH‘ iiS [“di““ witrdhs HIN,f toud
them into habits and ways of clvilized life, Sucl: reservations are part of the
State within which they He and hor laws, civil and criminad, have the same faree
therein as elsewhere within her Hmits, save they can have only restricted
appheation o Indian wards,

s 8L LLS at 647

bl

Ahe Court has recemby vonlirmed the et thas Jands held in trest are not subrjee! o the exelusive
Jueisdiction of the United Staees. noting that ~State sovergiunty does tor end af o reservation's border,”

and the existence of “States” inherent jurisdiction on reservations. Newvada v, Hicks, 1218, Cr 2304,

23T 2313 (2001), Inchan fand, far from being the exclusive domain of the federal government, is the
S
where multiple entities exercise Jurisdiotion, reguiring “an accommodation between the

inferests of the Tribes and the Federal Government, on the one hand, and those of the State, on the

othee, Td, ar 23710 see atso Silas Muson, 302 208 0 210 (noting that the United States does not exercise

ey

e Court offors @ ratlier siplified account of how feders], Indian, snd state soveraignty intermesh on lndian
tust fands. CF Atkinson Prading Co,, fne, v Shivtey, 1218, CLOE823 02001 Montana v, Usited States, 450 LS.
S3LCIOR 1Y The Court, in Sun i e is ot tend on sorlog tirough die inteieasios of how various SOVMETION
Prowats accammedate ¢ich other within the contines of un Indian reservarion. Ruther, the Court summarily deseribes
the charseter o Indias reservation lund in e contexst of i discussion of the Bnclave Chiuse to show an ecunpic of
state fund that 1 vwned by the United States witlour rhe assamption of exclsive jurisdiction by the federad
goverment or the reguirement of consent by the ste,

21
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“exclusive legistative autharity”™ over foads held inwust for Indiuns). Where state interests are mininal,
ag with “on-reservation conduct mvolving oaly indisny | state taw is generally ing pplicable” bur where
“state interests outside the reservation are implicated, States may regilate the activitios even ol tribe

members oo trihal land™ Higks, 1215, Cuoat 2301 While the state bas ao regulatory authority over lnnd

subject o exclusive federal jurisdiction withour congressiona! ullowance, see Paol v, United States, 371

Ui 245, 203 L1903) (7 he cases make clear that the grant of "exclosive” legisiative power 1o Congress
over enclaves that meet the requirements of Art 10§ 8 el 17, by its own weight, bars state regulation

without specific congressional action.”), state regulation over Indian trost lunds is oaly impeded w the
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MoCiowan, 302 V1S, 335, 339 (1938) (' The Fedeeal Government does sot assert exclusive jurisdiction

within the [reservation], bnactments of the Federal Government passed 1 protect and sunrd 1 fndian
wards only afleel the operation, within the {reservation ] of such state faws as conflict with (he federal
enstctinents.),

y short, Indian trust lands are casily distingurishable from the mititary bases and government

instatlations typicatly sited on tand acquired winhin the terins of the Beclave Clause 2 The Stiate resores

T

Nuvertheless, th inuster support far 15 argument to the conlrary, the Siate cites to an unfortanale tum of phree i
A footnote wroan Fighth Cirouit case. Uindred Staes v, Goodfice, 835 P2d (2930 123738 (8th Cir, 10R7), wlossing o
portion of 18 LLS.CO§ 1153 Ps" Br. 150 Searion 1153 “subjeets un Indiun cummurrmi assuadl [in Indsan counmy]
wilh i dangerous weapon to “the same Lo and penadties as all other persons’ committing the same offense “within
the exclusive jurisdiotion of the United Seates,™ E3F V2w 1237 (quoting 18 TLS.CL§ 1S3 Lowieally
spenking i indian country were subject o the oxchsive mw ciction of the Unied States, there would be no need for
A StAtETeYy provision making, fws applicable i areas subject to exclusive federal juisdiciion wiso applivabic to
[nilise country, 10 wny event, the footnote the Stite relies on in Goadfivs cies 1o nited Sades v, jobreon, 637 F.2d
P22 (geh Car, LSO, czhrmg«mm{ oy qaeher grosmicds dne Sehinoek v, Tinited States, 389 108, 705 (1989), ind it case
mikes exphicit thit section 1153 does not pre-empt srare jurisdiction over crimes not involving Indians since where
onty non-Indians we involved, “federal courts lack] ] jurisdiction over such crimes, and state courts possuss| ] the
exclusive jorisdiction w ey and punish such oftesders,” fohpson, 637 1 2d ol 1231 0, 1],

Croad]

Moreaver, plumtilTs™ eitalion 10 Unjlod States v Joln, 437 (0.8, 639 (L9785, is both unuvitiling and
mislending. I's” Bro 134, 19 Notonly i the quote they offer o iheir supperting parentheticat sul to be Tound in e
cisse, Dyt the poge eited nrekes explicit that seetion TES3 “ordinaily i precmiptive of state jurisdiction,” Td. ut 634, a
far different matter than tofad exefusion of sule jurisifietion.

Finaliy, plaintiffys quote o lnw review artiche that misfeadingly sugposss o federad intention w establish indian
reservations is enclaves uder exclusive foederal jursdiction once It became impossible to dispiace Indigns westward
outside ol state werritery, Pe” Br 13 (quoting, Joseph D) Watad, A Beyisionist Pistory of Indian Couprry, 14 Alaslo
Lo Rew 2830265 (194971, While now slates often consunted, as 4 canditon of agdmission mro e Union, 2 “he
retention of "absolate” federal jurisdiction over Indian fands” the Supreme Court has noted thin > absolue” foders

e

L90/550 B 331340 SHOLIZINOS #Hd S91TLEZE0s  #¥d ZEILL VOOZ/0E/E0



gcoff) fses6 ON XH/¥L1 0€:%Y H0L ¥C0Z/0E/€80

o Narragansett Indian Tribe v, Narraganget( fee. Co,. 89 T3 908 (15t Cir. 1996), o argue that stare
civit ind crimninad jurisdiction s exchuded from bidian Country (which inchudes Indian trust lands) as
defured by T8 ULR.CL & TESTAES Py™ B 14213, Bt in thal case. the First Cirenit stites chearky that “it iy
o fonger true that state law plays no role within g tribe’s terrilory.” and proceeds to expin that “a pre-

eripiion analysis is followed 1o determine i state law is pre-empted by federnd and tribal interests s

reflected i fuderat fnw” st 89 A et 914 o other words, the case reiterates (he Supreme

e Eabtforma v, Cabaron Band of Mission

Count’s jurisprudence concerning Indian trust lands.

s, ARG LS. 202, 216 (987 (noting that applicabibity of state law o tribal mombers “turns on
whether state authorily is pre-ompled by the operation of federal law™. Far from supporthg the

propasition that state civil and crimina! jurisdiction are excinded from huding Country., as defined by 18

VLS. S TS, Nar

wit mwerely recopnizes that while section [15] “on its face is concerned with
Lfederal} eriminal jurisdiction™ in fndian Country, it also has been used 1o deline the trritory subject o
tederal civil Inws concerning Indians, 89 1 3d at 915, At most, as discussed above. ndinn comtey
Curtinly application of state jurisdiction where ™ it interferes or is incompatible with federat and tibal

mterests reflected i federal law, undess the state interests at stake are sufticiont 1o justify the assernion of

state anthuwrity.”™ Cabazar

red A80 U8, 4 216 (quoting New Mexico v. Mescalero Apuche T

w462

jurisdiction is not invariubly exclusive jurisdiction,” especiatly piven tht “tlhe disclaimer of right and titte by the
St was adischaimer ol proprictsry rather thist govermmental inerest” Orznized Villiee of Keke v, Foan, 3669
LIS 60, 67-69 (1962), Tl purpose of such a diselaimer was nol o estahlish a federal enclave under the Fpclave
Cliruse but to ensurfed i statehoad woold neitier extinguish rnor estabiish claims by Endians againss the Hnded
suttes” [l ap 69, Becaase Tederal juriseietion over Indian countey in the westerm states is not premised upon the
ot ol enclaves of exclusive federad junsdieson, the fact dut Rhode Island was one ol the orininal colonies and
ehid not consent o absolute federal jurisdiction over indizan Junds has no signilicance. See Covle \
NA9, 8T (F9T6) (holding thal lepislative coactments pasting conditions upon the sdmission of tew states i the
Linion “derive L firce nol fronm any agreement or campact with the proposed new State, nor by reason of s
acceptance of such enactinen ws g erm of mdinission, but solely because the powar of Congress extended Lo the
subject, and, therefore, would not operate to restrict the Ste’s fegislative power in respect of uny matter which was
not plainly within the regulasing power of Congress™),

OIS LSO $ 18T, which defines ™indian countey.” hax the offect of determining the wrritorisd scope of certain
federsl erimingd bws applying o Indians, Seg 18 TS 8 1151 el se, Henvever, the seetion s been rebied upon
by counts to define the upplicable territorial scope ot both civil and criminal federal faws applying to Indians, See
Aluski v Nutive Yithsoo of Yenetic Tribal Govergmer 27019498 tnoting thal séetion 1151%
detinitiow of Indian country “aiso generaliy applics w0 questions of avid Jurisdicuon™). Indian orust fands have heen
hetd to be Indian couniry. See Oklahoma Tax Comann v, Porwatom) dribo, 408 115 SOS ST 1991,

R
e
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LS. 324, 334 (1983)),

it therefore is settled, by both the Supreme Court and the First Circuit, that aceepting land into
trust does not ereate an exclusive tederad enclave, The fael that federd legislation may pre-empt
conflicting state fegishition in sorme contexts on trust lands dovs not change that anafvsis, The Supreme
Coust has. in the context of Enclave Clanse challenges 1o the exercise of federal legistative authority over

federally owned bimds, noted the distinetion between derivative and non-derivative logislative powers.

power tromn a Stafe pursuant to Art L § 8 cb 17 of the Constitution by consensual acquisition of land .

B the presence or shsence of sach jurisdiction has nothing to do with Congress” powers umder the

Property Clause™ or other clanses of the Constitution, i, an $42-43. Thus, in ¢ the Court found

“eompletely beside the poiat”™ New Mexteo™s objection that it had not consented, pursuant to the Fnclve
Clause, to federal fegislation prohibiting the State from seizing wild animals on federlly owned public
lands in the State. Id, ot 543, Where Copgrosstonal authority o fegislate finds other Constitutional
sources, the Enclave Clause i simply srrelevant, Sce id. (" Absent consent ar cession, o Sale
undoubtedty retains jurisdiction over federad Tands within its territory, b Congress equally surely retaing

the power to enact Jepishation respeeting those lands pursiant to the Property Clause.™: see also N

v Wathos, 984 F2d 1545, 1534 (9th Cie, 19903 The State’s consent or ¢ession Junder Fncluve Clause]
is ot reguired when Congress acts pursuant 1o ity plenary aathority to regnlate the public lands.™).
Congressional authoriny w legislate matters affecting Tndinas lving on jand held b rrust For
Indiang by the government has a non-derivative source and thus is nol baged on the state’s consent pnder
the Fnefave Clause. The Supreme Court fas recogeized the “plenary power of Congress to deal with die
spectal problemss of Indinns .- drawn both explicitly and implicitly from the Constitution itsedf.”

Menton v, Mancart, 417 U8, 335, 351-32 (1974, Dxplicithy, “Aricke L § & ol 3 provides Congress with

the power to “regulate Commerce ., L with the indian Tribes,” and thus, w 1his extent. singles Indians our

au a4 praper subject for separate legislation.” Ig, at 532 (queting (L8, Congt. arr, 1 § 8, el 3y (etipses in
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original), S2TALS at 5531 0 6 (enting the Indian Commerce Clause as the source of

B

“Congress{M] plenary power over ludian affaies™). 22 Tiplicitly there i a plenary power of Conzress,
basud on a history of treaties and the assumption ofa " aoardian-ward status, 1o legislate on behalf of

also Fehix 8, Cohen,

21T (2d ed. T9E2) (oting that courts “most often reler o the Indian Commerce
Clavse, the Treaty Clause, and the Suptemacy Clause in diseussing the source of federal power over
Indian aftairs.” aithough "itis somewhat ariticial i analyze the constitutional provisions separately™).
Because the Constitution awthorizes Congress (o Jegislate indian affairs without regard 1o the
Enclave Clagse, federal laws relating to Indians do not have a derivative lenislative source. < ¢ Kleppe,
F20 VLS ar 542, sud therefore the consent of the state where the Taw s to have effeet is 1ol a nreregnisite
wsuch legislation, As the Supreme Court has stated. " a|bsent consent or cession n State sidonbtedly
retaing jurisdiction over federal lands within s tervitory, bur Congress coualty surely rotains e power to
enget tegislation respecting those lunds 07 Kleppe., 426 1.8, a0 345, Accordingly. the redprirements of
the Enclave Clause simply have no relevance to decisions by the lnterior Department 1o accept land nto

trust for Indian tribes.

I3 The IRA Dous Not Offend the Admissions Clanse

Rbiode Iskind asks this Court to conelude than self-governing Indian tibes cannot reside on stage
ferritory without offending the Admissions Clause of the ConstituBion. US. Const. art IV, § 3. ¢l 1. The
Sttty relies on g provision of the Constitution that was meant 1o “quict the jealousy™ of states by ASKUring,

them that they would neither be purtitioned nor combined in order 10 creale new states to be admitted 1o

the Uion. Bie Foderalist No. 43 (James Madison). The State contends, based on Supreme Court

2 The State invokes Seminoie Tribe of Flopidov, Flovidn, 517 108, 44 (199G, o argie Haa "Congress does not
harve the authority onder s Indian Commerce Clause power o encronch upon & SIS sovereissty,” P57 B 17,
althovpl iy napposite case held only that the “Eleventh Amendment prohibits Congress from muabing [sates]
capable ofbedag sued in (edorat coun” Seminale Fribe, 517 1080wt 7o, Only by consterdy misrepresenting the
Taccommodation between the inferests of the Tribes aind e Federal Government, on tle ene hand, wd those of ta
Slate onthe other™ wlich vecurs i Indian country, see ks, 121800 a0 231 [ can the State argue & is suffering an
urconstilional deprivation of 588 soveroignty over the erust Lumd af issie here, P8 B, 17, and vaguely invoke
fuderalist principles i its defense,

7

o
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fanguage deseribing the general characteristios of a swic, that this Court shoutd conelude that Indian
tribes Tiving on state kosd beld b truse by the federat governnicnt are actudiy the equivident of new siates
formwd at the expense of existing, states in violation of the Constitation. s Br. 12 1617

Flowaver, the Supremie Court has offered a gloss on what iv meant by the term “State™ in this
clause of the Constitution: “The power {in art. IV, § 3] is to admit ‘new States into thig Union ™ “This
Usiron™ was and 18 @ union of States, squal i power, dighity and anthority, each competent W exert that

residuun of sovereignty not defegated 1o the United States by the Constitution itsel!)” Covie v S,

220 LLS, 5590 567 (191 Ly femphasis o odiginalby, Purther, the Court explained. the power 1o admit new
states “is not w adinit politica! organizations which are Jess or greater, or different in dignity or power,
from tese political entities which constityte the Undon, Jtis .. a “powves e adimit States,” 1d, ol 566,
Thus, conteary o plaintiffs” view, the term stale,” as used in ant, 1V, § 3 of the Constitution contemplates
more than a group of people possessing botl a govermment and territory, P& Br. 12, Further, it cansot

seriousty be argeed that self-governing teibes are political organizations possessing e same powers a8

states of the Umion. The land possessed by o tribe is considered part of the state in which i exists, and
tribat jurisdiction over the lund is generally hnited 1o the conduct of its own members- although. where
Inportant state interests are involved, “States may repulate the activities even of tribe members on tribal

lared.”™ Nevada v, Tlcks, 121 5. C 2384, 2309-12 (20019, The Court has stated Dlunibv, T'ribal

reservations are oot States .7 White Monntain Apache Tribe v, Braocker, 448 LS, 136, 147 {1980)

Accordingly. the presence of sclf-poverning tribes ou state territory does not offend the Admissions
Clause of the Constitution,

For the same reason, plaintiffs’ contemtion that the ereation of trust lands violses the
Constitution 15 meritiess. Tnoa case similar to the instant case, the Tenth Cireuil rejected o claim that the
creation of o schoot Iand trust by Congress in Cotorado constituted an invasion of state sovergignty. Seg

Bramson yeh, Disl RE-82 v. Romer, 161 ¥.34 619, 636 ([0th Cir. PDU8Y. Ax here, the court was

contronted with o party thin “could provide so authority o support {its claim L other than to point to
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sases interpreting the Tenth Amendment,” which the count found Tinapposile™ given that another cliauye
of the Constitution provided clear anthoriny for the creation of tie trust. Ik thelding crestion of the trust
permissible under the Constitution™s Property Classed, Ay discussed above, (he Suprerme Court lias
recognized thay Congress has plenary power under the Constitution to tegislie matters alfecting hndians,

i duct that is not changed by the plaintilly’ recitation of the pencral principies of federatism.

. The {RA Does Not Offend the Non-detegation Doctrine
As set forth in federat defendants opening briet, (pp, 21-28% seetion 3 of the IRA s a
constitutional conferral of congressionai authosity, As anticipated, plaintiffs rely on State of South

Pakota v, Lhinted States Dept. of tntesior, 69 8,34 878 (8" Cir. 1995). a vacated decision, i

Interior v, South Dakotn, 319 U8 G0 (1996, 10 argue that section 5 ol the IRA violates the non-

delegation doctrine ™ 8™ Bro 2622, 1n so doing, plainGEly iprore the many decisions issucd since

South D,

e which have rejectaed the very non-delegation dociring chadtenjges plaintiffs sdvance. See

Pnited States v, Roboerts, 185 F5d 1125, 1360-38 (30" Cir 1999, oy SO LIS, FHOE (2000,

Gity of Suedt Ste, Maric v, Andrgs. 458 F. Supp. 465,473 (D, 1.C. 1978y City of Lincoln Cite v, Unired

states Dep't of ntersor, No, 99-330-A8, 2001 U8, Dist. LEXIS 9863, 1 #23 {0, O, Aprit 17, 2001y,

Slivwits Band of Patute Indians v, Utah, No. 2295010250 2007 U5, Dist, LEXIS 1936 a1 8 (L. Urah,

Feb. 6, 20023, Thus, as expiatned to detail in our opening brief, pleintits” assertion that conry have
unitimonsiy deteemined that section 5 of the TRA Tucks an intetfigible principle 1o guide the Seeretary’s
decisiomuaiing misrepreseits the case bw and nust be rejeated.
CONCLUSION
For the foregoing reasons, foederal defendants respectiubly request that plaintifis’ Motion for

Summary Judgment be demied and federal defendants™ Maotion For Swmnary Judgment be pranted,

L Phaintifis also rely om State of Vlorjda, Dopt of Bus, Rep. v, United States Den'tof sterior, 768 F.2d. 1248, 1236
CIE™ Cir. 1985) Thut case. however. involved review of g trisr sequisition made when the federal position was that
such poguisitions wore ¢ormmitted o agency discretion. Thas, phantifts reliunce on the court's analysis of section 3
ofthe TRA against the eriterin for determinimg whethior o nuler is committed o ageney discreion, P e 21 s
unavailing. The Lieventh Clreit did not have belore it the question whetlier section 3 presented o non-deicuation
problem and made so lnding in this resard,
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