





220 [eess ON XA/ XL)]  0€:9T HAL ¥0O0DE/0E/80

Scttlement Act supplants the Secretary’s power under the TRA to accept land mio rust-# As in
Conpeetieur, the fact that the Sﬂrluh:mcm Act was intended 10 resolve the Namagansett Tribe s abongnal
land claims did not bar tﬁc Tribe from forever secking to mve lands taken into trust pursuant 10 the IRA.
Indeed, in considering this very issue on two separate occasions, the IB1IA convineingly has held
that nothing in the Rhode Island Settlement Act precludes the operation of the IRA. In Charlestown 1, the
IBIA rejected the plaintiff Town's argument that the IRA barred the Secretary from accepting the orgnal

Settlement Lands into trust after the Tribe became federally recogmzed. Town of Charlestown, Rbode

Island v. E. Ares Dir., BIA, 18 IBLA 67, 71 (1989). The IBIA reached a similar conclusion the second

time it considered this issue when the present plaintifts arpued that the IRA barred trust acquisitions
outside the sertlernent lands. The Board found “no support” in the fanguspe in the Settlement Act for
plaintiffs’ “reading of it as preciuding the trust acquisition of other lands tor the Tribe i the event the
Tribe were to be Federally acknowladged,” 38 IBI1A at 100

Furthermore, the language in the Setthemnent Agreement tself contradicts plaintls’
interprewsuon. As the IB1A observed, the Scitlement Agreement - 10 which the plamtiffs here were
purties -- anticipated that the then-unrecognized Narragansett might receive federal recognition and the
federal services attendant 10 recopnition. k. at 101, One provision of the Settlement Agreement
provides:

[T Ihe plaintiff in the Lawsuits will not receive Federal recognition for purposes of eligiblity for

Department of the Interior services as a result of Congressional implementation of the provisions

of this [sertiemnent agreement], but will have the same right to petition for such recogmition and
services as other groups.

L% pyen the legisiative history of thie Connecticut Scrtlernent At is comparabie 1o the Rhode Istand Scitlement Act.
As the Second Cireust noted, the Connesticut Sertlement Act was nol a “comprehensive stante intendded 1o settle
once-and-for-all the extent of the Mashuntucket Pequot’s sovereignry. Rather, it ernerped from the speaific kind
dispute arising out of the 1976 Jawsuiss filed by the Tribe.” 228 F.3d ar 90, As discussed guprs, the Rhode Isiand
Sertlement Act shares a similar legislative history. Although both were intended 10 serve as once-and-for-alt
setlements of abonginal fand claims, pexther spught o limit the seope of e respecuve mibes’ sovermpnty forever.
Asin L cut, 1Bo provision in the Rhode Island statute or s lemslative history supperts plainnffs’ claim tha
the statte was intended 10 do more and render the IRA ineffecuve vis-a-vis this Trabe, In fact, the Rhode sland
Sestlement Act fikely served as a model for the Conpeetivut Setllement Act. See ML Rep, Noo 95-1453, at 1951,
(19783, reprinted in 1978 U.S.C.CAN. 1948, (*Fhe committee s convinced that ths legislation will serve as a
Jandmark for the resolution of other land claimns by eastern tribes under the Trade and Intercourse Act.”),
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Settlement Agreement § 15, AR Vol 1L, Tab R (Ex. [, p.3). Clearly, one of the services available to
recognized tribes 15 the abi!:ry to petiton the Secretary o take land into trust. As the IBIA observed
“Section 15 ot the settlement agreement would tave been a logical place for the parties 1o set out any
resirictions which they mtended to place on the Secretary ™s authonty o acquire addinonal land in trust for
the Tribe. The fact that no such restrictions appear here--or elsewhere in the settlement agreement--
suggests that none were intended.™ 353 1BIA ot 101, Similardy. if Congress had intended such 2
Iimitation, i could have precluded applicatuon of section 5 of the 1RA, as Congress did in the Maine
Settiement Act< Nor does the legslative history of the Seftlement Act hint that Congress wanted 1o
repeal by tmplication Seetton 5 of the IRAX See FLR. Rep. 95-1453 (1978). Plamuffs’ claim must be
rejected as completely unsupported and contrary to law,

118 THE INDIAN REORGANIZATION ACT IS CONSTITUTIONAL

A Section 5 of the IRA Is a Constitutiona!l Conferral of Coppressionat Authority

In their fifth count, plaintiffs allege that the Secretary’s decision to accept the subjest parce! into
trust pursuant (o this section “is void and of no legal effect,” beeause section § of the IRA “delegates
unrestricted and Hmitless power to the Secretary to acquire land for Indtans,” Complaint 44 56, 57.
Plamntffs’ nondelegation challenge fails as there clearly s an “imelligible prneaiple” underpmning

Congress’ enactment of section 5 of the IRA - the restoration of land to Indian ownership to promote the

i M The sbaetice of an analopous provision
in {hr: {C.ozmccl:uu{] .‘:s(.uit:men* Act at issee in thl‘ chse c.onimm LhM tlw &mmuumt Act was not meant 1o eliminate
the Secretary’s power under the IRA 1o wke land purchased without settlement funds mto trust for the benefit of the
Tribe™ L 228 F.3d a1 80, Furthermore, in the Rhode fsland Setlement Agreement, the parties agreed
that “{t”}haa egislation shall not purport to alfeet or eliminiate the claim of any individua! Indian which iy puesied
under any law generally applicable to non-Indians as well as Induins in Rhode Island.” Settlement Agreement 4 6
AR Vol H1, Tab R (Ex. i p.2)

4 Although the Scttlement Act clearly docs not contain zay ambiguines thit would suggest the {RA docs not
apply, if the Coust found any ambiguity in the Act on tns ssue, the Court shonid give deference 1o the agency's
interpretation that the IRA applies to the present lands. ez Chevron v, Natural Res Dref Couneil Inc. 467 U
837, 843 (1984, Japan Whaling Ase'n v. Am. Cetacenn Soc'y, 475 LS. 221, 233 (1980, Furthermoge, as the
Supreme Court has noted, "statutes are 1o be construed hberatly m favor of the Indins, with ambizuous provisians
interpreted o theds bensn" Montana v, Blackfeer Toibe of Induns, 471 US 759, 766 (1983), See alsy
Connecneut, 228 F.3d at 92-93 (appiying the Indian canon of construction to the Connecticwt Settlement Act).

]
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ceonomic and political sel-determmnation of Indiap tribes. Sce Mistrerta v, United States, 488 UL, 361,

172 (19%9) (test of validity of a;.n act is whether Congress has laid down an intelligible principie for
aprency authorized 1o exercise entrusied authority): Morton v, Maneari, 417 1.8, 535, 542 {1974)
(discussing purposes of the IRA). In the sixty cight years since the TRA was enacted, no challenge to the
IRA on the ground that section 3 18 an unconsttutional delepation of legislative power has been upheld.
Plamtiffs’ claim, therefore, must be rejected as contrary to the weight of the case law, particulariy when
read against the applicable standard which requires that Congressional conferrals of decisionmaking
authonity delineate z general pohey, the agency to apply 1t and the boundaries of the authority,

1. The Nondelegstion Docirine. Article L, Section 1 of the United Stawes Constitution, from
which the nondelegation doctrine derives, provides that, “la]l] legisiative powers herein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.”
“In a delegation challenge, the constitutional question 15 whether the statute sceks o delegate legislative

power 1o {an) agency.” Whitman v. Am. {rucking Ass i, 531 LS. 457, 472 (20061). Wihale Congress

may not delegate its legisiative powers, id. (citing Loving v. nited States, 517 U.8. 748, 771 {19963, 1t

may confer decisionmaking authority so long as it “clearty delineates the general policy, the public
agrency which 18 to apply it, and the boundaries of this delegated authority.” Misgretia, 488 U.S, at 372-

373 (quoting Any Power & Laght Co v, SEC, 326 ULS, 90, 105 {1946)), A court can find 4 statule

uncanstitutional under the nondelegation doctrine only if there 15 an absence of puiding standards such
that “it would be impessible in a proper proceeding to ascertain whether the will of Congress has been

obeyed.” Mistretta, 488 U.S. at 379 {quoting Yakus v, United Statgs, 321 ULS, 414, 425-26 (1944)).

Omnly twice in its history, and not smee 1 935, has the Supreme Court invalidated a statute on the
pround of excessive delegation of legisiative authonity: *[Olne [statute] provided Inerally no guidance for
the excreise of diseretion. znd the other .. conferred authorty to regulate the entire cconomy o5 the

basis of no more precise 1 standard than stimulating the economy by assuring fair competition.”™ _Am.

Trucking, $31 U8, at 474 (quoting Panama Ref. Co. v, Rvan, 293 U8, 388 (1935); A L.A. Schechter

¥
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Poultry Corp. v. United States, 295 U.S. 495 (1935)). Since 1933, the Court has narrowly comgitued the

nondelegation doctrine and has .c{msiswntly upheld congressional ensctiments contamimg broad conferrals
of decisionmaking authority,

2. The Indian Reorganization Act. The IRA was enaeted in 1934 to provide s framework for
tribes to reorganize by adopting governing constitutions and to epable the Secrctary o restore oF replace
the lands, and the related economic opportunities, that were lost 1o tribes through the allotment pohey.

County of Yakima v. Confederated Tribes & Bands of Yakima Indian Nation, 502 U5, 251, 255 {19921,

The IRA was intended 1o address “the imperative need of comprehensive legislation o remeey the
existing conditions among the Amenican Indians generally.” H.R, Rep. No. 1804, 73d Cong., 2d Sess. 6
(1934). Those conditions mmciuded the loss of over 90 million acres of Indian land, which decimated

ribes and undermined the health and well being of their members. See Brendale v, Confederated Tribes

& Bands of Yakima Indian Nation, 492 1.5, 408, 436. n. 1 (1989}, The Supremes Court has, on several
occasions, discussed the purposes behind the YRA and found them to include “rehabilitatjion of] the
tndian’s ceonomic life and to give him a chance to develop the initiative destroyed by a century of

oppression and paternalism,” Mesculero Apache Tribe v, Jones, 411 U.S. 145,152 (1973) and

~establish{ment of the] machimery whereby indian tribes would be able to assume a greater degree of

self-government, both politically and ceonomicaily.” Morton v, Maneqri, 417 U 5. a1 542.

In recogmition that restoraton and protection of the tribal land base was central to wibal cconemic
and political seif-determimation, Congress enacted scetion 5 of the IRA which incorporates these
principles. Section 5 of the Act provides:

The Seeretary of the Interior is hereby authonzed, m hus diseretion, Lo
acquire, through purchase. retinquishment, gift, exchange, or assignment,
any inlerest in iands, water rights, or surface rights 1o lands, within or
without existing reservations, including trust or otherwise restricted
aliotments whether the allotiee 15 Hiving or deceased, for the purpose of
providing land for Indizns.

For the zequisition of such lands, 1nterests in lands, water nghts, and
surface rights, and for expenses incident to such acquisition. there 1s

o]
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bereby antherized to be appropriated, out of any funds in the Treasury

nol otherwise appropriated. a sum not 1o exceed

$ 2,000,000 in any onc fiscal year: Provided, That no part of such funds shall be
used to sequire addinonal land outside the exterior boundanes of Navajo indran
Reservation for the Navajo Indians in Arizona, and New Mexico, in the event
that the proposed Nuvajo boundary £xtension measurcs now pending m Congress
and embodied in the bills (8. 2499 and H. R. 8927} to define the exterios
voundaries of the Navajo Indian Reservation in Arizonz and for other pumposes.
and the bills (8. 2531 and H. R, 8982) to define the exterior boundaries of the
Navajo Indian Reservation in New Mexico, and for other parposes, or simifar
legisiation, becomes law.

The unexpended balances of any appropriations made pursuant to this
section shall remam available until expended.

Title to any lands or tights acquired pursuant W this Act or the Act of

July 28, 1955 (69 Stat. 392}, as amended (25 U.5.C. 608 et seq.) shall be

taken in the name of the United States in trust for the Indian mibe or

individua! Indian for which the land is acquived, and such lands or nghts

shall be exempt from State and focal txaton.
25 U.S.C. § 465. In furtherance of the policy and boundaries of decisionmaking supplied by Congress,
the Interior Deparunent’s detailed implementing regulations require consideration of several diserete
factors, including the petitioning tribe’s need for land and the irnpacts to States and their pohitical
subdivisions. 25 C.F.R. Part 151,

1. Section 5 of the IRA Survives Plaintiffs’ Nondelegation Challenge. Piamntifts’

nondelegation challenge fails because applying the three factors set out in Mistretta to section 5 of the

IRA, Congress plainly delineated the Departrnent of the interior as the “public agency which 15 fo apply”
the statute, 8 “general policy” of promoting Indian seli-determination and cconomic self-sufficiency, and
the “boundarics™ for implemenung this policy -- acquisttion of land for Indang a8 necessary o effeciuate
the self-determination pelicies of the Act. Sce Migirena, 488 VLS, at 373,

The purpose of section 3, and the boundaries of the Secretary’s authority to effectuate i, must be

evaluated in light of the general purposes and historical context of the 1IRA, Am, Power & Light Co 379

#1 104, and the Supreme Court’s observation that its nondelegation jurisprudence “has been driven by a

practical understanding thit in our mereasingly complex society . . . Congress simply cannet do 118 job
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absent an ability to delegate power under broad general directives.” Mustretta, 488 118, a1 372, Congress
enacted the IRA 1o promote Im‘;mn sell-government and economic development and Lo preserve Indian
communities by, mter aliz, authonizing the Secretary 10 acquire lands by “purchase, refmauishment, gft,
exchanpe, or assignment” sufficient 10 accomplish these purposes. 25 U.8.C. § 465. The policy catalyst
behind the IRA was the recognition that the Interior Department could not foster Indian self-
determination or economic deveiopment without the restoration and mcresse of the tribal land buse.
Trust status was necessary to protect acquired tund from further abenztion. See 78 Cong. Rec. 11727
{Starement of Representative Howard).

‘I'ne [RA properly grants to the Secretary the discretion necessary to S€rve 1is purposes in relation

10 the needs of particular Indians und Indian tribes. See Lichler v, United Sutes, 334 U5, 742, 785

(1948}, Section § provides an “inteiiigible principie” to the Secretary: restoration of land to Indian
ownership to enable Indians to becomne economeally and politically sel f-sufficient. Although the Act
authorizes the Secrelary 1o exercise her diseretion, the Supreme Court has consistently upheld

congrressional conferrals of dectsionmaking authority that require the exercise of diserenon. Misgpetta,

RARS AR N

488 1J.S. 2t 378, As the Couwrt explained m Yakus:

It is no objection that the determination of facts and the inferences 1o be drawn from
them in light of the statatory standards and declaration of policy call for the exercise of
judgment, and for the formulation of subsidiary administrative policy within the
preseribed statstory framework ., Onlyif we could savy that there is an absence of
standards for the puidance of the Administrator's action, so that it would be impossible 1o
a proper proceeding to ascertain whether the will of Congress has been obeyed, would
we be justified in overriding {Congress'] choice of means for effecting s declared
PUIpPOSt . . .,

221 U.8. at 425-26 (citations omitted),

Following Yakus' puidance. the 1RA does provide siandards for the guidance of the

Administrator's action such that a court could “ascertain whether the will of Congress has been obeyed.”
Id. The Sccretary is charzed under sechion 5 with remedviny the loss of Indian land through acquisition,

in trust, of fand for Indians to promote Indian self-determination, Thus, a reviewing court may eXAmInge
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the acquisition to determine whether the Secretary properly exereised her drseretion in acquinng any
particular pareel, Also, the inl-; provides specific boundaries for the Secretary by desenbing pohicies and
purposes for which land may be taken into trust and by providing that no lands are 1o be acquired in New
Mexico or Arizona for the Navajo Indians, n sum, section 5 of the IRA “{its comiorably within the
scope of discretion parmutted by [precedent.” Am. Trucking, 531 U.S. at 4764

4, Nondelegation Chalienges to the IRA. Every court to have considered Section 5 has upheld
it against nondelegation challenges, with the exception of the Eighth Circuit’s short-hived decision in

South Dakota v, Dep’t of Interior, 69 F.3¢ 878 (1995) [hereinafter

rejected the Eighth Circuit’s analysis i South Dakota and found Section 5 1o provide sufficient standards

for the Secretary’s exercise of discretion. Jd. at 11236-37. Seea lse City of Sault Ste, Mante v. Andrus,

458 F. Supp. 465, 473 (D. D.C. 1978) (holding that scetion 4 of the IR A 8 not an unconstitutional

delegation of authority); Cipy. of Lincoln City v. United States Dep’t of Interior, No. 99-330-A8, 2001

. U.S. Dist, LEXIS 9865, at *23 (D. Or. April 17, 2001} (rejecting argument that the [RA
unconstitutionally delegates standardiess authority to the Seerctary and graating the United Sates

summary judgment on that claimy; Shivwits Band of Pajute Indians v, Utah, No, 2:95C-1025C, 2002 HE

Dist. LEXIS 1956 2t *& (I, Utah, Feb, 6, 2002) (affirming prior order holding Section 4 of the IRA
constitutional). In addition, when courts have addressed other statutes directing the Secretary to aceepl
land into trust for Indian tribes, they have uniformly found these statutes to be acceptable conferrals of

authority. See Churthill County v, Linited States. No. OV-N-Q0-0075-BECR-RAM, 2001 Us, Dt

L See alvo Am. Power & Light, 325 U5, al 108 {upholding delegation of suthority to Securibies and Exchanpe
Commission to prevent unfair or inequitable diswibution of voting pawer among, security holders); Yakus, 321 ELS.
at 426 (upholding delegation to Price Administralor to fix commodaty prices that would be fair and equitabie and
would effectuats purposss of act)y; Fed, Power Comm'n v, Hope Namral (as Co,, 320 LS, 591, 600 (1944
(upholding delegation to Federal Power Commission Lo determine just and reasonable rates); Navt Broad, Co. v,
Linited Swates, 319 LS. 190, 225-26 (1943 {upholding delegation to Federal Communications Comiission to
regulate broadeust licensing as “public interest, conveniznce, or netessity” regure).

24
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LEXIS 18489, at *6 (D). Nev, March 21, 2001) (starute mandaring Secretary accept certain lands mto trust
was not “impermissible dciegm:mn of legisiative power.").

State challenges o Seeretarial decisions to acquire land into trust for tribes typieally cite the
exception, South Dakoia, as authority for their nondelegation dectrine zssaults on the IRA. InSouth
Dakota, the Eighth Circuil held that section 5 of the IRA violated the nondelegation doctrine and that the
Secretary therefore had no authority o acguire tands in trost for the Lower Brule Sioux Tribe. 09 7.3d a1

£7%. Asnoted above, that decision was vacated hy the Supreme Court in Dep’t of Interior v, South

Dakota, and hence has no precedential value, 519 U8, at 919 (granung certiorari, vacating, and

remanding 1o the Sceretary of Imterior for reconsideration of administrative decision). Moreover, in
South Dakora, the Fighth Circuit was concemed primarily that the land acquisiuon was unreviewable

under the Quict Title Act. See 69 F.3d at 878, This woubied the Court as one factor in the consideration
of whether a statute violates the nondelegation doctrine 1s the opportunity for a court to detertmne
whether the “wilf of Congress” was followed. Id. at 881, Since the Eaghth Circuit decision, the
Department has revised its regulations. Sge 61 Fed, Reg. 18082 (Aprii 24, 1996) (codified a1 25 CFR. §
151.12(b) (2002)). The regulations remedy the concerns expressed by the Eighth Circut and now assure
that challenges to acquisition decisions may be brought before the Junds are taken mto trust. Henee, &
primary component of the Eighth Circuit's rationale no Jonger exists.

Outside the context of section 5 of the IRA | and since vacating the Eighth Ciremit’s deciston i
South Dakota, the Supreme Court has provided additional gurdance to courts faced with nondelegation

doctrine chatlenges. In Amerjean Truckmg, the Court reviewed its nondelegation case faw and fournd that

the scope of discretion in the statute directing the Administrator of the EPA to set "ambient air quality
standards , . . allowing an adequate margin of safety, [whieh] are requisite to protect the public health™
fell well within the outer limits of the Court's nondelegation preeedents. Am. Truclong. 531 ULS, a1 472
(quoting 42 U.S.C. § 740%(0)1)). The Court emphasized that it has “almost never felt qualified w

second-guess Congress regarding the permissible degree of policy judpment that can be left to those

27
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exceuting or applying the law.” 1d. at 4744735 {quoting ]

13, 480 118, ar 416). The Court’s analysis
of past cases upholding broad glr;mts of authority, included reference o Lichter, 334 U8, 742, winch
involved a statule suthorizing agencies o recoup Vexeess profits” paid under wartime Government
comtracts. Am. Truckimg, 31 U158, at 475 (quoting Lichier, 334 U.S. at 763-86). The Court in Lichter
“did nol insist that Congress specify how much profit was oo much.” Id. 4 In this connection the Court
noted that 4 “certain degree of diseretion, and thus of lawmakimyg, inheres in most execunve or yudicial
acton.” Id,. (quoting Mistrena, 488 U.S, at 417).

In Mistretia, the Court upheld Congress’ statutory conferral of broad power to the Sentencing
Commission to issue binding guidelines for sentencing all persons convicted of federal erimes. 488 ULS,
361, The Misiretta majority explicitly recognived Congress’ power to confer authority to exercise
judgment on matters of policy.” 488 U.5. at 378, Similarly, i Yakue, the Court upheid a conferral that
empowered the Administrator to promulgate regulations fixing prices of commodities baged on “his
judgment {of what} will be fair and cquitable and will effectuate the purposes’ of this Aet” when, in lus
judgment their prices “have risen . ., or threaten 1o nise "o an extent of in & manner inconsistent with the
purposes” of the Act.” 321 U.S. st 448 (quoting 50 ULS.C. & 902). In short, ¢ourts overwhelmingly have

upheld congressional conferrals of decisionmaking authority involving broad standards and extensive

responsibilitics 2 This Court should follow the weight of precedent and reject plainuifls’ nondelegation

1 e 1.0, Circuit had held thut the EPA had construed the Clean Al Act standards so toosely as to rexder them
snconstitutionas] delegations of Jegislative power. The court found that seeording o EPA’S interpretation:

it is us though Congress cormnanded EPA 1o select "hig guys.” and EPA angounced that it wonid

avajuate candidates based on height and weight, but revealed ne cut-oft pomt, The announcement,

though sensible in wlat it does say, is fatally incomplete. The reasonable person responds, ‘How

tall”? How heavy?
A Trucking Ass'ns v, BPA, 175 F3d 1027, 1033 (D.C Cir. 1999). The Supreme Court unamimously rejected the
1500, Circuit's nondelegation analysis, holding that the Clean Aswr Act's broad delepation was sufficientty itcliigible
1oy pass constitutional mgsrer.

L yeor other cases upholding brozd conferrals of decisionmaking authority, se¢ Kenty. Duligs, 357 £1.5, 116 (1958)
(upholding delegation providing “Secretary of State may grant and 18yt passports . .. untder such rules as the
President shall designate and preseribe for and on behalf of the United States . .7} Id; a1 123; Zemel v, Rusk, 381
118, 1 {1963) (uphoiding delepation of power 1o the Secrciary of State to enforce #n executive order 1o prohibit
citizens from receiving passport wo ravel to particular country); Touby v, United States, 500 U8, 160 {1591
{upholding delepation of power to the Attorney General to detine conduct as criminal},
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attack on Section 5 of the IRA.

B. There Is Mo Tenth Amendepent, Eleventh Amendment, or Enclave Clause Barrier
to the Secretary’s Acauisition of Land Inte Trust For Tribes

Plamuffs® fourth count alicges only that “{tihe decision of the Secretary . . . entrenches upon and
dimninishes the sovereignty of the State of Rhode Island.™ Complaint § 34, Plainuffs’ sixth count asserts
that “the decision of the Secretary 1o accept the Parcel in trust, without the consent of the Siate, violstes
Article L Sec. 8, ¢1.17 and the Eleventh Amendment of the United States Constitution, unless state civil
and crimmal jurisdiction 1s retamed over the Parcel ™ Complaint 4 60, These counts are too conclusory
to allaw full response af this time. If plaintiffs further develop these arpuments, federal defendants will
respond in full i their response to plaintiffs’ brief in support of summary judpment.

Plamufls, however, have @ high burden with respect o their constitutional claimns as the starting
point for assessing them must be the presumption of constitutionality accorded federal statutes, See ep,

Walters v, Nat'! Ass'n of Radiation Survivory, 468 U8, 1323, 1324 {1984) {invoking the "presumption of

constitutionality which antaches 1o every Act of Congress™); see aiso Kyle Ryvy. v, Pac, Admin, Servs,,

990 F.2d 513, 518 (9th Cir. 1993) {due process challenge entatled difficult burden since legistative Acts
*eome 1o the Court with a presumption of constirutionality' ). When Congress legislates i the special
area of Indian affairs the presumption of constitutionality 15 even gtronger. As explamed by the Supreme

Court in Morton v. Mancari, 417 ULS, at 351-352:

The plenary power of Congress o deal with the special problems of Indians 15 drawn both
expiicitly and immplicitly from the Constirution wself. Artiele [, § 8, ¢l. 3, provides Congress with
the power to "regulate Commetrce .. with the Indian Tribes,” and thus, 1o thus extent, singles
Indians out a5 a proper subject for separate legisiation.

With respect 1o plaintiffs” sixth count we note that the Eleventh Amendment component of 1t 15
haseless because the trust status of land has no apparent nexus W suits against stiates in lederal court
Further, the Eleventh Amendment has no appheation regardimg swits by states against the federal
government. Alden v. Maine, 527 LS. 706, 755 (1999). Furthermaore, to the exient that plamtitts appesr

10 be making an Enclave Clause argument through reference o Artiele I Sec. B, cL 17, we note that the

29
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Enclave Clause is not triggered here because accepting land inso wrust for Indian tribes dors not create an

exclusive jurisdictional enciave. See, e, United States v, MeGowan, 302 U8, 535, 539 (1938)("The

Federal Government does not asserl exclusive yunsdicnion within the {reservation.]”)y; Nevada v, Hicks,
533 11.8. 353, 409 (2001) ("State sovereignty does not end at a reservation’s border.™). Accordingly.
phaintiffs’ Enclave Clause argument -- even if resurrected in a more viable context than the Eleventh
Amendment - fails o stare a cloim.

CONCLEISTON

For the foregoing reasons, federal defendants respectfully request that this Court grant theiy

Motion for Summary Judgment on all of plaintiffs” claims.

Dated: February 13, 2007
Respectiully submined,
MARGARET E. CURRAN
United States Attorney /7
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