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‘Court could calculate interest as shown on Attachment A to'the Motion, and that such calculation

of interest would be in accordance with the verdicts of the jury and the testimony of this case.
In view of the Bank’s argument concerning compound interest, however, the

Court could calculate interestin a different manner. Accordingly, the Longs propose the

following alternate method of calculating interest. The Longé propose the following calculation
of interest on the jury verdict of $750,000, without compounding interest, from and after the date
of Longs’ loss, February 1, 1997:

- $ 750,000 date of loss 2/1/97
10%  1interest rate Category B, § 54-3-16

75,000  interest accrued 2/1/97 to 2/1/98
75,000 interest accrued 2/1/98 to 2/1/99
75,000 interest accrued 2/1/99 to 2/1/00
75,000 interest accrued 2/1/00 to 2/1/01-
75,000 interest accrued 2/1/01 to 2/1/02
75,000 interest accrued 2/1/02 to 2/1/03
$1.200,000 as of 2/1/03
_ ' Afler 2/1/03, interest accrues at $205.48 per day
($75,000 = 365 = $205.48)
Also, the Bank complains that the Category B rate of SDCL 54-3-16 is too high. -
Rather, the Bank argues that the interest rate of 8.5% set out in the Lease With Option to
Purchase should apply. Where the jury determined that the Bank breached the Loan Agreement
(Jury Interrogatory Six) and that the Bank’s breach prevented the Longs from perfofming under
the Lease With Option to .Purchase (Exh. 7) (Jury Interrogatory Two), the Longs submit that the
Bank should not be permitted to benefit from the lower interest rate of 8.5% set out in the Lease

With Option to Purchase, without considering the higher interest rates which are part of the -

promissory notes set out in the Loan Agreement (Exh. 6).
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It is important to note the interest rates of the promissory notes listed.in the Loan
Agreement (Exh. 6), which are part of the Loan Agreement that the jury has determined that the
Bank breached (Jury Interrogatory Six). These rates of interest are all part of the contract that
was breached by the Bank, and are therefore contract rates of interest agreed upon by the parties.
Note #98181, which compounds interest on interest, has a rate of interest of 9.5%; Note #98179
has a rate of interest of 10%; Note #98809 has a rate of interest of 9.5%; and Note #98262 has a
rate of interest of 11.25%. Some of these notes have provisions for variable rates of interest. All
of these promissory notes are listed in the Loan Agreement (Exh. 6) and are the contract rates of
interest. The average rate of interest on these notes is 12.19%. When the 8.5% interest rate set
out in the Lease With Option to Purchase is factored in, the average interest rate is 10.35%.

Therefore, the Court could consider all of the various interest rates involved in the
Loan Agreement and the Lease With Option to Purchase, or the Court could simply use the
interest rate set out in SDCL 21-1-13.1, which is the Category B rate specified in SDCL 54-3-16
(10%).

The foregoing facts and authorities support the conclusion that this Court could
include in the judgment interest of $75,000 per year, which is 10% per annum on the juryAaWard
of $750,000, from and after the date of loss of February 1, 1997, without compound interest. The
judgment should include the jury award of $750,000, and in addition, the judgment should
include the interest accrued of $450,000 to F ebruary 1, 2003, plus per diem interest accrual of
$205.48 per day after February 1, 2003,

B. Conclusion:
1. The Longs’” damages are based on their loss of cattle which are tangible, not

intangible damages.
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2. Interest should begin on February 1, 1997, because, according to the clear and

uncontroverted testimony at trial, that is the date that the Longs’ cattle died.

3. The Court should determine the date of Longs’ loss or damage, which was on or
about February 1, 1997, and calculate the amount of interest to be included in the judgment.

4. The jury awarded the Longs $750,000 of their claimed loss or damages. The loss
or damage occurred on or about Fe.bruary 1, 1997. In calculating the interest to include in the
judgment, the Court could calculate the interest as shown on Attachment A to the Plaintiffs’
Motion to Include Interest in fhe Judgment, or as an alternative, the Court could simply compute
interest at 10% each year for the six years that have passed since the Longs’ cattle died
February 1, 1997. This would avoid the compound interest issue raised by the bank. The interest

calculation would be:

$ 750,000 date of loss 2/1/97

75,000 2/1/97 to 2/1/98 -

75,000 2/1/98 to 2/1/99

75,000 2/1/99 to 2/1/00

75,000 2/1/00 to 2/1/01 .
75,000 2/1/01 to 2/1/02 -
75,000 2/1/02 to 2/1/03

- $1,200,000
5. The contract rate of interest involves seven different interest rates on the seven

notes listed in the Loan Agreement, which range from 9.5% to 11.75%, as well as the 8.5% rate
in the Lease With Option to Purchase. The average interest rate is 10.35%. Because of the
various contract rates involved, some of which are variable, the Court should simply use the

Category B rate specified in the statute of 10%,
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Dated this :25— day of February, 2003.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

- 7

sY: e/ Ltz

JAMES P. HURLEY /

Attorneys for Plaintiffs

818 St. Joe St.; P.O. Box 2670

Rapid City, SD 57709-2670

{605) 343-1040 (phone)

(605) 343-1503 (fax)

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of the Plaintiffs’ Reply to
Defendant Bank of Hoven n/k/a Plains Commerce Bank’s Opposition to Including Interest on the
Judgment upon the person herein next designated, all on the date below shown, by depositing a
copy thereof in the United States mail at Rapid City, South Dakota, postage prepaid, in an
envelope addressed to said addressee, to wit:

Mr. David A. Von Wald
Attorney at Law

P.0O. Box 468

Hoven, SD 57450

which address is the last address of the addressee known to the subscriber.

Dated this_ /¢ day of February, 2003.

. ) ) 7
htie P Lhalzen
JAMES P. HURLEY !
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PLAINTIFFS DAVAGES

1997

230 bred cows died January & February 1997 (3 $620 =
260 mixed steer & heifer yearlings died

January & Febroary 1997 @ $700 =
10 yearling cuils @z $700 =

CRP Annual Pavment =

-FEMA Payment

Operating Expense (34%)

$142,600.00

132,000.00
7,000.00
400000
$335,600.00
43 000.00
$287,600.00
-112,744.00
$174,856.00

PLAINTIFF'S |

EXHIBIT

23
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230 bred cows died January & February 1997
' @ 90% calf crop = 207 cajves which would
have been born in 1998 L
207 yearlings would have been born in 1997 g $600 =
Operating Expenses (34%6)

CRP Annual Payment =
- 1998 '

$124,200.00
242,228 00

¥ sL972.00

$.87,972.00

=Tl B o B TST [
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1999

330 bred cows (@ 90% calf crop = 297 calves born 1999
207 yearlings would have been born in 1998 (@ $700 = $144,900.00

Operating Expenses (34%) -49.206.00

$ 95,634.00
FSA Payment = 23,000.00
Use of Land = 05,000.00

$183.634.00
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=
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330 cows @ 90% calf crop = 297 calves that
would have been born in 2000
297 yearlings would have been born in 1999 @ $800 =  $237,600.00

Operating Expenses (34%) -80,786.00

$156,814.00
FSA Farm Program Payment = 23,000.00
Use of Land = 05.000.00

$244,814.00

2000 $244814.00  Loss
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330 cows @ 90% calf crop = 297 calves that

would have been born in 2001
297 yearlings would have been born in 2000 @ $800 =
Operating Expenses (34%)

FSA Paymentr=
Use of Land =

2001

$237,600.00
-80,784.00
$156,816.00
23,000.00
55,000.00
$234.816.00

$234,816.00

Loss

NOLES IVE KR
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Land
<
=
r

330 cows @ 90% catl crop = 297 calves that
would have been born in 2002 (@ $420
330 x $420 = $138,600.00
297 yearlings would huve boes boim in 2991 (L 8Ta0 = 207,900.00
Operating Expenses (34%) -117,800.00
$228.700.00
FSA Payment = 23,000.00
Use of Land = 50.000.00
Replace Fences = _9.0400.0¢

Sununary

1997 $ 174,955
§964 87,972
1999 183,634
2000 244,814
2001 234,816
1002 310,700

$1,236,792

_ . TOTAL P.d
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CHEYENNE RIVER SIOUX TRIBAL COURT )
CHEYENNE RIVER SIOUX TRIBE : SS

CHEYENNE RIVER INDIAN RESERVATION )
LONG FAMILY LAND and CATTLE
COMPANY - RONNIE and LILA LONG
Plaintiff
Vs. NOTICE OF ENTRY
' OF ORDER

EDWARD and MARY MACIEJEWSKI,
RALPH and NORMA J. PSICKA,
And THE BANK of HOVEN, nka PLAINS COMMERCE BANK
Defendant Case No.: C-120-99

TO:  David A. Von Wald and Kenneth E. Jasper and James P. Hurley

YOU ARE HEREBY NOTIFIED that a ORDER was entered in the above-entitled
matter and entered in the office of the Clerk of Court for the Cheyenne River Sioux
Indian Reservation, on or about the 97™ day of January, 2003 as more fully appears by

the attached copy of same ORDER. .
CHEYENNE RIVER SIOUX TRIBE
CERTIFICATE OF SERVICE
I, Dale Charging Cloud, do hereby certify that I served a true and correct copy of the

foregoing ORDER on the persons next designated by mailing same by first class mail,
postage prepaid, addressed as follows:

Mr. David A. Von Wald Mr. Kenneth E. Jasper
Attorney at Law Attorney at Law

PO Box 468 PO Box 2093

Hoven, SD 57450-0468 Rapid City, SD 57709-2093
Mr. James P. Hurley

Attorney at Law

PO Box 2670

Rapid City, SD 57709-2670

Dated this 07" day of January, 2003. Oﬁ .
W Chingung,Claca

DALE CHARGINGCLOUD, CLERK
CHEYENNE RIVER SIOUX TRIBE




CHEYENNE RIVER SIOUX TRIBAL COURT
CHEYENNE RIVER SIOUX TRIBE
CHEYENNE RIVER SIOU INDIAN RESERVATION

LONG FAMILY LAND AND CATTLE
COMPANY- RONNIE AND LILA LONG,

Plaintiffs,
VSs.
EDWARD AND MARY MACIEJEWSKI,
RALPH AND NORMA J. PSICKA,
And THE BANK OF HOVEN, nka PLAINS
COMMERCE BANK,

Defendants.

IN CIVIL COURT

IN GENERAL SESSION

R-120-99

ORDER

The Defendant Bank has moved this Court for judgment notwithstanding the

verdict, or in the alternative a new trial, on several causes of action asserted in the

Plaintiffs’ complaint and tried to a seven-member jury' on December 6 and 11, 2002.

This Court dismissed several counts of the complaint, including one for fraud, one for

failure of consideration, one pleading an unconscionable contract, and one praying for

rescission of contract, after submission of the Plaintiffs> case, but permitted four counts-

breach of contract, bad faith, discrimination, and violation of self-help remedies- to be

submitted to the jury.? The Defendant’s counterclaim for unlawful entry and detainer

was heard by the Court at the same time as the legal issues were tried to the jury. The jury

returned its verdict in the form of six interrogatories finding for the Plaintiffs on the

causes of action alleging breach of contract, bad faith, and discrimination and finding for

! Although the Court impaneled six jurors and one alternate in this case, the Partics
during the trial stipulated that all seven jurors could deliberate the case.

% The Court also dismissed, prior to trial, the count of the complaint alleging fraud in the
inducement of a personal representative’s deed from the estate of Kenneth L. Long to the
* Bank prior to trial on the ground that this count was an attempt to collaterally attack state

court probate proceedings and should have been brought in the state court.
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the Defendants on the count alleging violation of self-help remedies. The jury also issued
an advisory verdict on the issue of whether the Defendant Bank’s breach of contract
prevented the Plaintiffs from performing on a Jease with an option to purchase, finding
that it did. That verdict informs the Court with regard to the counterclaim of the Bank to
evict the Plaintiffs from certain real property it had acquired title to in the probate
proceedings of Kenneth L. Long. The jury also returned a verdict for damages in the
amount of $750,000 and directed the Court to award interest on that amount. The
Defendant Bank timely filed its motion for JINOV and for a new trial on all counts the
jury returned against it. This order will also address the Defendant Bank’s counterclaim
seeking to evict the Plaintiffs from certain fee lands within the Cheyenne River
reservation.

The Defendant Bank’s first argument is that the finding that it breached a loan
agreement (Plaintiff’s Exhibit 6) is legally insufficient because the loan agreement is not
a legally-enforceable contract because the Defendants failed to give consideration.
Although this defense was not pled by the Defendant Bank prior to trial, it did make an
oral motion to conform its pleadings to the evidence submitted and that motion was
granted by the Court. The Defendant Bank also moved for a directed verdict on the issue
and the motion is therefore appropriate. The issue of want of consideration was therefore
appropriately submitted to the jury and is therefore now resolvable by the Court.

In general, a Court should not overturn the verdict of a jury if sufficient evidence
was submitted to the jury so that reasonable minds could disagree about the evidence. See

Dunes Hospitality v. Country Kitchen, 623 NW2d 484 (SD 2001). As the South Dakota

Supreme Court has stated with regard to judgments nov:




Thus, the grounds asserted in support of the directed verdict motion are brought
before the trial court for a second review. We review the testimony and evidence
in a light most favorable to the verdict or the nonmoving party, "then without
weighing the evidence fwe] must decide if there is evidence which would have
supported or did support a verdict.

Matter of Estate of Holan, 621 NW2d 588, 591 (SD 2000).

BREACH OF CONTRACT ACTION

The Bank makes a strong argument that the loan agreement that the jury found it
breached is non-enforceable because of a lack of consideration by the Plaintiffs. If a
contract is lacking in consideration, a party not giving consideration cannot recover for a
breach of that contract. At first blush, it is difficult to see what consideration the Plaintiffs
gave in exchange for the promises made by the Bank in the loan agreement, Trial Exhibit
6. The Bank had received a personal representative’s deed to the land owned by Kenneth
Long that secured the loans to Long Family Land and Cattle Company. The Plaintiffs
owed the Bank the amounts reflected in the loan agreement and the agreement appears to
be a method for the Bank to re-amortize the payments on the outstanding owed the Bank
by the Defendants. Admittedly, the Bank was attempting to gain an increased guarantee '
from the BIA and needed the Longs cooperation in seeking this, but that “consideration”
is not anything the Longs were giving up.

However, the Longs still occupied the land and were receiving the CRP i)aymeﬁts
on the land. It is impossible to gauge whether valid consideration was given by the

Plaintiffs for the loan agreement without also viewing the lease with the option to

purchase, which the Court has already ruled, in denying the Defendant’s motion for
sumimary judgment on its counterclaim for eviction, was a related document under the

integrated document doctrine. See Battery Steamship Corp. v. Refineria Panama S.A.,
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513 ¥.2d 735, 738 n.3 (2d Cir. 1975). It is possible thaf the jury found consideration in

_.the fact that the Longs were agreeing to continue the operation of their cattle ranch in .

order to pay the entire amount of principal plus interest instead of having the Bank call
the loans and collect the guarantee from the BIA in an amount substantially less than

what was owed by the Plaintiffs. In éddition, the Longs agreed to assign the CRP

" payments to the Bank‘as part of the plarn to permit them to get on their feet again and

attempt to regain title to the land that was in the Long family name for many years. The

Court cannot conclude that there is no evidence that suppoﬁs the jury’s verdict and

therefore denies the motion for judgment notwithstanding the verdict on the claim that

consideration was wanting.

The Bank also contends thai even if considgratibn existed, no evidence was
suﬁnﬁtted to the jﬁry to support the Plaintiffs’ claim that the Bank 1Drrteached the loan
agreement. rThe Bank contends that by the ﬁme it was required td perform under thé loan |
z;.g'reement- late winter of 1997- the Plaintﬁ'fs had suffered substantial livestock losses due
to the catastrophic winter of 96-97 and céul& not have pOssibly" met the loan paynienfs
under the Joan agreement. The Bank also contends that the only thlng it promised to do in
thé loan agreément was to seck an increase in the BIA guarantee, which it did aqd the
BIA delayed action on the request, and the advance of operating monies of $70,000 was
contingent upon the increased guarantee by the BIA.which never came.

The Plaintiffs” theory at trial was that the guarantee of $70,000 in annual
operating loans was breached and that the advances were not contingent upon the
'i‘nc.rease by the BIA in the ggarantee: The Plaintiffs advanced the theory that had the

Bank advanced the $70,000 in opera‘ging costs torit they would not have had the

AT IR ]
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catastrophic cattle losses they experienced because they would have gotten feed to their
livestock.? It was undisputed that the Bank did not advance the $70,000 referred to in the
loan agreement and the Court believes the issue of whether that advance was contingent
upon the increase in the BIA guarantee is not clear from the face of the loan agreement
and was therefore a jury issue. The jury appflrently felt that the Bank breached the
promise to advance the operating costs and this Court cannot substitute its opinion for
that of the jury when evidence does exist to support the verdict. The loan agreement is
ambiguous on its face on the issue of whether fhe annual advance of the $70,000 in
operating monies was contingent upon the BIA improving the increase in the guarantee
and that ambiguity must be construed against the drafter of the document- in this case, the
Bank.

The Bank also seems to be contending in its motion that it should have been
excused from performing the loan agreement after the winter of 96-97 because the
catastrophic livestock losses suffered by the Longs precluded them from paying the notes
that were consolidated into the loan agreement. This is a legal issue that the Bank did not
ask for a jury instruction on and was not therefore properly preserved at trial. Even had it
been proposed as a defense, however, the success of this defense would depend upon the
jury accepting the premise that the Bank had complied with the loan agreement up to the
point when the Longs lost their livestock. The Plaintiffs’ theory of the case appeared to
be that the operating loan, had it been made prior to the cattle losses, would have

prevented those losses and this was a question of fact for the jury to resolve.

? There was conflicting testimony whether the Longs had ever asked the Bank for
operating monies to move hay to the livestock or to move the livestock, but this was a
jury issue that was apparently resolved against the Bank.
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BAD FAITH CAUSE OF ACTION

The jury also returned a verdict finding that the Bank acted in bad faith when it
attempted to gain the increase in the guarantee from the BIA. The Bank contends that
there is no evidence to support this conclusion and the verdict should therefore be set
aside. Although there is evidence from the 1:ecord that the BIA was somewhat derelict in
delaying a decision on the guarantee until afier the Longs had suffered substantial cattle
losses," the undisputed evidence presentéd to the jury was that the Bank failed to respond
to a request from the BIA to correct the submission for the increased guarantee in
accordance with federal regulations attached to the letter notifying the Bank and the
Longs of the insufficient a{pplication. The Bank decided not to respond to the request
because it apparently had concluded that with the Longs’ cattle losses thelLbngs were no
longer able to make the payments on the loan agreement. Admittedly, the Bank did
proceed to loan more monies to the Longs and to re-amortize additional loans. However,
the jury must have decided that this was not a substitute for the $70,000 in operating
monies the Longs needed in order to survive the winter of 96-97.

'The Bank argues that the bad faith claim is subsumed into the cause of action
alleging breach of contract and a separate cause of action should not have been tried to
the jury on this issue. The Court believes that the bad faith claim relates to the failure of
the Bank to follow through with the promise to seek an increase in the BIA guarantee,

while the breach of contract action relates to the failure of the Bank to make the operating

* The BIA took almost two months before it denied the Bank’s request for an increase in
the BIA guarantee because it was not appropriately submitted. The record is not clear
regarding who submitted the documentation for the increase- the Bank or the Cheyenne
River Sioux Tribe’s Finance Office- but it is clear in that the Bank did not respond to the
increase for a correct application.




loans as promised in the loan agreement. These are discrete claims and both impacted the
ultimate inability of the Longs to purchase back the land of Kenneth Long under the lease
with an option to purchase.
DISCRIMINATION

The third verdict returned against tl}e Defendant Bank related to the claim of the
Longs for discrimination in the lending practices of the Bank. During the trial a document
was admitted into evidence, without objection, wherein the Vice-President of the Bank
advised the Longs that the Bank would not sell them the land they obtained from the
personal representative of the estate of Kenneth Long by contract for deed because of the
“jurisdictional problems if the Bank ever had to foreclose on this land when it is
contracted or leased to an Indian owned entity on the reservation.” (PI’s Exhibit 4). This
letter was dispatched after the Parties had apparently reached an understanding that the
Bank would resale the Longs the land on a contract for deed. The Bank then proceeded to
sell a parcel of the land to the Maciejewskis, non-Indians, on a contract for deed. The
Court determined that his was prima facie evidence that the Bank denied the Longs the
privilege of contracting for a deed because of their status as tribal members and thus
submitted the count to the jury for determination over the objection of the Bank, which
timely made a motion for a direct verdict on that issue and objected to the jury instruction
and interrogatory on the issue.

The Bank reiterates its argument that this Court has no jurisdiction over a claim of

discrimination arising under federal law against a non-Indian entity. Federal law prohibits

any entity that receives the benefit of federal financial assistance from discriminating

against any person in the delivery of services. See 42 U.S.C. 2000d. This statute has been




held to prevent a bank from “redlining” a certain area because of the racial composition
of the residents of that area. See Laufinan v, Oakley Bldg and Loan, 408 F.Supp 489 (SD
Ohio 1976). The Longs are Indian residents of the Cheyenne River Sioux Indian
reservation who claimed that the Bank denied them a privilege of contracting for a deed
that was granted non-Indians.*There was uncontroverted evidence during the trial that the
Bank was receiving the benefit of Depattment of Interior guarantees and CRP payments I\
under federal programs and thus the Bank appears to be covered by federal law.
The Bank contends, however, that even if a prima facie case of discrimination

was demonstrated, this Court lacks the jurisdiction to enforce federal civil rights laws

under Nevada v. Hicks, 150 L.Ed. 2d 398, 121 S.Ct 2304(2001). In Hicks the Supreme
Court held that a tribal court lacks the authority to hear claims against state officials or
those acting under the color of state law who allegedly violate the rights preserved
persons under federal law under the provisions of 42 USC 1983. The Defendants argue
that the same logic applies to claims brought against private parties for violations of other
federal laws protecting the rights of individuals to be free of discrimination.

The Court disagrees with the Bank’s argument that this Court lacks the
jurisdiction to enforce federal anti-discrimination laws against non-Indian entities over

which the Court clearly has jurisdiction under the principles laid out in Nevada v: Hicks.

[t is undisputed in this case, and was conceded by the Bank, that the Bank had a

consensual commercial relationship with the Longs, enrolled members of the Cheyenne

* In denying the Bank’s motion for a directed verdict on this issue, the Court stated that it
did not fcel that the mere denial of the contract for deed to the Longs was conclusive
evidence of discrimination and thus instructed the jury that it must find that the Bank’s
decision to deny the contract for deed was based “solely” upon their status as tribal
members, thus permitting the jury to return a verdict for the Bank if it determined that the
Bank had other non-discriminatory reasons to deny the contract for deed.
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