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¶1 PER CURI AM.    We r evi ew t he r epor t  and r ecommendat i on 

of  t he r ef er ee,  t he Honor abl e Ti mot hy L.  Vocke,  t hat  At t or ney 

Car ol  J.  Br own r ecei ve a publ i c r epr i mand,  pay r est i t ut i on,  and 

bear  t he f ul l  cost s of  t hi s pr oceedi ng.   No appeal  has been 

f i l ed so we r evi ew t he r ef er ee' s r epor t  and r ecommendat i on 

pur suant  t o SCR 22. 17( 2) . 1  A r ef er ee' s f i ndi ngs of  f act  wi l l  not  

                                                 
1 SCR 22. 17( 2)  pr ovi des:    
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be over t ur ned unl ess c l ear l y er r oneous.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  ¶29,  248 Wi s.  2d 662,  

636 N. W. 2d 718.   We i ndependent l y r evi ew t he r ef er ee' s l egal  

concl usi ons.   I d.    

¶2 We appr ove and adopt  t he r ef er ee' s f i ndi ngs of  f act  

and concl usi ons of  l aw.   We agr ee t hat  At t or ney Br own' s 

pr of essi onal  mi sconduct  war r ant s  a publ i c r epr i mand,  and we f i nd 

i t  appr opr i at e t o r equi r e At t or ney Br own t o pay r est i t ut i on and 

t he cost s of  t hi s di sci pl i nar y pr oceedi ng as set  f or t h her ei n.  

¶3 At t or ney Br own ( f or mer l y known as Car ol  Br own 

Bi er mi er er )  was admi t t ed t o t he pr act i ce of  l aw i n Wi sconsi n i n 

1993.   She has not  pr evi ousl y been di sci pl i ned.   Dur i ng t he 

event s r el evant  t o t hi s pr oceedi ng,  she pr act i ced i n Madi son 

wi t h t he l aw f i r m Br own & La Count e,  LLP ( " t he Fi r m" ) ,  

speci al i z i ng i n l egal  mat t er s af f ect i ng Nat i ve Amer i can t r i bes 

and t hei r  member s.   

¶4 The Of f i ce of  Lawyer  Regul at i on ( OLR)  f i l ed a 

di sci pl i nar y compl ai nt  agai nst  At t or ney Br own on Jul y 3,  2009,  

al l egi ng seven count s of  pr of essi onal  mi sconduct .   Al l  of  t he 

al l egat i ons of  mi sconduct  r el at e t o t he Fi r m and At t or ney 

Br own' s r epr esent at i on of  t he Sagi naw Chi ppewa I ndi an Tr i be of  

                                                                                                                                                             
I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  

shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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Mi chi gan,  a f eder al l y r ecogni zed I ndi an t r i be ( " t he Tr i be" ) .   

At t or ney Br own was l ead counsel  f or  t he Fi r m' s r epr esent at i on 

r el at ed t o t he Tr i be.   At t or ney Br own f i l ed an answer  t o t he 

OLR' s compl ai nt ,  but  t he par t i es t hen ent er ed i nt o a st i pul at i on 

wher eby At t or ney Br own wi t hdr ew her  answer  and pl ed no cont est  

t o t he al l egat i ons set  f or t h i n t he compl ai nt  pur suant  t o 

SCR 22. 14( 2) .   A hear i ng was hel d bef or e t he r ef er ee on Mar ch 4,  

2010.   The r ef er ee accept ed t he st i pul at i on and i ssued hi s 

r epor t  and r ecommendat i on on Mar ch 15,  2010.   

¶5 We begi n our  di scussi on by not i ng t he r ef er ee obser ved 

t hat  many " of  t he pr obl ems t hat  At t or ney Br own got  i nt o i n t hi s 

case wer e as a di r ect  r esul t  of  t he cont ent i ousness bet ween 

var i ous i nt er est s i n t he t r i be and t he i nst abi l i t y  of  t he t r i bal  

gover nment . "   The r ef er ee expl i c i t l y  consi der ed t hi s a 

mi t i gat i ng f act or .   Whi l e t hi s does not  excuse mi sconduct ,  i t  

does i nf or m our  r evi ew of  t hi s pr oceedi ng.   The par t i es have 

st i pul at ed t o t he f act s set  f or t h i n t he compl ai nt ,  so we wi l l  

mer el y summar i ze t he compl ex f act ual  basi s under l y i ng t hi s 

pr oceedi ng.    

¶6 I n Mar ch 1998 t he Fi r m ent er ed i nt o a wr i t t en cont r act  

wi t h t he Tr i be f or  l egal  ser vi ces ( " t he Cont r act " ) .   The 

Cont r act  was si gned by At t or ney Br own on behal f  of  t he Fi r m.   

The Cont r act  st at ed t he Fi r m agr eed t o r epr esent  t he Tr i be,  and 

not  t he t hen- ser vi ng gover ni ng counci l ,  i t s  member s,  or  any 

par t i cul ar  per sons wi t hi n t he Tr i be.   The Tr i be' s const i t ut i on 

r equi r ed t he Tr i be t o submi t  t he Cont r act  t o t he Bur eau of  

I ndi an Af f ai r s ( " BI A" )  f or  appr oval .   BI A r ef used t o appr ove t he 
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Cont r act ,  r equest i ng i ncl usi on of  speci f i c  l anguage r el at i ng t o 

f ees and cost s t o be bi l l ed by t he Fi r m.   I n Mar ch 1999 t he Fi r m 

pr epar ed and execut ed a r evi sed cont r act  whi ch was pr ovi ded t o 

t he Tr i be.   The Tr i be f i l ed t he r evi sed Cont r act  wi t h BI A i n 

August  1999.   However ,  a new gover ni ng counci l  t ook cont r ol  of  

t he Tr i be' s gover nment ,  and t he Tr i be t hen r equest ed t hat  BI A 

not  appr ove t he r evi sed Cont r act .   The r evi sed Cont r act  was 

never  appr oved by BI A.  

¶7 At  t he t i me t he Fi r m was r et ai ned by t he Tr i be,  t her e 

was cont r over sy wi t hi n t he Tr i be as t o whet her  al l  of  t he 

per sons l i s t ed on t he Tr i be' s  member shi p r ol l s wer e pr oper  

member s of  t he Tr i be.   Ther e al so ensued a ser i es of  di sput es 

about  el ect i on r esul t s.   Ther e was di sagr eement  as t o whet her  

t hen- ser vi ng member s of  t he Tr i be' s gover ni ng counci l  ( " t he 

Chamber l ai n Counci l " )  and t hen- ser vi ng Chi ef  Kevi n Chamber l ai n 

wer e l egi t i mat el y el ect ed r epr esent at i ves of  t he Tr i be.   Bet ween 

1996 and 1999,  t he Tr i be exper i enced a ser i es of  el ect i ons,  

el ect i on pr ot est s,  and subsequent  i nval i dat i on of  el ect i on 

r esul t s by t he Chamber l ai n Counci l . 2  Bet ween November  1997 and 

August  1999,  t he member s of  t he Chamber l ai n Counci l  cont i nued t o 

hol d of f i ce as a " hol dover "  gover nment ,  i nst ead of  t ur ni ng over  

t he r ei ns of  t he Tr i be' s gover nment  t o t he per sons el ect ed i n 

t he i nval i dat ed el ect i ons.  

                                                 
2 One of  t he poi nt s of  cont r over sy wi t hi n t he Tr i be was 

whet her  Phi l i p Pet er s,  Sr . ,  who was el ect ed Chi ef  i n at  l east  
one of  t he i nval i dat ed el ect i ons,  and sever al  ot her  per sons 
el ect ed t o ser ve on t he counci l ,  wer e pr oper  member s of  t he 
Tr i be.  
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¶8 Event ual l y,  sever al  t r i bal  member s f i l ed sui t  i n 

t r i bal  cour t ,  Pet er s,  Dur f ee v.  Chamber l ai n,  et  al . ,  Case No.  

98- CI - 361.   The t r i bal  cour t  hel d t hat  t he Chamber l ai n Counci l  

had t he power  t o voi d t he el ect i on r esul t s,  but  or der ed t he 

Chamber l ai n Counci l  t o devel op a pl an t o al l ow t he Tr i be t o hol d 

a val i d el ect i on.   Fol l owi ng t hi s deci s i on,  t r i bal  member s began 

act i vel y seeki ng i nt er vent i on f r om Kevi n Gover  ( " Gover " ) ,  t hen-

Assi st ant  Secr et ar y of  t he I nt er i or .   Gover  ur ged t he 

Chamber l ai n Counci l  t o hol d el ect i ons f or  a pr oper l y el ect ed 

counci l .   Ul t i mat el y,  t he Chamber l ai n Counci l  f ai l ed t o hol d 

el ect i ons i n t he t i me and manner  r equi r ed by Gover .   Gover  t hen 

di r ect ed hi s subor di nat es t o wi t hdr aw f eder al  r ecogni t i on of  al l  

but  t wo member s of  t he Chamber l ai n Counci l .   Gover  r ecogni zed an 

" I nt er i m Counci l "  whi ch i ncl uded I nt er i m Chi ef  Pet er s and t wo 

per sons who had ser ved as member s of  t he Chamber l ai n Counci l .   

The I nt er i m Counci l  t ook cont r ol  of  t he gover nment  of  t he Tr i be.   

¶9 On August  11,  1999,  I nt er i m Chi ef  Pet er s wr ot e t o 

At t or ney Br own and advi sed t he Fi r m:   

As you no doubt  know,  a new Sagi naw Tr i bal  Counci l  
t ook of f i ce yest er day .  .  .  .  [ Y] ou cur r ent l y do not  
have a val i d cont r act  [ wi t h t he Tr i be] ,  and you do not  
r epr esent  t he Sagi naw Tr i bal  Counci l  or  t he Sagi naw 
Chi ppewa Tr i be.   The Counci l  has vot ed t o r esci nd t he 
f or mer  counci l ' s  appr oval  of  your  cont r act  and i t s 
r equest  f or  Bur eau appr oval .   Ther ef or e,  ef f ect i ve as 
of  t hi s dat e you ar e t o cease al l  wor k f or  t he Sagi naw 
Tr i bal  Counci l  and t he Sagi naw Chi ppewa Tr i be and 
cease hol di ng your sel f  out  as at t or neys f or  ei t her .  

¶10 I n August  1999 t he Fi r m,  on behal f  of  Chamber l ai n and 

f i ve of  t he ot her  deposed Chamber l ai n Counci l  member s,  f i l ed an 
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act i on i n t he Appel l at e Cour t  of  t he Tr i be,  pur suant  t o i t s 

or i gi nal  j ur i sdi ct i on,  t o at t empt  t o bl ock Gover ' s di r ect i ve 

f r om t aki ng ef f ect  and t o r est or e t he deposed Chamber l ai n 

Counci l  member s t o power .   Chamber l ai n,  et  al .  v.  Pet er s,  et  

al . ,  Case No.  99- CI - 771 ( Appel l at e Cour t  of  t he Sagi naw Chi ppewa 

I ndi an Tr i be of  Mi chi gan) .  

¶11 On August  16,  1999,  t he Fi r m f i l ed an act i on i n t he 

Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  

Mi chi gan,  pur por t i ng t o r epr esent  t he Tr i be,  seeki ng a 

decl ar at or y j udgment  and an i nj unct i on pr event i ng Gover ' s 

deci s i on f r om t aki ng ef f ect .   Sagi naw Chi ppewa I ndi an Tr i be of  

Mi chi gan v.  Gover ,  et  al . ,  Case No.  99- CV- 10327 ( E. D.  Mi ch. ) . 3  

¶12 I n Oct ober  and November  1999 t he I nt er i m Counci l  hel d 

" cur at i ve el ect i ons, "  r esul t i ng i n t he I nt er i m Counci l  member s 

bei ng el ect ed i n November  1999 t o r egul ar  t wo- year  t er ms.   

Despi t e sever al  pr ot est s and l egal  chal l enges,  t he I nt er i m 

Counci l  al l owed t he cer t i f i ed el ect i on r esul t s t o st and.   The 

newl y el ect ed counci l  member s ( compr i sed of  t he same member s as 

t he I nt er i m Counci l ,  i ncl udi ng newl y el ect ed Chi ef  Phi l i p 

Pet er s,  Sr . ,  and t wo member s of  t he f or mer  Chamber l ai n Counci l )  

t ook t he oat h of  of f i ce on December  7,  1999 ( " t he Pet er s 

Counci l " ) .   

                                                 
3 The I nt er i m Counci l  di r ect ed t he Tr i be' s gener al  counsel ,  

At t or ney Mi chael  G.  Phel an,  t o i nt er vene i n t he sui t ,  al so i n 
t he name of  t he Tr i be,  i n an ef f or t  t o pr event  an i nj unct i on 
f r om bei ng i ssued.   On August  19,  1999,  t he di st r i ct  cour t  
deni ed t he Tr i be' s r equest  f or  a t empor ar y r est r ai ni ng or der .   
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¶13 On Januar y 5,  2000,  t he Appel l at e Cour t  of  t he Tr i be 

hel d t hat  Gover  had no l egal  aut hor i t y under  t r i bal  or  f eder al  

l aw t o i nt er vene i n t he Tr i be' s di sput e or  t o det er mi ne t he 

Tr i be' s gover nment .   Chamber l ai n,  et  al .  v.  Pet er s,  et  al . ,  27 

I LR 6085.   However ,  t he Appel l at e Cour t  deni ed t he deposed 

Chamber l ai n Counci l  member s any r el i ef  based on t hat  j udgment ,  

i n par t  because of  t he deposed member s'  own i l l egal  act i ons i n 

hol di ng over  beyond t hei r  t er ms and i n par t  because t he Pet er s 

Counci l  member s had been val i dl y  el ect ed i n November  1999,  t ook 

t he oat h of  of f i ce i n December  1999,  and t her eby f or med t he 

l egi t i mat e gover nment  of  t he Tr i be under  t r i bal  l aw.   I d.   

¶14 On Febr uar y 11,  2000,  t he f eder al  di st r i ct  cour t  

di smi ssed t he sui t  pendi ng i n t hat  cour t  (Sagi naw Chi ppewa 

I ndi an Tr i be of  Mi chi gan v.  Gover ,  et  al . ) ,  f i ndi ng t hat  t he 

deci s i on of  Appel l at e Cour t  of  t he Tr i be i n Chamber l ai n,  et  al .  

v.  Pet er s,  et  al .  depr i ved t he di st r i ct  cour t  of  j ur i sdi ct i on.   

¶15 The Fi r m,  pur por t i ng t o act  on behal f  of  t he Tr i be but  

act i ng at  t he di r ect i on of  some of  t he deposed Chamber l ai n 

Counci l  member s,  f i l ed a mot i on aski ng t he di s t r i ct  cour t  t o 

amend t he di smi ssal  or der  t o al l ow t he Fi r m t o f i l e a second 

amended compl ai nt  and br i ef ,  whi ch t he di st r i ct  cour t  al so 

deni ed.   The Fi r m t hen f i l ed wi t h t he Si xt h Ci r cui t  Cour t  of  

Appeal s an appeal  of  t he di st r i ct  cour t ' s  di smi ssal  of  t he 

act i on,  agai n pur por t i ng t o act  on behal f  of  t he Tr i be.   On 

Jul y 6,  2000,  t he appeal  was di smi ssed by st i pul at i on.  

¶16 Thus,  bet ween August  11,  1999,  and December  7,  1999,  

t he Fi r m r epr esent ed t he i nt er est s of  some of  t he deposed 
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Chamber l ai n Counci l  member s i n act i ons cont r ar y  t o t he I nt er i m 

Counci l ' s  gover nance of  t he Tr i be.   Bet ween December  7,  1999,  

and Jul y 6,  2000,  t he Fi r m r epr esent ed t he i nt er est s of  some of  

t he deposed Chamber l ai n Counci l  member s i n act i ons cont r ar y t o 

t he Pet er s Counci l ' s  gover nance of  t he Tr i be.   Ul t i mat el y,  t he 

r ef er ee concl uded t hat :  

[ B] y r epr esent i ng or  causi ng or  al l owi ng her  f i r m t o 
r epr esent  t he i nt er est s of  some of  t he deposed member s 
of  t he Chamber l ai n Counci l  i n Chamber l ai n,  et  al .  v.  
Pet er s,  et  al . ,  Case No.  99- CI - 771 ( Appel l at e Cour t  of  
t he Sagi naw Chi ppewa I ndi an Tr i be of  Mi chi gan) ,  i n 
Sagi naw Chi ppewa I ndi an Tr i be of  Mi chi gan v.  Gover ,  et  
al . ,  Case No.  99- CV- 10327 ( E. D.  Mi ch. ) ,  and i n an 
appeal  f r om t he di smi ssal  t her eof  i n Case No.  00- 1395 
( 6t h Ci r . ) ;  [ and]  by r epr esent i ng or  causi ng or  
al l owi ng her  f i r m t o r epr esent  Gl or i a Ki ng i n her  
ef f or t s t o cause t he Secr et ar y of  t he I nt er i or  t o cal l  
an el ect i on r egar di ng pr oposed amendment s t o t he 
Tr i be' s const i t ut i on,  i ncl udi ng r epr esent i ng Ki ng i n 
Ki ng v.  Nor t on,  et  al . ,  Case No.  00- CV- 10006 ( E. D.  
Mi ch. ) ,  and i n r el at ed advocacy bef or e BI A;  and by 
engagi ng i n t he af or ement i oned cour ses of  conduct  when 
i n each such case t he r epr esent at i on was mat er i al l y 
adver se t o t he i nt er est s of  t he f or mer  c l i ent  ( t he 
Tr i be) ,  when i n each such case t he r epr esent at i on 
i nvol ved t he same or  a subst ant i al l y  r el at ed mat t er  t o 
t he r epr esent at i on of  t he f or mer  c l i ent ,  and when i n 
each such case wr i t t en consent  was not  obt ai ned f r om 
t he f or mer  c l i ent  t o t he r epr esent at i on,  [ At t or ney]  
Br own vi ol at ed f or mer  SCR 20: 1. 9( a) . 4 

                                                 
4 For mer  SCR 20: 1. 9( a)  ( ef f ect i ve t hr ough June 30,  2007)  

pr ovi ded t hat  a l awyer  who has f or mer l y r epr esent ed a c l i ent  i n 
a mat t er  shal l  not  " r epr esent  anot her  per son i n t he same or  
subst ant i al l y  r el at ed mat t er  i n whi ch t hat  per son' s i nt er est s 
ar e mat er i al l y  adver se t o t he i nt er est s of  t he f or mer  c l i ent  
unl ess t he f or mer  c l i ent  consent s i n wr i t i ng af t er  
consul t at i on;  .  .  .  . "  
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Ther e i s no evi dence t hese f act ual  f i ndi ngs ar e c l ear l y 

er r oneous,  and we agr ee wi t h t hi s concl usi on of  l aw.  

¶17 On August  11,  1999,  I nt er i m Chi ef  Pet er s sent  a l et t er  

t o At t or ney Br own st at i ng,  " Pl ease send us an i mmedi at e 

account i ng of  al l  of  t he wor k you have done on behal f  of  t he 

Tr i be and t he Counci l ,  al ong wi t h al l  r el at ed bi l l i ng 

r ecor ds .  .  .  . "   The Fi r m di d not  r espond unt i l  May 11,  2000.   

Mor eover ,  t he May 11 l et t er  di d not  pr ovi de or  i ncl ude an 

account i ng t o t he Tr i be and onl y i ncl uded bi l l i ng st at ement s f or  

one and one- hal f  mont hs.   Chi ef  Pet er s r epl i ed t o t hi s l et t er  on 

Jul y 21,  2000,  st at i ng:   

I  have r ecei ved and r evi ewed your  May 11,  2000 l et t er  
r espondi ng t o my l et t er  of  August  11,  1999 .  .  .  .  
[ Y] our  May 11,  2000,  l et t er  does not  r espond t o my 
r equest  f or  a f ul l  account i ng and a r el ease of  al l  
bi l l i ng mat er i al s.   You pr ovi ded no account i ng and 
pr ovi ded onl y bi l l i ng st at ement s f or  Jul y 1999 and 
August  1- 10,  1999.   I  am,  t her ef or e,  agai n r equest i ng 
t hat  you pr ovi de t he i nf or mat i on and mat er i al s I  
r equest ed l ast  August  i ncl udi ng but  not  l i mi t ed t o t he 
f ol l owi ng:  .  .  .  A f ul l  account i ng of  al l  t r ansact i ons 
i nt o and f r om t he Sagi naw Chi ppewa Tr i be' s Cl i ent  
Tr ust  Account  wi t h your  f i r m;  .  .  .  .   A f ul l  
account i ng of  al l  payment s made t o t he f i r m f r om t he 
$150, 000. 00 pai d t o t he f i r m on or  about  Jul y 28,  2000 
pur por t edl y t o " r epl eni sh"  t he Sagi naw Chi ppewa 
Tr i be' s Cl i ent  Tr ust  Account ;  .  .  .   The pr oduct i on of  
bi l l i ng r ecor ds f or  ser vi ces pur por t edl y r ender ed t o 
t he Sagi naw Chi ppewa Tr i be f r om t he i ncept i on of  your  
r el at i onshi p wi t h t he Tr i be t o t he pr esent .  

¶18 At t or ney Br own r esponded on Jul y 28,  2000,  encl osi ng 

copi es of  t he Fi r m' s st at ement s f or  l egal  ser vi ces t o t he Tr i be 

f r om Mar ch 1998 t hr ough June 1999,  as wel l  as a copy of  t he 

Fi r m' s " act ual  Tr ust  Account  l edger  sheet s, "  and " [ f ] or  pur poses 
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of  c l ar i t y .  .  .  an Excel  Wor ksheet  of  t he l edger  account s. "   

However ,  t her e wer e numer ous account i ng er r or s i n t hi s 

paper wor k.   I n At t or ney Br own' s Jul y 28,  2000,  l et t er  t o Chi ef  

Pet er s,  t he Fi r m mi sr epr esent ed t hat  t he Tr i be owed t he Fi r m an 

addi t i onal  $69, 816. 93.   I n f act ,  t he Fi r m owed moni es t o t he 

Tr i be.   The OLR' s subsequent  i nvest i gat i on det er mi ned t hat  t he 

of f i ce manager ' s  cal cul at i ons of  t he amount s r ecei ved by t he 

Fi r m f r om t he Tr i be,  whi ch wer e al so i ncl uded i n t he Jul y 28,  

2000,  l et t er ,  wer e not  accur at e because At t or ney Br own r ecor ded 

act i v i t y on t he Fi r m' s c l i ent  l edger s and check st ubs 

i naccur at el y and because whoever  pr epar ed t he l et t er  f ai l ed t o 

accur at el y cal cul at e t he t ot al  f unds due.   

¶19 The r ef er ee concl uded,  and we agr ee,  t hat  by f ai l i ng,  

pr i or  t o Jul y 28,  2000,  t o pr ovi de or  t o cause her  f i r m t o 

pr ovi de t he Tr i be wi t h a f ul l  account i ng of  t he advanced f ees 

and cost s del i ver ed t o t he Fi r m by t he Tr i be pr i or  t o August  11,  

1999,  when t he Tr i be had r equest ed a f ul l  account i ng i n August  

1999 and May 2000,  At t or ney Br own vi ol at ed f or mer  SCR 

20: 1. 15( b) . 5 
                                                 

5 SCR 20: 1. 15( b)  ( ef f ect i ve t hr ough June 30,  2004)  pr ovi ded 
as f ol l ows:  

 Upon r ecei v i ng f unds or  ot her  pr oper t y i n whi ch a 
c l i ent  or  t hi r d per son has an i nt er est ,  a l awyer  shal l  
pr ompt l y not i f y t he c l i ent  or  t hi r d per son i n wr i t i ng.   
Except  as st at ed i n t hi s r ul e or  ot her wi se per mi t t ed 
by l aw or  by agr eement  wi t h t he c l i ent ,  a l awyer  shal l   
pr ompt l y del i ver  t o t he c l i ent  or  t hi r d per son any 
f unds or  ot her  pr oper t y t hat  t he c l i ent  or  t hi r d 
per son i s ent i t l ed t o r ecei ve and,  upon r equest  by t he 
c l i ent  or  t hi r d per son,  shal l  r ender  a f ul l  account i ng 
r egar di ng such pr oper t y.  
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¶20 The OLR i nvest i gat i on al so di scl osed t r ust  account  

anomal i es and ot her  pr obl ems wi t h accur at e f i nanci al  di scl osur e,  

as wel l .   On t wo occasi ons i n 1999 At t or ney Br own di sbur sed mor e 

f unds t han t he Fi r m hel d i n t r ust .   When she became awar e of  t he 

negat i ve t r ust  account  bal ance,  she ar r anged t o dr aw on t he 

Fi r m' s l i ne of  cr edi t  t o deposi t  $59, 674. 48 of  Fi r m f unds i n t he 

t r ust  account  on August  2,  1999.   She i naccur at el y 

mi sr epr esent ed t he di sbur sement  of  f unds t o t he Fi r m on cl i ent  

l edger s f or  t he Tr i be as " r epayment s"  of  a l oan or  advance t o 

t he Tr i be f r om t he Fi r m.   She caused t he Fi r m t o commi ngl e 

bet ween $15, 953. 40 and $16, 899. 43 of  Fi r m f unds wi t h c l i ent  

f unds i n t he t r ust  account .   The t r ust  account  r ecor ds and 

At t or ney Br own' s Jul y 28,  1999,  l et t er  show t hat  as of  Jul y 29,  

1999,  At t or ney Br own bel i eved t he Tr i be owed t he Fi r m f ees i n 

excess of  $42, 749. 85 and mi st akenl y bel i eved t he Fi r m had mor e 

t han $42, 749. 85 of  Tr i be f unds i n t he t r ust  account .    

¶21 The r ef er ee concl uded,  and we agr ee,  t hat  by causi ng 

t he Fi r m t o use cl i ent  f unds hel d i n t r ust  t o sat i sf y 

di sbur sement s unr el at ed t o t he c l i ent s '  mat t er s and commi ngl e at  

l east  $15, 953. 40 of  Fi r m f unds i n t he t r ust  account  f or  mor e 

t han t hr ee mont hs,  At t or ney Br own vi ol at ed f or mer  SCR 

20: 1. 15( a) . 6  I n addi t i on,  by causi ng or  par t i c i pat i ng wi t h t he 

                                                 
6 SCR 20: 1. 15( a)  ( ef f ect i ve t hr ough June 30,  2004)  pr ovi ded,  

i n per t i nent  par t :   Saf ekeepi ng pr oper t y.  

 ( a)  A l awyer  shal l  hol d i n t r ust ,  separ at e f r om 
t he l awyer ' s own pr oper t y,  t hat  pr oper t y of  c l i ent s 
and t hi r d per sons t hat  i s i n t he l awyer ' s possessi on 
i n connect i on wi t h a r epr esent at i on or  when act i ng i n 
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Fi r m t o send t r ust  account  l edger s t o t he Tr i be whi ch 

mi sr epr esent ed t he Fi r m had made a l oan t o t he Tr i be and t hat  

sever al  di sbur sement s f r om t he t r ust  account s t o t he Fi r m 

r epr esent ed r epayment s of  t hat  l oan,  when t he Fi r m had not  made 

a l oan t o t he Tr i be,  At t or ney Br own vi ol at ed SCR 20: 8. 4( c) . 7  By 

di sbur si ng or  causi ng t he Fi r m t o di sbur se $109, 325. 03 f r om t he 

Fi r m' s t r ust  account s pr i or  t o pr ovi di ng wr i t t en not i ce of  t he 

i nt ended di sbur sement s t o t he Tr i be,  At t or ney Br own vi ol at ed 

SCR 20: 8. 4( f ) 8 v i a I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Mar i ne, 

82 Wi s.  2d 602,  264 N. W. 2d 285 ( 1978) .   

¶22 The OLR i nvest i gat i on r eveal ed i ssues per t ai ni ng t o 

bi l l i ng and st af f i ng,  as wel l .   I t  i s  undi sput ed t hat  At t or neys 

Br own and La Count e wer e t he sol e par t ner s of  t he Fi r m. 9  I n 

August  1998 pur suant  t o a wr i t t en cont r act ,  t he Fi r m hi r ed 

Ar i zona- based at t or ney Rober t  J.  Lyt t l e ( " Lyt t l e" )  as a 

" cont r act  at t or ney t o assi st  [ t he Fi r m]  i n mat t er s r el at ed t o 

t he Sagi naw Chi ppewa Const i t ut i on Pr oj ect . "   Bi l l i ng r ecor ds and 

                                                                                                                                                             
a f i duci ar y capaci t y.   .  .  .   No f unds bel ongi ng t o 
t he l awyer  or  l aw f i r m,  except  f unds r easonabl y 
suf f i c i ent  t o pay or  avoi d i mposi t i on of  account  
ser vi ce char ges,  may be deposi t ed i n such an account .  

7 SCR 20: 8. 4( c)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  

8 SCR 20: 8. 4( f )  pr ovi des i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " v i ol at e a st at ut e,  supr eme cour t  r ul e,  supr eme cour t  
or der  or  supr eme cour t  deci s i on r egul at i ng t he conduct  of  
l awyer s;  .  .  .  . "  

9 The Fi r m al so empl oyed t hr ee associ at e at t or neys and a 
par t - t i me l aw cl er k.  
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t he Fi r m' s cont r act  wi t h Lyt t l e show t he Fi r m pai d Lyt t l e $90 

per  hour  f or  l egal  ser vi ces he per f or med r el at ed t o t he Tr i be 

and $55 per  hour  f or  hi s r el at ed t r avel  t i me.   The Fi r m bi l l ed 

t he Tr i be $125 per  hour  f or  Lyt t l e' s wor k and t r avel  t i me.   

However ,  t he Fi r m di d not  obt ai n t he Tr i be' s wr i t t en agr eement  

t o t he mar kup or  t he ar r angement  wi t h Lyt t l e.   The Tr i be 

cal cul at ed t hat  dur i ng t he cour se of  t he Fi r m' s  r epr esent at i on 

of  t he Tr i be,  Lyt t l e bi l l ed t he Fi r m a t ot al  of  $106, 040 

( $69, 696 f or  hi s ser vi ces and $36, 344 i n r el at ed t r avel  t i me) .   

The Fi r m bi l l ed t he Tr i be a t ot al  of  $179, 400 f or  t he same wor k 

and ser vi ces.   The addi t i onal  net  t o t he Fi r m f or  Lyt t l e' s wor k 

and t r avel  t i me bet ween appr ox i mat el y August  21,  1998,  and 

August  10,  1999,  was $73, 360.   The di v i s i on of  t he f ees bi l l ed 

t o t he Tr i be f or  Lyt t l e' s wor k and t r avel  t i me was not  di v i ded 

bet ween t he Fi r m and Lyt t l e based on t he pr opor t i on of  wor k 

per f or med by t he Fi r m and Lyt t l e f or  such amount s.   The Fi r m 

char ged a " mar kup"  on t he r at e t he Fi r m woul d pay cont r act  

at t or neys compar ed t o t he r at e at  whi ch t he Fi r m bi l l ed t he 

c l i ent  f or  t he cont r act  at t or ney' s ser vi ces.   The Fi r m gener al l y 

di d not  not i f y t he c l i ent s of  t he di f f er ences i n t he r at es t he 

Fi r m pai d t o t he cont r act  at t or ney ver sus t he r at es bi l l ed t o 

t he c l i ent s f or  t he wor k of  cont r act  at t or neys.   

¶23 Ul t i mat el y,  t he r ef er ee concl uded,  and we agr ee,  t hat  

by causi ng or  al l owi ng t he Fi r m t o char ge t he Tr i be mar kups of  

$35 per  hour  on ser vi ces pr ovi ded and $70 per  hour  on t r avel  

t i me by Lyt t l e,  when such mar kups wer e not  pr opor t i onat e t o t he 

ser vi ces per f or med by Lyt t l e and wher e t he Fi r m f ai l ed t o 
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di scl ose t he compensat i on ar r angement  wi t h Lyt t l e and f ai l ed t o 

obt ai n t he Tr i be' s wr i t t en agr eement  t o t he mar kup or  t he f ee 

ar r angement  wi t h Lyt t l e,  At t or ney Br own vi ol at ed f or mer  

SCR 20: 1. 5( e) . 10   

¶24 I n addi t i on,  At t or ney La Count e' s husband,  Ri char d A.  

Monet t e ( " Monet t e" ) ,  was an at t or ney l i censed t o pr act i ce l aw i n 

Nor t h Dakot a but  not  l i censed t o pr act i ce l aw i n Wi sconsi n.   

Monet t e had an associ at i on wi t h t he Fi r m wher eby he br ought  

c l i ent s t o t he Fi r m and pr ovi ded l egal  and consul t i ng ser vi ces 

t o Fi r m at t or neys and t o Fi r m cl i ent s.   The Fi r m pai d hi m a 

por t i on of  t he f ees char ged by t he Fi r m f or  hi s ser vi ces,  and he 

was pai d a per cent age of  al l  f ees char ged by t he Fi r m f or  

cer t ai n ot her  cases he br ought  t o t he Fi r m.   Monet t e was not ,  

however ,  an empl oyee,  associ at e,  or  par t ner  of  t he Fi r m.   

Nonet hel ess,  Monet t e hel d hi msel f  out  as " of  counsel "  t o t he 

Fi r m on hi s Uni ver si t y of  Wi sconsi n Law School  onl i ne 

                                                 
10 For mer  SCR 20: 1. 5( e)  ( ef f ect i ve t hr ough June 30,  2007)  

pr ovi ded:  

 A di v i s i on of  f ee bet ween l awyer s who ar e not  i n 
t he same f i r m may be made onl y i f :  

 ( 1)  t he di v i s i on i s i n pr opor t i on t o t he ser vi ces 
per f or med by each l awyer  or ,  by wr i t t en agr eement  wi t h 
t he c l i ent ,  each l awyer  assumes j oi nt  r esponsi bi l i t y  
f or  t he r epr esent at i on;  

 ( 2)  t he c l i ent  i s  advi sed of  and does not  obj ect  
t o t he par t i c i pat i on of  al l  t he l awyer s i nvol ved and 
i s i nf or med i f  t he f ee wi l l  i ncr ease as a r esul t  of  
t hei r  i nvol vement ;  and 

 ( 3)  t he t ot al  f ee i s r easonabl e.  
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i nf or mat i on page and was descr i bed as " of  counsel "  i n at  l east  

one br i ef  f i l ed i n t he Tr i be' s l i t i gat i on. 11  The r ef er ee f ound 

t hat  At t or ney Br own t ook no st eps t o c l ear l y and accur at el y 

communi cat e t o c l i ent s,  pr ospect i ve c l i ent s,  cour t s,  and 

agenci es bef or e whi ch Monet t e appear ed on behal f  of  t he Fi r m,  

opposi ng counsel ,  or  t he gener al  publ i c t hat  Monet t e was not  an 

empl oyee,  associ at e,  or  par t ner  of  t he Fi r m.   The r ef er ee 

concl uded,  and we agr ee,  t hat  by al l owi ng At t or ney Ri char d 

Monet t e t o hol d hi msel f  out  as an empl oyee,  associ at e or  par t ner  

of  t he Fi r m,  At t or ney Br own vi ol at ed SCR 20: 7. 5( d) 12 v i a 

SCR 20: 8. 4( a) . 13  

¶25 The OLR ascer t ai ned t hat  t he Tr i be was ent i t l ed t o 

r est i t ut i on i n t he amount  of  $73, 360 and spl i t  t hi s r est i t ut i on 

obl i gat i on bet ween t he Fi r m' s t wo par t ner s. 14  The par t i es t hus 

st i pul at ed t hat  At t or ney Br own owes r est i t ut i on i n t he pr i nci pal  

                                                 
11 For  exampl e,  on Sept ember  3,  1999,  i n t he Sagi naw 

Chi ppewa I ndi an Tr i be of  Mi chi gan v.  Gover ,  et  al . ,  l i t i gat i on 
pendi ng i n f eder al  cour t ,  t he Fi r m f i l ed a Fi r st  Amended 
Compl ai nt  s i gned by Monet t e on behal f  of  t he Fi r m.   Thi s 
pl eadi ng f ai l ed t o i ncl ude any l anguage cl ar i f y i ng Monet t e' s 
r el at i onshi p wi t h t he Fi r m,  t her eby hol di ng hi m out  as an 
empl oyee,  associ at e or  par t ner  of  t he Fi r m.  

12 SCR 20: 7. 5( d)  pr ovi des,  " Lawyer s may st at e or  i mpl y t hat  
t hey pr act i ce i n a par t ner shi p or  ot her  or gani zat i on onl y when 
t hat  i s t he f act . "  

13 SCR 20: 8. 4( a)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " v i ol at e or  at t empt  t o v i ol at e t he Rul es of  
Pr of essi onal  Conduct ,  knowi ngl y assi st  or  i nduce anot her  t o do 
so,  or  do so t hr ough t he act s of  anot her ;  .  .  .  . "  

14 At t or ney La Count e,  i n t he f or m of  a consensual  publ i c  
r epr i mand,  agr eed t o a payment  pl an t o pay $36, 680.  
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amount  of  $36, 680 t o t he Sagi naw Chi ppewa I ndi an Tr i be of  

Mi chi gan.  

¶26 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and 

concl usi ons of  l aw wi t h r espect  t o each al l egat i on of  

mi sconduct .   We agr ee t he appr opr i at e di sci pl i ne t o be i mposed 

agai nst  At t or ney Br own i s a publ i c r epr i mand,  t oget her  wi t h an 

or der  t hat  At t or ney Br own pay r est i t ut i on i n t he pr i nci pal  

amount  of  $36, 680 t o t he Sagi naw Chi ppewa I ndi an Tr i be of  

Mi chi gan and pay t he cost s of  t hi s pr oceedi ng.    

¶27 Wi t h r espect  t o how r est i t ut i on and cost s shoul d be 

pai d,  we ar e gui ded by t he r ef er ee' s i nsi ght f ul  obser vat i ons.   

He not ed,  " I t ' s  c l ear  t hat ,  over  t he cour se of  t he l ast  sever al  

year s,  what  was once a t hr i v i ng and l ucr at i ve l egal  busi ness 

became def unct  t o t he poi nt  wher e t he t wo pr i nci pal s of  [ t he 

Fi r m]  have spl i t ;  .  .  .  . "   The r ef er ee not ed At t or ney La Count e 

obt ai ned a f ul l - t i me j ob wi t h t he Ho- Chunk Nat i on,  l eavi ng 

At t or ney Br own wi t h a busi ness l oan t ot al i ng appr oxi mat el y 

$40, 000.   The r ef er ee accept ed as pr act i cal ,  r easonabl e,  and 

f ai r  At t or ney Br own' s pr oposal  wi t h r espect  t o payment  of  her  

r est i t ut i on obl i gat i on.   We agr ee.   Consi st ent  wi t h t he 

r ef er ee' s r ecommendat i on,  we di r ect  At t or ney Br own t o pay $5, 000 

t owar d r est i t ut i on on Mar ch 4,  2011.   She wi l l  " pay t hat  exact  

amount  on each anni ver sar y [ i . e.  Mar ch 4]  unt i l  2017. "   On 

Mar ch 4,  2018,  At t or ney Br own wi l l  pay t he r emai ni ng $1, 680 pl us 
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hal f  of  t he cost s. 15  On Mar ch 4,  2019,  she wi l l  pay t he 

r emai ni ng hal f  of  t he cost s.    

¶28 I T I S ORDERED t hat  Car ol  J.  Br own i s publ i c l y 

r epr i manded as di sci pl i ne f or  pr of essi onal  mi sconduct .  

¶29 I T I S FURTHER ORDERED t hat  Car ol  J.  Br own pay 

r est i t ut i on t o t he Sagi naw Chi ppewa I ndi an Tr i be of  Mi chi gan i n 

t he t ot al  sum of  $36, 680 on t he payment  schedul e set  f or t h i n 

t he body of  t hi s deci s i on.   I f  t he r est i t ut i on payment s ar e not  

made,  and absent  a showi ng of  her  i nabi l i t y  t o pay,  Car ol  J.  

Br own' s l i cense t o pr act i ce l aw i n Wi sconsi n shal l  be suspended 

unt i l  f ur t her  or der  of  t he cour t .  

¶30 I T I S FURTHER ORDERED t hat  Car ol  J.  Br own pay t o t he 

Of f i ce of  Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng on t he 

payment  schedul e set  f or t h i n t he body of  t hi s  deci s i on.   I f  

cost s ar e not  pai d wi t hi n t he t i me speci f i ed,  and absent  a 

showi ng of  her  i nabi l i t y  t o pay,  Car ol  J.  Br own' s l i cense t o 

pr act i ce l aw i n Wi sconsi n shal l  be suspended unt i l  f ur t her  or der  

of  t he cour t .  

¶31 I T I S FURTHER ORDERED t hat  t he r est i t ut i on i s t o be 

pai d i n f ul l  pr i or  t o payi ng cost s t o t he Of f i ce of  Lawyer  

Regul at i on.  

                                                 
15 The cost s i n t hi s mat t er  ar e $6, 727. 75 as of  Mar ch 31,  

2010.  
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