MONTANA THIRTEENTH JUDICIAL DISTRICT COURT
COUNTY OF YELLOWSTONE

WESTERN NATIVE VOICE, Montana

Native Vote, Assiniboine and Sioux Tribes of )
Fort Peck, Blackfeet Nation, Confederated ) Cause No. DV 20-0377
Salish and Kootenai Tribes, Crow Tribe, Fort )
Belknap Indian Community, ) Hon. Jessica Fehr
)
Plaintiffs, )
Vs. ) COURTS FINDINGS OF FACT,
) CONCLUSIONS OF LAW AND
COREY STAPLETON, in his official ) ORDER
capacity as Montana Secretary of State, TIM )
FOX, in his official capacity as Montana )
Attorney General, JEFF MANGAN, in his )
official capacity as Montana Commissioner )
of Political Practices, )
)
Defendants. )
)
. INTRODUCTION

The Court finds itself in an unprecedented time of divisiveness in all matters — including
questions of equality under the law. The questions presented in this matter are broader than a
simple referendum and perceived insecurity in the voting process in Montana. The questions
presented relate back to the basic, and fundamental rights set forth by those intrepid Montana
pioneers that convened Montana’s Constitutional Convention and arrived at a document that
protects all Montanans — irrespective of race, color or creed. This case and the facts presented at
trial turn a spot light to our fellow citizens that still live below the poverty line with limits to health
care, government services, mail services and election offices — those citizens are the Native
Americans that reside on reservations within Montana’s borders. The questions presented cannot

be viewed through the lens of our own upbringings or own life experiences, but through the lens
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of the cold, hard data that was presented at trial about the clear limitations Native American
communities in Montana face, and how the costs associated with the Ballot Interference and

Protection Act (“BIPA”) are simply to high and to burdensome to remain the law of the State of

Montana.
PROCEDURES AND PRELIMINARY MATTERS

This matter was tried before this Court on September 8, 2020 to September 10, 2020, sitting
without a jury. Plaintiffs Western Native Voice, Montana Native Vote, Assiniboine and Sioux
Tribes of Fort Peck, Blackfeet Nation, Confederated Salish and Kootenai Tribes, Crow Tribe and
Fort Belknap Indian Community appeared and were represented by Natalie Landreth, Jacqueline
De Leon, Samantha Kelty, and Megan Condon of the Native American Rights Fund, Alora
Thomas, Thaab Syed and Theresa Lee of ACLU’s Voting Rights Project, and Alex Rate and Lillian
Alvernaz of the ACLU of Montana. Defendants Corey Stapleton, Tim Fox and Jeff Mangan
appeared and were represented by Aislinn Brown, Hannah Tokerud and Stuart Segrest from the
Montana Attorney General’s office. Numerous exhibits were offered, admitted and referenced in
separate court filings. The issue at trial was whether the Ballot Interference Prevention Act
(“BIPA”) violates Plaintiffs’ constitutional right to vote, right to freedom of speech, right to
freedom of association and right to due process. Having heard the evidence and reviewed the
proposed Findings of Fact and Conclusions of Law of both parties, the Court now makes the
following:

FINDINGS OF FACT

A. Voting in Montana.

1. In-person voting in Montana is logistically challenging due to the state’s large size and

rural nature. Agreed Fact No. 48, 69, 70.



Montana is the fourth-largest state in terms of land size. Agreed Fact No. 48.

As of 2010, Montana is the third-least densely populated state in the nation. Agreed
Fact No. 48.

. Thus, the vast majority of Montana voters who cast a vote utilize the absentee voting
process: in the 2018 general election, of 509,213 votes, 372,400 were absentee votes
(73.13%); in the 2018 primary election, of 282,704 votes, 222,190 were absentee votes
(78.59%); in the 2017 special election, of 383,301 votes, 280,269 were absentee votes
(73.12%). Agreed Fact No. 49.

Montana law allows certain elections to be conducted entirely by mail. Mont. Code
Ann. § 13-19-104(2). For example, municipal-level elections in the state may be
conducted entirely by mail. Agreed Fact No. 50.

Ballots may be dropped off at county election offices during the early voting period.
Agreed Fact No. 51.

. Voters can cast an absentee ballot, by mail or in-person, or vote in-person at their
polling place on Election Day. Mont. Code Ann. §§ 13-13-201, -222; Ex. S001 at 19.
For those electors who choose to vote absentee, a range of return options is available,
including delivery through the mail or another common carrier (e.g., FedEx) or in
person to the county election office or satellite office, any polling location within the
voter’s county of residence, or a designated place of deposit. Mont. Code Ann § 13-13-
201; Ex. S001 at 19; Tr. Trans. 532:7-14 (Sept. 10, 2020).

Montana’s elections overall are very accessible. For example, Montana is among a

minority of states that allow election-day registration, allowing voters to show up,



register, and cast a ballot on Election Day. Mont. Code Ann. § 13-2-304; Ex. S001 at
4,
10. Secretary of State.

a. Defendant Corey Stapleton is the Secretary of State for the State of Montana.
Agreed Fact No. 45.

b. Dana Corson is the Election Director for the Montana Secretary of State. 09/09/20
Trial Tr.! (Corson) at 402:17-402:21.

c. The Secretary of State’s Office sets policy regarding the conduct of elections;
statewide election procedures; and provides technical support to county election
administrators on election day. Scribner Dep. Tr. 173:12-19; 176:4-7; see also
Mont. Code. Ann. §§ 13-1-201-13-1-204.

11. Attorney General.

a. Defendant Tim Fox is the Attorney General for the State of Montana. Agreed Fact
No. 46.

12. Commissioner of Political Practices (COPP).

a. Defendant Jeff Mangan is the Commissioner of Political Practices for the State of
Montana. Mangan Dep Tr. 19:7-8; see also id. at 22:17-21.

b. Katie Beall was the Outreach and Education Coordinator for the Office of Political
Practices until March 2020. Mangan Dep. Tr. 54:14-18; Beall Dep. Tr. 20:3-7.

c. Scott Cook is the Legal Investigator for the Office of Political Practices. Mangan

Dep. Tr. 55:11-12; Cook Dep. Tr. 15:20-16:2.

' All citations in this document are to the daily rough transcript rather than the final transcripts in as the parties were
directed by the Court due to the time sensitive nature of the matters being litigated and upcoming election. 09/10/20
Trial Tr. (Order) at 703:10-17.



13.

Election Administrators.

a. Nichol Scribner is the Election Administrator for Sanders County. Scribner Dep.
Tr. 23:13-18.

b. Rina Moore is the Election Administrator for Cascade County. Moore Dep. Tr.
13:13-18.

c. Dulcie Bear Don’t Walk is the Big Horn County Election Administrator. 09/08/20
Trial Tr. (Bear Don’t Walk) at 167:9-10.

d. Election Administrators establish election procedures for their counties and
administer all aspects of county elections. 09/08/20 Trial Tr. (Bear Don’t Walk) at

167:14-24.

B. Voting on Indian Reservations in Montana.

11.

12,

Montana is home to seven Indian reservations: the Blackfeet Indian Reservation, the
Crow Reservation, the Flathead Reservation, the Fort Belknap Reservation, the Fort
Peck Indian Reservation, the Northern Cheyenne Indian Reservation, and the Rocky
Boy’s Reservation. Agreed Fact No. 16.

Sixteen counties intersect with these reservations: Glacier and Pondera Counties (the
Blackfeet Indian Reservation); Big Horn and Yellowstone Counties (the Crow
Reservation); Lake, Sanders, and Missoula Counties (the Flathead Reservation); Blaine
and Phillips Counties (the Fort Belknap Reservation); Valley, Daniels, Roosevelt, and
Sheridan Counties (the Fort Peck Indian Reservation); Big Horn and Rosebud Counties
(the Northern Cheyenne Indian Reservation); and Hill and Chouteau Counties (the

Rocky Boy’s Reservation). Agreed Fact No. 17.



13. The total on-reservation population of the seven reservations is approximately 70,000.

14.

15.

Agreed Fact No. 18.

These reservations are home to thousands of Montana voters who lack equal access to

the ballot and who experience greater barriers to casting mail ballots (both absentee

and ballots in mail-only election) than do other Montanans. See gernerally Pl. Ex.

23/Stip. Ex. 4; Pl. Ex. 24/Stip. Ex. 6; Pl. Ex. 26/Stip. Ex. 8.

Assiniboine and Sioux Tribes of Fort Peck.

a.

The Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation are a
sovereign, federally recognized tribe with over 13,000 enrolled Tribal members.
Approximately 7,000 of those members live on the Reservation, and over 4,500 are
18 years of age or older. Agreed Fact. No. 21.

The Fort Peck Reservation is home to two separate Indian nations, each composed
of numerous bands, and jointly governed a single Tribal Executive Board. Agreed
Fact No. 22.

The Fort Peck Reservation spans approximately 110 miles from east to west and 40
miles from the Missouri River north towards the Canadian border, covering a little
over 2 million acres. Agreed Fact No. 23.

Some houses on the Fort Peck Reservation do not receive home mail delivery.
Agreed Fact No. 24.

Fort Peck has a transit bus system that does not follow a route—it responds to calls
of individual and takes them to their desired location on the Reservation. Pl. Ex.

114 (Fort Peck Affidavit), q 11.



f.

Organizational Plaintiffs collect ballots on the Fort Peck Reservation. Agreed Fact

No. 25.

16. Blackfeet Nation.

Blackfeet Nation is a federally recognized tribe with 17,251 enrolled members.
Agreed Fact No. 26.

The total population of Native Americans on the Blackfeet reservation is estimated
to be 7,000 across 1.5 million acres (2343.7 square miles) for a population density
of 2.98 Native people per square mile. Pl. Ex. 113 at 8 (table 1)/Stip. Ex. 2.

The Reservation is located in northwestern Montana and covers approximately 1.5
million acres. Agreed Fact No. 27.

Houses on the Blackfeet Reservation do not receive home mail delivery. Agreed
Fact No. 28.

Some Native Americans who are enrolled members of the Blackfeet Nation have
voted in Montana elections through the collection and conveyance of their ballots
to their local election offices by community members and third parties. Agreed
Fact No. 29.

Organizational Plaintiffs collect ballots on the Blackfeet Reservation. Agreed Fact

No. 30.

17. Confederated Salish and Kootenai Tribes.

a.

The Confederated Salish and Kootenai Tribes of the Flathead Reservation
(“CSKT”) is a federally recognized tribe with 8,020 enrolled members with
approximately 5,500 members living on the Flathead Reservation. CSKT members

make up approximately one fifth of the population on the Reservation. There are



also numerous Native Americans that are members of other tribes living on the
Reservation, with 65 different tribes represented within the reservation boundary.
The total Native American population comprises one quarter of the reservation
population. Agreed Fact No. 31.

The Reservation is located in western Montana and spans 1.3 million acres. Agreed
Fact No. 32.

Shelly Fyant is the Chairwoman of the Confederated Salish and Kootenai Tribes.
09/08/20 Trial Tr. (Fyant) at 88:15-17.

Houses on the Flathead Reservation receive home mail delivery. Agreed Fact No.
33.

Some Native Americans who are enrolled members of CSKT have voted in
Montana elections through the collection and conveyance of their ballots to their
local election offices by community members and third parties. Agreed Fact No.
34.

CSKT spends $5,000 per year on GOTV efforts. 09/08/20 Trial Tr. (Fyant) at
99:13-17.

CSKT’s GOTV program mobilized CSKT community members during the 2016
Election, Montana’s 2017 Special Election, and the 2018 Election. CSKT hires one
seasonal, temporary worker to run the program. The program utilizes voter
education and various forms of support. CSKT organizes ballot collection events
where the temporary worker collects ballots and disseminates non-partisan voter
information. CKST’s GOTV program resulted in registration of eligible voters in

Native American communities, an increase of early voting in Montana’s Native



American communities, and an increase of Native American voters on Election
Day. 09/08/20 Trial Tr. (Fyant) at 99:18-101:14; P1. Ex. 104.

CSKT members are more likely to live in the foothills and more rural parts of the
reservation. This makes the travel times to amenities such as the post office more
burdensome for many Natives than for non-Natives that live closer to amenities.
09/08/20 Trial Tr. (Fyant) at 90:15-91:2; 98:4-99:7.

Chairwoman Fyant testified at trial that “racism is alive and well on the Flathead
Reservation.” Given the tensions between members and non-members, many tribal
members do not feel comfortable traveling to majority non-Native areas and do not
feel comfortable going to in-person polling places staffed by non-members.
09/08/20 Trial Tr. (Fyant) at 108:20-111:14.

Organizational Plaintiffs collect ballots on the Flathead Reservation. Agreed Fact

No. 35.

18. Fort Belknap Indian Community.

d.

The Fort Belknap Indian Community is a sovereign, federally recognized tribe with
over 8,400 enrolled Tribal members. Approximately 4,084 of those members live
on the Reservation, and over 2,000 are 18 years of age or older. Agreed Fact No.
39.

The Fort Belknap Reservation is home to the Assiniboine (Nakoda) and Gros
Ventre (Aaniiih) Tribes and is governed by a tribal council. Agreed Fact No. 40.
The Fort Belknap Reservation spans approximately 675,147 acres. Agreed Fact

No. 41.

d. Andy Werk is the Fort Belknap President. Agreed Fact No. 66.



Delina Cuts the Rope is the Fort Belknap Chief Administrative Officer. 09/08/20
Trial Tr. (Cuts the Rope) at 115:22-25.

The vast majority of houses on the Fort Belknap Reservation do not receive home
mail delivery. 09/08/20 Trial Tr. (Cuts the Rope) at 120:13-121:7.

There is only one Post Office on the Fort Belknap reservation, at Hayes. 09/08/20
Trial Tr. (Cuts the Rope) at 122:20-123:1.

. On the Fort Belknap Reservation, “most folks will have others pick up their mail
for them.” 09/08/20 Trial Tr. (Cuts the Rope) at 124:19-22.

Some Native Americans who are enrolled members of the Fort Belknap Tribes have
voted in Montana elections through the collection and conveyance of their ballots
to their local election offices by community members and third parties. Agreed
Fact No. 43.

To encourage Fort Belknap members to vote, Fort Belknap has assisted voters by
assigning and paying staff to take administrative leave so they can drive voters to
the polls on Election Day and allowing government vehicles to be used to transport
voters. This service is free of charge to the voter. Pl. Ex. 115, 12.

Fort Belknap also allows its employees to provide security at “alternative” voting
sites on the reservation and provides the space for these locations. 09/08/20 Trial
Tr. (Cuts the Rope) at 133:16-134:20.

“Alternative” voting sites are those in which the actual county office moves its
equipment and staff onto the reservation for a limited time period before the
election. It is not a true “satellite” office in that it is not in addition to the county

office. 09/09/20 Trial Tr. (Corson) at 452:15-455:12; 456:22-457:1; 457:14-18.
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m. Fort Belknap provides contributions to the Snake Butte Voter Coalition, which is a
separate group not affiliated with the Tribe that hires temporary organizers to
perform ballot collection on the Tribe’s behalf. 09/08/20 Trial Tr. (Cuts the Rope)
at 142:21-143:5; 143:13-145:11.

n. Fort Belknap contributes approximately $3,000 in election years to the Snake Butte
Voter Coalition. 09/08/20 Trial Tr. (Cuts the Rope) at 136:23-137:3; P1. Ex. 97. In
2016, Fort Belknap contributed $1,520 to this Coalition for similar work. Pl. Ex.
98.

o. Fort Belknap provides staffing, building space, wireless internet connectivity, and
security for alternate election cites. 09/08/20 Trial Tr. (Cuts the Rope) at 134:10-
15; 136:7-15.

p. Organizational Plaintiffs collect ballots on the Fort Belknap Reservation. Agreed
Fact No. 44.

19. Voting by Mail in Indian Country.

a. One barrier to voting is the mail system on Indian reservations. Pl. Ex. 23 at 5/Stip.
Ex. 4.

b. Many Native Americans living on rural reservations lack home mail service.
Agreed Fact Nos. 24, 28, 33, 42.

c. There are limited mail routes and drop-off mail locations on rural reservations. Pl.
Ex.’s 114,19 4; 118, 9 4; 09/08/20 Trial Tr. (Bear Don’t Walk) at 169:6-25; see also

09/09/20 Trial Tr. (McCool) at 338:19-339:14.
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. Testimony at trial demonstrated that mail service is non-existent on many parts of
Native American reservations in Montana. 09/09/20 Trial Tr. (McCool) at 338:19-
339:14; Agreed Fact Nos 24, 28, 42.

A significant percentage of Native Americans living on rural reservations have non-
traditional mailing addresses and do not receive mail at home. Pl. Ex. 23 at 6-
7/Stip. Ex. 4; P1. Ex. 24 at 8/Stip. Ex. 6.

Instead, Native Americans often rely upon post office boxes (“P.O. box™) to
conduct affairs. Pl. Ex. 23 at 6-7/Stip. Ex. 4.

On some reservations, residents must drive many miles one-way to get to their local
P.O. Box. Pl Ex. 23 at 6-7/Stip. Ex. 4.

. On average, persons living in communities off reservations have a shorter distance
to travel to the nearest post office. The average one-way distance to a post office
off-reservation is 7.16 miles. The average one-way distance to a post office on-
reservation is 12.25 miles. 09/10/20 Trial Tr. (Weichelt) at 679:17-680:15; PI.
Ex. 27.

The longest distance to a nearest Post Office faced by Native American voters in
Montana is 34 miles one-way, or 68 miles roundtrip, for some members on the Fort
Peck reservation. 09/10/20 Trial Tr. (Weichelt) 681:6-11; Pl. Ex. 27.

On average, off-reservation post offices are open longer on both Monday through
Friday and Saturdays compared to on-reservation post offices. Pl. Ex. 82, 83,
84/Stip. Ex. 31-34.

. P.O. Boxes are often shared by multiple tribal members. 09/08/20 Trial Tr. (Fyant)

at 98:4-12; 09/08/20 Trial Tr. (Cuts the Rope) at 121:18-22; 122:1-2.
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Because of the lack of transportation and remote locations, not many people can
check their mail every day. 09/08/20 Trial Tr. (Cuts the Rope) at 124:19-125:11.

. When mail is collected from a P.O. box, it is commonly pooled among
individuals. 09/08/20 Trial Tr. (Fyant) at 98:4-12, 13-17; 09/08/20 Trial Tr. (Cuts
the Rope) at 121:18-22; 122:1-2.

On Fort Belknap, for example, it is common that people with cars and gas money
collect mail for others and take it to the post office. 09/08/20 Trial Tr. (Cuts the
Rope) at 124:15-125:11; 126:2-127:20.

. Now with reports of postal delays, it is more difficult than in the past to judge when
a ballot must be placed in the P.O. Box so that it is mailed on-time—this is
especially true on Indian reservations. 09/09/20 Trial Tr. (McCool) at 341:24-
342:17; Pl. Ex. 23 at 5-7/Stip. Ex. 4; 09/09/20 Trial Tr. (Street) at 274:23-276:23;
Pl. Ex. 26 at 4-6/Stip. Ex. 8.

. The United States Postal Service is facing problems and delays in mail delivery
nationally. The State may be less able to respond to the expected increase in mail-
in ballots. 09/09/20 Trial Tr. (McCool) at 341:21-342:2; Pl. Ex. 23/Stip. Ex. 4;
09/09/20 Trial Tr. (Street) at 274:23-276:23; P1. Ex. 26 at 4-6/Stip. Ex. 8.

. Absentee ballots are mailed to voters approximately one month before the election.
09/09/20 Trial Tr. (Corson) at 443:12-16; Pl. Ex. 24 at 8/Stip. Ex. 6.

The Secretary of State and counties recommend that voters return their ballots by
mail no later than one week prior to the election. 09/09/20 Trial Tr. (Corson) at
443:17-20; 09/09/20 Trial Tr. (Street) at 274:23-275:6, 276:25-277:23; Pl. Ex. 26

at 9/Stip. Ex. 8.
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S.

If unvoted mail ballots (either absentee ballots or regular ballots for all mail in
elections) are received at a P.O. Box, the person handling the mail of multiple
people as part of a trip to the post office could handle more than six
ballots. 09/08/20 Trial Tr. (Fyant) at 98:18-99:7.

Given the large extended families living closely together on reservations, it is not
uncommon that a person may handle mail, including ballots, for more than six
family members. 09/08/20 Trial Tr. (Fyant) at 92:12-15.

In order to deal with mail delays, Native Americans living on rural reservations
would need to mail in their ballots more than a week before an election. 09/09/20
Trial Tr. (McCool) at 343:16-344:13; 09/09/20 Trial Tr. (Street) at 274:23-276:23;
Pl. Ex. 26 at 4-6/Stip. Ex. 8. But mailing in their ballots that early would have voter
costs of missing the last week of campaigns when important campaign information
is shared and when key get-out-the-vote initiatives are active. 09/09/20 Trial Tr.
(McCool) at 343:16-344:14.

“[B]allot collection is a great way to not have to deal with the problems created by
terrible mail service. So a ballot collector comes to your door, you give them a
ballot, it’s signed and sealed, and they then logically they’d take it to an election
office, but they can’t do that now. But that would be the logical way to get around
all the terrible problems that the postal service is experiencing right now. So there’s
a direct relationship there.” 09/09/20 Trial Tr. (McCool) at 339:17-24.

There are also longer distances to the polls and shorter hours at satellite polling

locations and county seats, resulting in additional voter costs and reliance on ballot
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collectors. 09/09/20 Trial Tr. (McCool) at 325:22-326:21, 332:5-10, 339:17-24;

see also 09/10/20 Trial Tr. (Hood) at 583:4-21.

20. Geographic and socioeconomic barriers.

a.

Voting by mail can increase voter costs for low-income people, people with less
education and voters who live in remote areas with poor mail service — demographic
and geographic attributes that Native American voters residing on rural reservations
reflect at a far higher rate than the general population. Pl. Ex. 23 at 3-7/Stip. Ex. 4;
see also 09/09/20 Trial Tr. (McCool) at 319:15-320:16, 341:24-343:13; 09/08/20
Trial Tr. (Street) at 210:8-212:13.

Testimony at trial established that considerable numbers of Native Americans
living on reservations are unemployed and live below the poverty level. 09/08/20
Trial Tr. (McLean) at 50:14-16; 09/08/20 Trial Tr. (Fyant) at 91:10-12; 91:22-25;
92:8-9; 09/08/20 Trial Tr. (Cuts the Rope) at 123:13-16; 127:21-128:10; 09/09/20
Trial Tr. (McCool) at 351:22-355:12; P1. Ex. 113, 9 65-69/Stip. Ex. 2.

Testimony presented at trial demonstrated that higher poverty levels than the rest
of Montana’s population result in a lack of working vehicles, money for gasoline,
or car insurance, making travel difficult on the reservations. 09/08/20 Trial Tr.
(Perez) at 71:17-73:22; 74:13-18; 09/08/20 Trial Tr. (Cuts the Rope) at 123:13-
124:6; 09/08/20 Trial Tr. (Fyant) at 94:22-95:15 “Sometimes we have to make
choices between buying a tank of gas or, you know, buying food for our family.”;
09/08/20 Trial Tr. (Bear Don’t Walk) at 186:7-12; PL. Ex. 113, 9 13, 23, 37, 65-

69/Stip. Ex. 2.
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Some Native voters do not have licenses to drive off-reservation. 09/08/20 Trial Tr.
(Perez) at 72:7-12.

Voter costs were defined by expert testimony at trial as socioeconomic barriers that
could prevent an individual from casting their ballot.

Poverty is a voter cost resulting in lower turnout by low income individuals.
09/09/20 Trial Tr. (McCool) at 351:10-21; see also 09/08/20 Trial Tr. (Street) at
211:5-212:3.

. Lack of childcare options on reservations is also a voter cost faced by some Native
voters. 09/08/20 Trial Tr. (Perez) at 74:11-23.

. Many Native Americans living on rural reservations without home mail access have
difficulties accessing their P.O. box due to distance, socioeconomic conditions, and
lack of reliable transportation. 09/08/20 Trial Tr. (Cuts the Rope) at 120:15-125:11;
see P1. Ex. 113, 99 13, 37, 65-69/Stip. Ex. 2.

Testimony at trial established that vehicles on reservations in Montana are
sometimes scarce and often shared. A single vehicle is sometimes responsible for
getting everyone in a household to and from work, to all social engagements,
doctor’s office visits, as well as any mail runs or ballot drop offs. 09/08/20 Trial
Tr. (Cuts the Rope) at 123:9-125:11; 126:10-127:20; 09/09/20 Trial Tr. (McCool)
at 332:16-333:14; Pl Ex. 113, § 12/Stip. Ex. 2. Additionally, these vehicles may
not be in good repair or “road legal.” 09/08/20 Trial Tr. (Perez) at 71:17-72:12;

73:14-22.
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J.  Challenging weather can also make travel difficult, particularly in the election
month of November. 09/08/20 Trial Tr. (McLean) at 42:19-43:1; 09/08/20 Trial
Tr. (Perez) at 71:11-73:22.

k. On the Blackfeet Reservation, for example, dependable vehicles that can manage
difficult road conditions are rare, making a working vehicle in the election month
of November especially difficult to come by. Pl. Ex. 118, § 8.

. Tribal members on the Flathead Reservation frequently choose to forego a mail run
to spend funds on food and heating. 09/08/20 Trial Tr. (Fyant) at 95:9-15.

m. The Secretary of State’s Office agrees that Native American voters from rural
reservations in Montana are challenged by remoteness and a lack of electrical
power, cell phone and internet. 09/09/20 Trial Tr. (Corson) at 433:5-12 and 434:6-
25; see also 09/09/20 Trial Tr. (McCool) at 333:20-337:5.

n. There is evidence that Native Americans may be deterred from electoral
participation by discrimination, especially discrimination at border towns.
09/09/20 Trial Tr. (McCool) at 347:15-351:3; 09/08/20 Trial Tr. (Fyant) at 109:1-
111:14.

21. Satellite Voting Locations.

a. The same burdens make it difficult to travel to “satellite” voting locations, which
were first opened on reservations pursuant to a settlement in a federal voting rights
case. Pl.Ex: 77/Stip. Ex. 28.

b. The settlement agreement entered into by parties to Wandering Medicine v.
McCulloch, CV No. 12-135, BLG-DWM (D. Mont.), and Election Directive #01-

2015 require the tribes and county officials to work together to determine the
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location and operation hours of “satellite” offices. 09/09/20 Trial Tr. (Corson) at
414:16-415:5; 455:13-456:2.

Election Directive #01-2015, issued by the Montana Secretary of State, directs each
county with an American Indian reservation that includes voting-eligible residents
to open satellite election offices on those reservations if required to protect the
voting rights of tribal members under the Voting Rights Act (VRA). 09/09/20 Trial
Tr. (Corson) at 455:13-456:2.

. The State does not play a role in these negotiations and was not a party to the
settlement agreement in Wandering Medicine v. McCulloch, CV No. 12-135, BLG-
DWM (D. Mont.), which requires the tribes and counties to work together to create
satellite offices. Ex. S028; Corson Deposition Designation (Corson Dep.) 73:4-7,
77:19-22, 98:22-99:3 (Aug. 21, 2020).

Satellite election offices are provided in addition to the polling places on each
reservation. Polling places are open on election day, and satellite offices are open
on reservations during the early voting period. Tr. Trans. 515:10-516:14 (Sept. 10,
2020); Ex. S031.

Satellite offices provide in-person absentee voting and late registration services
equivalent to the services at the main election office of the county. Agreed Fact 55.
Individual Montana counties are directed to work with Tribal governments to open
and staff satellite offices. For example, counties are supposed to work with and
consult the Tribal government to arrive at a determination and mutual agreement of

the location and days and times of operation for each “satellite” office. 9/8/20 Trial
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Tr. (Cuts the Rope) at 133:18-134:20; 09/09/20 Trial Tr. (Corson) at 414:11-415:5,
456:22-457:1.

However, according to Fort Belknap, they are simply told where the alternate
election office will be and when it will be open, and not given options to change
this. 9/8/20 Trial Tr. (Cuts the Rope) at 133:18-134:20; 09/09/20 Trial Tr. (Corson)
at 414:11-415:5, 456:22-457:1.

Pursuant to Election Directive #01-2015, “satellite” offices must provide in-person
absentee voting and late registration services equivalent to the services at the main
election office of the county. Pl. Ex. 74/Stip. Ex. 26.

During the 2018 general election, there were satellite offices on all seven
reservations in Montana: one on Crow (Big Horn County), two on Northern
Cheyenne (Big Horn and Rosebud counties), three on Fort Belknap (Blaine
County), two on Rocky Boy’s (Hill and Chouteau counties), three on Blackfeet
(Pondera and Glacier counties), one on Flathead (Lake county), and two on Fort
Peck (Roosevelt and Valley counties). 09/09/20 Trial Tr. (Corson) at 415:6-11.
While satellite election offices currently operate on all seven Indian reservations,
generally those locations are open only a few of the days of the early voting period
(and only for limited hours) and do not comply with Directive #01-2015. 09/08/20
Trial Tr. (McLean) at 52:15-21; 09/09/20 Trial Tr. (Corson) at 451:3-457:18; see
also 09/09/20 Trial Tr. (Perez) at 69:14-20; 75:15-76:3; 77:4-8.

Corson, on behalf of the Secretary of State’s Office, testified that the Office has no
affirmative role in the hours that satellite polling places are open, including no

affirmative obligation to assist should a county refuse a tribe’s request for a polling
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location or for specific hours that a polling location is open. 09/09/20 Trial Tr.

(Corson) at 414:11-22; 415:20-22; and 457:19-458:5.

m. Based on the above identified socio-economic and geographic barriers Native

American voters living on rural reservations still have reduced access to early

voting. Stip. Ex. 31-34.

22. Early Voting

a.

C.

While individual Native American voters’ ballots may also be dropped off at county
election offices during the full early voting period, they are located in county seats
off-reservation. 09/08/20 Trial Tr. (Bear Don’t Walk) at 189:24-190:4; P1. Ex. 113,
€22/ Stip. Ex. 2.

Chairwoman Fyant testified that in her experience some CSKT members will not
vote in person because of tensions between non-Native and Native populations co-
existing on the reservation. 09/08/20 Trial Tr. (Fyant) at 108:16-25.

Native Americans living on reservations wanting to avail themselves the full early
voting period, using county election offices, would have to travel further than their
non-Native counterparts who live off-reservation. Pl. Ex. 113 at 9-11/Stip. Ex. 2;
see also 09/10/20 Tr. (McCool) at 325:10-326:16, 330:10-322:10; 09/10/20 Trial
Tr. (Hood) at 583:12-21.

Because of these many barriers, individual Native American voters in rural
reservation communities rely on third parties’ collection and conveyance of their
ballots to cast their votes. Agreed Facts Nos. 25, 30, 35, 44; see also 09/08/20 Trial

Tr. (Perez) at 74:11-75:2.
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