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I. INTRODUCTION

The many relevant facts in this lawsuit create a danger of losing
sight of the forest for the trees. It will put matters into perspective to
point out an overall pattern into which the facts fit. Defendants no doubt
would argue with the plaintiffs' characterization of the broad picture, but the
court will be the judge of whether the following characterization is justified
by a consideration of the individual facts.

Both sides have demonstrated what the claims program was intended to
be: a top priority endeavor to identify, research and resolve all meritorious
claims in consultation with tribes and potential claimants. Resolution according
to the law was to be done in one of two ways —-- through litigation or by legis-
lation.

As the claims program progressed, however, the government was con-
fronted with several troublesome realities. In addition to recurring budget
problems, a majority of claims identified involved some complicity on the part
of the federal government. This created a fox-in-the-hen house situation, with
the federal govermment making decisions on whether cases should be brought
against a third party tortfeasor who, if anything, was less culpable than the
United States. The only totally innocent party was the Indian or tribal
claimant. In addition, the fractionated heirship problem associated with Indian
allotted lands created an administrative problem in distributing damages and in
identifying and giving notice to unknown claimants.

The claims program became less of a priority. Faced with a choice
between suing a comparatively innocent and politically powerful third party or
sacrificing the interests of the Indian or tribal claimant, the defendants chose
the latter.

Congress appreciated that given this situation, a decision not to

litigate certain cases might be reasonable. However, Congress instructed



‘ defendants that cases not considered suitable for litigation should be submitted
for legislative solution. This Congressional mandate is all the more compelling
when the basis for declining to litigate is because of equitable principles
involving a conflict of interest. In such a situation, fundamental fairness
requires liberal and creative use of the legislative approach. And yet, the
only category of claim to be resolved legislatively is the least costly category
of claims —— old age assistance. And half or more of the dollar amocunts of
those claims have been abandoned by the decision not to include claims under
$50.00 in the legislative proposal. No proposal was made to handle small claims
on a cy pres approach where at least Indians in general would benefit from harm
done to individuals among them. The reason given for not proposing legislative
resoljution of other claims was that title was felt to be more important than
damages and that legislation alone would not solve the entire problem (Attach-
ment 1 to Defendants' Brief). No one has suggested there would be anything
wrong with solving part of the problem by legislation and part by litigation.
But just about any excuse is enough for defendants.

Defendants' predecessors felt the need for extensions of the statute
of limitations each time the deadline approached. Defendants, however, have
attempted to avoid such a need by categorically eliminating huge classes of
claims from the Statute of Limitatlions Claim Program.

The government took a calculated risk that litigation would not be
filed against it for breach of trust or that litigation would be unsuccessful if
filed (Dep. Fringer, p. 55). It also protected the interests of the good faith
purchaser who not only would not be subject to a trespass damage claim but who
likely would never be faced with a quiet title action (Dep. Fringer, Ex. 36).
The persons whose interests were not protected by the government's handling of

the claims process were the potential Indian claimants to whom the government
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owed the highest of duties, 'the punctilio of honor" in the handling of the

claims process. Meinhard v. Salmon, 164 N.E. 545, 546 (Ct. App. N.Y. 1928).

Their expectations of having their wrongs remedied have been dashed by a
government which suddenly acts as if the entire statute of limitations program

was a mistake.

IT. STATEMENT OF FACTS

A. Legislative Background.

It is important to note that Congress granted the last four extensions
of the statute of limitations in 28 U.S.C. § 2415 at the request or recommen-
dation of the Department of Interior who represented that extensions were
necessary to complete the claims program in accordance with its trust respon-
sibility to protect Indian lands and resources. Memorandum in Support of
Request for Preliminary Mandatory Injunctive Relief (Plaintiffs' Brief pp. 1ll-
15). Extensions were necessary despite the urgings and admonitions of Depart-
ment officials to the field made in various memoranda and directives before the
statutory deadlines which were described by defendants at pages 6-13 of their
Memorandum of Points and Authorities in Opposition to Plaintiffs' Motion for
Preliminary Injunction and In Support of Defendants' Motion to Dismiss or in the
Alternative for Summary Judgment (Def. Br.).

B. The Claims Program.

1. On paper, defendants themselves describe how the 2415 claims
program was supposed to be operated (pp. 6~15 of Def. Br.). See also paragraphs
15-16, 18, & 34 of the Stipulation of Facts. The process was to be based on an
orderly search of claims, consultation with tribes and their attorneys and other
known affected groups and persons, issuance of contracts to organizations which
might help in the identification of claims and legal analysis of the claims

identified and developed (p. 6 of Def. Br.). Precautions were to be taken to



see that no claims were overlooked (iéx p. 7). Extreme care was to be used in
explaining the type of claims that the statute of limitations applied to (id.

p. 7) and the claims program was to receive top departmental and agency priority
(id. pp. 8-9, 11, 13). "Each and every claim'" was to be analyzed to determine
whether Section 2415 applied and if there was 'any conceivable doubt” as to the
applicability of the limitation, the claim was to be referred toc the Solicitor
of the Department of Interior (ié, p. 8). 1If an area coordinator did not accept
a claim's validity the claim was then subject to review by the Washington
coordinator who would either concur in or reject the decision of the area and
send the claims back for formulation of an action plan (id. p. 10, n.19).

The plan announced by Secretary Forrest Gerard in November, 1977
called for interagency coordination of the processing and filing of claims and a
training program on the identification and development of claims. Individual
plans of action keyed to the circumstances of each area were to be developed
(1@. p. 9). Directive 1 issued pursuant to that plan instructed an exhaustive
search of records for possibly unresolved claims (id. p. 10).

The Priority Directive of October 18, 1979, issued by Solicitor
Krulitz and Assistant Secretary Gerard permitted batching of claims where mul-
tiple claims with parallel facts and identical legal issues could be sued on in
a single action and required the reporting of agencies who failed '"to render the
highest priority" to the claims process (Def. Br. App. 12).

While Departmental instructions called for the forwarding of only
worthwhile claims (id. p. 14), Solicitor Krulitz, in a memorandum of August 17,
1979, to the Associate Solicitor for Indian Affairs and field and regional
solicitors declined to set a minimum damage amount for claims indicating that
the application of an absolute minimum dollar amount in all cases without
consideration of other factors would be inconsistent with "our professional

obligations as trustee' (Appendix A).
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In addition, the Department stressed the importance of formulating
legislative solutions for claims deemed unsuitable for litigation pursuant to
Section 2 of P.L. 96-217 (Pl. Br., pp. 20-21, App. 15-16; Def. Br. App. 13).

Finally, instructions on claims processing called for notice to
claimants of the status of their claims (Plaintiffs’ Br. pp. 16-17 and Memo-
randum of September 22, 1982, from John Fritz, Deputy Assistant Secretary -

Indian Affairs (Operations) to Area Directors (Def. Br. (Appendix 16)); notice
to persons whose claims had been rejected (Jt. Memorandum of Solicitor and
Assistant Secretary - Indian Affairs of October 18, 1979, Def. Br. (Appendix 12));
and notice to affected tribes (Memorandum of March 10, 1982 from John Fritz to
all area directors (Def. Br. (App. 15)).

2. Realities.

Despite the apparent good intentions of Departmental directives and
memoranda, and contrary to the conclusion drawn therefrom in Defendants' brief
(p. 15), defendants did not carry out a systematic and thorough effort to
identify and research potential claims which might have been subject to the
statute of limitations in 28 U.S.C. § 2415,

The paucity of memoranda from the offices of the Solicitor and Assis-
tant Secretary - Indian Affairs directed to the field during the last extension
period, except in the last few months, compared to earlier extensions is reflec-
tive of the low priority placed on the program by the Department and the field.
Guy Fringer, National 2415 Coordinator for the BIA, testified in his deposition
on October 21 and 22, 1982 that the 2415 program has flowed in and out of
Departmental awareness, sharing equally the across-the~board 107 budget cut in
BIA programs in fiscal 1982 undertaken by that agency (Dep. Fringer, pp. 85, 98).

Identification of claims which could have been reasonably found and
researched was not complcted. The Aberdeen Arca 2415 coordinator testified that

agencies under his supervision in one of the largest BIA areas (Dep. Stevens
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.p. 27) had stopped identifying claims in mid-1982 because '"he just didn't push
hard enough" (Dep. Stevens, p. 69). Identification stopped despite a failed
contract for identification and research of claims on one of the largest reserva-
tions in the Area, the Pine Ridge Reservation (Dep. Stevens, pp. 44-46). In
fact, North Dakota agencies given additional monies by the Area Office in fiscal
1982 to hire staff to identify and rescarch claimsg on the Devils Lake and Ft.
Berthold Rescervations where rescarch contracts had been breached, did not hire
the necessary staff nor do they intend to hire that staff before the statute of
limitations runs (Dep. Stevens, pp. 47-48). Utility trespass identification
remains largely undone in the Aberdeen Area (Dep. Stevens, p. 50). No system-—
atic search was made for possible claims arising from nonpayment of Indians and
tribes for railroad easements nor was an investigation made of a possible land
fraud scheme on several reservations as recommended by a claims contractor (Dep.
Stevens, pp. 135, 137-139).

Clark Madison, Rights Protection Specialist for the Billings Area, has
never been designated the 2415 coordinator for that area office and 2415 claims
work has only composed 25% of his duties over the past year in cne of the
largest reservation areas of the country (Dep. Madison, pp. 9-10 and Ex. 38).
Despite the poor quality of claims identification and research done of regular
individual claims as opposed to categories of claims under the previous exten-—

sion and the gaps in certain contract work (Dep. Madison, pp. 44, 48) that area

decided to do no regular claims investigation during the past two years. '"[Mly
primary concern was to clear my desk of the [regular] cases." (Dep. Madison,
pp. 76-78).

The complete lack of interarea and interagency coordination resulted
in incomplete claims identification and research and lack of uniform standards

for claims evaluation.



While Guy Fringer described his job as National Coordinator of the
Statute of Limitations Claim Program as 'basically . . . trying . . . to get all
my horses pulling the cart in the same direction' (Dep. Fringer, p. 6), his
horses have for all practical purposes run amok. While regular reports, for
example, were made by the Billings Area during the past extension period only
two or three were filed in two years by the Aberdeen Area (Dep. Stevens, p. 94).

A painstaking action plan for identification and research of claims
was implemented by the Minneapolis Area Office and was considered a model action
plan by the Department of Interior, Stipulation of Facts, % 32, but was never
implemented by the Aberdeen or Billings Areas (Dep. Stevens, pp. 73, 79-80). 1In
the latter two areas, tract by tract investigation and the search of all allot-
ment folders was considered too time consuming (Dep. Stevens, p. 36; Dep. Madison,
pp. 29-31). For example, Clark Madison testified that his area only looked for
major unapproved road trespasses (Dep. pp. 24, 60). No special training was
provided to Madison, previously a youth work program specialist for the BIA, on
how to conduct a claims program (Dep. Madison, pp. 66, 11). No instructions
were provided to agencies or contractors in the Aberdeen Area on how to identify
and investigate claims (Dep. Stevens, pp. 73, 79, 163). Reservation profiles as
a background for investigation of claims were not done (Dep. Stevens, p. 78;
Dep. Fringer, p. 41). A physical investigation of the majority of claims was
never done (Dep. Stevens, p. 77; Dep. Madison, p. 43). Rough estimates on
damages were computed for all claims by the Aberdeen Area but were computed for
only a few claims in the Billings Area (Dep. Stevens, p. 32; Dep. Madison, pp.
20, 31, 38).

While the Aberdeen Area identified and researched forced fee claims
where land has been sold, mortgaged or lost at a tax sale (Dep. Stevens: Ex.
32), the Billings Area only researched claims where land was sold at a tax sale

(Dep. Madison, pp. 17, 70), thus precluding the development of claims where land
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-was mortgaged or sold to prevent a tax forfeiture. While Aberdeen used the term
"claim" as defined by the Central Office, i.e., damage incident per tract of
land in identifying unapproved road rights of way (Dep. Stevens, p. 52; Dep.
Fringer, pp. 74-75), the Billings Area considered a claim as an entire road so
that damages to individual allotments were never evaluated (Dep. Madison, pp.
29-31). While the Portland and Minneapolis Areas apparently understood the
April 2, 1982 memorandum of the Solicitor to regional and field solicitors (Def.
Br., Appendix 22) to require evaluation by tract, of significant damages for
unapproved rights of way claims, the Billings Area understood the task to be to
determine whether an entire road (including a meandering or diagonal road
through an allotment) was beneficial to the Indian or Indian community (Dep.
Madison, pp. 29-31, 34, 59). No balancing of benefit versus detriment was done.
If it provided some benefit, it was assumed to be beneficial (id.). The Aberdeen
Area conducted no evaluation of its unapproved rights of way claims according to
the April 2, 1982 memo (Dep. Stevens, pp. 53-54).

Although the Portland and Muskogee area offices identified welfare
land sale claims,l/ other areas made no such attempt (Stipulation of Facts, 94 29;
Dep. Stevens, pp. 65-67; Dep. Madison, p. 51). Both areas used somewhat con-
torted arguments to determine that the claims were without merit without review
by the Central Office or the Solicitor's Office (Dep. Stevens, Exs: 15 and 15(a)).

The National Coordinator essentially provided no coordination. While
admitting that one of his duties was policy direction during the last extension
period (Dep. Fringer, p. 14), he issued no directions on identification and
research of claims, no direction or computation of damages or interest, no
direction on implementation of the April 2, 1982 rights of way memorandum, and
no direction on the use of minimum damage cutoffs (Dep. Fringer pp. 15, 44, 53,

66-68).

1/seven-hundred and eighty -three of these claims involving 50,000
plus acres of land were identified in the Muskogee Area (Dep. Stevens: Ex. 15).
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The handling of the memorandum of John Fritz, Deputy Assistant
Secretary - Indian Affairs (Operations) of September 22, 1982, on notification
of potential claimants is a case in point. Although he felt that a national
coordinator could be quite useful in monitoring the progress made by the field
under this memorandum (Dep. Fringer, p. 41), Mr. Fringer's office tock no
initiative to provide guidance to the field on how to accomplish such notice.
Although deciding to furnish model notice packets to area coordinators which had
been developed by the Minneapolis Area for its agencies, as of the date of his
deposition (October 21, 1982) those packets had not been sent to area coordinators
(Dep. Fringer, pp. 41-42, 65). Meanwhile, the Aberdeen Area Office had not
communicated the memorandum or instructions under the memorandum to the field as
of October 19, 1982 (Dep. Stevens, pp. 62-63). The Billings Area Office was
confused by the Fritz memo and after inquires to other 2415 Area Coordinators,
Clark Madison concluded that it required basically nothing more than notification
of claimants who knew about their claims or who had inquired about them as was

/

the previous Bureau policy (Dep. Madison, p. 41).-2 As of the date of the
depositions, tribes in both areas had not been notified of the status of their
claims (Dep. Madison, p. 43). In the Aberdeen Area, tribes had not been notified
because the Area Office had mistakenly assumed that all tribes in that area had
waived their damage claims for unapproved rights of way (Dep. Stevens, pp. 61,

3/

112). It is apparent that a good faith effort to provide the notification

2/ Even where notice was expressly requested of an agency to be made
it was not made. Tor example, while the field solicitor on September 5, 1979,
requested the Aberdeen Area Office to sce that individual sccretarial transfer
claimants were notified of the decision not to litigate their claim (Appendix B),
no such notice was given (Dep. Stevens, p. 57).

3/ That error was pointed out to Mr. Stevens during the course of
the depositions, Dep. Stevens: Ex. 27-28. Mr. Stevens indicated that agencies
in his area represcnted to tribes that road and utility service on their
reservation might be curtailed if they pursued damage claims on unapproved
rights of way over tribal lands (Dep. Stevens, p. 109 and Ex. 26).



.required in the Fritz memo has not been made in two of the largest areas super-
vised by the BIA and it is doubtful that it can be completed by November 1,
1982. Without such notice according to the Fritz memo '[Indians and tribes] may
be barred from filing their own suits by the running of the statute of limitations."

Defendants acknowledge that the potential claimants of a large number
of claims are unknown (Stipulation of Facts, 4 28). However, no attempt has
been made by the BIA during the past extension to identify these claimants,
although the technical capacity for such identifications has existed during this
extension (Dep. Stevens, pp. 64-65; Dep. Fringer, pp. 82-83). ©Now at the
eleventh hour, the Fritz memo acknowledges the importance of notice to potential
claimants but places low priority on notification of these claimants except by
publication.

C. Decisions Not to Litigate or Propose Legislation.

Defendants have stipulated that the majority of claimants were not
consulted before the decisions to neither litigate their claims nor submit
legislative proposals for their resolution were made (Stipulation of Facts, § 28).

The depositions of Guy Fringer and Simon Stevens indicated that addi-
tional catcegorization of claims which precluded their individual evaluation took
place with regard to other than the groups of cases discussed in plaintiffs’
earlier brief at pp. 20-27. 1In contravention of the Krulitz memo discussed at
page 5, supra, absolute minimum damage amounts were set by most areas and were
not necessarily uniform (Dep. Fringer pp. 66-68). TFor example, approximately
200 cases remained at the Aberdeen Area Office as of October 21 which had not
been reported or forwarded to the Associate Solicitor because they did not meet
the $600 damage minimum set by the field solicitor. Because they did not meet
what the Area Office considered to be the "legal minimum", the area coordinator

did not feel pressed to complete his research before the statute of limitations
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. deadline nor will he be able to (Dep. Stevens, pp. 70-71, 54, 145). &/ No

interest had been computed on these claims (Dep. Stevens. p. 160). The National
Coordinator confirmed that he had assured that the field was not pursuing claims
that "weren't worth it" in terms of dollars regardless of other case factors
such as the culpability of particular defendants (Dep. Fringer, pp. 68-69).

0ld Age Assistance Claims

These claims were not litigated because of the fractionated heirship
problem resulting in a "multitude of claims premised on each estate' and because
the states which collected from deceased Indian estates "did only what the
government itself required" (Defendants' Br. pp. 17-18).

The Department of Interior reported to Congress that 1651 OAA claims
had been identified (Plaintiffs Br. Appendix 24). The legislation submitted for
the lameduck session covers only those claims where an individual claimant would
receive at least $50.00 - approximately $1.5 million worth of claims (Defendants
Br. Appendix 1). Many more OAA claims had been identified over the figure given
Congress but the Department reported only those claims which they anticipated
would qualify for remedy under the legislation (Dep. Fringer, pp. 34-35). The
value of these claims is approximately another $1.5 million. Secretarial
Decision Paper - Statute of Limitations Legislation (Dep. Fringer: Ex. 36).
Defendants have no plans to litigate the smaller claims as class actions. Nor
do defendants intend to file protective litigation should Congress not be able
to consider or decide on their eleventh hour QAA proposal before the deadline of
the statute of limitations. Contrast Memorandum of Deputy Solicitor to Steve
Freudenthal, FExecutive Assistant to the Sccrctary, March 19, 1980, discussed in
Plaintiffs' Br., p. 19, Appendix 14.

4/

—' Informal discovery has indicated that the Justice Department has
in the past filed 2415 claims involving sums less than $600.

-11-



Forced Fee Patent Claims

These were cases where the BIA erroneously converted many allotments
from trust to fee status before the expiration of the trust period. Two thousand
such claims had been identified but apparently only 175 covering 20,000 acres
were lost to nonpayment of taxes (Stipulation of TFacts, % 21(b); Secretarial
Decision Paper; Dep. Fringer, Ex: 36). It was considered inequitable to seek
trespass damages from current occupants, the majority of whom were innocent
purchasers and federal officials assumed that the likelihood of recovering
damages was small. Letter of October 21, 1982 from Deputy Assistant Secretary
of Interior Roy H. Sampsel to Honorable Thomas O'Neill, Speaker of the House,
Defendants' Br.: Attachment 1.

In his recent letter to Congress, Roy Sampsel represented that ''the
decision not to seek legislative resolutions to these claims lies primarily in
the fact that the most valuable aspect of these claims is the claim to land
title, not trespass damages' (Defendants' Br.: Attachment 1, supra). This
representation was made despite the fact that current land values were never
compared with trespass damages for these claims (Stipulation of Facts, ¥ 33).
The Aberdeen Area 2415 Coordinator indicated that damages for forced fee claims
identified in his area ranged between $15,000 - $26,000 per allotment (Dep.
Stevens, p. 21).

Furthermore, the Department's representation to Congress that these
title issues would be resolved outside of the Statute of Limitations Program
(Statement of Roy Sampsel before February 17, 1982 Oversight Hearing of the
House and Subcommittee on Administrative Law & Governmental Relations. Defen-
dants Br.: Attachment 2, Statement of Roy Sampsel before April 1, 1982 Oversight
Hearing of the Senate Select Committee on Indian Affairs, Defendants' Br:
Attachment 3), is misleading since the Solicitor's own guidelines on quieting

title to these lands (Defendants' Br.: Attachment 2la) and the Department's own
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* Secretarial Issue Paper on the subject (Dep. Fringer: Ex. 36) indicate that such
actions on behalf of Indians or by Indians without sufficient resources will be
rare.

In his October 21, 1982 letter, Sampsel also indicates that most of
the claimants to claims such as forced fees would be impossible to identify.
This is contrary to the testimony of Guy Fringer, Dep. pp. 83-84, Simon Stevens,
Dep. pp. 64~65, and the affidavit of Tom Wilson, former 2415 Coordinator for the
Inter-Tribal Council of Michigan, Inc. {(Appendix C).

Secretarial Transfers

These cases were not litigated, according to a memorandum of Solicitor
Krulitz of August 20, 1979, on the erroneous assumption that most of the heirs
involved in these claims had received compensation. Plaintiffs' Br. p. 17
(Appendix 11). 1In fact, in two of the largest areas under BIA supervision, no
effort was made to systematically document whether or not heirs who had not
consented to the transfers actually received compensation (Dep. Stevens, pp. 34,
40-41, Dep. Madison, p. 39; see also claims identification form for Secretarial
transfers. Dep. Stevens: x. 21).

The Krulitz memo also pointed out, as does the Sampsel letter to
Congress of October 21, 1982, that these claims, like forced fees, were rejected
for litigation because of the complicity of the federal government in these
claims and the determination that the likelihood of recovery was Small.'é/

Unapproved Rights of Way

It was predictable that considerable confusion would be generated by

the John Fritz memo of March 10, 1982, advising that "beneficial unapproved

5/

=" The idea that the Solicitor's Office or the Justice Department
would seriously use the decision in Sampson v. Andrus, 483 F. Supp. 240 (D.S.D.
1980) to now justify their prior decision not to litigate this category of
claims is patently aburd. Defendants' Br. pp. 22-23. That case did not
involve a secretarial transfer but the request of one of two quarreling heirs
for the Secretary to partition, rather than to sell, their interests in an
allotment. The court made a common sense decision in light of the very pur-
pose of partition provided for by federal law and regulation.
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- rights of way will be validated administratively'" (emphasis added) (Defendants'’
Bf: Attachment 15) and the April 2, 1982 memorandum of the Solicitor to field
and regional solicitors advising that "litigation to recover pre-1966 damages
for unapproved rights of way should not be requested if there is no evidence of

significant damages (emphasis added)." Defendants' Br: Attachment 22. The

April 2, 1982 memorandum presented four alternative methods for determining if
there was evidence of significant damages in such cases, including one alternative
that would preclude litigation no matter what damage was done to the land if
there was no evidence that a trespass was accomplished over the objections of
the Indian landowners or the United States (Plaintiffs' Br. pp. 25-26 and 53~
60). No such guideline had been used by the field prior to the April 2, 1982
memorandum. See, for example, the January 2, 1982 memorandum of the Regional
Solicitor of the Pacific Northwest Region to the Portland Area Office (Defen-
dants' Br. Ex. to Appendix 36). ©No additional guidelines were issued by the
Solicitor on how to compute, for example, benefits vs. damages under alternative
#1 of the April 2, 1982 memorandum and the National 2415 Coordinator issued no
such guidelines (Dep. Fringer, p. 53).

Area offices were essentially left to their own devices. While the
Portland and Minneapolis Areas may have evaluated rights of way damages on an
allotment by allotment basis, instructions from the Regional Solicitor of the
Pacific Northwest Region still parrotted the alternative test of the April 2,
1982 memorandum (Exhibit A of Affidavit of Ron Applebaum, 2415 Coordinator,
Portland Area Office. Defendants Br. - Attachment 22(b)). Meanwhile, the
Aberdeen Area Office did not reevaluate its rights of way according to the April
2, 1982 memorandum, nor did it bother to identify or research additional unapproved

rights of way (Dep. Stevens, pp. 53-54). 6/ As previously pointed out, that

6/ On October 22, Guy Fringer indicated that Mr. Stevens would be
instructed to carry out such an evaluation. Dep. Fringer, p. 93. However,
he did not indicate when such an instruction would be given to Mr. Stevens
and when such an evaluation would be completed.
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carea's utility rights of way for the most part have not yet been identified

(Dep. Stevens, p. 50). The Billings Area on the other hand, despite sponsoring
a training workshop put on by the Portland Area Coordinater on how to approach
the April 2, 1982 memorandum, understood his Arca's task as follows: 'Your
words 'significant damage'' bother me. It was more beneficial/nonbeneficial as
the way I understood it. Was this benefiting the Indian or the Indian community.
If it was, then we wouldn't prosecute that third party that had built it without
la] right of way" (Dep. Madison, p. 34). See also Dep. Madison, p. BO.Z/
This beneficial/nonbeneficial test was applied in the Billings Area not to each
allotment touched by an unapproved road, but to each road in its entirety,
regardless of whether it was a section line or meandering or diagonal trespass
(Dep. Madison, pp. 29-30, 59). The National Coordinator was aware of the
Billings Area's approach to evaluating its unapproved rights of way (Dep.
Madison, p. 66).

The end product of this so-called reevaluation of unapproved rights of
way according to defendants' affidavits is one unapproved right of way referral
from the Minnecapolis Area to the Associate Solicitor (Affidavit of Perry Baker,
Defendants' Br.: Attachment 26) and according to informal discovery, another
unapproved right of way referral involving a utility trespass from the Albuquerque
Area. According to Guy Fringer, he knew of no new unapproved section line or
utility rights of way identified since the Fritz memo of March 10, 1982 (Dep.
Fringer, p. 38), and he doubted seriously if there would be any referrals from

arca offices of such claims to the Associate Solicitor as a result of Carol

7/ Note that this area, without considerable work, was not even pre-
pared for an evaluation of damages vs. benefits since neither damages nor
benefits had been computed on its rights of way (Dep. Madison, pp. 31, 38).
Also note that except perhaps for the Portland and Minneapolis Areas who may
have been alerted to various methods for computing damages for rights of way
(Jan. 2, 1982 Memorandum of Regional Solicitor of Pacific Northwest, supra),
other areas like the Aberdeen Area computed rights of way damages on rough
estimates of fair annual rental value as opposed to rental value based on
lost economic benefits or mesne profits (Dep. Stevens, p. 149).
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. Dinkins' memorandum of June 5, 1981, rejecting these claims for litigation
(Defendants' Br: Attachment 15) and the April 2, 1982 memorandum of the Soli-
citor. The 14 right of way damage actions filed by the Department of Justice
(Defendants Br. p. 25) were filed before the April 2, 1982 Solicitor's memo-
randum was issued.

Covelo Rights of Way Claims

Plaintiffs vchemently dispute the defendants' characterization of
their handling of the Covelo claims, specifically:

1. The federal participation in land settlement negotiations to
resolve airport trespasses consisted chiefly of dragging on negotiation for nine
years without reaching an agreement. California Indian Legal Services (CILS)
became involved in July, 1981 and negotiated a new agreement. The United States
did not participate in the negotiations.

2. The BIA, after determining in August, 1973, that Highway 162 had
no valid right of way sat on the case for six years until CILS requested files
in 1979. Disputes developed between CILS and BIA on access to files, obtaining
and paying for an appraisal (which dispute still exists), and whether a request
for govermmental assistance was still pending (the Tribe's position being that
it still was).

Given the long-standing BIA knowledge about the existence of the
trespass, the absolute failure to take any action to resolve the problem prior
to CILS intervention, and the initial lack of cooperation in providing CILS with
information needed to establish the existence of the trespass or trespass
damages, it is not believable that the defendants failed to respond because they
believed that the request had been withdrawn. Given the apparent contradiction
between the June 2 request for Justice Department representation and the
July 23, 1980 letter, why didn't the defendants request a clarification? In
fact, the defendants knew that the tribe wanted assistance, but in furtherance

of their general practice not to take action to resolve the trespasses, they
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simply chose to ignore the request until plaintiffs filed this actionm.
See Declaration of Les Marston, Plaintiffs' Br.: Appendix 40.

Saginaw Chippewa Dual Allotment Claims

For reasons similar to the categories of forced fees and secretarial
transfers, the Saginaw Chippewa Dual Allotment Claims were rejected by the
Department of Justice for litigation and the Department of Interior for legis-
lation (October 21, 1982 Letter of Roy Sampsel, supra, Defendants' Br.:
Attachment 1). §/ In addition, the Department of Interior has justified its
decision not to litigate this category in particular, because of the virtual
impossibility of identifying the heirs of the original allottee who were

wronged (id.). But see Affidavit of Tom Wilson, supra (Appendix () and deposition

of Guy Fringer, pp. 83-84.

Shoalwater Bay Tribal Claim

In December, 1979, this claim had in fact been recommended for liti-
gation by the Solicitor of the Department of Interior (Affidavit of Sasha
Harmon, Plaintiffs' Br. Appendix 29). The crowded conglomeration of ticky-tacky
beach cottages alongside the virgin beach that borders the Shoalwater Reservation
could hardly be considered an enhancement of the tribe's property and certainly
would not have been put to such use by the tribe. After sitting on this claim
for over three years the Department has yet to make a decision on whether it
will present legislation to a lameduck session of Congress, Defendants' Br. pp.
27-29, and has yet to consult with the tribe on what kind of proposal will be
made (Affidavit of Alexandra Harmon, supra).

The Legislative Approach

In introducing the bill to once again extend the statute of limita-

tions in 28 U.S.C. § 2415, Senator William Cohen stated:

§~/Note that an August 6, 1981 Statute of Limitations Legislative
Recommendation by the Assistant Secretary - Indian Affairs had recommended
legislative resolution of these claims (Dep. Stevens, Ex. 2).
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I do not agree with the conclusion of the Department
of the Interior in its communication to this committee
on June 25, that legislation to address the old-age
assistance category of claims will bring the Govern-
ment into substantial compliance with the requirements
of Public Law 96-217 that the Department of the
Interior in consultation with the Department of Justice
submit to the Congress legislative proposals to resolve
these outstanding Indian claims.

A decision to waive a claim for damages on the
grounds that the claim for title to land is not barred
does not do justice to either the Indian claimant or

the non-Indian who is occupying the land in good faith
and under color of title.

Cong. Rec. 512669, September 29, 1982 (Appendix D).

Essentially, the legislative approach of the defendants has not been
an approach of trust advocates but a self-centered approach based on cost
effectiveness (Defendants' Br. p. 29), taken after the government had assured
itself that its own flanks were covered.

In each of the cases being considered for legislation,

Federal officials appeared to have made an error or

taken an action that was later deemed inappropriate.

The Department is probably not liable in any of

these cases. Individuals are prevented from suing

the Department for redress either because the

statute of limitations has run against the action

(i.e., the injury took place more than six years

ago) or because the U.S. government is proteced from

suit by sovereign immunity. These cases have been

deemed inappropriate for litigation because potential

defendants are innocent third parties.

Secretarial Issue Paper, supra, Dep. Fringer, Ex. 36. In his testimony at his
deposition, Guy Fringer testified that as a member of a secretarial task force
on resolution of 2415 claims he had evaluated claims in the category of Secre-
tarial transfers.

Defendants with the stroke of a pen reduced their active claims from
17,000 to 1,200, Dep. Fringer: Ex. 34. Small and large damage claims were
lumped together in categories and effectively withdrawn from the Claims
Program. Legislative approaches which might have recognized significant claims

and at the very least, allowed as to small claims a type of fluid recovery
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- for the benefit of certain families or reservations in the form, for example,
education or revolving loan funds, were not seriously considered. 'The problem
there was that the equities didn't merit such a proposal. How can you ask the
United States government . . . to take $25 from 12 heirs and give it to a tribe
without the consent of the heirs." Dep. Fringer, pp. 71-72. Defendants have no
apparent problem with the equities of allowing unconsented trespasses which have
occurred for years on Indian lands to go unremedied. The equities were for

Congress to decide.
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III.

PLAINTIFFS HAVE STANDING

Defendants argue that what plaintiffs ultimately seek is
money - either in the form of damages awarded by a court, or in the form
of payment by Congress. Since no order by this court can ensure that
money will be awarded by either a court or Congress, defendants argue
that plaintiffs have no standing. Defendants' argument is based both on
a misapprehension of the nature of this case and a misreading of the
law. TFurthermore, defendants' argument is limited to those plaintiffs
alleged to have small interests or whose claims are under consideration.
It has no relevance to the majority of the plaintiffs.

A. Nature of the Case.

This case is not an action for money damages. It is one for
review of agency action and inaction under the APA. What plaintiffs
seek in this case is adherence to proper procedure in the administration
of the claims process under P.L. 96-217. This court has the power to
provide full relief in this regard. Whether, ultimately, plaintiffs
will realize any money is not the issue. Clearly, if defendants do not
follow proper procedure, many plaintiffs will lose whatever chance for
money they have. The plaintiffs have money claims. This cannot be
denied. This gives them the right to see that proper procedures are
followed in processing these claims. The fact that one or two of the
plaintiffs have relatively small claims (under defendants' restrictive
theories of damage) is not relevant.

The Supreme Court has made clear that the monetary size of an

interest is not important. In United States v. SCRAP, 412 U.S. 669, 689

(1973) at fn. 14 the Court stated:
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The Government urges us to limit standing to those who
have been "significantly" affected by agency action.
But, even if we could begin to define what such a
test would mean, we think it fundamentally misconceived.
"Injury in fact'" reflects the statutory requirement
that a person be "adversely affected" or "aggrieved,"
and it serves to distinguish a person with a direct
stake in the outcome of a litigation--even though
small-—-from a person with a mere interest in the
problem. We have allowed important interests to be
vindicated by plaintiffs with no more at stake in the
outcome of an action than a fraction of a vote, see
Baker v. Carr, 369 U.S. 186, 7 L.Ed.2d 633, 82 S.Ct.
691; a five-dollar fine and costs, see McGowan v.
Maryland, 366 U.S. 420, 6 L.Ed.2d. 393, 81 S.Ct.

1101; and a $1.50 poll tax, lMarper v. Virginia Bd. of
Elections, 383 U.S. 663, 16 L.Ed.2d 169, 87 S.Ct.
1079. While these cases were not dealing specifi-
cally with § 702 of the APA, we see no reason to
adopt a more restrictive interpretation of "adversely
affected" or "aggrieved." As Professor Davis has

put it: "The basic idea that comes out in numerous
cases is that an identifiable trifle is enough for
standing to fight out a question of principle; the
trifle is the basis for standing and the principle
supplies the motivation." Davis, Standing: Tax-
payers and Others, 35 U. Chi. L.Rev. 601, 613. See
also K. Davis, Administrative Law Treatise §§ 22.09-5,
22.09-6 (Supp. 1970).

Furthermore, monetary value of the claims of the class represented may
be enormous nationwide.

Throughout their discussion of the standing issue, defendants
speak about either litigation of claims or legislation to resolve
claims, but never about both at the same time. Thus, they argue that
"The named individual and tribal plaintiffs admit they have no standing
to question the non-prosecution of those claims not suitable for litigation."
(Def. Br. p. 30.) This statement is meaningless, because if certain
claims are not suitable for litigation they then become proper for
legislative resolution, and plaintiffs therefore have standing to challenge
the defendants' failure to propose legislation. Furthermore, one of the
key issues in this suit is whether defendants made adequate attempts to

determine which claims are suitable for litigation.
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Defendants also argue that since decisions of federal officials
not to file certain lawsuits have been based on a likelihood of failure
in obtaining court awarded damages, plaintiffs cannot show the concrete
injury in fact necessary to assert standing which they have suffered
through non-prosecution of these claims (Def. Br. p. 31). This argument
has the same two problems as their previous argument: (1) It assumes
one of the very points in issue, i.e., whether defendants have properly
identified those claims not suitable for litigation, and (2) it ignores
standing to obtain review of defendants' failure to seck legislative
proposals.

B. Misreading of the Law.

Defendants rely on the principle in Simon v. Eastern Kentucky

Welfare Rights Organization, 426 U.S. 26, 38 (1976) that the inquiry

about standing '"is whether ... the plaintiff has shown an injury to
himself that is likely to be redressed by a favorable decision.' Since
this Court can ensure no monetary award in court or Congress, the argument
goes, there is no standing. As has been pointed out, the defendants in

so phrasing the issue have misapprehended the nature of the lawsuit.
However, even if damages were the issue, defendants have misconstrued

the test. The Supreme Court has not required that the relief available

provide the ultimate benefit to a given plaintiff. Thus, in Bryant v. Yellen,

447 U.S. 352 (1980) the Court upheld the standing of residents of Imperial
Valley, California, to intervene in litigation about the applicability

of a limitation to irrigation water deliveries to 160 acres under single
ownership. The Court held that the residents' hope to buy land below
market value was enoughh to support the residents' standing. The residents
did not allege financial capacity to buy the land and no facts were

developed as to the probability that any resident who had the financial
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‘capacity, would have the opportunity, among potential buyers who might
number in the thousands or hundreds of thousands, to purchase any particular

piece of property below market value. And in Regents of University of

California v. Bakke, 438 U.S. 265, 280-81 (1978), Justice Powell, in

announcing the judgment of the Court, said that "even if Bakke had been
unable to prove that he would have been admitted [to medical school] in
the absence of the special program, it would not follow that he lacked
standing. The constitutional element of standing is plaintiffs' demon-
stration of any injury to himself that is likely to be redressed by

favorable decision of his claims."

Here, one injury suffered by plain-
tiffs that can be redressed is the failure to have their claims decided
according to proper procedure.

A failure to follow proper procedures reduced the chances of
plaintiffs ultimately receiving compensation as well. This is a distinct
injury and of itself provides standing. Footnote 14 of the Bakke opinion
states: "The trial court found such an injury, apart from failure to be
admitted, in the University's decision not to permit Bakke to compete
for all 100 places in the class, simply because of his race .... Hence,

the constitutional requirements of Art. IIL were met.'" See also,

Ludlow Corp. v. SEC, 604 F.2d 704 (D.C. Cir. 1979) (issuer of stock has

standing to seek review of an SEC order granting an application of the
Boston Stock Exchange for unlisted trading privileges in the stock,
because the unlisted trading 'might destabilize' trading in the stock,
"leading to the impairment of [the issuer's] ability to raise capital.').
Thus, even a rise in probabilities that one may attain one's
ultimate goal is sufficient for standing. Here, the probabilities are
increased that following proper procedures will increase the chance for

recovery. Furthermore, it cannot be assumed that as to claims not
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‘suitable for litigation that Congress will not be willing to pass a
legislative remedy even for small claims, since Congress itself has
requested the proposals.

C. Specific Plaintiffs.

1. Individuals.

Defendants attack some plaintiffs' right to standing on the
grounds their monetary claims are small. See, e.g., Dennis Allen,

Bertha Visser, Emma Little Chief Randall and Lillian Prue. As has been
pointed out, the amount of the claims is not relevant.

Furthermore, as to Emma Little Chief Randall and Lillian Prue,
after arguing that a reevaluation of its litigation program would not
likely result in lawsuits to recover the plaintiffs' $918 and $1l4
dollar claims, the defendants point out that their claims will be resolved
by proposed legislation. That is precisely the point made by plaintiffs -
legislation is a viable means of resolution even where litigation may
not be. Had defendants submitted this legislation in June of 1981 as
required by P.L. 96-217, the claims of plaintiffs would have been moot
since Congress would have had ample time to consider the proposal.
However, defendants' professional responsibility as trustee to protect
the interests of these plaintiffs given the eleventh hour submission of
the OAA legislation to Congress, requires that protective legislation be
filed should a decision on this proposal not be made before Congress
adjourns.

Sampson Brings Them has an interest in a secretarial transfer
made pursuant to Section 1 of the Act of June 25, 1910 (25 U.S.C. § 372).
First, the legislative history of the law is at best inconclusive as to
whether a consent of all the owners is required under tﬂe Act (App. F, hereto).

Sampson Brings Them, according to Attachment 28 of Defendants' Brief, was
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xincompetent when he consented to the transfer and consents were not
received from all of the other 5 heirs to the Benedict Brings Them
allotment. Furthermore, defendants do not refute that Sampson was
apparently not compensated for his interests as required by the Act.

There is one new plaintiff with a forced fee claim: Henry
Rivers, a member of the Cheyenne River Sioux Tribe. (§gg_second amended
complaint). This plaintiff clearly has standing.

2. Tribal Plaintiffs.

a) Covelo's claim is under consideration only because this
lawsuit was brought. There is no guarantee that if relief is not granted
herein that defendants will continue to pursue the claim. As stated in

United States v. Oregon State Medical Society, 343 U.S. 326, 333 (1952):

when defendants are shown to have settled into a contin-
uing practice ... courts will not assume that it has been
abandoned without clear proof. It is the duty of the
courts to beware of efforts to defeat injunctive relief
by protestations of repentance and reform, especially
when abandonment seems timed to anticipate suit, and
there is probability of resumption.

b) Shoalwater Bay Tribe. The same points made as to Covelo

are relevant here. Defendants have not decided yet whether to propose
legislation and will not decide until after the hearing on this case.
0f course, since they have decided not to litigate, Section 2 of P.L.
96-217 requires a legislative proposal. Defendants' hesitation over
their duty calls for this Court's intervention.

c) Saginaw Chippewa Tribe. The affidavit of Thomas Wilson

(Appendix C, hereto), identifies members of the Tribe, so even if specific
identification were an issue, it is solved.

d) Coeur d'Alene Tribe and Grand Traverse Band of Ottawa-Chippewa

Indians. Defendants argue no specific members have been identified.

Sierra Club v. Morton, 405 U.S. 727 (1972), does not require identification
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“of specific members for standing. The Club was dismissed in that case
since it had not alleged that any members were among those specifically
harmed. This requirement is met here. Pursuant to stipulation, the
defendants admit that some members of these tribes do have claims
(Stipulation of Facts, 19).

e) Blackfeet Tribe. Both the Tribe and its members have claims.

This has been stipulated by the parties. Therefore, there is no problem
with standing (Stipulation of Facts, Y 8). The defendants have stipulated
both that members of the Tribe and the Tribe itself have interests in a
number of claims (Stipulation of Facts, Y 8). The Tribe has clearly
alleged legal injury and a right to damages. See § 24 of First Amended
Complaint.

D. Parens Patriae

The tribes clearly have a quasi-sovereign interest in ensuring
that the trust obligation of the federal government is carried out. See
pp. 9-10 of Plaintiffs' Initial Brief. Defendants' argument that no one

can sue in parens capacity, an agent of the federal government, is effec-

tively answered by Com. of Pa. By Shapp v. Kleppe, 533 F.2d 668 (D.C. Cir.

1976), cert. den., 429 U.S. 977. See especially footnote 55. The doctrine

is particularly appropriate where, as here, the executive branch has
abandoned any parens role it has and has failed to present legislative
proposals to Congress.

Defendants insinuation that since the Blackfeet Tribe now rumns
part of the land which was the subjectof secretarial transfers somehow
disqualifies the Tribe from acting as parens is not persuasive. Defend-
ants consistently overlook the lepisliative remedy.  Sceretarial transfers
may be an appropriate category for legislation and the Blackfeet Tribe

has standing to seek to compel submission of legislation. Furthermore,
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‘there is no impediment to the Tribe acting in a parens capacity as to
other claims.
Iv.

LACHES DOES NOT BAR THIS ACTION

Defendants argue that plaintiffs' action is barred by the
doctrine of laches. Such defenses are unavailing against sovereigns,

see Board of County Comm'rs of the County of Jackson v. United States,

308 U.S. 343, 351 (1939); United States v. Minnesota, 270 U.S. 181, 196

(1926), and restricted Indians, Ewert v. Bluejacket, 259 U.S. 129, 137

(1922). See also, Narragansett Tribe, Etc. v. So. R. T, Land Level, 418

F. Supp. 798, 805 (D. R.I. 1976); Schaghticoke Tribe of Indians v.

Kent School Corp., 423 F. Supp. 780, 785 (D. Conn. 1976); Moe v. Con-

federated Salish and Kootenai Tribes, 425 U.S. 463 (1976) (bar against

injunction of state taxation not applicable to Indian suit since bar
would not be applicable to the United States if it had brought suit).
Even if we assume arguendo that the doctrine of laches would
be available in principle, nevertheless, the facts in the present case
indicate it is not appropriate here under the standards established in

Independent Bankers Assn. of America v. Heimann, 627 F.2d 486, 488 (D.C.

Cir. 1980), which was cited by defendants (Defendants' Brief, p. 42).

First, for laches to be applicable, the plaintiffs must have
unreasonably delayed the bringing of the lawsuit. Contrary to defendants’
representations, the decisions that the Interior and Justice Departments
have made about the handling of the majority of claims have not been
opern or undertaken in consultation with tribes and their members (Stipulation
of Facts, ¥ 28). Most of the decisions about litigation and legislation were
made only recently, for example, the March 10, 1982 announcement of John

Fritz, Deputy Assistant Secretary - Indian Affairs (Operations) indicating
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“ that beneficial unapproved rights of way would be administratively
validated, the guidelines on evaluating damages for unapproved rights of
way issued by the Solicitor on April 2, 1982 (Plaintiffs' Brief, Appendix
27), and the September 30, 1982 decision of the Solicitor not to litigate
forced fee claims. (See August 3, 1982 letter of Associate Solicitor
Jensen to Steven Moore, Plaintiffs' Brief, Appendix 22). Defendants
justify their tardy notice undertaking of September 22, 1982 on their
late decisions on what constituted a 2415 claim. (Deposition of Fringer,
p. 84.) A national contingent of attorneys was told only on June 16,
1982, that Secretarial Issue Documents were still being prepared on 10
types of possible pre-1966 damage claims and that the Department of
Interior was still awaiting a decision on OAA claims from OMB. (Affidavit
of Alexandra Harmon, Plaintiffs' Brief, Appendix 26.) Defendants have
yet to make decisions on the Shoalwater Bay and Covelo claims. If the
bringing of this suit seems late in the game to defendants, they can
trace the timing directly to their ninth inning decisions on how to
handle 2415 claims~-decisions which largely reversed prior policy. It

is not the plaintiffs' fault that defendants' actions have put everyone
in the present situation.

Furthermore, as late as September 16, Senator William Cohen
invited a proposal for an extension of 28 U.S.C. 2415 to be drafted by
Harry Sachse and NARF's legislative liaison, Suzan Harjo. Oversight
Hearings on Statute of Limitations Before Senate Select Committee on
Indian Affairs, 47 Cong., 2d Sess. 90, Sept. 16, 1982. A proposal, the
basis for the current bills before Congress, was immediately prepared
and the possibility existed that an extension bill could be passed
before Congress recessed.

Under the circumstances and with obvious logistical problems

in gathering plaintiffs' documentation from reservations across the
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country for the purpose of this litigation, any delay in the bringing of

this lawsuit was reasonable. Thus, Heimann, supra is not applicable.

Nor have defendants suffered any injury from the plaintiffs'’
alleged delay in bringing this suit. Defendants have simply disposed of
broad categories of claims in the past few months. All plaintiffs are
asking is that defendants perform their duty as mandated by Congress.

By definition, defendants cannot be harmed by being ordered to perform
their duty under the law. Here, defendants have not taken any action in

reliance on plaintiffs. They have totally controlled the process them-

selves.
Laches simply does not apply to the present case.
V. THERE IS NO POLITICAL QUESTION INVOLVED
A. Legislative Proposals.

Defendants argue that the present controversy presents a

political question because the relief requested would thrust the court

1

into a role of "continuing monitors of the wisdom and soundness of Execu-

tive action. . . ." Laird v. Tatum, 408 U.S. 1, 15 (1972). ©No monitoring

is required. All that is involved is a question of interpretation of law
so as to ascertain defendants' duties. Where, as here, the duty can be
judicially identified, its breach is judicially determinable, and pro-
tection for the right asserted can be judicially molded, the issue is

justiciable. Baker v. Carr, 369 U.S. 186, 198 (1962).

Here, the law is clear. Defendants predecessors themselves
interpreted their duty to be to evaluate each and every claim (Plaintiffs'
Br. p. 16) and P.L. 96-217, Section 2 mandates that for those claims not
suitable for litigation, defendants propose legislation. While there

may be discretion involved in formulating legislative proposals, there
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“is no room for a decision to administratively validate unapproved rights
of way without also proposing legislation to settle the damage aspect

of the claims. Nor is there room to decide to do nothing about forced
fees, secretarial transfers and other types of claims. The letter of

Roy Sampsel to Congress accompanying the proposed 0ld Age Assistance
legislation (Defendants' Br: Attachment 1) indicates in a straightforward
manner that legislative proposals will not be submitted to Congress.

This is in direct disobedience to P.L. 96-217. P.L. 96-217 is a clear
standard against which this failure can be judged.

Defendants rely heavily on National Wildlife Federation v.

United States, 626 F.2d 917 (D.C. Cir. 1980). That case, however, fails

to support the assertion of nonjusticability. The Court in that case withheld
relief largely because no legislator had complained that the President's
submission to Congress, required under the Forest and Rangeland Renewable
Resources Planning Act of 1974, PUb. L. 93-378, 88 Stat. 476, violated
the act, found "[tlhe absence of congressional complaints highly rele-
vant. . . .'' 626 F.2d at 927. By contrast there is an extensive record
of congressional dissatisfaction with the defendants' compliance with
P.L. 96-217.

Senator Cohen, Chairman of the Senate Select Committee on Indian
Affairs, clearly expressed this dissatisfaction at the time he introduced
legislation pending in Congress to solve the limitations problem. Statement
of Senator Cohen, Cong. Rec. p. 12669 (daily ed. Sept. 29, 1982). See
also Oversight Hearing on Statute of Limitations Before Senate Select
Committee on Indian Affairs, 97th Cong., 2d Sess. 20-21 (Testimony of
Lawrence Jensen, Associate Solicitor of Indian Affairs, September 16,

1982 (Plaintiffs Br.: Appendix 37).
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The defendants' reliance on Atchison T. & S.F. Ry. Co. v.

Callaway, 459 F. Supp. 188 (D.D.C. 1978), aff'd in part and rev'd in part

on other groundsg, Izaak Walton League of American v. Marsh, 655 F.2d 346

(b.C. Cir.), cert. denied, sub nom. Atchison, T. & S.F. Ry. Co. v.

Marsh, 454 U.S. 1092 (1981), also fails to support defendants' position.
In Callaway, plaintiffs sought substantive review of a legislative
proposal submitted by the Army Corp of Engineers. The court, while
noting indications which might point towards the contrary result,
declined to review "agency decisions to proposed legislation' and would
not do so absen[t] compelling precedent for such judicial intervention
in the legislative process.'" 459 F. Supp. at 194. The Court also noted
that substantive review might have a chilling effect on the legislative
process.

This does not describe the situation here. 1In this case,
Congress imposed a duty on defendants to submit legislative proposals to
resolve all claims believe not appropriate for litigation. There is no
danger of a chilling effect in this instance. The only danger is the
loss of plaintiffs’ claims by the running of the statute without legislative
resolution being proposed by Congress. No intervention with the legis-
lative process is involved; the question presented is one of law; whether
the defendants have complied with the law. ''It is emphatically the
province and duty of the judicial department to say what the law is."

Marbury v. Madison, 5 U.S. (1 Cranch.) 137, 178 (1802).

Defendants also argue that the decision to propose legislation
is an executive branch decision and suggest that requiring such a sub-
mission may violate the President’'s Article II, Section 3 powers. (Defen-

dants® Br., p. 46, n.64). There is no question that the executive branch
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may itself decide to propose legislation. It is equally clear that Con-
gress may direct the executive branch officials to take certain action.

Thus, in Nixon v. Administrator of General Services, 433 U.S. 425 (1977),

the Court held that the Congress may direct the Administrator of General
Services to take custody of the papers and taperecordings of former President
Nixon and may require the Administrator to promulgate regulations for

the handling and availability of these materials without violating the
principle of separation of powers, 433 U.S. at 441-46. Moreover, in instances
in which it is clear that Congress cannot effectively exercise its authority
without executive assistance it may confer certain powers on the executive.
These include the power to make subordinate rules and to determine facts.

Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). 'Congress does not

abdicate its functions when it describes what jobs must be done, who must
do it, and what is the scope of his authority. In our complex economic
system that indeed is frequently the only way in which the legislative

process can go forward. Bowles v. Willingham, 371 U.S. 503, 515 (1944).

See also Yakey v. United States, 321 U.S. 414 (1944).

The congressional dlrective get forth In PoL. 960-217 Sec. 2 1s
well within the authority of Congress to delegate power to the executive
and to require executive action. TFirst, the required submission of
legislative proposals imposes no duty to offer any particular kind of
proposal. Thus, executive discretion to formulate proposals is preserved.
Moreover, inasmuch as executive officials, the defendants herein, alone
have the needed information to formulate these proposals Congress is
simply relying on the factfinding capability of these officials. As long
as no particular content is required the Congress may direct the submission

of this information in the form best suited to its purpose. Finally,
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‘here as in Nixon v. Administrator of General Services, supra, 433 U.S. at
441, the signing of P.L. 96-217 into law by the President made the execu-
tive branch a party to the Act's requirement.

Congress, having acted, it is up to the Court to determine
whether their response meets the statute's requirements. To do so
expressed no lack of respect (see Defendants' Memorandum at 46) for the
Executive Branch.

Nor are defendants correct in their assertion that there are
no standards to apply to review the Secretary compliance with the law.
Here, the statute itself establishes the standard of review: it requires
that defendants submit legislative proposals to cover claims not believed
appropraite for litigatiom. As the statute is mandatory, strict com-
pliance is required; submission of a single legislative proposal while
other claims not believed appropriate for litigation are overlooked
violates this standard. See Statement of Senator Cohen, supra.

B. Litigation.
The prosecutorial discretion issues are adequately dealt with

in plaintiffs' initial brief, pp. 62-66. Defendants cite Buckleyv. Valeo,

424 U.S. 1, 141, 143 (1976), for the proposition that the Congress

cannot constitutionally direct the filing of civil lawsuits. Plaintiffs’
requested relief does not offend this rule. Plaintiffs seek review of
defendants' handling of these claims. If judicial review establishes

an error of law in the handling of these claims or if this question cannot
be determined before the statute of limitations expires, then the proper
relief requires also the filing of protective lawsuits to insure that the
plaintiffs' rights are fully protected. Such protection is critical during

the period where defendants formulate a process which meets the requirements
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‘'of the law or while the court considers the resolution of this claim.
The relief requested is well within the power of the Court. The situation
is precisely that which caused the Court to require the federal defendants

to institute the protective action in Joint Tribal Council of Passamaquoddy

v. Morton, supra. Where the power of the court to provide a remedy will

be defeated if relief is not given during the pendency of this action,

that relief can be granted. Qhio 0il Co. v. Conway, 279 U.S. 813 (1929).

To prevent the loss of all remedies a court can intervene. Where the
interests of an innocent party are at stake in an officials' decision in
the bringing of an action, and where the official is acting under statutes
designed to protect the interests of that party, there is power in

equity to give that party a remedy. Safir v. Gibson, 417 F.2d 972 (2d

Cir. 1969).

Defendants' discussion (Defendants' Memorandum at 49) of con~
siderations relevant to the decision whether to prosecute these claims
also misses the mark. The plaintiffs do not contend that the court must
reevaluate each and every decision in each and every case made by the
defendants. Rather, the plaintiffs’ claim is that the defendants' process
for handling these claims is defective under the requirements of the trust
responsibility, the Administrative Procedures Act and the Fifth Amendment
due process clause. Consideration of this claim does not require
evaluation of each case, nor do plaintiffs request the court do do so.

Thus, defendants' citation to National Coal Association v. Marshall, 510

F. Supp. 803 (D.D.C. 1981), is inapposite. There, plaintiffs sought
review of the defendants' administration of Black Lung Benefits Program.
The review requested would have required the court to examine literally
thousands of cases. The process for granting these benefits included

detailed evidentiary and eligibility standards. National Coal Ass'n v.
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:Marshall, supra, 510 F. Supp. at 803. This process is hardly comparable

to that which defendants use. Indeed, plaintiffs seek to establish in
this case that defendants must afford certain of the protections which

the claimaints in National Coal Ass'n had secured.

In contrast, the plaintiffs here seek only a review of existing
law to conform the defendants' process to the requirement of the Admin-
istrative Procedures Act, the trust responsibility and due process of
law. The application of these requirements to the defendants' process
hardly requires the court to decide matters of managerial and public
policy.

The major issue in the case is statutory construction and
whether the executive has complied with the statutory standards laid
down by Congress. It is, therefore, a justiciable questions. Michigan

Head Start Directors Association v. Butz, 397 F. Supp. 1124, 1137 (W.D.

Mich. 1975).
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VI. DEFENDANTS' ACTIONS ARE REVIEWABLE

A. A Strong Presumption of Reviewability Exists and Can Be
Rebutted Only by a Showing of Clear and Convincing Evidence
to the Contrary.

Contrary to the position taken by the defendants, the Supreme
Court has repeatedly declared that 'only upon a clear showing of clear
and convincing evidence of a contrary intent should the courts restrict

access to judicial review.'" Abbott Laboratories v. Gardner, 387 U.S.

136, 140, 141 (1967); quoting Rusk v. Cort, 369 U.S. 367, 379, 380

(1962); Dunlop v. Bachowski, 421 U.S. 560, 567 (1975); Citizens to

Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971). This

presumption on reviewability of executive agencies is fully applicable

to federal actions affecting Indians. Tooahnippah v. Hickel, 397 U.S.

598, 605-607 (1970).

1. The court may review defendants' errors of law.

The defendants correctly concede that when an administrative
official's action is based upon an erroneous legal conclusion, 'the
courts have an obligation to correct the error so that he may exercise
his discretion based upon a correct understanding of the law.' Joint

Tribal Council of the Passamaquoddy Tribe v. Morton, 388 F. Supp. 649,

666 (D. Me.), aff'd, 528 F.2d 370 (lst Cir. 1975); Perkins v. Elg, 307

U.S. 325, 349-350 (1939); Securities and Exchange Commission v. Chenery

Corp., 318 U.S. 80, 94 (1943); McGrath v. Kristensen, 340 U.S. 162,

168-71 (1950).
Defendants argue at footnote 67, page 52 of their brief that

plaintiffs have not pointed out legal errors. One such error is contained
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in footnote 73, pp. 57 and 58 of their brief where they argue that only
if ejectment is sought, can mesne profits be sought. Based on this
theory, tribes were warned that one consequence of seeking recovery
might be curtailment of services (Dep. of Stevens, p. 109). The
defendants' position is in error, and is inconsistent with the position
they themselves have taken.

That theilr position is in error is established by Utah Power &

L. Co. v. United States, 243 U.S. 389, 411 (1917):

As the defendants have been occupying and using reserved
lands of the United States without its permission and
contrary to its laws, we think it is entitled to have
appropriate compensation therefor included in the decree.
The compensation should be measured by the reasonable
value of the occupancy and use, considering its extent
and duration, and not by the scale of charges named in
the regulations, as prayed in the bill. However, much
this scale of charges may bind one whose occupancy and
use are under a license or permit granted under the
statute, it cannot be taken as controlling what may be
recovered from an occupant and user who has not accepted
or assented to the regulations in any way.

The United States has specifically supported a measure of
damages based on the greater of rental value and profits, without

ejectment being at issue. A copy of their recent brief in United States

of America v. Southern Pacific Transportation Co., Civ. No. 2708BRT,

contains a specific argument that the federal court may fashion its own

remedy and that trespassers are precluded from reaping any benefits.

9/

(Attached hereto as Appendix £ ).

2/ And in a court of appeals decision rendered in the same
case, the court noted that the federal government had amended their
complaint and dropped the claim for ejectment, leaving the claim for
damages. United States v. Southern Pacific Transp. Co., 543 F.2d 676
(9th Cir. 1976).
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In the context of rights of way claims, an evaluation of
the govermment's decision to treat all rights of way as beneficial is
set forth in a September 5, 1980 memorandum from the then Solicitor's
2415 Claims Coordinator to the Solicitor and others:

One caveat only: DOJ objects to seeking damages in
title claims without exception. They are dead wrong
in this because exceptions are justified, as in the
instances where an agribusiness has grown crops for
years, a paper or timber company has denuded the land,
a mining company has depleted the resources, or a rail-
road company has tracked or otherwise used the land.
As between non-Indian jury awards can be won in such
instances, and that should be our position. Further-
more, DOJ's '"no exceptions' aspect of their policy is
professionally embarassing because it is devoid of
trust advocacy in general and discriminates without
reason against valid Indian rights against culpable
wrongdoers. (Appendix G).

Another example of legal error is the decision not to liti-
gate damages claims for forced fees and secretarial transfers based on

Brooks v. Nez Perce County, No. 80-34-3441 (9th Cir. 1982)(App. 41 to

Plaintiffs' Br.). That case held damages were recoverable in such

instances. Based on the court's observation that laches was a factor
in determining the amount of damages, the defendants decided not to
litigate any such claims, despite the Aberdeen Area's calculation of
damages on forced fees as being in the range of $15,000 to $26,000 per
allotment (Dep. Stevens, p.2] ; see Plaintiffs' Br. p. 18,

The court in Dunlop v. Bochowski, supra, anticipated circum-—

stances when review is appropriate:

[I]f the Secretary were to declare that he no longer
would enforce Title IV, or otherwise completely
abrogated his enforcement responsibilities

[or] if the Secretary prosecuted complaints in a
constitutionally discriminatory manner . . . .

[cite omitted.] Other cases might be imagined where
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The Secretary's decision would be 'plainly beyond
the bounds of the Act [or] clearly defiant of

the Act." Devito II, 72 LRRM, at 2682 [emphasis
added].

Id. at 574.

Under 28 U.S.C. § 2415, the United States, as trustee of Indians
and Indian tribes, was charged with bringing claims on behalf of Indians.
The defendants Secretary, however, has clearly "abrogated this enforcement
responsibilities" and is 'clearly defiant of the Act' by failing to
identify, evaluate and prosecute the majority of valid claim on behalf
of Indians. Instead, defendants have categorically abandoned and disposed
of valid claims in an arbitrary and capricious manner. They have not
notified individual Indian claimants within a reasonable time before
the running of the statute of limitations that they will not litigate their
claims. Since the defendants have abrogated their responsibilities in

defiance of the Act, the court may review the decision and order com-

pliance.

Review of decisions not to propose legislation 1s discussed,
supra.
B. Defendants' Actions are in Violation of Their Trust Duties and

Acbitrary and Capricious.

These arguments are adequately dealt with in plaintiffs' initial
brief, pp. 44-60. Plaintiffs have adequately demonstrated that defen-
dants' decision on the handling of claims were devoid of trust advocacy,
inconsistent with the government's own directives and policies and
internally inconsistent and without basis in law.

C. Due Process.

Defendants argue that issuing memoranda to field offices

requesting that tribes be notified of the Secretary's disposition of

potential claims satisfies due process. The identification of the
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"specific dictates of due process requires consideration of three factors:
(1) private interests that will be affected by official actions; (2) risk of
erroneous deprivation of such interest through procedures used, and probably
value, if any, of additional safeguards; and (3) government's interests,

including any administrative or fiscal burdens. Mathews v. Eldridge, 424 U.S.

319 (1978).
The notice provided by the government in this case is not notice

appropriate to this case. Mullane v. Central Hanover Trust Co., 339 U.S. 306

(1954) (notice by publication sufficient to advise those who are unknown, but

insufficient as to those who are known); Covey v. Somers, 351 U.S. 141 (1955)

(notice by publication in a newspaper insufficient to advise an incompetent of a
foreclosure action). The government has the names and addresses of certain
named claimants and with respect to those persons notice by mail directed to
them is required. With respect to those who are not known at the present time,
the govermment has the ability to ascertain the names and addresses of those
people so that personal mail can be sent to them advising them that their claims
will not be litigated and that they can, if they desire, institute action
personally.

It is also clear that the efforts to get notice out have been woefully
inadequate. See Statement of Facts, supra, pp. 9-10. This Court should ensure
adequate notice is given.

VII.

DEFENDANTS HAVE FAILED TO FOLLOW THE
ADMINISTRATIVE PROCEDURES ACT

A. Rulemaking.

Defendants argue that their decisions whether to pursue litigation are
not rules because these decisions do not "regulate [ ] the future conduct" of
any nongovernmental person (Def. Br. p. 61). There is no requirement that the

conduct of nongovernmental persons be regulated. If rules remove discretion
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‘from governmmental officials as to broad categories of cases, as is the case
here, that is sufficient. See discussion at pp. 31-38 of Plaintiffs' Opening

Brief, especially Guardian Federal S. & L. v. Federal S. & L. Ins. Corp, 589

F.2d 658 (D.C. Cir. 1978); United States Ex Rel. Parco v. Morris, 426 F. Supp.

976 (E.D. Pa. 1977). The rules passed by defendants affected thousands of
claimants' eligibility to have the federal government prosecute their claims
or submit legislation on their behalf and this case squarely falls within the

rationale of Morton v. Ruiz, 415 U.S. 199 (1974) and Vigil v. Andrus, 667 F.2d

931 (10th Cir. 1982). These cases are anathema to the validity of defendants’
actions despite their attempt to play them down by only discussing them in a
footnote.

B. Statements of General Policy.

Defendants argue that their "instructions to the field" to guide pro-
cessing of claims were not rules, but were mere statements of general policy.
Where discretion is foreclosed a rule is involved. As pointed out by defen-
dants at page 63 of their brief, the guidelines for review of rights of way
were straightforward. But defendants refer only to the general statement that
claims for rights of way would only be litigated when significant damages were
involved. They neglect to point out what factors went into the decision of
whether such damages exist or not. The key factor is number 4 which provides
that significant damages are not involved when:

(4) Wo Flagrant Trespass. There is no evidence that the trespass upon
Indian land, such as constructing and maintaining a road, was accomplished
over the objections of the Indian landowners or the United States (Appendix
27 to Plaintiffs' Opening Brief).

Guideline #4 has no relation to damages whatsoever and reverses the
normal process whereby one seeking the right of way must apply for it. Under
these "guidelines" there is simply no room left for discretion. They are
rules, pure and simple.
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The APA requirements in § 553 for rulemaking are

expressly made inapplicable to 'general statement of

policy." Rules may be and usually are ''general

statements of policy;" when they are, they are still

rules and therefore subject to the requirements of

§ 553.
Daves, Administrative Law (1958), p. 23 § 7.5.

The results of the application of these guidelines in the field
are proof of the pudding. Statement of Facts, pp. 15-16 supra, i.e.
the paltry number of referrals of rights of way cases for litigation
since adoption of the guidelines, the beneficial/nonbeneficial approach
of the Billings Area sans balancing and the do nothing approach of the

Aberdeen Area which '

'saw the writing on the wall" as far as these claims
were concerned.

The same is true as to defendants' categorical decisions not
to litigage forced fees, secretarial transfers and other "title" claims.
It is established that defendants did not analyze each and every claim
as was their duty. Plaintiffs' Br. p. 16. Rather, without following
procedures mandated by the Adminstrative Procedures Act they ruled claims
out of existence.
C. Publication.

Defendants argue that 5 U.S.C. § 552(a)(2), which provides for
public inspection and copying of 'statements of policy and interpetations
adopted by the agency and . . . not published in the Federal

Register" somehow obviates the need to publish '"general statements of
policy" as required by 5 U.S.C. § 552(a)(1)(D). But § 552(2)(B) applies
only when there is no publication required by § 552(a)(1)(D). It does

not excuse such publication.
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VIII.
RELIEF IN THE NATURE OF MANDAMUS IS APPROPRIATE IN THIS CASE
Defendants argue that relief in the nature of mandamus is not
appropriate in this case because ''mandamus will issue only to compel a

non-discretionary duty,"

and its duties under § 2415 are discretionary.
Defendants' Brief at 65-66. Defendants thus contend: '"Whether to file
a lawsuit, to seek legislation, or to refrain from these actions is a
matter of agency discretion.'" Defendants' Brief at 66. Defendants
contentions must fail.

A. Defendants' Duties in this Case are not Discretionary.

Public Law 96-217, is unambiguous. It requires the Secretary
of the Interior and the Attorney General to make a determination of
which cases are suitable for litigation. For those claims not suited
for litigation, the statute mandates submission of legislative proposals.
Any discretion would only be as to the form of the proposal, but that is
not the issue here since it is undisputed that defendants have not
submitted legislative proposals as to large categories of claims, i.e.,
forced fees, secretarial transfers, and unapproved rights of way (Attachment
1 to Defendants' Brief).

Where, as here, the decisions not to litigate were in large
part based on complicity by the federal government (Attachment 2, supra)
the equities cry out for a requirement that defendants scrupulously
perform their duties under Section 2 of P.L. 96-217.

B. Even If Statutory Interpretation Is Required, Mandamus Is
Appropriate.

"As long as the statute, once interpreted, creates a preemptory
obligation for the officer to act, a mandamus action will lie."

13th Regional Corporation v. U.S. Department of Interior, 654 F.2d4 758,
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760 (D.C. Cir. 1980); Knuckles v. Weinberger, 511 F.2d 1221, 1222 (9th

Cir. 1975); Naporano Metal & Iron Co. v. Secretary of Labor, 529 F.2d

537, 542 (3rd Cir. 1976). Accordingly, "if the court's study of the
statute and relevant legislative materials [causes] it to conclude that
the defendant official had failed to discharge a duty that Congress
intended him to perform, the court should compel performances and thus

effectuate the congressional purpose." Carpet, Linoleum & Resilient

Tile, Etc. v. Brown, 658 F.2d 564, 566 (10th Cir. 1981).

C. Action Can Be Compelled Even Where Discretion Is Involved.

Action may be compelled in cases involving judgment and

discretion. This rule was first set forth in Wilbur v. United States ex

rel. Kadrie, 281 U.S. 206, 218-19 (1930) (mandamus is available "to
compel action, when refused, in matters involving judgment and discretion,
but not ... in a particular way. ..."). However, because the tradition

of mandamus or "mandamus medievalism,"

as the old rule is termed by
Kenneth Culp Davis in his Administration Law Treatise, § 23.09 at 384
(1982 Supp.), was so ingrained in American jurisprudence, it has taken
many years for the modern rule to become accepted by the courts.

Today, however, several circuit courts have adopted the rule
that mandamus will issue to correct abuses of discretion. Standards
delimiting the scope or manner in which such discretion can be exercised
are found in applicable statutes and regulations. The Tenth Circuit
states the modern rule thus:

[I]t is the court's duty in a mandamus action to measure

the allegations in the complaint against the statutory

and constitutional framework to determine whether the

particular official actions complained of fall within

the scope of the discretion which Congress accorded

the administrators. ... In other words, even in an

area generally left to agency discretion, there may
well exist statutory or regulatory standards delimiting
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the scope or manner in which such discretion can be
exercised. In these situations, mandamus will lie
when the standards have been ignored or violated.

Carpet, Linoleum & Resilient Tiles, Etc. v. Brown, supra at 566; and

see, Davis Associates, Inc. v. Secretary, Dept. of Hous. & U. D., 498

F.2d 385, 389 and 389 n.5 (lst Cir. 1974); United States ex rel. Schonbrun v.

Commanding Officer, 403 F.2d 371, 374 (2d Cir. 1968), cert. denied, 394

U.S. 929 (1969); McGraw v. Farrow, 472 F.2d 952, 957 (4th Cir. 1973);

Miller v. Ackerman, 488 F.2d 920, 922 (8th Cir. 1973).

Recent cases from the D.C. Circuit accept the rule. The

District of Columbia Court of Appeals has in fact applied it in

Esquire, Inc. v. Ringer, 591 F.2d 796 (D.C. Cir. 1978). 1In that case,
the court in a mandamus proceeding reviewed discretionary action by the
Register of Copyrights denying a copyright, including the interpretation
of an unclear statute. The court in Esquire in a footnote recognized
the treand in the law toward acceptance of the rule permitting courts to
set aside discretionary decision "if they fall outside the bounds of any
rational exercise of discretion.” Esquire at 806 n.28. Judge Leventhal
in his concurrence expressly embraces the modern rule:

The Mandamus and Venue Act of 1962, 28 U.S.C. § 1361

(1970), authorizes district courts generally to issue

writs of mandamus to federal officials and '"to issue

appropriate corrective orders where Federal officials

are not acting within the zone of their permissible

discretion but are abusing their discretion or other-

wise acting contrary to law.' Although 28 U.S.C.

§ 1361 applies only in case of a '"duty owed to

plaintiff," it is not bounded by the hoary strictures
of old mandamus law.

Esquire at 807. Even prior to Esquire the D.C. Circuit had distinctly
indicated its tendency to depart from ‘the hoary strictures of old

mandamus law.'" See, e.g., Haneke v. Sec. of Health, Ed. & Welfare, 535

F.2d 1291 (D.C. Cir. 1976); Peoples v. United States Dept. of Agriculture,
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) 1

427 F,2d 561 (D.C. Cir. 1970).Jy And see the discussion of the recent trend
of cases toward acceptance of the use of mandamus to review abuse of dis-
cretion issues, including an analysis of the D.C. Circuit cases, in

K. Davis, Administrative Law Treatise § 23.09 at 384-91 (1982 Supp.).

D. Even If Relief Under 28 U.S.C. § 1361 Is Inappropriate, the
Relief Requested is Appropriate Under the Declaratory
Judgment Act and the Administrative Procedures Act.

Even i1f this court decides discretion is involved and that abuses
of discretion are not reviewable under 28 U.S.C. § 1361, nevertheless
plaintiffs have pleaded and are entitled to such relief under 28 U.S.C.

§ 1331, the declaratory judgment act and the APA. See, e.g., Carpet

Linoleum & Resilient Tile, Etec. v. Brown, 656 F.2d 564, 567 (10th Cir.

1981); Cervase v. Office of Federal Register, 580 F.2d 1166 (2d Cir. 1970);

Crawford v, Cuéhman, 531 F.2d 1114 (2d Cir. 1976); Michigan Head Start

Directors Association v. Butz, 397 F.Supp. 1124 (W.D. Mich. 1975); and

1 Moore's Federal Practice § 0.62{17] at 700.57-700.58 (1982).

EgDefendants cite Commonwealth of Pa. v. Morton, 381 F. Supp.
293 (D. D.C. 1974) (Judge Corcoran) in support of the rule that mandamus
is not appropriate to review discretionary actions. However, that case
was decided two years before Haneke, supra, and four years before Esquire.
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IX. CONCLUSION
A, After more than ten years of effort, and the expenditure
of millions of dollars, and the identification of more than 17,000
élaims, what does the federal government have to show for its effort—-
70 cases filed and one legislative proposal. As for the rest of the
claims—~let them die a quiet death at midnight on December 31, 1982,
without any attempts at creative approaches to rectify injustices.
A disgraceful outcome to a program for which the executive promised
much more and Congress demanded much more.

This Court can require that the obligation recognized by
defendants and Congress be met. To do otherwise would be to allow
defendants to make a mockery of the whole claims process and to allow
untold claims to wvanish. As Senator Cohen said in reporting the
pending bill "To simply allow these claims to lapse-—to administratively
shove them under the rug--is damaging to the law; it is damaging to
the Congress; and ultimately it is damaging to the country." Cong.
Rec., supra, at S12670.

B. Proposed Approach to Decision of the Case.

This litigation presents unique timing problems. This Court
is being asked to render a decision based on a wide variety of wrong-
ful actions and inactions on the part of defendants. Plaintiffs acknow-
ledge that some problems may be solved in pending legislation passes in
the lame duck session of Congress. Therefore, the plaintiffs suggest
a three step process in deciding this case.

a) First step. The first step would involve making facctual
findings and legal conclusions as to the extent of the deficiencies in

the defendants' handling of the claims process and entering limited
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orders to rectify certain deficiencies. Findings would cover such
matters as: (1) failure to complete investigation and identification
of all potential claims; (2) failure to evaluate cach and every claim
based on appropriate legal standards in order to ascertain its suita-
bility for litigation; (3) failure to propose legislation for all
meritorious claims not suitable for litigation as required by P.L.
96~217; Section 2; (4) failure to give required notice to claimants
whose claims will nto be litigated, nor resolved legislatively;
(5) failure to follow APA rulemaking or publication requirements.

b) Step two, Limited orders could be entered based on these
findings as follows: (1) an order requiring notice by a date certain
to all reasonably identifiable claimants whose claims are not to be
resolved by either litigation or legislation; (2) an order requiring the
evaluation of claims according to relevant measures of damages and on
an individual basis rather than as categories; (3) an order requiring
legislative proposals for claims determined not to be suitable for
litigation; (4) an order requiring efforts to complete the claims identi-
fication process prior to December 31, 1982; (5) the gathering of the
information necessary to file protective suits if legislation should not
extend the limitation period.

¢) Third step. The most drastic remedy, the filing of
protective suits, wuld be held in abeyance until Congress acted on
the proposed legislation. If the legislation is passed, the protective
suits will not be necessary. 1f it is not passed, then the suits
could be ordered filed by this Court.

Plaintiffs feel that this proposed procedure makes the best

of the difficult situation created by defendants.
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Dated:

28 October 1982

Respectfully submitted,

James C. Moore, II

Alan Bruce Hausman
Moore & Foster, P.C.
1625 K Street, N.W.
Washington, D.C. 20006
(202) 466-6430
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Anita Remerowski
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Kim Jerome Gottschalk
Native American Rights Fund
1506 Broadway

Boulder, Colorado 80302
(303) 447-8760
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

AUG 17 1879
e oTArKii

TO . Associate Salicitor, Indian Affairs
All Regional ang FPleld Solicitors
A1l statute of Limitation Qaims Coccdinators

Frem @ Salicitex

Subject: Minimm dollar &sounts ocn Statute of Limitations clais barred
after xpril 1, 18&C

Several inguiries have been received fram the tield as to wbether the
Salicitar bas established a mininim dollar amamt below which no dlain
should be pursved in Indian third;artyclambarredafter&rﬂl,
1950. It has been supested tnat if there is no minimen, that such

a minibnms be established. MO such miniwmus bhas yet been established.

1 =ux adviseq, however, that sawe field offices, and certain LIA Area
Qtfices, coserve oininim dallar axunts. It is inderstancable also
that se2ll clairs may interfere with respansible pursuit ot lareer,
pore valuable claics; and that often sc2ll claims may require exter—
sive litigation far cut of proocrtion to probable recovery. 1 believe,
tnerefore, that minimrs amcunts should be a consideration provided
such remain consistent with cur prafessional cbligations as trustee

attoroeys.

1 co ot believe, bowever, that an absolute minimm &cllar amoumt car,
be estahlisled to apply to all cases. Such a valuation may not compxart
with cbligations of the trustee in view of cther factcrs. For example,
po wexthwhile claim for recovery of title to, o interest in, o
possessxmcflzmsbaﬂnbere)ectcdsi.rlybecausethedmagﬁdalm,
encilliary to tbhe land claix, is low in dollar value ard for tbat reason
rejected. Yy view is that a minimm oallar amount sbhould be left to
the prident praressicnal judgeent of field cfficials most familiar with
all relevant aspects of any given claim. 2ccordingly, the Asscciate
Salicitor for Indian Affairs, and All Regyional and Field Salicitors
are autharired to reject claics with low dollar values within the
fallowing quicelines:

A

’\' P




-2

1. ® claic lov in dollar waloe sbhould be rejected for that

rexsen xlooe if it can easily be coxbined wity other gisilar or identical

clximirs:irqlec@q:l&inta,aimttzmdnﬁec&ntwn to make
peosecution woxtindiile,

-

2. ko clais low in dollay yvalue should be rejected for that

reacon alone wbere liztdlity is clear, tbe proaf sigule, the third party

vuloerzlile to redresc, and salczble zattlesent a real poesibility.

" 3, 1o clair lor in dallar value shculd be rejectel for that
reascr: alooe wiere the legal fssues are suafficiently iscoctant to
Juetify prosecutich. ‘

4. o clefn low in dollar value socld be reyectad for tiat
revsGn &lae in any instance where to do so waald wek panifest injus-
Tice G the Iradlan ciairant in e way.

Z. All claive low in dcllar value rejected fcr that rezzom
alcne ghauld be £o rejsctec scooxulry, to the standand poocedures uses
L uxaucc;an;otbermjocucaexcegtinsctumtceseg&delm
z:.a)in_icatctct.hemtn.t} .

6. &1l rejections of clairms low in dallar value rejected
tor tLet reascs, shaiald take the fore of wrifton recowwendutions bacx
tc te BIA requesting, itz coocuriencs, or & written cocuarrence of
prics ElA rejoctions fcx low dallar valuwe.

7. mmmtm:gﬁemm:zmticrn)ecﬂm

C2 clzize as well &5 low Saller value such reasoas snodls also be
relled co in reccsosrdations foo rajectico. -

(sgd) Leo Krulitz
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AFFIDAVIT

STATE OF MICHIGAN )

)ss

COUNTY OF ISABELLA)

I, THOMAS L. WILSON, being duly sworn,

1) I was formerly the 28 U.S.C. 2415 Claims
Coordinator for the Inter-Tribal Council of
Michigan, Inc. under a contract with the Bureau
of Indian Affairs for the State of Michigan.

2) That in my capacity as coordirator, I

was aware of the need for funding for the identi
fication of the heirs of '"dual allottees" who ar
members of the Saginaw Chippewa Indian Tribe and
discussed this matter with the Bureau of Indian
Affairs.

3) That because of the limited amount of funds
available, the Bureau of Indian Affairs did not
provide funding to conduct an investigation to
identify heirs of '""dual allottees'" who are niembe
of the Saginaw Chippewa Indian Tribe.

4) That I am aware that Susan Eggleston; Doreen
Eggleston; and Iva Eggleston are members of the
Saginaw Chippewa Indian Tribe and are the heirs
Archie Eggleston ''deceased" who was a '"dual
allottee.”

5) That upon information and belief, there are
numerous members of the Saginaw Chippewa Indian
Tribe that would be identified as the heirs of
"dual allottees'" if an investigation was under-
taken.

3

) .
7 N P
Dated: (L 7iwecy D/ Js P 7//1-'71«-4 A (L

Subscribed and sworn ,to before me

this 7/9" day of Lelepir) ,

1982.

e

rs

of

<

deposes and states:

pVars

THOMAS L. WILSO

PUTH A, MOSES
iz a County, Mich.
vz Oct. 27, 1922

N~
M‘/ Commizsion A

A 7 ag0a

, Notarv Public
25
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September 29, 1982
new projects dre authorized, Congress
will surely address the question of cost
sharing between Federal and non-Fed-
eral interests. Currently, the Corps of
Engineers is completing a study of the
feasibility of a Federal flood control
project in the ILower Rio Grande
Valley. For such a project to ultimate-
ly be constructed, it' must have a fa-
vorable benefit/cost ratio, strong local
' support, congressional construction
authorization, and the necessary ap-
propriations. This process Wm take
many years. s

‘In the mea.ntime, the people of the
lower valley are compelled to act.on
their own to respond to the prospect
of continued flood damage. Let me say

- at this point that flooding in the

‘Lower Rio .Grande Valley has some
unique : aspects. : Because the “land

around . the. river is so flat, there s

little runoff. Under severe flooding
conditions water can stand across the
area . for weeks, backing up septic

tanks and devastating cropland. I have-:
worked for years to speed the process.
- of determining whether or not .this -

project should get the green light. In
‘spite of my. efforts, progress has been
slow. Consequently, the local authori-
ties are developing fheir own flood
control efforts. After a .several-year
- delay in obtaining a dredge-and-fill
. permit under section 404 of the Clean
Water Act, the Hidalgo County Drain-
" age District No. 1. is constructing a
drainage network in the area.-
"My bill would instruct the Corps of
‘Engmeers to include the .costs and
-benefits of. local improvements that
are compatible with its ultimate pro-
.Ject. This bill does not authorize any

Federal funds. It does, . however, pro-:

- tect the local investment in the event

that a Federal project is authorized
and built to control flooding in the
Lower Rio Grande Valley ' 3 -

By Mr., CI-IAFEE (for h1mself
--and Mr. PeLL):

S. 2975. A bill to amend title 10,
United States Code, to authorize an al-
ternative to the conventional construc-
tion of military family housing within
the United States, Puerto Rico, and
Guam; to the Committee on Armed
Services.

. ALTERNATIVE TO 'CONV!NTION CONSTRUCTION

R OF MILITARY PAMILY HOUSING :

e Mr. CHAFEE. Mr. President, on

behalf of Senator PerL and myself, I -

am today introducing legislation
which would allow the Secretary of
Defense to select an alternative to the
conventional construction of military

family housing. The alternative would

permit the Secretary of Defense to
enter into a long-term lease for family
housing.

This alternative could provide an at-
tractive and economical method of

" procuring family housing in certain -

situations, and I believe 'we. should
make this alternative available. -

~ A companion measure has been in-
troduced in the House of Representa-
tives. It is my hope that the Depart-

-~workers,::

C
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-ment of Defense and the-appropriate
committees of Congress will give this
measure their early and favorable at-
tentlon ) .

By Mr. MATHIAS :

S. 2976. A bill to facilitate the eco-
nomic adjustment of communities, in-
dustries, and workers to civilian-ori-
ented initiatives, projects, and commit-
ments when they have been affected
by reductions in defense or aerospace
contracts, military facilities, and arms
export which have occurred as a result
of the Nation’s efforts to pursue an in-
ternational arms control policy and to
realine defense expenditures according
to changing national security require-
‘ments, and to prevent the ensuing dis-
locations from contributing to or exac-
-erbating recessionary effects; to the
Committee on Governmental Affairs. -

: DEFENSE ECONOMIC ADJUSTMENT ACT . .- 7,
‘@ Mr. MATHIAS. Mr. President, I am

introducing today the Defense Eco-

" nomic Adjustment Act. The purpose.of

this bill is to plan and provide techni-
‘cal assistance to States and localities
‘which may experience sudden unem-

‘ployment increases due to loss of de- 77

fense contracts. -

. Defense Department declsxons on fa- :

cility locations, -employment levels,

weapons procurement, and contracts

can severely. affect a local employment

base. - The result can be sharp declines '

in. loyment “which- wrea.k “hav '
Sraploym v : oc xtoday reporting - legislation to extend

w1th local economic stabihty.
The social costs, economic disrup-

tions, and: huma.n stress  caused by .
sudden -layoffs and.shifts in defense -
spending are substantial. This bill es- -
tablishes ‘a mechanism -to. plan for."::

such -slowdowns -in' spending, retrain
recycle defense " facilities,
identify -new markets and ‘new prod-
ucts for current defense suppliers, and
assure a stable transition ’oo a domestic
cxvxlian economy. - -

- ‘Although the defense sector of our
national budget  is ' currently -pro-
gramed for real growth, we must be

prepared for that time when defense - S
~There is no time limit on actions to es-

spending slows. The enormous number
of military contractors  (20,000) and
the 400 U.S. military bases located
-throughout the United States are a
sizable segment of our national econo-
my. The spin-off employment of these

* employers. in* subcontra.ctors 1s even

greater s

become overly dependent on one part
of its employment base. This bill is

aimed at those towns and cities where:

the principal employer is a military
base or defense contractor. Should the
need for the base or product of a con-
tractor decline,. the local economy is
caught in the lurch. A diversified, bal-

anced local economic base can msure-

that this does not occur. -~ -
Furthermore, by seeing fhat new
markets, products, and types of em-

ployment are assured in the future, -
“this bill makes it easier for national

spendingdecisions fo be made without
a bias to existing defense suppliers and

No - locality or’ reglon ‘can afford to‘

C
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contractors, whose product or service
may no longer be necessary to nation-
al needs. .

Reindustrialization is a term bandied
about these days as means to move our
Nation out of its current recession.
This bill would see to it that the
meaning of reindustrialization would
be clearly defined and a program for
getting there was agreed upon.

There are numerous national pnor-
ities which beg to be addressed: Our
methods of public transportation; our

‘methods of homebuilding; our space

program;.the health of our citizens; or
‘urban infrastructure—streets, bridges, .
water and sewer lines; our water and
‘air quality .research and technology;

‘new energy conservation and recycling

‘technologies; our merchant ship fleet
‘and business communication needs. -
JAll of these areas and many more
-call for priority national attention and -
the directing of careful thought and a
skilled work force. The Defense Eco-
nomic Adjustment Act is a step in the
direction of such economic conver-‘
.sion.o

By Mr COE:E:N from the Select
’ Committee on Indian Affairs:
S. 2978. An original bill entitled the
“Indian Claims -Settlement Act. of :

-1982”; placed on the calendar.

INDIAN CLAIMS SETTLEMENT ACT OF 1982
‘Mr. COHEN. Mr. President,,I am

.the statute of limitations as it pertains
to claims of Indian tribes or individ-
;uals for -monetary damages a.nsmg
prior to 1966. :

Prior to 1966, there was no- hmxta- )
-tion on the time in which the United

- Stales could bring an action for dam-
- ages either for itself or on behalf of an
.Indian tribe or an individual. In 1966

‘the Congress enacted 28 U.S.C. 2415 to

- establish a time limit of 6 years for

claims based on contracts and 3 years .,
for damage claims for most torts. Six
_years was allowed for trespass or con-
version damages. affecting ' lands.

tablish the title to, or right of posses-
sion of, real or personal property.

~.In 1972, at the request of the De-
partments of the Interior and Justice,

.the statute was amended to extend by

5 years the time in which the United

- States could bring an action on behalf

of an Indian tribe or individual for a
claim arising before 1966. In 1977, the
statute again was extended by 2%
.years to April 1, 1980. In 1980, the
statute was extended a third time -to6
December 31, 1982. The 1980 exten-
sion directed the Secretary of the In-
-terior, after consuitation with the At-
-torney General, to submit to the Con-
gress legislative proposals to resolve
those Indian claims that they believed
were not appropnat,e to resolve by liti-
gaf.on. ’

Mr. President, to daf.e nexther the
Department of the Interior nor the
_Department of Justice has presented
-the Congress with a single proposal
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for legislative resolution of any out-
standing Indian claim. In September
of last year I wrote to the Secretary of
the Interior urging compliance with
this act in order that the Congress
nhight have adequate time to deal with
the complex issues that would arise. 1
again wrote in December of 1981.

Mr. President, in an effort to stimu-
late action by the executive branch,
the Select Committee on Indian Af-
fairs held oversight hearings on April
1 of this year. This hearing revealed
that the Department of the Interior
had placed some 17,000 claims on its
statute of limitations tracking system
and that of these 17,000 claims, only
1,200 remained under active considera-
tion. Many of these claims were dis-
posed of by the simple -expedient of
deciding that the value of the trespass
claim Is not as significant as the un-
derlying claim to title to land or a de-
termination that a certain category of
‘trespass such as roadway and utility
easements could be considered benefi-
.clal to the Indian and therefore to
‘have an offsetting value. The one cate-.
gory of claims the Department was
prepared to recommend for legislative
solution, that of old-age assistance
claims, has never been forwarded to

the Congress. The selgct committee -
held further hearings on September:

16 to determine the current status of
progress. Cases_ which had.been re-
ferred to Justice for litigation in.1978
and 1979 had been returned to Interi-
or for reconsideration and many of the
larger claims simply have not been
filed or are still pending decision on
litigation. - . o

I do not agree with the conclusion of
the Department of the Interior in its
communication to this committee on
June 25, that legislation to address the
old-age assistance category of claims
will bring the Government into sub-
. stantial compliance with the require-
ments of Public Law 96-217 that the
Department of the Interior in consul-
tation with the Department of Justice
submit to the Congress legislative pro-
posals to resolve these outstanding
Indian claims. -

A decision to waive a ciaim for dam-~
ages on the grounds that the claim for-

title to land is not barred does not do
justice to either the Indian claimant
or the non-Indian who is occupying
the land in good faith and under color
of title. -

A decision to administratively re-
solve rights-of-way claims in a manner
that waives a claim for past damages
without notification to the Indian
whose claim is affected does not re-
flect the good faith owed by the trust-
ee. Also, a waiver of past damages on
water rights claims and claims for deg-
radation of the environment resulting
in destruction of fish stocks will
almost certainly adversely affect the
bargaining position of the United
States and the tribes in attempting to
reach settlement of these claims.

I would like to say that in granting
these various extensions to the stat-

CONGRESSIONAL RECORD — SENATE .

. Public Law 96-217.- - -
to this committee through our over- .

c
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ute, there have been three overriding claratory relief against the United
concerns of the Congress. First, is to States premised on failure of the
assure substantial justice to the.Indi- United States to timely file claims and
ans in the prosecution of their claims. faflure to timely notify claimants. It

Second, is to assure substantial jus- also seeks mandatory injunction to -
tice to innocent third parties by avoid- compel the United States to file re-
ing unnecessary litigation, particularly maining claims within the time al-
where settlements might be achieved 1lowed. .
or where timely review of the cases  Mr, President, I cannot overstate my
would establish that a claim lacked - frustration with the manner in which
merit. : C the executive branch has handled this

Third, is to assure that third parties problem. It is not just this administra-

who are not wholly innocent and who tjon, The problem has been known for =

have reaped the gains through tor- administra-
tious action will bear the costs of that. %fonie&ﬁiriuﬁfsﬁxﬁne, Never:;:-
conduct - rather than having " the ‘jess I am deeply disappointed. To
burden fall on the United States. - simply allow these claims to lapse—to .
I feel that the dispositions that.have.. agministratively shove them-under the
been made by the Department of the ‘Tug—is damaging to the law: it is dam. ’
Interior and the Department of Jus- gging to the Congress: and 'ultimat;ely

tice of these claims falls far short of i is damaging to -this country. For .

the intent-of Congress in enacting. .these reasons I am reporting this bill

today.” - - ; e
By Mr. PRYOR (for himself, Mr.
BoMmprrs, - Mr., Sasser, Mr.

- -BOREN, and Mr. SARBANES);
S. 2979. A bill to establish a Federal

- From the information that has come

sight hearings, -our correspondence -to -
the Departments of Interior of.Jus- .
tice, and from concerned Indians, I am

satisfied that none. of these three ob- " Grain Storage Insurance Corporation

- jectives is now being met. I am deeply

disturbed that the administration has

to protect farmers who store grain in
certain warehouses against losses

failed to provide the:Congress with a used ; are
single recommendation for legislative . ﬁmm'b:n?foﬁgﬁn;mss‘g?g the

resolution of any of the Identified Committee on Agriculture, Nutrition,
Mr. President, each time the Con. 20dForestry..

gress has extended the statute of limi-  TEPERAL GRAIN mf:‘:: INSURANCE ACT OF

tations, witnesses for the tribes have . : -

stressed the potential liability of the Mr. PRYOR. Mr. President, I want
United States for failure to diligently to take this opportunity to address the
prosecute the claims of Indians. Wit~ Senate on an issue that has, unfortu-
nesses for the Government have never 2ately, become a factor in the lives of -
specifically stated that the United American farmers.. This subject has
States would in fact be liable to the 0
Indians for failure to bring a trust-re- lines and has generated discussion at

lated claim, but in each.of these exten. 3l levels of government and within
sions the Government witnesses have the agricultural community. Farmers,.

already plagued by high-interest rates, -

:ggg;;‘gi::;gm?;h Uability 15 & 1 igh fuel costs, and high seed and fer-

In hearings before the Select Com- tilizer costs, have now been hit by still-
mittee on Indian Affairsin December another problem—bankruptcies and
of 1979, I asked the then Associate So- -failures of grain elevators.
Heitor for the Division of Indian Af-  More than 110 elevators have failed
fairs, Hans Walker, whether a suit iR the United States in recént years,
would lie against the United States as leaving in the lurch at least 3,200
trustee for faflure to carry out a fidu- farmers with over $25 million in grain,
ciary obligation if it failed to bring an While the number of occurrences of
action on behslf of an Indian tribe or &rain elevators-is relatively small com-
individual. ] ., pared to business failures in general,

Mr, Walker stated that. that was few other types of bankruptcies can
very possible. In hearings before this have such a devastating effect on
committee in May of 1977 at the time farmers who, in effect, are innocent
of that extension, Mr. Krulitz, then bystanders. We have heard far too
Solicitor of the Department of the In- . many stories of financial failure.
terior, when asked the same question On April 7, the 20-year old Coast
responded to the chairman by saying, Trading Co. filed to reorganize under
“I must say that in my mind I think - chapter 11 of the Federal Bankruptcy -
there is a clear exposure and substan- Law. Coast had a 8 State chain of 22
tial risk of liability in this situation.” grain elevators, feed mills, barge facili-

Peter Taft, then Assistant Attorney ties, and other related services. The
General for Land and Natural Re- debt includes $14 million to secured
sources, Department of Justice, while  creditors and $20 million to an esti-
not conéeding Hability, acknowledged mated 200 unsecured creditors—mostly
that there was no question that the farmers and local elevators that sold
Government would be used. On Sep- to Coast Trading.. .
tember 23, 1982, a class action law suit In Stockport, Iowa, an elevator col-
was filed in the U.S. District Court for lapsed 2 years ago where too much
the District of Columbia seeking de- grain was delivered without receiving a

’

captured  regional and national head- -
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' VAL ER RIVER PALUTE TRIBE OF )
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i5 V. ) CIVIL NO. 2707 BRT
)
FS lsGnIERN PACIFIC TRANSPORTATICN )
3 0., et al., )
i7 )
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)
19 _ )
UNITED STATES OF AMERICA, )
20 )
Plaintiff, )
21 )
V. ) CIVIL NO. 2708 BRT
22 ) '
SOUTHERN PACIFIC TRANSPORTATION ) Consolidated Cases
73 CO., et al., )
)
4 Defendants. )
)
25 MEMORANDUM OF THE UNITED STATES IN RESPONSE
26 TO DETENDANT'S MOTION FOR- PARTIAL SUMMARY
- JUDGMENT, AND IN SUPPORT OF ITS CROSS
27 MOTION FOR PARTIAL SUMMARY JUDGMENT !
28 ’ Statement
79 The defendant, Southern Pacific Transportation Company,
23 has moved this court for partial sumﬁary Judgment on the question
31 of the measure of damapges to be applied in the present case. THe )
32
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Co. v. United States, 318 U.S. 363, 366-367 (1943). All three

defendant has presented thrce alternative measures of damages from
which 1t requests the court to select one. The defendant alleges
that with respect to this guestion there is no issue as to any
material fact and that this questlon is appropriate for summary
Judgment. It is undisputed that the defendant has bheen trespascing
upon land held by the United States in trust for the Walker River
Pajute Tribe and 1ndiv1dual Indian allottees since the constructict
of its raillroad across the.tribe's reservation. It is also undis-
puted that the plainéiffs afe entitled to an‘award 6f damages based

upon the defendant's trespass. Unlted States v. Southern Pacific

Transportation Co.,,5ﬁ3.F.2ﬂ'676 (ch Cir. 1976),

We do not contést the defendant's baslc premise that the
court may by summary Jjudgment prescribe an appropriate mcasure of
damages to be applied in this case. We do, however, take issue
with the methods proffered by the defendant as being appropriate.
For the reasons to be outlined belew, the United States moves this
court to deny the defendant's motion for partial summary Judgment;
but moves the court to enter a partial summary Jjudgment in favor or
the United States adopting the measure of damages which we believe
is appropriate for trespasses upon Indian lands.

I

THE FEDERAL COURTS MAY FASHION ITS OWN
REMEDY FOR TRESPASSES UPON INDIAN LANDS

Where the United States exercises a constitutional funcsic
which is governed by federal law, and where there is no federal
statute regulating the exercise of that function, the federal couri

are free to fashion their own rules of deeision. Clearfield Trust

1]
requirements for the applicatlon of federal common law are met in

this case.
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Indian title is a matter of fecderal law, Onecida Indian

Nation v. County of Oneida, 414 U.S. 661, 670 (1974); United States

v. Sante Fe Pacific R. Co., 314 U.S. 339, 345 (1941); and the

management of lands held by the United States for Indians is a
constitutional function. U.S. CONST. art. IV, §3; art. I, §8.
Additionally, there 1is no federal statute regulating the measure
of damages to be applied agéinst,those who have trespassed upon
Indian lands. Thus, the federal courts are free to fashion their
own rules of decision with respect to. the measure of damages to be
used té compensate Indians for the deprivation of the use and

- S 1/
occupancy of thelr lands. ‘Clearfield Trust Co., supra. The United

States urges the court  to féshidn‘é measure of damages to be applied
in this case based upon the analysls outlined below.
IT
THE FEDERAL STATUTORY SCHEME REGULATING ‘[LE
MANAGEMENT OF INDIAN LANDS PRECLUDES THESPASSERS
UPON INDIAN LAND FROM REAPING ANY BENEFLTS

It is well settled that where rights prctected by a

federal statutory scheme have been invaded, the federal courts will

provide whatever remedies necessary to effectuate the Congressidnal

purpose. J.I. Case Co. v. Borak, 377 U.S. 426, 433 (1964); Bell v.

Hood, 327 U.S. 678, 684 (1946). Congress has established a complete

statutory scheme‘providing for the protecection of Indlan lands and
providing for the manner in which one may acquire valid rights-of-
way across such lénds., Among the most important statutes regulating
Indian lands are: (1) the Non-Intercourse Act (25 U.S.C. 177)

whiﬁh precludes the acquisition of interests in Indian lands except
by treaty or statute, (2) Section 16 of the Indian Reorganization
Act (25 U.S.C. 476) which empowers Indian tribes organized under

the act to give its consent prior to the acquisition by third

1/ Upon this point, the United States and the defendant
are appavently in agreement. {(dee Pefendant's Hemo. pp 15--16).

-3 -
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1 arties of any interests in their lands, and (3) the General Rights E
2 lor Way Act (25 U.S.C. 323 et seq.) which authorizes the Secretary ;
3 |of the Interior to grant rights~of-way across Indian lands to those !
4 who comply with the provisions of the act and any regulations promul- %
5 gated pursuant to the act. The purpose of the Non-Intercourse Act
6 is "to prevent unfair, improvident or improper disposition' of Indiar
7 | property. Southern Pacific, supra at 698. Section 16 of the
8 | Indian Reorganization Act was intended to give the Indians "control
9 |of thelr own éffairs ahd.of their own property.“ 78 Cong. Rec. 11125
%0 (1934); see Plains Electric & Transmission Cooperative Inc. v. Pueblg
11 for Laguna, 5”? F.2d 1375, 1380 (10th Cir. 1976). And the General
12 Rights of Way Act wés‘intenQea:to‘assure thélprotection of Indian
13 |interests by the Secretary of the Interior when rights—of-way were
14 |granted across Indian lands. Pueblo of Lapguna, supra, at 1380-1381. E
15 |A11 three of these acts have been violated by the defendant's tres-~
16 pass in this case.
17 This statutory scheme was intended to prevent non—Indians
18 {from taking unfair advantage of Indians by making use of their
19 property and reaping unjust profits. See Southern Pacific, supéa,
20 |lat 698; Bunch v. Cole, 263 U.S. 250, 254, 255 (1923). That being
21 [ the case, those who invade the federally protected rights of Indians ;
22 by wrongfully taking pdssession and making use of thelr lands
23 | should be. precluded from retaining any benefits received as a result
24 |lof the wrongful use and occupation. This approach to damages has
25 |lbeen adopted in cases dealing with Indian lands as well as other
26 |lgovernment property.
27 In Bunch v. Cole, supra, an individual Indian allotteé
28 |jsued to recover for the wrongful cccupancy and use of his land.
29 (IThe land had been leased to the defendants in violation of restrict-
30 lions imposed by Congress for the Indians' protéction. The defendants] !
31 ||subsequently, sublet the premises and realized a substantial profit. ;
32 :
i -4 '
| |
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In addition to seekiné a declaration that the leases were invalid,
the Indian plaintiff sought to recoup the profits derived by the
defehéants. The Court, after holding that the leascs were invalid,
recognized that the protection intended to be afforded to the
Indians by Congress would Be effectuated by allowing the Indians

to recoup those profits. Id., at 254-255.

In Pine River Logging Co. v. United States, 186 U.S. 279

(1902), the Court was concerned with the proper measure of damages
to apply against those théhad trespassed upon government land for
the purpose of wrongfully'seizing timber. In arriving at its
decision, the Court scated: ' ‘

If trespassers under these circumstances
were permitted to escape by the payment of
the mere stumpage value of the standing
timber, there would be a strong inducement
upon the part of these operators to avail
themselves of every opportunity of seizing
this timber, since they would incur no
greater liabllity than the payment of a
neminal sum. It is only by denying them

a credit for their labor expended upon it
that the government can obtain an adequate
reparation for this constantly growing evil,
and trespassers be made to suffer some
punishment for their depredations. at 295
[Emphasis added].

Accord, Wooden-Ware Co. v. United States, 106 U.S. 432, 437 (1883).

In the present case, if;the defendant is permitted to retain the
benefits 1t has obtained as a result of its trespass, there would
be a strong inducement for others to encroach upon Indian property,
"since they would incur no greater liability than the payment of a
nominal sum." Unless the defendant is denied "a credit" for its
use of this land, the statutory scheme established by Congress will
not be effectuated nor will thg Indians receive an adequate repara-

tion for the injuries inflicted upon them.
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The Supreme Court has apparcently recognized the validity
of requiring a railroad that has trespassed upon Indian lands to
forfelt any beneflits 1t obtained by virtue of its wrongful occupationL

In United States v. Sante e Pacific R. Co., 314 U.5. 339 (1941), a

case very simllar to the present case, the United States breought
suit against the defendant railroad for the purpose of quieting
title to the Indian land across which the defendant had constructed
its railroad, and also for the purpose of requiring the railroad

to "account fof all rents,,issueé and profits derived from the
leasing, renting or‘usé~of fhe lahds” in qﬁestion. Id. at BUWf
After holding that the Indians did have title to some of the lands
in qﬁestion, the -Court fuledjthat ﬁée‘ﬁnited States was entitled

to such an accounting.f ;g}‘at‘359.£/' Tﬁééefore, in fashioning a
form of relief in this case, the court should be guided by the
principle that the defendant railroad may not rctain any of the bene-
fits it has acquired by the wrongful use of the lands in question.
III .

AS BETWEEN RENTAL VALUE AND PROFITS, THE
PLAINTIFFS ARE ENTITLED TO THE GREATER OF THIE TWO

We have previouély demonstrated that the defendant in
this case may not retain the benefits of its WPongful occupation of
the Indian land in quesEion. Thus, in order to arrive at a compensa-
tory award, it will be necessary to inquire as to the benefits actu-

ally received by the defendant. Such an inquiry involves questions

2/ It is important to note that Sante Fe Pacific R. was
required to account for all of its profits, notwithstanding the
fact that cjectment of the railroad was not at issue. Subscquent
to the f1ling of the lawsuilt, the defendant railroad had quit
claimed to the United States all the lands it had claimed within the
Indian reservation in question. Sante Fe Pacific, supra, at 358-
359. Therefore, the fact that the ejectment question has in effect
been mooted by the position of the Department of the Army does not
preclude the court from granting the relief we seek. The defencdant's
assertion that the measure of damages to be applied in this case
turns on whether the railroad will or will not be ejected must fail.
(See Defendant's Memo pp. 16~18).

-6




of fact which may not. be disposed of by this motion. However,
standards for measuring these benelits can be formulated at the
present time by the court.

At the very minimum, the defendant has recelved the
benefit of the actual use and occupation of the land in question
since the construction of 1ts railroad line. Therafore, at the very
minimum, it'mgst respond in damagengor the value of the use and

. 3/
occupancy of this land based upon 1ts extent and duration. Utah

W 00 3 N U B W N e

Power & Light Co. .v. United States, 243 U.S. 389, 411 (1917);

United States v. Bernard, 202 F. 728 (9th Cir. 1913). However, the

ot
==

ok
Jund.

defendant may have received by way of profits an economic benefit
12 whichjexéeeded the bental'Qalue qf'the 1and.: If this in fact proves
13 |ite be the éaSe, the Indians’are entitled to recoup those benefits,

14 |In Green v. Biddle, 21 U.S (8 Wheat.) 1 ' (1823), the Court stated

15 [that:
16 Whoever takes and holds the possession of
: land to which another has a better title,
17 « « «. is liable to the true owner for the
profits which he has received, of whatever :
18 nature they may be, and whether consumed by |
him or not; and the owner may seize them,
19 although removed from the land. . . . Id.,
at 35.
20 The courts have recognized that a trespasser should not profit from
21 | -
his wrongful use of another's property. Thompson & Ford Lumbei Co.
22
v. Dillingham, 223 F. 1000, 1003, 1004 (5th Cir. 1915); Edwards v.
3
2 Lee's Administrator, 265 Ky. 418, 96 S.W.2d 1028 (1936); Raven Red
24 .
Ash Coal Co. v. Ball, 185 Va. 534, 39 S.E.2d 231 (1946). Thus,
2
25 the owner of land may choose between the rental value measure or
26 the profit measure depending upon which produces the greater result.
27 McCormick, The Law of Damages, §126 (1935); see Nathan v. Dierssen,
1
28 146 Cal. 607, 130 P. 12, 14 (1913); Dirme Savings Bank v. Altman,
29 '
!
30
31 3/ This is commonly known as the rental value measure of
© ldamages. :
- i
RYA i
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f275 N.Y. 62, 9 N.E.24d 778, 781 (1937). Based upon these well

settled rules of law with respect to the wrongful uce of another's
property, the court should adopt a measure of damages in this fase
which allows the plaintiffs to choose between the rental valuei/ of
the land in question, or the profits derived by the defendant as a
result of the use of this land, depending upon which proves to be
greater.é/ o ' B ‘

- | oIy

- THE MEASURES OF - DAMAGE SUGGESTED .BY THE
DEFENDANT ARE CLEARLY INAPPROPRIATE FOR THIS CASE

The defendant has suggested three measures of damage
for the court to apply 1n this case. The three measures are: (1)
the dlminution‘qf value‘measure, (2) the inverse condemnation
measure and (3) aﬁ4al£ernative measure based upon a 1902 Act of
Congress. Although the defendant acknowledged the existence of
the rental value measure, not suprisihgly it confends that this
measure 1is inapppoppiate.é/ A review of these suggested measuresv‘

and the defendant's bases for suggesting them will demonstrate that

they are completely inappropriate for this case.

4/ The question of how you measure rental value can and
most likely will be the subject of an entire brief. We are not
asking the court to rule -on the proper method of valuation at this
time. We are only seeking a ruling that rental value is an appro-
priate measure, assuming the profits do not prove to be greater.

5/- Where the trespasser has maintained his occupation of
the land in bad faith, he will not be allowed to deduct from the
award to the plaintiff the value of any improvements made upon the
land. In cases where profits are used as the measure of damages,
the bad faith trespasser wlll not be abie to deduct his costs and
expenses. Jeems Bayou Club v. United States, 260 U.S. 561 (1923);
Woodenware Co., supra. ’

We believe it can be demonstrated that the defendant has
trespassed in bad faith. We do not intend to seek a final determina-
tion as to the defendant's good or bad faith. through this motion.
This question should be left for trial. However, 1t should be recog-
nized that the result of the court's determination on this question

will have an effect on the amount of the final damage award.

6/ It is interesting to note that the defendant
completely ignored the profit measure of damages.

-8 -




A. Diminution In Value

The defendant has suggested that damages in this case

[ R A

should be based upon the difference between the‘value of the land

immediately before and immediately alter the trespass occurred.

o

(See Defendant's Memo, pp. 16-17). The basis for the defendant's
position 1is that the trespass in question is of a permanent nature,
and the dimunition-measure is appllcd iq such cases.'

It should first be noted that thio same argument was made

O 0 0 D

by the defendants in Utah Power and Light Co., uupra; at 393-394,

10 | where a power project was operating wrongfully upon land owned by

11 | the United States. The Cour't rejected the- application or this

12 | measure of damages, s*nce,it required that the defendant compensate
13 the United States for the use and occupancy of the land based upon
14 | its extent and duration. Id., at 411. Upon the same basis, the

15 | court should reject the use of this measure of damages in the

16 || present case.

17 Secondly, it is our view that the aprlication of this

18 | measure to trespasses across Indian lands would completely frustrate
19 the statutory scheme established by Congress relating to these lands.
20 | (See Section II, supra). ‘A defendant, after a long trespass such as
21 || we have here, could escape with the mere payment of a nominal fee. i
22 It 1s conceivable that rather than decrease the value of the land,

23 the presence of the railroad has increased its value. If this is

24 in fact the case and the diminution measure is applied, the defendant
725 will have had the free use of this land for nearly 100 years, while
26 the Indians would obtain nothing in damages. The federal polley

27 |lunderlying the Non-Intercourse Act would be completely undermined

28 if the court adopted this measure.

29 More importantly, however, the trespass in question is not

39 | permanent 1n nature, as the defendant suggests. The defendant, rely-

31 ing upon a line of cases where the courts refused to enjoln trespasses
R - |
]
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by railroads, argues that the public nature of this railroad would
preclude the granting of injunctive relief against its continued
operation. The cases relied upon by the defendant, however, do not

apply to the facts of this case.
Two major distinctions can be drawn between this case and

the cases relled upon by the defendant. The f{irst distinction
stems from the fact that the trespass in question is over Indian
lands which are specificall&.prptected—by an Act of Congress. 25
U.S.C. 177. The Non-IntéPcourse‘ActApreciudes thé acquisition of
interests in Indian lands except by treaty or statute. The ilinth

Circuit has already found that Congréss never authorized the right-

of-way in question. Southern Pacific, supra.;:If the defendant's
trespass 1is considered.t§ be perhanéﬁt.in natufe, it wéuid effectively
result in the éranting‘of'anviﬁtefeSt in Indian 1énd to the defendant
contrary to the explicit provisions of the Non-Intercourse Act.

None of the cases upon which the defendant relies involved trespasses
by rallroads across Indian lands.

Additionally, in all the cases cited by the defendant, the
landowner had either consented to the entry by the railroad, or knew
of the entry and failed to act. In the present case, the Indians,

at the time of the defendant's entry, were incompetent to authorize

the defendant's permanent occupation of the land. Southern Pacific,

supra, at 697-699. The United States, owner of the legal titie to
this land, never consented to the defendant's entry. Congress re-
peatedly refused to approve the right-of-way across the reservation.
Id. at 681, Purthermore, it may not be contended that the failure
of the Indians or the United States to act would preclude the issu-
ance of an injunction in this case. Once again, the Non-Intercourse
Act brevents the application of laches or estoppel agalnst Indians
where there 1s a threat that thelr interests in property may be

lost. United States v. Ahtanum Irrigation District, 236 F.2d 321,

334 (9th Cir. 1956), cert. denied, 352 U.S. 988 (1956). Therefore,

=10 =
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the defendant is incorrect when 1t asserts that its trespass is
permanent in nature.l/

Lastly, the legal authoritiles relied upon by the defendant
for the use of the diminution measure of damages are not applicable -

here. The defendant has cited Harrisonville v. Dickey Clay Co.,

289 U.S. 334 (1933) and the RESTATEMENT OF TORTS (Second) §930 in
support of its position. .Both of these~sources COncern invasions

of interests in property by viftue of nuisances where the courts hav
consistently applied a balancing of interests aﬁproach to the issu-

ance of an injunction. See Smith v. Staso Mining Co., 18 F.2d 736

(2nd Cir. 1927); Stockdale v. Agrico Chemical Co. Div. of Con. 0il
Co., 340 F;Supp.’2M4 (N.D.~Iowa{l972);v:This_case involves a trespas
not a nuisance. ( o o " ‘

This review of the bascs for the defendant's assertions
that the diminution measure of damages is applicable in this case.
clearly reveals that the defendant is in error. The diminution
measure must be rejected as an alternatixe.

B. Inverse Condemmation

The second measure suggested by the defendant is based
upon an inverse condemnation of the right-of-way in question. If
this method of computing damages 1s adopted, the defendant would
merely have to pay the value of the land on the date of its original
entry, plus interest. This method of assessing damages must also
be rejected.

As was the case with the diminution measure of daméges,

computing damages in thils case based upon an inverse.condemnation

, 1/ Although the Department of the Army has indicated 1t
will condemn the right-of-way, if necessary, in order to keep the
defendant's line operating across the reservation, that fact has no
bearing on classifying the nature of the trespass for purposes of
damages. The fact that the Army may come to the defendant's aid
cannot alter the amount of damages the defendant must pay for its
wrongful occupation of the Indians' land.

- 11 -
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1 limethod of valuation would also frustrate the stztutory scheme estab-
2 illished by Congress for the protection of Indian Zands. {Sec Section
: 3 (17X, supra). It too weuld allow the defendant ©: escape after a 100- g
3 4 llyear trespass by the payment of a nominal sum. In addition, it must %
1 £ Jlbe noted that no statutory authority exists auticrizing a railrosd |
6 |lto condemn Indian triba; ;and.8/ An Act of Con gres" peciPically
{ 7 |[authorizing the condemnation of tribaI truot lards must exist before
8 ||such land may be taken. ‘United Stales v. Winnebago Tribe of Nebrasiuz,
9 |542 F.2d4 1002 (8th Cir. 1976). Absent the abil;ty of the defendant
19 |to adversely condemn the lénd in question, no retional basis for
3 11 lcomputing damages on that basis exists. Therefore, the inverse
12 condeﬁnétion method'bf éqmpdtinérdémégesvmust also be rejected.g/
13 C. Alternatlve Measure ;
14 The third measure of damages suggested by the defendant .
15 |is based upon a 1902 Act of Congress. 32 Stat. 134. This method
16 |should also be flatly rejected. If adopted, it would require the |
17 ldefendant to pay a minimal amount over and above the condemnation 5
18 |lvalue of the land in 1882. The method 1s in effect a modification ?
19 llof the inverse condemnation formula suggested by the defendant.- As |
20 |lwith the other measures proferred by the defendant, it too, if
21 lladopted, would frustrate the Congressional statutory scheme estab-

; 22 i{lished for the protection of Indian lands. Furthermore, the method

23 | bears absolutely no relation to traditional measures for compensating

24
25 8/ There is statutory authority authorizing the condem~
3 nation of Indian allotted land. 25 U.S.C. 357.
26 ;

9/ Although tribal 1and may not be inversely condemned,
27 & recent Ninth Circuilt decision held that allotted land may be
inversely condemned. United States v. Clarke, 50 F.2d 765 (9th
78 |Cir. 1979), cert. granted, 48 U.S.L.W. 3187 (197%) We do not

belleve, however, that allotted land should be treated any differ-
29 ently than tr ibal land with respect to the measure of damages for :

trespasses. The measure suggested by the defendznt as applied to j
30 allotted land would also frustratc Congress' statutory scheme for :
’ the protection of Indian lands. We alco point cut that the Supreme
31 Court will pass upon the validity of the holdinz in Clarke, a
holding with ‘which we strongly disagreec.

a
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1 llandowners for trespasses. Utah Powor & Light, supra; Green v,
2 Biddle, supra. It 1s folly to suggest that this ie a method which
3 | Congress would have fashioned to remedy a wrongful trespass. The
4 {use of this method has absolutely no basis in the law and must be :
5 irejected. !
6 Conclusion |
7 The defendant has wrongfully possessed land held by the
8 |United States in trust for thé Walker Rilver Tribe and its members
Q9 |for almost a céntury. The plaintiffs are entitled to be compensated
10 |for the wrongful deprivation of their land. The parties héve asked
11 |the court to fashion a means of measuring'the amount. of compensation
12 [ due the plainﬁiffs in this’case, Thé‘resolution of the question
13 |is appropriate for summary Judgment{ V;
14 The measure of damages to be used for compenéating Indians 5
15 |ifor trespasses upon their lands 1s a matter of federal common law. j
16 ||In formulating the measure, the court is free to develep its own é
17 |rule of decision. In so doing, the coarg\should be guided by the ;
18 lprincipal that trespassers upon lands may'not retain the benefits %
19 jlacquired as a result of their wrongful action. To rule otherwise ‘
20 would frustrate the statutory scheme established by Congress for |
21 the protection of Indian property. 1
22 Since the defendant has preceived the benefit of the use
23 and occupancy of the Indian land in question, it must, at a minimum,
24 {pay for the value of that use and occupahcy. If by way of profits
25 the defendant has received more in benefits than the value of the use
26 and occupancy of the land, the plaintiffs may recoup these profits. ;
27 The application of such a measure of damages in cases dealing with
28 the w?ongful use of land is well estéblished.
29 The methods suggested by the defendant, hewever, are
30 clearly inapplicable to the case at hand. Tnitially, all the j
31 methods, if adopted, weuld frustrate the statutory scheme estab- }
32 - 13 -
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1 lished by Congress for the protectlion of Indian lands. Secondly,
2 none of these methods are appropriate for factual situations such
3 || as we have in this case.
4 Based upon all of the forcgoing, the Unlted States re-
5 quests that the court grant its motion Tor partial suusmary judgment
6 declaring that the defendant must answer to the plaintiffs for
7 damages based upon.either the rental value of the land occupled by
8 the defendant fof the period of the trespass, or bhased upon the
9 amount of profits derived by the defendant by virtue of the use of
10/
10 | this land, whichever is greater. The United States also asks j
11 the court to deny the defendant's moticn for partial summary %
: o L |
12 || Judgment. ] : |
13 Respectfully submitted, i
14 B. MAHLON BROWN
United States Attorney
15 |
SHIRLEY SMITH
16 Assigfant United States Attorney
f’; [
t
17 N S
Lbud{,\,-f /,/, &Q({,Q_/ \
18 REMBERT A. GADDY - {
Attorney, Department of Jus®tice
19 Land and Natural Resources Division
Washington, D. C. 20530
20 .
21 (L e,
KFNNETH A. MARRA
22 Attorney, Department of Justice |
Land and Natural Resources Division j
123 Washington, D. C. 20530
i
24 Attorneys for Plaintiff ;
|
25
26 |
27 .10/ Since the defendant in two of its suggested methods é
of damages has Indicated interest should be applied, we infer that l
28 the defendant concedes that interest applied to the damage award §
would be appropriate. As the court stated in New Orleans v. Gaines, i
29 82 U.S. (15 Wall.) 624 (1873), unless intercst Up to the time of ]
trial is - added to an award for the detention of land, the plaintiff i
30 would net obtain a "full and complcte indemnity for the injury toc
his rights." Id., at 632. Unless the defendant contends otherwise,
31 we gsee no negd to discuss that question in this memorandum.
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cienor unuu’:x

itor, Washingtea, D,C. v
intlon: - Assoclace Solfcitor, Indias Affcirs

Froa: l Ticld Sclicitor, Tviu Citics,?ﬂl é@l/
Subjieet:  Sals of Iundizn . 1locmouts without Fo“_zuL

In reviewing waay of . the sllotaent f‘lvs et the Yinnnsota Azency. :
Renddjl, 1t rocantly beoeome apparent that grent nushors of allotuenta
were 5old during the 1250°'a. In choeliny furthae on come of these
e2le2s, it seoma that meny were uade vith only partizl congsecat of the
hzirs of the original allottees, and sone ware made with no consont
whatyoover. The docuzentc from three vepragzeatative sales are enclosed
for your infariztion, and the Ageacy Raslty Offlecer has heguen a
gystaaatic roviaw of the files. Ta ast lﬂates. from hils inftis]l stazes
of review, that apuacds of 2,000 parcels of land were =0id darlag that
pericd with less than full coasent af tha henzficiarieon and in
guastiountla elraimstances. IZ there were 2,007 of ﬁuch salas en

tha six Mimressta Chiﬂ"emav.rinu renervrtions alona, It 1s ltkaely

that tha £izure 1s ou grearer on the reservations undar tha
th;SdiCtiOﬂ of the Cr@at Lakas Azency and tho Hichluman Azeney.

Jith re-72rd to the “alna of irnesota Chippeva Rl;oLmﬂﬂrs ths
allOtJ“Dtc in quastlon vera truast a2llotents and srore wmada parsan

the o

' to tha Generzl Allotnent et of Pebraary 9, L1337, 24 sSeatr. 137, and .-
tha Nelsoa Act cf January 1A, 1879 2% Seat. /42, thoush. some o
allosnents on the Yond du Lac and Grand Tortage Ycaarvatiows warn

mada previouzly uader the Treaty of Septeaker 30, 18534, and sere in
restricted ztatus. Tha allotnents ware eithsr not wade until aftar 157
6r wera extend2d at somae peint by Fxecrtive Ovder, =d -rers than extended
JAndafinidtely vhien all six rvencrvarions vated to aceept the grovisions
joL the Indiza Reorzanization Act of Juune 18, 1924 4% Stat. 935,
;Soction L, 23 7.5.C. % 4&Ah, provides:
!

X j Txeept as provided (n sactions AABL, A%, 4F3, LAL . L6,

s G466 -870, 471 A3, 474, H7%, &T6-A77, and LT0 o thia title.
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a0 aala, . . . or othor tranafoy ¢f rascricted 1-Yian i
. lands . . . ohall o be ande ov azproved: Teovided, Lnvover., ;
Thzt suaeh londs or dntarasts sey, with ths neprovs) ol phe f
Secrotury of tha Intaricr, La zold, deviaseld, cvr othoviise . ;
- ctragsiocred to the Inddan triba An which the bards or ahares !
aze locatud . . . .

Tho oxteat o which the atave gaction 13 applicable to tvust allotted
landa on recervationa where tae Indian Resrpanization Azt vaa adopred
dozi not appear to hava haan judicialiy de:e.“inﬂl, thouszh the Joliclivor
gpote to tha question in Yeope of tha Sceretary's Aurherity Under the

Act of ey ggL_yf@{,fi~360,_. June 7, 1959, as follovs:

This prohibition aﬁplies to 211 “'reatricted Indinu lands
includingy trunt imads, [Sea Tstate of Fe to sah Joifersoen,
IA~-19, May 4, 1950.] held by individual Indiasas who nre
nenbers of tribes that btrousght thoaselves within the "
cormpasa of the 1934 act. [See Solicitor's aswozrundum of
‘lovexzbor 20, 1934, to Comaiasioner of Indian Affaivs.)
Thug, all such lands are "held undee,” or subjzct to,

the proviuslons of the 13?5 act.

The above fntarpretation szenz conaistent with the Iunterpretation placed
on Sccticn 4. 0of the I.R.A. by the Burean of Indfan Afiadrs daring the
Lulanca of the 1230's and the 1940'g, ginee no allothed lands appear to

= -~ havae boan ‘sold on I.R.A. tesarvations duving that period excapt ina
accordance with that sceticn. However, with the prucaze of the Act of
day 14, 194%, 62 Stat, 235, 25 U.S.C. 8 483, the intorpretation appears
to be,'at Jeast with respect to salas of allotted lands, that the provislons
of Section 4.- of the I.R.A. were repazled. The 1948 act providesn- '

Tha Secrctary of the Interior, or his dily anthorizad

representative, is authorized in his discretion, and upon

applization of the Indian owvners, to {issue patents in fee,

to rewove restirictions amainst aliunatfoq, and to gspprove

conveyarcas. _

- 2 - N

Tha caly reported da2cision on this quastion, tnau th oaly a trief “er Curiax
}_”ﬂ on unctated faots, seems Lo support thiz intﬁr wetation,

oniy
Iae dn Flambeau Band of Take Superior Chiorera Tudlians v. McXay,

lr

221 F.2d 836 (D.C. Cir. 155%), stotes cryptically,

2 wi o Digtrict Court thot the Act of May 14,

1648, 62 Stht. 23R, 25 1. 5.CLA. § 437, releaced covtalin
g constin, fncluding those hare i{avolved,
airat sale or tx1nsfnr inrosad by the

fromn pro‘ ihition

3 > !
fct of June 13, 1574, 48 Star. G35, 5 6. 25 7.S.C.A. £ 44,
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rlata lamsunce of ehee 174
tostrietioss on asals or
‘o & ef the T.RVA., it

-
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25 l{.-J‘.'\,- o nehlte Tevi

I the Seccretavy oE the Intarisy docidos the hinir or haiva
of such decatent compotent ko mamnse their ove 2ifaira, he
chall faruea te ouch haie or haiva & patent In fca for the
allotuent cf suth decodent: if h“ shall decida cne or moze

of tha hefrs to he iacoapetont, he may, in hls di=cretion,
ceuse guch linda to be sold: . . . Providel., Thas tha proceeds
‘of the zale of tnharited lands sholl be pafd to such hair or
"heirs as may ba competent and held la trust subjact to use

and expencditure during the trust pariod for such heir ov

heirs az nay be inconpetsut 2s thelr respectlve Intarests aay
aprear: . . .

Tha gtatute spueifically requires a finding, prior to offectiation of tho
nala of glletced laads, that oue or uora of tha heirs are incoapatent.
It dowa net, houwaver, speak to the quastion of whether or not all helirs
wust escnsent to thoe sale As reecently ag June 15, 1671, a {airly
crrn;oh'u91ve legel vvﬁorarddm was prevarcd by yonr offlece 4n coonection
Ath an appeal of Mrs. Cyathia "iidthaun for 3ala of Tort Peck Allotmant
Yo. 1279, a copy of which 1s attachad tor your reaqy reference. It
ihktizllv eorractly polnta out that ona or uore of tha heirg wust he
© found inconpeteat before the Secratary has suthority to sell the land,
and thea procaeda to dlacugs tha varions Solicitor’s Opinfons vhich
hoid that sales may ha made ulth leas than full consmant, being a
rusorandm of Auagust 14, 1537, an opinfon entitled Mutherity of - Commissioner
of the Geicral Lard Offlge to Issue Potconts in Fee Covering | Lnlid
X ] -(

ats vi } hmvx*gﬁggf.O‘ tHc —L;"Fﬁﬁvrlviﬂ" the Allﬂc sentsy

pamdin - oo—

n ’ypr of Cirdlen mmers, o 33357, 59 I D. 169 (Sugust 29, 1643); a
fcotwate in an opinisn on ancther °¢Hj“ct entitled Fataontg In Fee,
M-3A184, 61 I.9. 203 (Tebruary 15, 1954); and a qunattouailo roFerurc
in an opinlon eatizl=d Consent of Indfans for Sale of Allottel Tiader,
H--36477, 65 1.D. 101 (Harch 5, 1958). The 1071 npi1toa concludou,»
I havo found no cgu2 law dealinz with the specific quﬂSLtnv
of vhethar salas by the Secretary undor 25 H.S.C. § 372
require corcent of 211 tha owners. Towever, the statute on - ’
its face does not require such conseat and the legislative
history ia, at best, inconelusive. BPBursan pollcy has
authorizad such s2les for nany years and we hive previous
§olfclitor 's cpintons vhich suzpare the concept that conarmt
i3 not required. An arzuncat conld be nade that the Bareaa 3




. 4
policy under 36 I2% 2.2.3A(1) colvaevs § £l
leersagas tha poseihility of uwonuai_om i
soliay to dndlvidual eaooa, which ooy "'-'t- DA caurt o srriin
ddvin thls o minfserncive | prastice. 2 An. Jur. & fd:!niﬁtinr;yn
Loz §5 240-0530 (19£2).  fowever, tharve sefun to bo rufiliclent

quborit to sustain the Murenu'sg preseat policy of allovice
sale of inhericad lands without the consomt of ooaz of ths
cwaers a3 jeap es tha condiclons mentioard fa 34 LA 2.2.34(1)

ara presant. .
The woinlon dees, howvavar, rtcovnin?, on pagze 3, that the gu2stion ia
balee engwared only with ralcraace to_ renervetlons aot under the Indian
Reorganization Act.”

Azain assumiag thet the 1942 act reinstoted full epplication of the 1017
nct, and asswainyg that the variovs Solfcitor's 0ffice opiniona are corract
ir that consents from all holrs ara not nzeossary prior to sale, uanv'of
the sales which too% place on the ressrvations of tha “(inuascta Chippeua
“tiha did pot even maet the ninimel requlroments oE tha 1810 a.:. 0f
- the three examples enclosaed, the only wention made ef incompetoncy s
contzined dn tha lettor froem the Superintendent to tha Area Dirasctor
reconaeading spproval of the sale, aad that is contained only in tha
files on-TFond du Lac 7140 and vond du Laec £ld. No muwution whatsoever of
incoapetency is mads. {a the £1le om Leech Lake #15. In the lettsr
relating to Tond du Lac ?1 1, the Saperintandant stutes thut, of thz
44 heirs, 17 consernted, 15 Zailaed to repily to his inguiry, addraszses wore
uahnoyn for 16 of th2 helrs, 3 ware deceasad, and 1 +wms {asane. o
suzrporting decurnenta vtion LHarmoever iz provided conceraing the insanlty.
Iin the lettar on Fend du Lac #1d, tha Superintendsni states that, of tha
41 hoirs, 31 conscated, 4 were decaased and 6 failed to reply, thouzh tha
latsar gocs cn to state that 2 of the A vho did not reply oblected. to the
propoced sala in writing. He then ¢oes on to nota that a number were
inconpetent, raming 2 and stating that 5 othaers wera winora, thouzh
presunably theae 7 were anong thoae who consented, and again, thore is
o supporting docunentation. Of the 5 heirs to Lzech Tave %15, noue
consunted and ona of these volced oral ohjactions to the zale. "llere there
vin nd stateent that any of the 5 was incamp:ccnt.

h

It doas rot, however, appear to he a reasonala interpretation of the
1049 act to hold that it merely repealed Saection. 4 of tha Indlan
itcorzanization Act, reinstating the austhocity of th* Seecratary undar
tha 1210 act. The langunxe of the 1943 act spacificnlly states that
the Yecretzry iz nutha*izﬂd to is3ae pataats and a,>"0JL convayangen
;09 application ¢f the Iadisa ownere.'. This {ape«wis an additional
{tion upen tha exictence of Saecrctavrial aathority to s~11. iucne
~t3 or apvrove cowvroyances, whieh comdition was not sporciifeally
tninﬂd in tha 1919 act. . The faet that avplicauion or consont of
tho Indlon ouners 15 regalrél £or sala of nn allotazar sulecr to the

L o}
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rravinglo allal thn
roguiroen tha
cerialio L8 4807
- the % cnt, gt
83 Y 2 Q encliciaries
cana sale of r 21 t. hat, navartheless,
llefzor, in Comuent of Inmdincus foz Sale of Allsctsd Timber, supra,

There are susisrous acts of Congrans dalagacin: bheoad povers
of discrerfonto tha Sccvatary with reupect to smeliing, laasing,
cer grantiug easements ov othar intevasts Jo Twedian lands

or dispoging of the products thereonf, or 2paraving anch
actions hy Indian restricied owners, hut unleseg the atatats
oneclfteally empowars tha Secratary to act without the
ceusent or approval, cunress or inpliled, of ali co -vwners,

aa in tho zartitfon gstatutes to vhich you vefinr {acca of

“June 25, 1910 (36 Stat. £55), and day 18, 1214 (39 Stat. 1?7),
as anended; 25 U.8.C. secs. 372 and 373), ha hos teen
reluctant te faca possible litization f£ron a hostile

cinority cunarship, even 1T the trasssctien appaars in

the beat Intcrauts of 211 co-owners.

In concluciscn, in view of the provisions of thz 17210
act, supra, (25 1.S.C. § £0AT the Secretary should zpprove
no ssla of tinmber on zllotted Indlsn lands without tha
consent, express or implied, of all owvmars thovacf, . . .
(Erphosis addad)
ts to tha interpretatious placed on Saction 4
of Fehruary 8, 1387. 24 Stat. 397, 23 N.5.C.
Hay 8, 1906, 34 Stat. 152, which provides,

Ly oven stronper analosy oxis
of the Genaral Allotment Act
§ 349, as omended by Act aof

Tlhe Sccretary of the Interior ma}.'in his diseretion, ani
12 is authorized, whenever he ghall be satisfied that any.

Tndian =2llottnz is compatant and carabla of managing hia or

hoer affalrs at aay time ro csuse to te issusd to zuch allactee

a patent in fee simple, and thereafter all rastrictions as to

gale, incumirance, or taxation of gaid land shall he ramwved

erd maid land shall not he liahle to thea satisizction of any

debt contractad prior to the issuine of auch uatent; . . . -

g ¢ coemplete alagznce {n tha alovz lanznaise of any provision
{ansion ov corsent by the allotees, it has bazn ennzisteatly
i, not enly by the Solicitor tat also by Iuliciai and Coazres:fonal




Is a2 vital priovequisite

15 ta 17?1 A 1622, thoussada of
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Fox papeeta woera iosusl o allottees ac
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appliczotion on x> nart of tn. cllerrn.
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'Many vers Lasued

-

a doeensed zl toe. again withont 1pw*icatlen. T2 Aets of February 7,
13927, 4h stre. 1247, 25 U.S.C. & 337%%, oud Februsry 2L, 123), 46 Stat, 129%,
25 U.%.C. ¥ 3578, uevo passed hj eccifieslly to allsvizte the aituatian oand
autharizoed emacallztion of fes patanta igsund without application or
conzent of tha patantea. They vera desceibed thuu. In Autherity to ngpgl
Patcot of Todian Allotteaz After Laad i3 :pfuaborrl hv Lien - Acts of . ..
”;bruhrv ”6 lM 27, "ﬁa Tﬁkruﬁrv 21 191 34 1.0, 160, Fefruary 13. 193

The object of hoth qtntutes; of cunrge, wan to corraec t or

. rzmedy the adninistrative arror of casting thoe fos kitle
upon tho Indian without hig application or couscnt, by
euthoriziug the Secretnry to cancel the gut nt 50 {3sued.

The langunsge which the courts have np?libd in striliing doun patants iasued

to allctteas and thelr heirs without epplication or co“"ﬂnt in even zore
coupelling whna applied to sales without applicztion or cousent of heirs..
particularly in lizht of the applicatinn regquirezent conteined in the 1837
ack, which does not appear in the Cernerral Allotaent Act. Fven so, the

ccourt in Unitad States v. Napn Deves Cvaﬁy, 16 ¥.Supp. 267 (. Tda. 1935).

roversed on ot] r~“rﬂu1J L85 1,23 232 (Sth cir. 1932, held that “{tiha

Z32
statute is clear that tha comsant and zpplication nust ;receqn actuzl Issuans
¢ patest, and such censent must bo poasitive aud coertzin.” Sez also,
inited States v. lewis Zounty, Ldako, 25 7.2d 236 (°th Cir. 1738);

uléIE:;“:ounty V. ¥ ‘iaDOF, 117 Mont, 378, 144 P.Id 171 (1945), Iysll v.
wa Countv, 139 ¥Wash, 537, 228 P. 513 (1"2u) Bachar v. Patencio,

222 ¥ Supp. 935 (D. Cal. 1064), aff'd 363 F.2d 1010 (Srh Cir. ), aad

United States v. Terry Couaty , 24 F.S5upp. 373 (D. Yach. 1933). vhich held,

——— s o

L4

The Indians’' vested right in this private property can only
be divested by due procees of law; it may not Le impaired
by lezielative act, even vhen the Indian {s a subjoect of
euardianship, Jones v. ¥eehan, 175 7.S. 1, 29 S.Ct. 1,

44 L.Ed. 49; Choate v. Trapp, 224 1.8, 655, at page 677,
32 5.Ct. S53, 56 L.td. 941, cupra., The Comnreas may
resove restvicticas to ali:natlon writh or without the
consent of the allottess, Williaus v. Johnson, 239 U.S.
£14, 36 S.CL. 150, 60 L.Fd. 33%, but such i3 a clasox
digtiuation frea dopriving the aliottcas, withnut thelr
conaant, of tha vested rizat to hWwld land fre~ frou
taration foxr 25 yaars. 7.8, v. Fenesah Conntv, Tdaho,

9 Cir., 2971 7. 6823, supra‘ Choate v. Traygp, . . . It i«
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cation. 13 tha latter j¢ 2 moro
cung, pl?t**h‘irl" In tighe ¢f the = :ciLLSJ
ontainwl {n the 19495 ncc. - o

ting that you con enclusioe that these sales,
aut conczat of al izad, the quzetion renains as
how to deal wit initially ssaaeund that
csuncellation of uhﬂ hesers La r« There
1. some suthority to 2 tae the curreat recerd titls

orasr Lust ba givo of the lauent to c411L1 ‘such 2 pavent. Bisek v,
Lellarsor, 5 V.24 594 (D. Minw. 1923), ciates, "[tlhere conld be no

camenllation without notice to the persan aetuzlly iuteresced and

2]

a3

opegortunity for a heariug in refarenca to thz action proposad.” Given

such notiee and hearingz, any subsezquent litization could he ja tha form

of Alministxative Procadure Act revicw of ajency action, vather than
quict tictle action by the Tmited Staztes on behalf 0f the heirs of the

al}cttca. Thia would sem the wmore lopfcal approach, thoush could not

ke followad in all cases: | The file on Leech Taka 715, vhieh 16 enclosed,

in ra&tascntatlvc of a sizaahla perceuteoge of less than full consant saloex:
au the Lezch Lale Hesarvation vhare the purchasar wac the flnived Statos
Tecnst Servica, ‘iﬂiiistrativa‘ncgoti"tlon vith the Denartment of
nﬁric"ltu e will b necessgary Lc resolva these cauns, nud ic is Likely
that aiziler salis to the Porast Seirvice and_otb‘ claral agenciea have
“““*n place ona othor Fe svrva(iona, ‘cuch as Lac Conrte Orellles andi

Lac du Tlanbean 1n Wisconsin, where Wational Forosts now {aclude portioas
c{ Indian- Reservations. ’

Sinilor to tha gituation where the Unired Statma Torest Searvice wiasg

rurchasar of the zllottad lards, thers are cases of prapertisn sold
with Jense than full consent duriag tha 1990z vhieh hava slnce hoen

rurchesed by the Tzited States In trust or the tribe or *and.  Tha
tenlny Offtecsr of tha M{inarsora Agancy has fdentifiod ana aael tract

o haa bosn purchased in £ee Ly the Hi wesota Chipnerna Toihe aubfect

to a sabdatantial purchasia monsy morLs

corstrustad evtansive {aprovoaentn. “1 STRE A o2 BRI RATAT NN O B
’

vatcu e S0ld to private pavvicos vhich poevs roosad oo cunating ov
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e hon held that any refund of the gurchase

ot eeun frea the Leasiiclsxies wandyved the
ittaliy. Th2 court in Sinlseal v. 1 Stazes, )

’\ "‘l"o 1?‘53)1 ‘:E‘_:.'...}:'.,t;_!‘f"“ 3("

#o worti’“ £ t!* pu*lic treasury 3ay bo uaed t0 rafund the

urchena priea ol lands subjcet to control of Talted i
Statns.‘hawc the purghcs1 was gat eside as g \

t
i3] 14 naving bean npade
in violarion of the applizabieé lows and repulat

Fﬂ‘wver, in nany o0f the canen, the hoivs aof the orizian) =llottee vecelved

or vory little of tha actwal coasidoration

patd for the lands, the
;;:J a2 fnstcad bolae apnlicd vo elafng.azainst the eszates of the
ailloties or proevices teaneficicl ownevs or o state useial sceurity or
01 Moo Assistonce claiugs. Tha file on the siale of Taech Lake Allotnent
fY0 iu an eremple of £ case vhore the entise procesds freom sale were
gupilad to an O] 2ge Aasiatancn clafu.

A winter of Soiiclter’s Opinlons upheld the practire of poyiny such clains
fraa the proenad: aacx;in* to 21 estate aiter the dcath of za allottee,
cven whare the ecicte has been gettled, and the propsrty distrivated to
tha belrs, State Ly“inl Sreurity Clafmg Avainst Destrictad Iadian

es, €L ILD. 37, June 2, 1552, digeausnns a rualer of thesz sod

irverds many of thﬁ srgasents sgainst cuch practice. The Selicliter satid:

LRt
A

L ;.

The jurisdiction cf the Szcratary cof the Interior over the
cxast or riatricted estates of diecased-Indians, including
th ,detcrA-1utian of hzirz and the approval of wille, 1=
ased upon pangions 1 ond 2 of the act of June 25. 1910, )
s aaeaded (25 ¥.5.C., 1046 od., sacs. 372, 373). . . . the
racticae of considering and a2llowviag claim azainat the
cutatos of da ~ased allotteas wasg alizost immedintaly
13tituted.l [13ce ¢ et oal., 42 DL AT, 8N01
12 (1913, vhzre 4t % : aJédpos of elzing  Clafas
fav reascnable eupa ¢3 of vthis nature receive {avarable
congdderaticn fn th iz and ave paifd cut ~f vontals or
cthar {win resaink the credit 0f the estate. |
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T+ i3 olrer that the 1910 afdf." ol :
Seeratary of the Interinr aas {ap 1’m
clsids wrainst trast reasiriched

Lt mizht U conton puacrica
{v the aatter of a 1nt ar vestriectoed
Tadlen eatates vun on §a soction S
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Rec'd Comr's Office-Bl:s

UNITED STATES SEP 121980
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR ;)DQ’ aerof
WASHINGTON, D.C. 20240
SEP 0 51980
MEMORANDUM |
To: Solicitor

Under Secretary
Assistant Secretary, Indian Affairs

Froms George Bourgeois, Solicitor's 2415 Claims Coordinator,
CIMS Contact Officer

Subject: Statute of Limitations Claims Program (SLCP) - Future Implementation

By this time I am certain you have reviewed my exit memoranda of August 29,
1980 outlining the most serious problems obstructing the completion of the
SICP; and of Augqust 15, 1980 regarding the critical central office direction
needed for the fishery damage claims in the Pacific Northwest. This memorandum
is to outline additional aspects regarding the program,

A. The CIMS Aspect

A second six month Milestone Schedule must be prepared before the end of
September, 1980, calling for, among other things, the following:

1. A due date assignment for the preparation of legis—
lative proposals covering the following claims, or
categories of claims:

a. 01d Age Benefits recovery;

b. Rights of way claims;

Cc. Secretarial transfer without consent;
d. Shoalwater Bay.

2. A report from all BIA Area Offices handling SLCP
matters on the status of the SICP in each Area Office
including a description of the remaining work to be
done in each Office with deadline and an estimate

of funds needed to camplete the program for each
specific category of claims, -

3. A report from all Field and Regional Solicitor
Offices handling SICP matters on the status of the
program in each office including a description of
the remaining legal services to be done in each
office with deadlines for each specific category
of claims. .
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4, Setting deadlines for the BIA, and the ASol-IA for
determinations in all categories of claims for legis-
lative proposals.

5. Setting early deadlines for the BIA Area Offices to
produce final lists for identified claims by categories

for use in the central office oversight hearings in early
1981.

6. Completion of a computerized tracking system for all
SICP claims, whether rejected, pending, viable, referred,
to the Department of Justice, sued on, and/or deferred

to the legislative process under Section 2 of the extention
act.

7. Setting a final date for campleting a review of all
litigation reports submitted to the Department of Justice,

or to U.5. Attorneys, for incampleteness, or other de-
ficiency.

8. Setting a final date for campleting of all supple-
mentation of deficiencies uncovered in items above,

9. Setting a final deadline for AScl-IA regarding
cuts on identified types of claims’ that will be
referred to the Department of Justice, and those that
will not be.

10. Reimpose Milestones not campleted fram the first
six months Milestone Schedule.

All of the foregoing must be completed within the next six months for tr
to stay on track.

B. The Heirship Aspect

Since beginning my efforts in this program in May, 1979, I have became i
creasingly conscious of heirship circumstances which contribute so heavi
the dilemma we face in the SLCP. These circumstances are in dire need c
addressed by the central office.

All of us are aware of the so~called "fractionated heirship problem" arc
impact it has had in generating Indian trust burdens on the Federal Gove
There have been legislative proposals to inventory the holdings, or by -
means to account for or even dispose of these numercus interests. I do
believe these proposals will solve the problem until we know who these i
belong to, and whether the owners are Indians entitled to trust protecti
In the past these considerations have been assumed and I no longer think
should be.
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I know of no study to date that has adequately treated or evaluated just who
these people are (much less identifying them by name and location) who own the
fractionated interests that we have been pursuing so diligently. I think that
a great percentage of them are no longer Indians. If I am correct, it means
we have unwittingly been developing claims to recover interests in lands that
should no longer be considered held in trust. Moreover, in a large nunber of
instances we are in fact pursuing claims against hona fide enrolled Indians
who happen to be the record fee owner of the fractionated interests we are
seeking recovery of and damages on, and whose titles to land are rendered
void by questionable trust obligations in favor of unknown persons.

As you may already know the fractionated interests involve numercus heirs.

An example will illustrate my point. In Aberdeen, SD, the Field Soliditor,
with the help of the BIA Area Office, developed educated guesses on the
number of heirs imvolved in 828 road rights of way claims on North and South
Dakota reservations that were forwarded late last year to the Department of
Justice in nine litigation reports. The Field Solicitor reported that the
number of heirs was about 6,800, Most of these heirs do not live on the land
or the reservation and most are unknown to the BIA. Many are thought to be no

longer tribal. If true, we are representing them to no good purpose, and only
by operation of law.

I recommend that a study be contracted for to investigate and determine who
composes the ownership of the fractionated interests. Whatever portion deter—
mined to be non~Indian should have, by legislative act if necessary, the trust
status of their interests rescinded. I believe the government's trust responsi-
bility will be greatly reduced as a result of this. '

C. Practical Legal Aspects.

This portion of my report deals with steps that may be taken in the event
Congress fails to restore or provide funds for FY 81 that will allow us to
meet the deadline, December 31, 1982, or in the event finding funds should
prove critical in any regard.

1. Jury damage award factor in title claims. Since the inception
of the program we have referred damage claims to the Department of Justice in
plaintiff style, i.e. with damage in the highest and broadest mode we could
justify them. Such damages have admittedly been embellished in many instances
where clrcumstances may not warrant it because of ardent Indian adwocacy. For
example, in tax loss claims where we are going after a county for recovery of
title, the lard has lain fallow since the tax sale, ard while the county may
technically be liable to us for trespass damages, my opinion is that jury awards
in such instances would seldom exceed one dollar. As damage claims, for all
practical purposes such claims are worthless.
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Recovery of title, of course, is the real reason for pursuing these claims.

I have never recammended curtailing these claims as worthless damage claims be-
cause it was an all expenses paid chance to get the title back., I realized scon
after becoming the Solicitor's coordinator that we should do this since title
claims never prescribe and pursuit thereof by this Department or the Department
of Justice (DQJ) may never otherwise materialize. So the option to retain

these claims within the SLCP was taken because it was probably the quickest

way to get something done.

In February, 1980, after DOJ had had a chance to review a few of the numerous
title claims with damage aspects, the Assistant Attorney General suggested at
a meeting in the Solicitor's Office that DOJ was willing to go after title
but not damages, and gave his reasons.

While I may not agree with the Assistant Attorney General's reasons, the fact
that DOJ has taken this position is important because title to land is the piece
de resistance. I recamnmerd therefore that we accommodate DOJ to a certain extent
by reviewing all title claims to evaluate the jury award factor with regard to
trespass damages and reduce ocur requests for litigation to that of recovery of
title alone in instances where jury awards would be insignificant. One caveat
only: DOJ objects to seeking damages in title claims without exception. They
are dead wrong in this because exceptions are justified, as in the instances
where an agribusiness has grown crops for years, a paper or timber campany has
denuded the land, a mining company has depleted the resources, or a railroad
campany has tracked or otherwise used the land. As between non-Indians jury
awards can be won in such instances, and that should be our position. Furthermore,
DOJ's "no exceptions" aspect of their policy is professionally embarrassing
because it is dewoid of trust advocacy in general and discriminates without
reason against valid Indian rights against culpable wrongdoers.

Concluding, a rough estimate is that viable jury damage claims are present in
less than 10% of the title recovery type claims. This will, of course, reduce
the number of claims drastically and thereby assist you in meeting the dead-
line set by Congress and arrange for recovery of title in instances where we
may never have done so but for our current SICP efforts.

2, Trust liability factor. You might consider a further policy
option in attempting to meet the deadline given you by Congress that has to do
with the liability of the United States for failure in its trust responsibility.
This option is simple: direct all of the Solicitor's Regional and Field Offices
to review all SLCP claims for trust liability under the rationale of the United
States v. Mitchell, et al., ___ U.S. (1980), Slip Opin. April 15, 1980,

The rationale of the Mitchell case seems to me to be that the liability of
the United States for failure in its trust responsibility is not to be
presumed, and can be sustained only where a foundation is laid which obligated
the United States with regard to the particular matter at issue. I believe
that it would be a simple matter to show that the United States is obligated
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to protect the integrity of title to trust lands; and that it is obligated,
possibly to the extent of mandamus, to recover title and possession of such
lands from third party title claimants or possessors. On the other hand

a concamitant obligation to sue for tresspass damages in connection with
recovery of title or possession seems tenuous to me, Practical considerations
seem to govern the seeking of trespass damages in such matters, creating

no more than a discretionery responsibility on the part of the government.

One must not rule ocut, however, a special relationship of some kind, statutory
language, or an agreement whereby the United States obligated itself to sue
for such damages.

The foregoing views are admittedly legal policy, and should be researched
carefully. They are suggested, however, as an option to pursue in resolving
once ard for all the SICP problems before December 31, 1982. I believe
several categories of claims may be eliminated in this manner.

In any case I don't mean to scuttle damage claims. My recommendation is to
concentrate the remaining time left in the program on high liability, big

money damage claims against deep pocket defendants such as the fishery destruction
claims of the Pacific Northwest, some of the forced fee claims, or other

illegal fee or sale claims endemic in the Indian areas west of the Mississippi.
Legislative solutions, of course, may resolve certain of these problems as

well.

D. Legislative Proposals Aspect

Thus far only three categories of claims, and one specific additional claim,
seem eligible for preparation of legislative proposals under Section 2 of the
1980 act extending the bar date for the SLCP to December 31, 1982, These
are:

1. Rights of way claims which include (a) Road rights
of way - about 2,000 claims nationally, (b) Co-op rights
of way claims which include about 1,000 claims nationally;

2. 014 Age Benefits recovery claims which include about
3,000 claims nationally;

3. Secretarial transfers without consent claims which
include about 1,000 claims nationally; and

4. Shoalwater Bay claims which is listed as a single
tribal claim against multiple landowners in the Section
11 portion of the Shoalwater Bay Indian Reservation in
the State of Washington.
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With regard to items 1, 2, & 4 above, DOJ initially moved to consider the
issves for legislative proposals, but to date we have nothing in writing
from them. DOJ should be addressed about this. As for item 3, Solicitor
Krulitz made a cut in writing last year, and Bruce Landon has done work on

a legislative proposal., DOJ, however, must be consulted on this matter since
consultation with them is required by Section 2 of the 1980 extension act.

E. Practical Administrative Aspects

In reviewing data in my files and that of the BIA Office of Trust Responsibility
I have become convinced that several of the BIA Area Offices handling SLCP
claims have substantially campleted serious major claims in their areas. These
are Anadarko, Pawhuska, and Muskogee in Oklahoma; and Navajo and Juneau.
Oklahoma has few claims left to handle because potential claims are subject

to the state statutes of repose. Navajo has had fewer allotments than most
areas, and fewer tax losses ard encroachments on Indian rights than other
places. Juneau is similar, especially, because of ANSCA, 43 U.S.C. 1601,

et seqg.

I suggest, therefore, that in the future funds designated for these Areas be
directed to more critical needs in other BIA Areas.

I have already written up specifications for an attorney-coordinator to work
out of the Office of the Assistant Secretary for Indian Affairs who would serve
in a role similar to that I have performed for the last year and-a half. He
should work discreetly and closely with the BIA Office of Trust Responsibility
and allow that office to contimie administering the SLCP since that office

has the servicing capability to do that. The coordinator's function would be
high level central office direction, an imput essential in this particular

pr . Y

George A. Bourgeois



