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I. INTRODUCTION 

The many relevant facts in this lawsuit create a danger of losing 

sight of the forest for the trees. It will put matters into perspective to 

point out an overall pattern into which the facts fit. Defendants no doubt 

would argue with the plaintiffs' characterization of the broad picture, but the 

court will be the judge of whether the following characterization is justified 

by a consideration of the individual facts. 

Both sides have demonstrated what the claims program was intended to 

be: a top priority endeavor to identify, research and resolve all meritorious 

claims in consultation with tribes and potential claimants. Resolution according 

to the law was to be done in one of two ways -- through litigation or by legis­

lation. 

As the claims program progressed, however, the government was con­

fronted with several troublesome realities. In addition to recurring budget 

problems, a majority of claims identified involved some complicity on the part 

of the federal government. This created a fox-in-the-hen house situation, with 

the federal government making decisions on whether cases should be brought 

against a third party tortfeasor who, if anything, was less culpable than the 

United States. The only totally innocent party was the Indian or tribal 

claimant. In addition, the fractionated heirship problem associated with Indian 

allotted lands created an administrative problem in distributing damages and in 

identifying and giving notice to unknown claimants. 

The claims program became less of a priority. Faced with a choice 

between suing a comparatively innocent and politically powerful third party or 

sacrificing the interests of the Indian or tribal claimant, the defendants chose 

the latter. 

Congress appreciated that given this situation, a decision not to 

litigate certain cases might be reasonable. However, Congress instructed 



' defendants that cases not considered suitable for litigation should be submitted 

for legislative solution. This Congressional mandate is all the more compelling 

when the basis for declining to litigate is because of equitable principles 

involving a conflict of interest. In such a situation, fundamental fairness 

requires liberal and creative use of the legislative approach. And yet, the 

only category of claim to be resolved legislatively is the least costly category 

of claims -- old age assistance. And half or more of the dollar amounts of 

those claims have been abandoned by the decision not to include claims under 

$50.00 in the legislative proposal. No proposal was made to handle small claims 

on a 2 pres approach where at least Indians in general would benefit from harm 

done to individuals mnong them. The reason given for not proposing legislative 

resolution of other claims was that title was felt to be more important than 

damages and that legislation alone would not solve the entire problem (Attach­

ment 1 to Defendants' Brief). No one has suggested there would be anything 

wrong with solving part of the problem by legislation and part by litigation. 

But just about any excuse is enough for defendants. 

Defendants' predecessors felt the need for extensions of the statute 

of limitations each time the deadline approached. Defendants, however, have 

attempted to avoid such a need by categorically eliminating huge classes of 

c.Lulms from the SLuLuLe of Llmltallons Clulm l'rogrum. 

The government took a calculated risk that litigation would not be 

filed against it for breach of trust or that litigation would be unsuccessful if 

filed (Dep. Fringer, p. 55). It also protected the interests of the good faith 

purchaser who not only would not be subject to a trespass damage claim but who 

likely would never be faced with a quiet title action (Dep. Fringer, Ex. 36). 

The persons whose interests were not protected by the government's handling of 

the claims process were the potential Indian claimants to whom the government 
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'-owed the highest of duties, 11 the punctilio of honor" in the handling of the 

claims process. Meinhard v. Salmon, 164 N.E. 545, 546 (Ct. App. N.Y. 1928). 

Their expectations of having their wrongs remedied have been dashed by a 

government which suddenly acts as if the entire statute of limitations program 

was a mistake. 

II. STATEMENT OF FACTS 

A. Legislative Background. 

It is important to note that Congress granted the last four extensions 

of the statute of limitations in 28 U.S.C. § 2415 at the request or recommen­

dation of the Department of Interior who represented that extensions were 

necessary to complete the claims program in accordance with its trust respon­

sibility to protect Indian lands and resources. Memorandum in Support of 

Request for Preliminary Mandatory Injunctive Relief (Plaintiffs 1 Brief pp. 11-

15). Extensions were necessary despite the urgings and admonitions of Depart­

ment officials to the field made in various memoranda and directives before the 

statutory deadlines which were described by defendants at pages 6-13 of their 

Memorandum of Points and Authorities in Opposition to Plaintiffs' Motion for 

Preliminary Injunction and In Support of Defendants 1 Motion to Dismiss or in the 

Alternative for Summary Judgment (Def. Br.). 

B. The Claims Progra~. 

1. On paper, defendants themselves describe how the 2415 claims 

program was supposed to be operated (pp. 6-15 of Def. Br.). See also paragraphs 

15-16, 18, & 34 of the Stipulation of Facts. The process was to be based on an 

orderly search of claims, consultation with tribes and their attorneys and other 

known affected groups and persons, issuance of contracts to organizations which 

might help in the identification of claims and legal analysis of the claims 

identified and developed (p. 6 of Def. Br.). Precautions were to be taken to 
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see that no claims were overlooked (id. p. 7). Extreme care was to be used in 

explaining the type of claims that the statute of limitations applied to (id. 

p. 7) and the claims program was to receive top departmental and agency priority 

(id. pp. 8-9, 11, 13). "Each and every claim" was to be analyzed to determine 

whether Section 2415 applied and if there was "any conceivable doubt" as to the 

applicability of the limitation, the claim was to be referred to the Solicitor 

of the Department of Interior (id. p. 8). If an area coordinator did not accept 

a claim's validity the claim was then subject to review by the Washington 

coordinator who would either concur in or reject the decision of the area and 

send the claims back for formulation of an action plan (id. p. 10, n.19). 

The plan announced by Secretary Forrest Gerard in November, 1977 

called for interagency coordination of the processing and filing of claims and a 

training program on the identification and development of claims. Individual 

plans of action keyed to the circumstances of each area were to be developed 

(id. p. 9). Directive 1 issued pursuant to that plan instructed an exhaustive 

search of records for possibly unresolved claims (id. p. 10). 

The Priority Directive of October 18, 1979, issued by Solicitor 

Krulitz and Assistant Secretary Gerard permitted batching of claims where mul­

tiple claims with parallel facts and identical legal issues could be sued on in 

a single action and required the reporting of agencies who failed ''to render the 

highest priority" to the claims process (Def. Br. App. 12). 

While Departmental instructions called for the forwarding of only 

worthwhile claims (id. p. 14), Solicitor Krulitz, in a memorandum of August 17, 

1979, to the Associate Solicitor for Indian Affairs and field and regional 

solicitors declined to set a minimum damage amount for claims indicating that 

the application of an absolute minimum dollar amount in all cases without 

consideration of other factors would be inconsistent with ''our professional 

obligations as trustee" (Appendix A). 
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In addition, the Department stressed the importance of formulating 

legislative solutions for claims deemed unsuitable for litigation pursuant to 

Section 2 of P.L. 96-217 (Pl. Br., pp. 20-21, App. 15-16; Def. Br. App. 13). 

Finally, instructions on claims processing called for notice to 

claimants of the status of their claims (Plaintiffs' Br. pp. 16-17 and Memo­

randum of September 22, 1982, from John Fritz, Deputy Assistant Secretary -

Indian Affairs (Operations) to Area Directors (Def. Br. (Appendix 16)); notice 

to persons whose claims had been rejected (Jt. Memorandum of Solicitor and 

Assistant Secretary - Indian Affairs of October 18, 1979, Def. Br. (Appendix 12)); 

and notice to affected tribes (Memorandum of March 10, 1982 from John Fritz to 

all area directors (Def. Br. (App. 15)). 

2. Realities. 

Despite the apparent good intentions of Departmental directives and 

memoranda, and contrary to the conclusion drawn therefrom in Defendants' brief 

(p. 15), defendants did not carry out a systematic and thorough effort to 

identify and research potential claims which might have been subject to the 

statute of limitations in 28 U.S.C. § 2415. 

The paucity of memoranda from the offices of the Solicitor and Assis­

tant Secretary - Indian Affairs directed to the field during the last extension 

period, except in the last few months, compared to earlier extensions is reflec­

tive of the low priority placed on the program by the Department and the field. 

Guy Fringer, National 2415 Coordinator for the BIA, testified in his deposition 

on October 21 and 22, 1982 that the 2415 program has flowed in and out of 

Departmental awareness, sharing equally the across-the-board 10% budget cut in 

BIA programs in fiscal 1982 undertaken by that agency (Dep. Fringer, pp. 85, 98). 

Identification of claims which could have been reasonably found and 

researched was not completed. The Aberdeen Area 2415 coordinator testified that 

agencies under his supervision in one of the largest BIA areas (Dep. Stevens 
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.p. 27) had stopped identifying claims in mid-1982 because "he just didn't push 

hard enough'' (Dep. Stevens, p. 69). Identification stopped despite a failed 

contract for identification and research of claims on one of the largest reserva­

tions in the Area, the Pine Ridge Reservation (Dep. Stevens, pp. 44-46). In 

fact, North Dakota agencies given additional monies by the Area Office in fiscal 

1982 to hire staff to identify and research claims on the Devils Lake and Ft. 

Berthold Reservntions wlterC' 1-vscnn:ll contrilcts llnd !wen hrc·acltcd, did not hire 

the necessary staff nor do they intend to hire that staff before the statute of 

limitations runs (Dep. Stevens, pp. 47-48). Utility trespass identification 

remains largely undone in the Aberdeen Area (Dep. Stevens, p. SO). No system­

atic search was made for possible claims arising from nonpayment of Indians and 

tribes for railroad easements nor was an investigation made of a possible land 

fraud scheme on several reservations as recommended by a claims contractor (Dep. 

Stevens, pp. 135, 137-139). 

Clark Madison, Rights Protection Specialist for the Billings Area, has 

never been designated the 2415 coordinator for that area office and 2415 claims 

work has only composed 25% of his duties over the past year in one of the 

largest reservation areas of the country (Dep. Madison, pp. 9-10 and Ex. 38). 

Despite the poor quality of claims identification and research done of regular 

individual claims as opposed to categories of claims under the previous exten­

sion and the gaps in certain contract work (Dep. Madison, pp. 44, 48) that area 

decided to do no regular claims investigation during the past two years. 11 [M] y 

primary concern was to clear my desk of the [regular] cases." (Dep. Madison, 

pp. 76-78). 

The complete lack of interarea and interagency coordination resulted 

in incomplete claims identification and research and lack of uniform standards 

for claims evaluation. 
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While Guy Fringer described his job as National Coordinator of the 

Statute of Limitations Claim Program as "basically . . . trying . . to get all 

my horses pulling the cart in the same direction 11 (Dep. Fringer, p. 6), his 

horses have for all practical purposes run amok. While regular reports, for 

example, were made by the Billings Area during the past extension period only 

two or three were filed in two years by the Aberdeen Area (Dep. Stevens, p. 94). 

A painstaking action plan for identification and research of claims 

was implemented by the Minneapolis Area Office and was considered a model action 

plan by the Department of Interior, Stipulation of Facts, ~ 32, but was never 

implemented by the Aberdeen or Billings Areas (Dep. Stevens, pp. 73, 79-80). In 

the latter two areas, tract by tract investigation and the search of all allot­

ment folders was considered too time consuming (Dep. Stevens, p. 36; Dep. Madison, 

pp. 29-31). For example, Clark Madison testified that his area only looked for 

major unapproved road trespasses (Dep. pp. 24, 60). No special training was 

provided to Madison, previously a youth work program specialist for the BIA, on 

how to conduct a claims program (Dep. Madison, pp. 66, 11). No instructions 

were provided to agencies or contractors in the Aberdeen Area on how to identify 

and investigate claims (Dep. Stevens, pp. 73, 79, 163). Reservation profiles as 

a background for investigation of claims were not done (Dep. Stevens, p. 78; 

Dep. Fringer, p. 41). A physical investigation of the majority of claims was 

never done (Dep. Stevens, p. 77; Dep. Madison, p. 43). Rough estimates on 

damages were computed for all claims by the Aberdeen Area but were computed for 

only a few claims in the Billings Area (Dep. Stevens, p. 32; Dep. Madison, pp. 

20, 31, 38). 

While the Aberdeen Area identified and researched forced fee claims 

where land has been sold, mortgaged or lost at a tax sale (Dep. Stevens: Ex. 

32), the Billings Area only researched claims where land was sold at a tax sale 

(Dep. Madison, pp. 17, 70), thus precluding the development of claims where land 
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·.was mortgaged or sold to prevent a tax forfeiture. While Aberdeen used the term 

11 claim11 as defined by the Central Office, i.e., damage incident per tract of 

land in identifying unapproved road rights of way (Dep. Stevens, p. 52; Dep. 

Fringer, pp. 74-75), the Billings Area considered a claim as an entire road so 

that damages to individual allotments were never evaluated (Dep. Madison, pp. 

29-31). While the Portland and Minneapolis Areas apparently understood the 

April 2, 1982 memorandum of the Solicitor to regional and field solicitors (Def. 

Br., Appendix 22) to require evaluation by tract, of significant damages for 

unapproved rights of way claims, the Billings Area understood the task to be to 

determine whether an entire road (including a meandering or diagonal road 

through an allotment) was beneficial to the Indian or Indian community (Dep. 

Madison, pp. 29-31, 34, 59). No balancing of benefit versus detriment was done. 

If it provided some benefit, it was assumed to be beneficial (id.). The Aberdeen 

Area conducted no evaluation of its unapproved rights of way claims according to 

the April 2, 1982 memo (Dep. Stevens, pp. 53-54). 

Although the Portland and Muskogee area offices identified welfare 

1 d 1 1 · 1 I h d l C s · 1 · f •r 2 9 an sa e c aims,- ot er areas ma e no suc1 attempt tipu ation o Facts, 1 ; 

Dep. Stevens, pp. 65-67; Dep. Madison, p. 51). Both areas used somewhat con-

tarted arguments to determine that the claims were without merit without review 

by the Central Office or the Solicitor's Office (Dep. Stevens, Exs: 15 and 15(a)). 

The National Coordinator essentially provided no coordination. While 

admitting that one of his duties was policy direction during the last extension 

period (Dep. Fringer, p. 14), he issued no directions on identification and 

research of claims, no direction or computation of damages or interest, no 

direction on implementation of the April 2, 1982 rights of way memorandum, and 

no direction on the use of minimum damage cutoffs (Dep. Fringer pp. 15, 44, 53, 

66-68). 

l/seven-hundred and eighty -three of these claims involving 50,000 
plus acres of land were identified in the Muskogee Area (Dep. Stevens: Ex. 15). 

-8-



The handling of the memorandum of John Fritz, Deputy Assistant 

Secretary - Indian Affairs (Operations) of September 22, 1982, on notification 

of potential claimants is a case in point. Although he felt that a national 

coordinator could be quite useful in monitoring the progress made by the field 

under this memorandum (Dep. Fringer, p. 41), Mr. Fringer's office took no 

initiative to provide guidance to the field on how to accomplish such notice. 

Although deciding to furnish model notice packets to area coordinators which had 

been developed by the Minneapolis Area for its agencies, as of the date of his 

deposition (October 21, 1982) those packets had not been sent to area coordinators 

(Dep. Fringer, pp. 41-42, 65). Meanwhile, the Aberdeen Area Office had not 

communicated the memorandum or instructions under the memorandum to the field as 

of October 19, 1982 (Dep. Stevens, pp. 62-63). The Billings Area Office was 

confused by the Fritz memo and after inquires to other 2415 Area Coordinators, 

Clark Madison concluded that it required basically nothing more than notification 

of claimants who knew about their claims or who had inquired about them as was 

2/ 
the previous Bureau policy (Dep. Madison, p. 41). - As of the date of the 

depositions, tribes in both areas had not been notified of the status of their 

claims (Dep. Madison, p. 43). In the Aberdeen Area, tribes had not been notified 

because the Area Office had mistakenly assumed that all tribes in that area had 

waived their damage claims for unapproved rights of way (Dep. Stevens, pp. 61, 

112). 1_/ It is apparent that a good faith effort to provide the notification 

2/ 
Even where notice was expressly requested of an agency to be made 

it was not made. For example, while the field solicitor on September 5, 1979, 
requested the Aberdeen Arca Off ice to see tlwt incllvLclual secretarial transfer 
claimants were no ti f:ied of the decision not to li ti.gate their claim (Appendix B), 
no such notice was given (Dep. Stevens, p. 57). 

1_/ That error was pointed out to Mr. Stevens during the course of 
the depositions, Dep. Stevens: Ex. 27-28. Mr. Stevens indicated that agencies 
in bis area represented to tribes that road and utility service on their 
reservation might be curtailed if they pursued damage claims on unapproved 
rights of way over tribal lands (Dep. Stevens, p. 109 and Ex. 26). 
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,required in the Fritz memo has not been made in two of the largest areas super­

vised by the BIA and it is doubtful that it can be completed by November 1, 

1982. Without such notice according to the Fritz memo ''[Indians and tribes] may 

be barred from filing their own suits by the running of the statute of limitations.'' 

Defendants acknowledge that the potential claimants of a large number 

of claims are unknown (Stipulation of Facts, ~ 28). However, no attempt has 

been made by the BIA during the past extension to identify these claimants, 

although the technical capacity for such identifications has existed during this 

extension (Dep. Stevens, pp. 64-65; Dep. Fringer, pp. 82-83). Now at the 

eleventh hour, the Fritz memo acknowledges the importance of notice to potential 

claimants but places low priority on notification of these claimants except by 

publication. 

C. Decisions Not to Litigate or Propose Legislation. 

Defendants have stipulated that the majority of claimants were not 

consulted before the decisions to neither litigate their claims nor submit 

legislative proposals for their resolution were made (Stipulation of Facts, ~ 28). 

The depositions of Guy Fringer and Simon Stevens indicated that addi­

t:lonal categorization of clnims wh Leh precluded their Lndividual evaluation took 

place with regard to other than the groups of cases discussed in plaintiffs' 

earlier brief at pp. 20-27. In contravention of the Krulitz memo discussed at 

page 5, supra, absolute minimum damage amounts were set by most areas and were 

not necessarily uniform (Dep. Fringer pp. 66-68). For example, approximately 

200 cases remained at the Aberdeen Area Off ice as of October 21 which had not 

been reported or forwarded to the Associate Solicitor because they did not meet 

the $600 damage minimum set by the field solicitor. Because they did not meet 

what the Area Office considered to be the "legal minimum", the area coordinator 

did not feel pressed to complete his research before the statute of limitations 
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. deadline nor will he be able to (Dep. Stevens, pp. 70-71, 54, 145). !:!_/ No 

interest had been computed on these claims (Dep. Stevens. p. 160). The National 

Coordinator confirmed that he had assured that the field was not pursuing claims 

that "weren't worth it" in terms of dollars regardless of other case factors 

such as the culpability of particular defendants (Dep. Fringer, pp. 68-69). 

Old Age Assistance Claims 

These claims were not litigated because of the fractionated heirship 

problem resulting in a 11multitude of claims premised on each estate" and because 

the states which collected from deceased Indian estates 11 did only what the 

government itself required" (Defendants' Br. pp. 17-18). 

The Department of Interior reported to Congress that 1651 OAA claims 

had been identified (Plaintiffs Br. Appendix 24). The legislation submitted for 

the lameduck session covers only those claims where an individual claimant would 

receive at least $50.00 - approximately $1.5 million worth of claims (Defendants 

Br. Appendix 1). Many more OAA claims had been identified over the figure given 

Congress but the Department reported only those claims which they anticipated 

would qualify for remedy under the legislation (Dep. Fringer, pp. 34-35). The 

value of these claims is approximately another $1.5 million. Secretarial 

Decision Paper - Statute of Limitations Legislation (Dep. Fringer: Ex. 36). 

Defendants have no plans to litigate the smaller claims as class actions. Nor 

do defendants intend to file protective litigation should Congress not be able 

to consider or decide on their eleventh hour OAA proposal before the deadline of 

the statute of limitations. Contrast Memorandum of Deputy Solicitor to Steve 

Freudenthal, Executive Assistant to the Secretary, March 19, 1980, discussed in 

Plaintiffs' Br., p. 19, Appendix 14. 

if Informal discovery has indicated that the Justice Department has 
in the past filed 2415 claims involving sums less than $600. 
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Forced Fee Patent Claims 

These were cases where the BIA erroneously converted many allotments 

from trust to fee status before the expiration of the trust period. Two thousand 

such claims had been identified but apparently only 175 covering 20,000 acres 

were lost to nonpayment of taxes (Stipulation of Facts, ~[ 2l(b); Secretarial 

Decision Paper; Dep. Fringer, Ex: 36). It was considered inequitable to seek 

trespass damages from current occupants, the majority of whom were innocent 

purchasers and federal officials assumed that the likelihood of recovering 

damages was small. Letter of October 21, 1982 from Deputy Assistant Secretary 

of Interior Roy H. Sampsel to Honorable Thomas O'Neill, Speaker of the House, 

Defendants' Br.: Attachment 1. 

In his recent letter to Congress, Roy Sampsel represented that nthe 

decision not to seek legislative resolutions to these claims lies primarily in 

the fact that the most valuable aspect of these claims is the claim to land 

title, not trespass damages" (Defendants' Br.: Attachment 1, supra). This 

representation was made despite the fact that current land values were never 

compared with trespass damages for these claims (Stipulation of Facts, ~[ 33). 

The Aberdeen Area 2415 Coordinator indicated that damages for forced fee claims 

identified in his area ranged between $15,000 - $26,000 per allotment (Dep. 

Stevens, p. 21). 

Furthermore, the Department's representation to Congress that these 

title issues would be resolved outside of the Statute of Limitations Program 

(Statement of Roy Sampsel before February 17, 1982 Oversight Hearing of the 

House and Subconunittee on Administrative Law & Governmental Relations. Defen-

dants Br.: Attachment 2, Statement of Roy Sampsel before April 1, 1982 Oversight 

Hearing of the Senate Select Committee on Indian Affairs, Defendants' Br: 

Attachment 3), is misleading since the Solicitor's own guidelines on quieting 

title to these lands (Defendants' Br.: Attachment 2la) and the Department's own 

-12-



'.Secretarial Issue Paper on the subject (Dep. Fringer: Ex. 36) indicate that such 

actions on behalf of Indians or by Indians without sufficient resources will be 

rare. 

In his October 21, 1982 letter, Sampsel also indicates that most of 

the claimants to claims such as forced fees would be impossible to identify. 

This is contrary to the testimony of Guy Fringer, Dep. pp. 83-84, Simon Stevens, 

Dep. pp. 64-65, and the affidavit of Tom Wilson, former 2415 Coordinator for the 

Inter-Tribal Council of Michigan, Inc. (Appendix C). 

Secretarial Transfers 

These cases were not litigated, according to a memorandum of Solicitor 

Krulitz of August 20, 1979, on the erroneous assumption that most of the heirs 

involved in these claims had received compensation. Plaintiffs' Br. p. 17 

(Appendix 11). In fact, in two of the largest areas under BIA supervision, no 

effort was made to systematically document whether or not heirs who had not 

consented to the transfers actually received compensation (Dep. Stevens, pp. 34, 

40-41, Dep. Madison, p. 39; see also claims identification form for Secretarial 

transfers. Dep. Stevens: Ex. 21). 

The Krulitz memo also pointed out, as does the Sampsel letter to 

Congress of October 21, 1982, that these claims, like forced fees, were rejected 

for litigation because of the complicity of the federal government in these 

claims and the determination that the likelihood of recovery was small. ]__/ 

Unapproved Rights of Way 

It was predictable that considerable confusion would be generated by 

the John Fritz memo of March 10, 1982, advising that "beneficial unapproved 

2_/ The idea that the Solicit-or's Office or the Justice Department 
would seriously use the decision in Sampson v. Andrus, 483 F. Supp. 240 (D.S.D. 
1980) to now justify their prior decision not to litigate this category of 
claims is patently aburd. Defendants' Br. pp. 22-23. That case did not 
involve a secretarial transfer but the request of one of two quarreling heirs 
for the Secretary to partition, rather than to sell, their interests in an 
allotment. The court made a common sense decision in light of the very pur­
pose of partition provided for by federal law and regulation. 
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, .rights of way will be validated administratively" (emphasis added) (Defendants' 

Br: Attachment 15) and the April 2, 1982 memorandum of the Solicitor to field 

and regional solicitors advising that "litigation to recover pre-1966 damages 

for unapproved rights of way should not be requested if there is no evidence of 

significant damages (emphasis added)." Defendants' Br: Attachment 22. The 

April 2, 1982 memorandum presented four alternative methods for determining if 

there was evidence of significant damages in such cases, including one alternative 

that would preclude litigation no matter what damage was done to the land if 

there was no evidence that a trespass was accomplished over the objections of 

the Indian landowners or the United States (Plaintiffs' Br. pp. 25-26 and 53-

60). No such guideline had been used by the field prior to the April 2, 1982 

memorandum. See, for example, the January 2, 1982 memorandum of the Regional 

Solicitor of the Pacific Northwest Region to the Portland Area Office (Defen-

dants' Br. Ex. to Appendix 36). No additional guidelines were issued by the 

Solicitor on how to compute, for example, benefits vs. damages under alternative 

#1 of the April 2, 1982 memorandum and the National 2415 Coordinator issued no 

such guidelines (Dep. Fringer, p. 53). 

Area offices were essentially left to their own devices. While the 

Portland and Minneapolis Areas may have evaluated rights of way damages on an 

allotment by allotment basis, instructions from the Regional Solicitor of the 

Pacific Northwest Region still parrotted the alternative test of the April 2, 

1982 memorandum (Exhibit A of Affidavit of Ron Applebaum, 2415 Coordinator, 

Portland Area Office. Defendants Br. - Attachment 22(b)). Meanwhile, the 

Aberdeen Area Office did not reevaluate its rights of way according to the April 

2, 1982 memorandum, nor did it bother to identify or research additional unapproved 

rights of way (Dep. Stevens, pp. 53-54). 61 As previously pointed out, that 

£/ On October 22, Guy Fringer indicated that Mr. Stevens would be 
instructed to carry out such an evaluation. Dep. Fringer, p. 93. However, 
he did not indicate when such an instruction would be given to Mr. Stevens 
and when such an evaluation would be completed. 
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.area's utility rights of way for the most part have not yet been identified 

(Dep. Stevens, p. 50). The Billings Area on the other hand, despite sponsoring 

a training workshop put on by the Portland Area Coordinator on how to approach 

the April 2, 1982 memorandum, understood his Area's task as follows: "Your 

words 'significant damage''' bother me. It was more beneficial/nonbeneficial as 

the way I understood it. Was this benefiting the Indian or the Indian corrununity. 

If it was, then we wouldn 1 t prosecute that third party that had built it without 

[a] right of way" (Dep. Madison, p. 34). See also Dep. Madison, p. 30.Jj 

This beneficial/nonbeneficial test was applied in the Billings Area not to each 

allotment touched by an unapproved road, but to each road in its entirety, 

regardless of whether it was a section line or meandering or diagonal trespass 

(Dep. Madison, pp. 29-30, 59). The National Coordinator was aware of the 

Billings Area's approach to evaluating its unapproved rights of way (Dep. 

Madison, p. 66). 

The end product of this so-called reevaluation of unapproved rights of 

way according to defendants' affidavits is one unapproved right of way referral 

from the Minneapolis Area to tl1c Associate Solicitor (Affidavit of Perry Baker, 

Defendants' Br.: Attachment 26) and according to informal discovery, another 

unapproved right of way referral involving a utility trespass from the Albuquerque 

Area. According to Guy Fringer, he knew of no new unapproved section line or 

utility rights of way identified since the Fritz memo of March 10, 1982 (Dep. 

Fringer, p. 38), and he doubted seriously if there would he any referrals from 

area offices of sucl1 claims to the Associate Solicitor as a result of Carol 

7! Note that this area, without considerable work, was not even pre­
pared for an evaluation of damages vs. benefits since neither damages nor 
benefits had been computed on its rights of way (Dep. Madison, pp. 31, 38). 
Also note that except perhaps for the Portland and Minneapolis Areas who may 
have been alerted to various methods for computing damages for rights of way 
(Jan. 2, 1982 Memorandum of Regional Solicitor of Pacific Northwest, supra), 
other areas like the Aberdeen Area computed rights of wciy damages on rough 
estimates of fair annual rental value as opposed to rental value based on 
lost economic benefits or mesne profits (Dep. Stevens, p. 149). 
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.. Dinkins' memorandum of June 5, 1981, rejecting these claims for litigation 

(Defendants' Br: Attachment 15) and the April 2, 1982 memorandum of the Soli­

citor. The 14 right of way damage actions filed by the Department of Justice 

(Defendants Br. p. 25) were filed before the April 2, 1982 Solicitor's memo­

randum was issued. 

Covelo Rights of Way Claims 

Pla:int'iffs velicmcnt]y dispute tlic dc·fc·ndnnts' cliaractcrizat:Lon of 

their handling of the Covelo claims, specifically: 

1. The federal participation in land settlement negotiations to 

resolve airport trespasses consisted chiefly of dragging on negotiation for nine 

years without reaching an agreement. California Indian Legal Services (CILS) 

became involved in July, 1981 and negotiated a new agreement. The United States 

did not participate in the negotiations. 

2. The BIA, after determining in August, 1973, that Highway 162 had 

no valid right of way sat on the case for six years until CILS requested files 

in 1979. Disputes developed between CILS and BIA on access to files, obtaining 

and paying for an appraisal (which dispute still exists), and whether a request 

for governmental assistance was still pending (the Tribe's position being that 

it still was). 

Given the long-standing BIA knowledge about the existence of the 

trespass, the absolute failure to take any action to resolve the problem prior 

to CILS intervention, and the initial lack of cooperation in providing CILS with 

information needed to establish the existence of the trespass or trespass 

damages, it is not believable that the defendants failed to respond because they 

believed that the request had been withdrawn. Given the apparent contradiction 

between the June 2 request for Justice Department representation and the 

July 23, 1980 letter, why didn't the defendants request a clarification? In 

fact, the defendants knew that the tribe wanted assistance, but in furtherance 

of their general practice not to take action to resolve the trespasses, they 
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.simply chose to ignore the request until plaintiffs filed this action. 

See Declaration of Les Marston, Plaintiffs' Br.: Appendix 40. 

Saginaw Chippewa Dual Allotment Claims 

For reasons similar to the categories of forced fees and secretarial 

transfers, the Saginaw Chippewa Dual Allotment Claims were rejected by the 

Department of Justice for litigation and the Department of Interior for legis-

lation (October 21, 1982 Letter of Roy Sampsel, supra, Defendants' Br.: 

8/ 
Attachment 1). - In addition, the Department of Interior has justified its 

decision not to litigate this category in particular, because of the virtual 

impossibility of identifying the heirs of the original allottee who were 

wronged (id.). But see Affidavit of Tom Wilson, supra (Appendix C) and deposition 

of Guy Fringer, pp. 83-84. 

Shoalwater Bay Tribal Claim 

In December, 1979, this claim had in fact been recommended for liti-

gation by the Solicitor of the Department of Interior (Affidavit of Sasha 

Harmon, Plaintiffs' Br. Appendix 29). The crowded conglomeration of ticky-tacky 

beach cottages alongside the virgin beach that borders the Shoalwater Reservation 

could hardly be considered an enhancement of the tribe's property and certainly 

would not have been put to such use by the tribe. After sitting on this claim 

for over three years the Department has yet to make a decision on whether it 

will present legislation to a lameduck session of Congress, Defendants' Br. pp. 

27-29, and has yet to consult with the tribe on what kind of proposal will be 

made (Affidavit of Alexandra Harmon, supra). 

The Legislative Approach 

In introducing the bill to once again extend the statute of limita-

tions in 28 U.S.C. § 2415, Senator William Cohen stated: 

8 
- Note that an August 6, 1981 Statute of Limitations Legislative 

Recommendation by the Assistant Secretary - Indian Affairs had recommended 
legislative resolution of these claims (Dep. Stevens, Ex. 2). 
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I do not agree with the conclusion of the Department 
of the Interior in its communication to this committee 
on June 25, that legislation to address the old-age 
assistance category of claims will bring the Govern­
ment into substantial compliance with the requirements 
of Public Law 96-217 that the Department of the 
Interior in consultation with the Department of Justice 
submit to the Congress legislative proposals to resolve 
these outstanding Indian claims. 

A decision to waive a claim for damages on the 
grounds that the claim for title to land is not barred 
does not do justice to either the Indian claimant or 
the non-Indian who is occupying the land in good faith 
and under color of title. 

Cong. Rec. Sl2669, September 29, 1982 (Appendix JJ). 

Essentially, the legislative approach of the defendants has not been 

an approach of trust advocates but a self-centered approach based on cost 

effectiveness (Defendants' Br. p. 29), taken after the government had assured 

itself that its own flanks were covered. 

In each of the cases being considered for legislation, 
Federal officials appeared to have made an error or 
taken an action that was later deemed inappropriate. 
The Department is probably not liable in any of 
these cases. Individuals are prevented from suing 
the Department for redress either because the 
statute of limitations has run against the action 
(i.e., the injury took place more than six years 
ago) or because the U.S. government is proteced from 
suit by sovereign immunity. These cases have been 
deemed inappropriate for litigation because potential 
defendants are innocent third parties. 

Secretarial Issue Paper, supra, Dep. Fringer, Ex. 36. In his testimony at his 

deposition, Guy Fringer testified that as a member of a secretarial task force 

on resolution of 2415 claims he had evaluated claims in the category of Secre-

tarial transfers. 

Defendants with the stroke of a pen reduced their active claims from 

17,000 to 1,200, Dep. Fringer: Ex. 34. Small and large damage claims were 

lumped together in categories and effectively withdrawn from the Claims 

Program. Legislative approaches which might have recognized significant claims 

and at the very least, allowed as to small claims a type of fluid recovery 
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.for the benefit of certain families or reservations in the form, for example, 

education or revolving loan funds, were not seriously considered. "The problem 

there was that the equities didn't merit such a proposal. How can you ask the 

United States government . • . to take $25 from 12 heirs and give it to a tribe 

without the consent of the heirs." Dep. Fringer, pp. 71-72. Defendants have no 

apparent problem with the equities of allowing unconsented trespasses which have 

occurred for years on Indian lands to go unremedied. The equities were for 

Congress to decide. 
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III. 

PLAINTIFFS HAVE STANDING 

Defendants argue that what plaintiffs ultimately seek is 

money - either in the form of damages awarded by a court, or in the form 

of payment by Congress. Since no order by this court can ensure that 

money will be awarded by either a court or Congress, defendants argue 

that plaintiffs have no standing. Defendants' argument is based both on 

a misapprehension of the nature of this case and a misreading of the 

law. Furthermore, defendants' argument is limited to those plaintiffs 

alleged to have small interests or whose claims are under consideration. 

It has no relevance to the majority of the plaintiffs. 

A. Nature of the Case. 

This case is not an action for money damages. It is one for 

review of agency action and inaction under the APA. What plaintiffs 

seek in this case is adherence to proper procedure in the administration 

of the claims process under P.L. 96-217. This court has the power to 

provide full relief in this regard. Whether, ultimately, plaintiffs 

will realize any money is not the issue. Clearly, if defendants do not 

follow proper procedure, many plaintiffs will lose whatever chance for 

money they have. The plaintiffs have money claims. This cannot be 

denied. This gives them the right to see that proper procedures are 

followed in processing these claims. The fact that one or two of the 

plaintiffs have relatively small claims (under defendants' restrictive 

theories of damage) is not relevant. 

The Supreme Court has made clear that the monetary size of an 

interest is not important. In United States v. SCRAP, 412 U.S. 669, 689 

(1973) at fn. 14 the Court stated: 
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The Govermnent urges us to limit standing to those who 
have been "significantly" affected by agency action. 
But, even if we could begin to define what such a 
test would mean, we think it fundamentally misconceived. 
"Injury in fact" reflects the statutory requirement 
that a person be "adversely affected" or "aggrieved," 
and it serves to distinguish a person with a direct 
stake in the outcome of a litigation--even though 
small--from a person with a mere interest in the 
problem. We have allowed important interests to be 
vindicated by plaintiffs with no more at stake in the 
outcome of an action than a fraction of a vote, see 
Baker v. Carr, 369 U.S. 186, 7 L.Ed.2d 633, 82 S.Ct. 
691; a five-dollar fine and costs, see McGowan v. 
Maryland, 366 U.S. 420, 6 L.Ed.2d. 393, 81 S.Ct. 
1101; and a $1.50 poll tax, Harper v. Virginia Bd. of 
Elections, 383 U.S. 663, 16 L.Ed.2d 169, 87 S.Ct. 
1079. While these cases were not dealing specifi­
cally with § 702 of the APA, we see no reason to 
adopt a more restrictive interpretation of "adversely 
affected" or "aggrieved." As Professor Davis has 
put it: "The basic idea that comes out in numerous 
cases is that an identifiable trifle is enough for 
standing to fight out a question of principle; the 
trifle is the basis for standing and the principle 
supplies the motivation." Davis, Standing: Tax­
payers and Others, 35 U. Chi. L.Rev. 601, 613. See 
also K. Davis, Administrative Law Treatise §§ 22.09-5, 
22.09-6 (Supp. 1970). 

Furthermore, monetary value of the claims of the class represented may 

be enormous nationwide. 

Throughout their discussion of the standing issue, defendants 

speak about either litigation of claims or legislation to resolve 

claims, but never about both at the same time. Thus, they argue that 

"The named individual and tribal plaintiffs admit they have no standing 

to question the non-prosecution of those claims not suitable for litigation.'' 

(Def. Br. p. 30.) This statement is meaningless, because if certain 

claims are not suitable for litigation they then become proper for 

legislative resolution, and plaintiffs therefore have standing to challenge 

the defendants' failure to propose legislation. Furthermore, one of the 

key issues in this suit is whether defendants made adequate attempts to 

determine which claims are suitable for l:Ltigation. 
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Defendants also argue that since decisions of federal officials 

not to file certain lawsuits have been based on a likelihood of failure 

in obtaining court awarded damages, plaintiffs cannot show the concrete 

injury in fact necessary to assert standing which they have suffered 

through non-prosecution of these claims (Def. Br. p. 31). This argument 

has the same two problems as their previous argument: (1) It assumes 

one of the very points in issue, i.e., whether defendants have properly 

identified those claims not suitable for litigation, and (2) it ignores 

standing to obtain review of defendants' failure to seek legislative 

proposals. 

B. Misreading of the Law. 

Defendants rely on the principle in Simon v. Eastern Kentucky 

Welfare Rights Organization, 426 U.S. 26, 38 (1976) that the inquiry 

about standing "is whether ... the plaintiff has shown an injury to 

himself that is likely to be redressed by a favorable decision." Since 

this Court can ensure no monetary award in court or Congress, the argument 

goes, there is no standing. As has been pointed out, the defendants in 

so phrasing the issue have misapprehended the nature of the lawsuit. 

However, even if damages were the issue, defendants have misconstrued 

the test. The Supreme Court has not required that the relief available 

provide the ultimate benefit to a given plaintiff. Thus, in Bryant v. Yellen, 

447 U.S. 352 (1980) the Court upheld the standing of residents of Imperial 

Valley, California, to intervene in litigation about the applicability 

of a limitation to irrigation water deliveries to 160 acres under single 

ownership. The Court held that the residents' hope to buy land below 

market value was enoughh to support the residents' standing. The residents 

did not allege financial capacity to buy the land and no facts were 

developed as to the probability that any resident who had the financial 
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·capacity, would have the opportunity, among potential buyers who might 

number in the thousands or hundreds of thousands, to purchase any particular 

piece of property below market value. And in Regents of University of 

California v. Bakke, 438 U.S. 265, 280-81 (1978), Justice Powell, in 

announcing the judgment of the Court, said that "even if Bakke had been 

unable to prove that he would have been admitted [to medical school] in 

the absence of the special program, it would not follow that he lacked 

standing. The constitutional element of standing is plaintiffs' demon­

stration of any injury to himself that is likely to be redressed by 

favorable decision of his claims." Here, one injury suffered by plain­

tiffs that can be redressed is the failure to have their claims decided 

according to proper procedure. 

A failure to follow proper procedures reduced the chances of 

plaintiffs ultimately receiving compensation as well. This is a distinct 

injury and of itself provides standing. Footnote 14 of the Bakke opinion 

states: "The trial court found such an injury, apart from failure to be 

admitted, in the University's decision not to permit Bakke to compete 

for all 100 places in the class, simply because of his race Hence, 

the constitutional requirements of Art. III were met." See also, 

Ludlow Corp. v. SEC, 604 F.2d 704 (D.C. Cir. 1979) (issuer of stock has 

standing to seek review of an SEC order granting an application of the 

Boston Stock Exchange for unlisted trading privileges in the stock, 

because the unlisted trading 'might destabilize' trading in the stock, 

"leading to the impairment of [the issuer's] ability to raise capital."). 

Thus, even a rise in probabilities that one may attain one's 

ultimate goal is sufficient for standing. Here, the probabilities are 

increased that following proper procedures will increase the chance for 

recovery. Furthermore, it cannot be assumed that as to claims not 

-2 3-



·suitable for litigation that Congress will not be willing to pass a 

legislative remedy even for small claims, since Congress itself has 

requested the proposals. 

C. Specific Plaintiffs. 

1. Individuals. 

Defendants attack some plaintiffs' right to standing on the 

grounds their monetary claims are small. See,~., Dennis Allen, 

Bertha Visser, Emma Little Chief Randall and Lillian Prue. As has been 

pointed out, the amount of the claims is not relevant. 

Furthennore, as to Emma Little Chief Randall and Lillian Prue, 

after arguing that a reevaluation of its litigation program would not 

likely result in lawsuits to recover the plaintiffs' $918 and $114 

dollar claims, the defendants point out that their claims will be resolved 

by proposed legislation. That is precisely the point made by plaintiffs -

legislation is a viable means of resolution even where litigation may 

not be. Had defendants submitted this legislation in June of 1981 as 

required by P.L. 96-217, the claims of plaintiffs would have been moot 

since Congress would have had ample time to consider the proposal. 

However, defendants' professional responsibility as trustee to protect 

the interests of these plaintiffs given the eleventh hour submission of 

the OAA legislation to Congress, requires that protective legislation be 

filed should a decision on this proposal not be made before Congress 

adjourns. 

Sampson Brings Them has an interest in a secretarial transfer 

made pursuant to Section 1 of the Act of June 25, 1910 (25 U.S.C. § 372). 

First, the legislative history of the law is at best inconclusive as to 

whether a consent of all the owners is required under the Act (App. F, hereto). 

Sampson Brings Them, according to Attachment 28 of Defendants' Brief, was 
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incompetent when he consented to the transfer and consents were not 

received from all of the other 5 heirs to the Benedict Brings Them 

allotment. Furthermore, defendants do not refute that Sampson was 

apparently not compensated for his interests as required by the Act. 

There is one new plaintiff with a forced fee claim: Henry 

Rivers, a member of the Cheyenne River Sioux Tribe. (See second amended 

complaint). This plaintiff clearly has standing. 

2. Tribal Plaintiffs. 

a) Covelo's claim is under consideration only because this 

lawsuit was brought. There is no guarantee that if relief is not granted 

herein that defendants will continue to pursue the claim. As stated in 

United States v. Oregon State Medical Society, 343 U.S. 326, 333 (1952): 

when defendants are shown to have settled into a contin­
uing practice ... courts will not assume that it has been 
abandoned without clear proof. It is the duty of the 
courts to beware of efforts to def eat injunctive relief 
by protestations of repentance and reform, especially 
when abandonment seems timed to anticipate suit, and 
there is probability of resumption. 

b) Shoalwater Bay Tribe. The same points made as to Covelo 

are relevant here. Defendants have not decided yet whether to propose 

legislation and will not decide until after the hearing on this case. 

Of course, since they have decided not to litigate, Section 2 of P.L. 

96-217 requires a legislative proposal. Defendants' hesitation over 

their duty calls for this Court's intervention. 

c) Saginaw Chippewa Tribe. The affidavit of Thomas Wilson 

(Appendix C, hereto), identifies members of the Tribe, so even if specific 

identification were an issue, it is solved. 

d) Coeur d'Alene Tribe and Grand Traverse Band of Ottawa-Chippewa 

Indians. Defendants argue no specific members have been identified. 

Sierra Club v. Morton, 405 U.S. 727 (1972), does not require identification 
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·of specific members for standing. The Club was dismissed in that case 

since it had not alleged that any members were among those specifically 

harmed. This requirement is met here. Pursuant to stipulation, the 

defendants admit that some members of these tribes do have claims 

(Stipulation of Facts, ~i9). 

e) Blackfeet Tribe. Both the Tribe and its members have claims. 

This has been stipulated by the parties. Therefore, there is no problem 

with standing (Stipulation of Facts, ~I 8). The defendants have stipulated 

both that members of the Tribe and the Tribe itself have interests in a 

number of claims (Stipulation of Facts, ~ 8). The Tribe has clearly 

alleged legal injury and a right to damages. See ~: 24 of First Amended 

Complaint. 

D. Parens Patriae 

The tribes clearly have a quasi-sovereign interest in ensuring 

that the trust obligation of the federal government is carried out. See 

pp. 9-10 of Plaintiffs' Initial Brief. Defendants' argument that no one 

can sue in parens capacity, an agent of the federal government, is effec­

tively answered by Corn. of Pa. By Shapp v. Kleppe, 533 F.2d 668 (D.C. Cir. 

1976), cert. den., 429 U.S. 977. See especially footnote 55. The doctrine 

is particularly appropriate where, as here, the executive branch has 

abandoned any parens role it has and has failed to present legislative 

proposals to Congress. 

Defendants insinuation that since the Blackfeet Tribe now runs 

part of the land which was the subject of secretarial transfers somehow 

disqualifies the Trihe from acting as _pm::_cn~ is not persuasive. Defend-

nnts consistently overlook the ·1ep,isl:1tivt· n•111t•dy. Sccr<:tnri:d trnnsfcrs 

may be an appropriate category for legislation and tl1e Blackfeet Tribe 

has standing to seek to compel submission of legislation. Furthermore, 
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there is no impediment to the Tribe acting in a parens capacity as to 

other claims. 

IV. 

LACHES DOES NOT BAR THIS ACTION 

Defendants argue that plaintiffs' action is barred by the 

doctrine of laches. Such defenses are unavailing against sovereigns, 

see Board of County Comm'rs of the County of Jackson v. United States, 

308 U.S. 343, 351 (1939); United States v. Minnesota, 270 U.S. 181, 196 

(1926), and restricted Indians, Ewert v. Bluejacket, 259 U.S. 129, 137 

(1922). See also, _Narragansett TribS ___ ~tc.:.__'/_:.._~-· R. I. Land Level, 418 

F. Supp. 798, 805 (D. R.I. 1976); Schaghticoke Tribe of Indians v. 

Kent School Corp., 423 F. Supp. 780, 785 (D. Conn. 1976); Moe v. Con­

federated Salish and Kootenai Tribes, 425 U.S. 463 (1976) (bar against 

injunction of state taxation not applicable to Indian suit since bar 

would not be applicable to the United States if it had brought suit). 

Even if we assume arguendo that the doctrine of laches would 

be available in principle, nevertheless, the facts in the present case 

indicate it is not appropriate here under the standards established in 

Independent Bankers Assn. of America v. Heimann, 627 F.2d 486, 488 (D.C. 

Cir. 1980), which was cited by defendants (Defendants' Brief, p. 42). 

First, for laches to be applicable, the plaintiffs must have 

unreasonably delayed the bringing of the lawsuit. Contrary to defendants' 

representations, the decisions that the Interior and Justice Departments 

have made about the handling of the majority of claims have not been 

opern or undertaken in consultation with tribes and their members (Stipulation 

of Facts, ~[ 28). Most of the decisions about litigation and legislation were 

made only recently, for example, the March 10, 1982 announcement of John 

Fritz, Deputy Assistant Secretary - Indian Affairs (Operations) indicating 
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.that beneficial unapproved rights of way would be administratively 

validated, the guidelines on evaluating damages for unapproved rights of 

way issued by the Solicitor on April 2, 1982 (Plaintiffs' Brief, Appendix 

27), and the September 30, 1982 decision of the Solicitor not to litigate 

forced fee claims. (See August 3, 1982 letter of Associate Solicitor 

Jensen to Steven Moore, Plaintiffs' Brief, Appendix 22). Defendants 

justify their tardy notice undertaking of September 22, 1982 on their 

late decisions on what constituted a 2415 claim. (Deposition of Fringer, 

p. 84.) A national contingent of attorneys was told only on June 16, 

1982, that Secretarial Issue Documents were still being prepared on 10 

types of possible pre-1966 damage claims and that the Department of 

Interior was still awaiting a decision on OAA claims from OMB. (Affidavit 

of Alexandra Harmon, Plaintiffs' Brief, Appendix 26.) Defendants have 

yet to make decisions on the Shoalwater Bay and Covelo claims. If the 

bringing of this suit seems late in the game to defendants, they can 

trace the timing directly to their ninth inning decisions on how to 

handle 2415 claims--decisions which largely reversed prior policy. It 

is not the plaintiffs' fault that defendants' actions have put everyone 

in the present situation. 

Furthennore, as late as September 16, Senator William Cohen 

invited a proposal for an extension of 28 U.S.C. 2415 to be drafted by 

Harry Sachse and NARF's legislative liaison, Suzan Harjo. Oversight 

Hearings on Statute of Limitations Before Senate Select Conunittee on 

Indian Affairs, 47 Cong., 2d Sess. 90, Sept. 16, 1982. A proposal, the 

basis for the current bills before Congress, was immediately prepared 

and the possibility existed that an extension bill could be passed 

before Congress recessed. 

Under the circumstances and with obvious logistical problems 

in gathering plaintiffs' documentation from reservations across the 
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country for the purpose of this litigation, any delay in the bringing of 

this lawsuit was reasonable. Thus, Heimann, ~upra is not applicable. 

Nor have defendants suffered any injury from the plaintiffs' 

alleged delay in bringing this suit. Defendants have simply disposed of 

broad categories of claims in the past few months. All plaintiffs are 

asking is that defendants perform their duty as mandated by Congress. 

By definition, defendants cannot be harmed by being ordered to perform 

their duty under the law. Here, defendants have not taken any action in 

reliance on plaintiffs. They have totally controlled the process them­

selves. 

Laches simply does not apply to the present case. 

V. THERE IS NO POLITICAL QUESTION INVOLVED 

A. Legislative Proposals. 

Defendants argue that the present controversy presents a 

political question because the relief requested would thrust the court 

into a role of ''continuing monitors of the wisdom and soundness of Execu-

tive action. II Laird v. Tatum, 408 U.S. 1, 15 (1972). No monitoring 

is required. All that is involved is a question of interpretation of law 

so as to ascertain defendants' duties. Where, as here, the duty can be 

judicially identified, its breach is judicially determinable, and pro­

tection for the right asserted can be judicially molded, the issue is 

justiciable. Baker v. Carr, 369 U.S. 186, 198 (1962). 

Here, the law is clear. Defendants predecessors themselves 

interpreted their duty to be to evaluate each and every claim (Plaintiffs' 

Br. p. 16) and P.L. 96-217, Section 2 mandates that for those claims not 

suitable for litigation, defendants propose legislation. While there 

may be discretion involved in formulating legislative proposals, there 
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·is no room for a decision to administratively validate unapproved rights 

of way without also proposing legislation to settle the damage aspect 

of the claims. Nor is there room to decide to do nothing about forced 

fees, secretarial transfers and other types of claims. The letter of 

Roy Sampsel to Congress accompanying the proposed Old Age Assistance 

legislation (Defendants' Br: Attachment 1) indicates in a straightforward 

manner that legislative proposals will not be submitted to Congress. 

This is in direct disobedience to P.L. 96-217. P.L. 96-217 is a clear 

standard against which this failure can be judged. 

Defendants rely heavily on National Wildlife Federation v. 

United States, 626 F.2d 917 (D.C. Cir. 1980). That case, however, fails 

to support the assertion of nonjusticability. The Court in that case withheld 

relief largely because no legislator had complained that the President's 

submission to Congress, required under the Forest and Rangeland Renewable 

Resources Planning Act of 1974, PUb. L. 93-378, 88 Stat. 476, violated 

the act, found '1 [t]he absence of congressional complaints highly rele­

vant. . . . 11 626 F. 2d at 927. By contrast there is an extensive record 

of congressional dissatisfaction with the defendants' compliance with 

P. L. 96-217. 

Senator Cohen, Chairman of the Senate Select Committee on Indian 

Affairs, clearly expressed this dissatisfaction at the time he introduced 

legislation pending in Congress to solve the limitations problem. Statement 

of Senator Cohen, Cong. Rec. p. 12669 (daily ed. Sept. 29, 1982). See 

also Oversight Hearing on Statute of Limitations Before Senate Select 

Committee on Indian Affairs, 97th Cong., 2d Sess. 20-21 (Testimony of 

Lawrence Jensen, Associate Solicitor of Indian Affairs, September 16, 

1982 (Plaintiffs Br.: Appendix 37). 
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The defendants' reliance on Atchison T. & S.F. Ry. Co. v. 

Callaway, 459 F. Supp. 188 (D.D.C. 1978), aff'd in part and rev'd in part 

on other grounds, Izaak Walton League of American v. Marsh, 655 F.2d 346 

(D.C. Cir.), cert. denied, sub nom. Atchison, T. & S.F. Ry. Co. v. 

Marsh, 454 U.S. 1092 (1981), also fails to support defendants' position. 

In Callaway, plaintiffs sought substantive review of a legislative 

proposal submitted by the Army Corp of Engineers. The court, while 

noting indications which might point towards the contrary result, 

declined to review "agency decisions to proposed legislation11 and would 

not do so absen[t] compelling precedent for such judicial intervention 

in the legislative process." 459 F. Supp. at 194. The Court also noted 

that substantive review might have a chilling effect on the legislative 

process. 

This does not describe the situation here. In this case, 

Congress imposed a duty on defendants to submit legislative proposals to 

resolve all claims believe not appropriate for litigation. There is no 

danger of a chilling effect in this instance. The only danger is the 

loss of plaintiffs' claims by the running of the statute without legislative 

resolution being proposed by Congress. No intervention with the legis­

lative process is involved; the question presented is one of law; whether 

the defendants have complied with the law. "It is emphatically the 

province and duty of the judicial department to say what the law is." 

Marbury v. Madison, 5 U.S. (1 Cranch.) 137, 178 (1802). 

Defendants also argue that the decision to propose legislation 

is an executive branch decision and suggest that requiring such a sub­

mission may violate the President's Article II, Section 3 powers. (Defen­

dants' Br., p. 46, n.64). There is no question that the executive branch 
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may itself decide to propose legislation. It is equally clear that Con-

gress may direct the executive branch officials to take certain action. 

Thus, in Nixon v. Administrator of General Services, 433 U.S. 425 (1977), 

the Court held that the Congress may direct the Administrator of General 

Services to take custody of the papers and taperecordings of former President 

Nixon and may require the Administrator to promulgate regulations for 

the handling and availability of these materials without violating the 

principle of separation of powers, 433 U.S. at 441-46. Moreover, in instances 

in which it is clear that Congress cannot effectively exercise its authority 

without executive assistance it may confer certain powers on the executive. 

These include the power to make subordinate rules and to determine facts. 

Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). "Congress does not 

abdicate its functions when it describes what jobs must be done, who must 

do it, and what is the scope of his authority. In our complex economic 

system that indeed is frequently the only way in which the legislative 

process can go forward. Bowles v. Willingham, 371 U.S. 503, 515 (1944). 

Sec also Ynkcy v. UnHcd States, 321 U.S. LiJ.L1 (19L1L1). 

The congrc1:rnJonal dl.rccl:Lvc Hl't forLl1 L11 l'.L. 96-217 Sec. 2 ht 

well within the authority of Congress to delegate power to the executive 

and to require executive action. First, the required submission of 

legislative proposals imposes no duty to offer any particular kind of 

proposal. Thus, executive discretion to fonnulate proposals is preserved. 

Moreover, inasmuch as executive officials, the defendants herein, alone 

have the needed information to formulate these proposals Congress is 

simply relying on the factfinding capability of these officials. As long 

as no particular content is required the Congress may direct the submission 

of this information in the form best suited to its purpose. Finally, 

-32-



'here as in Nixon v. Administrator of General Services, supra, 433 U.S. at 

441, the signing of P.L. 96-217 into law by the President made the execu-

tive branch a party to the Act's requirement. 

Congress, having acted, it is up to the Court to determine 

whether their response meets the statute's requirements. To do so 

expressed no lack of respect (see Defendants' Memorandum at 46) for the 

Executive Branch. 

Nor are defendants correct in their assertion that there are 

no standards to apply to review the Secretary compliance with the law. 

Here, the statute itself establishes the standard of review: it requires 

that defendants submit legislative proposals to cover claims not believed 

appropraite for litigation. As the statute is mandatory, strict com-

pliance is required; submission of a single legislative proposal while 

other claims not believed appropriate for litigation are overlooked 

violates this standard. See Statement of Senator Cohen, supra. 

B. Litigation. 

The prosecutorial discretion issues are adequately dealt with 

in plaintiffs' initial brief, pp. 62-66. Def end ants cite Bucl:lcyv. Valeo, 

424 U.S. l, 141, 143 (1976), for the proposition that the Congress 

cannot constitutionally direct the filing of civil lawsuits. Plaintiffs' 

requested relief does not offend this rule. Plaintiffs seek review of 

defendants' handling of these claims. If judicial review establishes 

an error of law in the handling of these claims or if this question cannot 

be determined before the statute of limitations expires, then the proper 

relief requires also the filing of protective lawsuits to insure that the 

plaintiffs' rights are fully protected. Such protection is critical during 

the period where defendants formulate a process which meets the requirements 
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"of the law or while the court considers the resolution of this claim. 

The relief requested is well within the power of the Court. The situation 

is precisely that which caused the Court to require the federal defendants 

to institute the protective action in Joint Tribal Council of Passamaquoddy 

v. Morton, supra. Where the power of the court to provide a remedy will 

be defeated if relief is not given during the pendency of this action, 

that relief can be granted. Ohio Oil Co. v. Conway, 279 U.S. 813 (1929). 

To prevent the loss of all remedies a court can intervene. Where the 

interests of an innocent party are at stake in an officials' decision in 

the bringing of an action, and where the official is acting under statutes 

designed to protec~ the interests of that party, there is power in 

equity to give that party a remedy. Safir v. Gibson, 417 F.2d 972 (2d 

Cir. 1969). 

Defendants' discussion (Defendants' Memorandum at 49) of con­

siderations relevant to the decision whether to prosecute these claims 

also misses the mark. The plaintiffs do not contend that the court must 

reevaluate each and every decision in each and every case made by the 

defendants. Rather, the plaintiffs' claim is that the defendants' process 

for handling these claims is defective under the requirements of the trust 

responsibility, the Administrative Procedures Act and the Fifth Amendment 

due process clause. Consideration of this claim does not require 

evaluation of each case, nor do plaintiffs request the court do do so. 

Thus, defendants' citation to National Coal Association v. Marshall, 510 

F. Supp. 803 (D.D.C. 1981), is inapposite. There, plaintiffs sought 

review of the defendants' administration of Black Lung Benefits Program. 

The review requested would have required the court to examine literally 

thousands of cases. The process for granting these benefits included 

detailed evidentiary and eligibility standards. National Coal Ass'n v. 
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·Marshall, supra, 510 F. Supp. at 803. This process is hardly comparable 

to that which defendants use. Indeed, plaintiffs seek to establish in 

this case that defendants must afford certain of the protections which 

the claimaints in National Coal Ass'n had secured. 

In contrast, the plaintiffs here seek only a review of existing 

law to conform the defendants' process to the requirement of the Admin­

istrative Procedures Act, the trust responsibility and due process of 

law. The application of these requirements to the defendants' process 

hardly requires the court to decide matters of managerial and public 

policy. 

The major issue in the case is statutory construction and 

whether the executive has complied with the statutory standards laid 

down by Congress. It is, therefore, a justiciable questions. Michigan 

Head Start Directors Association v. Butz, 397 F. Supp. 1124, 1137 (W.D. 

Mich. 1975). 
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VI. DEFENDANTS' ACTIONS ARE REVIEWABLE 

A. A Strong Presumption of Reviewability Exists and Can Be 
Rebutted Only by a Showing of Clear and Convincing Evidence 
to the Contrary. 

Contrary to the position taken by the defendants, the Supreme 

Court has repeatedly declared that "only upon a clear showing of clear 

and convincing evidence of a contrary intent should the courts restrict 

access to judicial review." Abbott Laboratories v. Gardner, 387 U.S. 

136, 140, 141 (1967); quoting Rusk v. Cort, 369 U.S. 367, 379, 380 

(1962); Dunlop v. Bachowski, 421 U.S. 560, 567 (1975); Citizens to 

Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971). This 

presumption on reviewability of executive agencies is fully applicable 

to federal actions affecting Indians. Tooahnippah v. Hickel, 397 U.S. 

598, 605-607 (1970). 

1. The court may review defendants' errors of law. 

The defendants correctly concede that when an administrative 

official's action is based upon an erroneous legal conclusion, "the 

courts have an obligation to correct the error so that he may exercise 

his discretion based upon a correct understanding of the law." Joint 

Tribal Council of the Passamaquoddy Tribe v. Morton, 388 F. Supp. 649, 

666 (D. Me.), aff'd, 528 F.2d 370 (1st Cir. 1975); Perkins v. Elg, 307 

U.S. 325, 3Lf9-350 (1939); Securities and Exchange Commission v. Chenery 

Corp., 318 U.S. 80, 94 (1%3); McGrath v. Kristensen, 340 U.S. 162, 

168-71 (1950). 

Defendants argue at footnote 67, page 52 of their brief that 

plaintiffs have not pointed out legal errors. One such error is contained 
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in footnote 73, pp. 57 and 58 of their brief where they argue that only 

if ejectment is sought, can mesne profits be sought. Based on this 

theory, tribes were warned that one consequence of seeking recovery 

might be curtailment of services (Dep. of Stevens, p. 109). The 

defendants' position is in error, and is inconsistent with the position 

they themselves have taken. 

That their position is in error is established by Utah Power & 

L. Co. v. United States, 243 U.S. 389, 411 (1917): 

As the defendants have been occupying and using reserved 
lands of the United States without its permission and 
contrary to its laws, we think it is entitled to have 
appropriate compensation therefor included in the decree. 
The compensation should be measured by the reasonable 
value of the occupancy and use, considering its extent 
and duration, and not by the scale of charges named in 
the regulations, as prayed in the bill. However, much 
this scale of charges may bind one whose occupancy and 
use are under a license or permit granted under the 
statute, it cannot be taken as controlling what may be 
recovered from an occupant and user who has not accepted 
or assented to the regulations in any way. 

The United States has specifically supported a measure of 

damages based on the greater of rental value and profits, without 

ejectment being at issue. A copy of their recent brief in United States 

of America v. Southern Pacific Transportation Co., Civ. No. 2708BRT, 

contains a specific argument that the federal court may fashion its own 

remedy and that trespassers are precluded from reaping any benefits. 

(Attached hereto as Appendix E ). 11 

case, the 
complaint 
damages. 
(9th Cir. 

9/ 
And in a court of appeals decision rendered in the same 

court noted that the federal government had amended their 
and dropped the claim for ejectment, leaving the claim for 
United States v. Southern Pacific Transp. Co., 543 F.2d 676 
197 6) . 
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In the context of rights of way claims, an evaluation of 

the government's decision to treat all rights of way as beneficial is 

set forth in a September 5, 1980 memorandum from the then Solicitor's 

2415 Claims Coordinator to the Solicitor and others: 

One caveat only: DOJ objects to seeking damages in 
title claims without exception. They are dead wrong 
in this because exceptions are justified, as in the 
instances where an agribusiness has grown crops for 
years, a paper or timber company has denuded the land, 
a mining company has depleted the resources, or a rail­
road company has tracked or otherwise used the land. 
As between non-Indian jury awards can be won in such 
instances, and that should be our position. Further­
more, DOJ's "no exceptions" aspect of their policy is 
professionally embarassing because it is devoid of 
trust advocacy in general and discriminates without 
reason against valid Indian rights against culpable 
wrongdoers. (Appendix G). 

Another example of legal error is the decision not to liti-

gate damages claims for forced fees and secretarial transfers based on 

Brooks v. Nez Perce County, No. 80-34-3441 (9th Cir. 1982)(App. 41 to 

Plaintiffs' Br.). That case held damages were recoverable in such 

instances. Based on the court's observation that laches was a factor 

in determining the amount of damages, the defendants decided not to 

litigate any such claims, despite the Aberdeen Area's calculation of 

damages on forced fees as being in the range of $15,000 to $26,000 per 

allotment (Dep. Stevens, p.21 see Plaintiffs 1 Br. p. 18). 

The court in Dunlop v. Bochowski, supra, anticipated circum-

stances when review is appropriate: 

[I]f the Secretary were to declare that he no longer 
would enforce Title IV, or otherwise completely 
abrogated his enforcement responsibilities .. 
[or] if the Secretary prosecuted complaints in a 
constitutionally discriminatory manner .... 
[cite omitted.] Other cases might be imagined where 
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The Secretary's decision would be "plainly beyond 
the bounds of the Act [or] clearly defiant of 
the Act. 11 Devito II, 72 LRRM, at 2682 [emphasis 
added]. 

Id. at 574. 

Under 28 U.S.C. § 2415, the United States, as trustee of Indians 

and Indian tribes, was charged with bringing claims on behalf of Indians. 

The defendants Secretary, however, has clearly "abrogated this enforcement 

responsibilities" and is 11 clearly defiant of the Act" by failing to 

identify, evaluate and prosecute the majority of valid claim on behalf 

of Indians. Instead, defendants have categorically abandoned and disposed 

of valid claims in an arbitrary and capricious manner. They have not 

notified individual Indian claimants within a reasonable time before 

the running of the statute of limitations that they will not litigate their 

claims. Since the defendants have abrogated their responsibilities in 

defiance of the Act, the court may review the decision and order com-

pliance. 

Review of decisions not to propose legislation is discussed, 

supra. 

B. Defendants' Actions are in Violation of Their Trust Duties and 
Arbitrary and Capricious. 

These arguments are adequately dealt with in plaintiffs' initial 

brief, pp. 44-60. Plaintiffs have adequately demonstrated that defen-

dants' decision on the handling of claims were devoid of trust advocacy, 

inconsistent with the government's own directives and policies and 

internally inconsistent and without basis in law. 

C. Due Process. 

Defendants argue that issuing memoranda to field offices 

requesting that tribes be notified of the Secretary's disposition of 

potential claims satisfies due process. The identification of the 
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·specific dictates of due process requires consideration of three factors: 

(1) private interests that will be affected by official actions; (2) risk of 

erroneous deprivation of such interest through procedures used, and probably 

value, if any, of additional safeguards; and (3) government's interests, 

including any administrative or fiscal burdens. Mathews v. Eldridge, 424 U.S. 

319 (1978). 

The notice provided by the government in this case is not notice 

appropriate to this case. Mullane v. Central Hanover Trust Co., 339 U.S. 306 

(1954) (notice by publication sufficient to advise those who are unknown, but 

insufficient as to those who are known); Covey v. Somers, 351 U.S. 141 (1955) 

(notice by publication in a newspaper insufficient to advise an incompetent of a 

foreclosure action). The government has the names and addresses of certain 

named claimants and with respect to those persons notice by mail directed to 

them is required. With respect to those who are not known at the present time, 

the government has the ability to ascertrtin the names and addresses of those 

people so that personal mail can be sent to them advising them that their claims 

will not be litigated and that they can, if they desire, institute action 

personally. 

It is also clear that the efforts to get notice out have been woefully 

inadequate. See Statement of Facts, supra, pp. 9-10. This Court should ensure 

adequate notice is given. 

A. Rulemaking. 

VII. 

DEFENDANTS HAVE FAILED TO FOLLOW THE 
ADMINISTRATIVE PROCEDURES ACT 

Defendants argue that their decisions whether to pursue litigation are 

not rules because these decisions do not "regulate [ ] the future conduct" of 

any nongovernmental person (Def. Br. p. 61). There is no requirement that the 

conduct of nongovernmental persons be regulated. If rules remove discretion 
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·from governmental officials as to broad categories of cases, as is the case 

here, that is sufficient. See discussion at pp. 31-38 of Plaintiffs' Opening 

Brief, especially Guardian Federal S. & L. v. Federal S. & L. Ins. Corp, 589 

F.2d 658 (D.C. Cir. 1978); United States Ex Rel. Parco v. Morris, 426 F. Supp. 

976 (E.D. Pa. 1977). The rules passed by defendants affected thousands of 

claimants' eligibility to have the federal government prosecute their claims 

or submit legislation on their behalf and this case squarely falls within the 

rationale of Morton v. Ruiz, 415 U.S. 199 (1974) and Vigil v. Andrus, 667 F.2d 

931 (10th Cir. 1982). These cases are anathema to the validity of defendants' 

actions despite their attempt to play them down by only discussing them in a 

footnote. 

B. Statements of General Policy. 

Defendants argue that their "instructions to the field" to guide pro­

cessing of claims were not rules, but were mere statements of general policy. 

Where discretion is foreclosed a rule is involved. As pointed out by defen­

dants at page 63 of their brief, the guidelines for review of rights of way 

were straightforward. But defendants refer only to the general statement that 

claims for rights of way would only be litigated when significant damages were 

involved. They neglect to point out what factors went into the decision of 

whether such damages exist or not. The key factor is number 4 which provides 

that significant damages are not involved when: 

(4) No Flagrant Trespass. There is no evidence that the trespass upon 

Indian land, such as constructing and maintaining a road, was accomplished 

over the objections of the Indian landowners or the United States (Appendix 

27 to Plaintiffs' Opening Brief). 

Guideline 114 has no relation to damages whatsoever and reverses the 

normal process whereby one seeking the right of way must apply for it. Under 

these "guidelines" there is simply no room left for discretion. They are 

rules, pure and simple. 
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The APA requirements in § 553 for rulemaking are 
expressly made inapplicable to "general statement of 
policy." Rules may be and usually are "general 
statements of policy;" when they are, they are still 
rules and therefore subject to the requirements of 
§ 553. 

Daves, Administrative Law (1958), p. 23 § 7.5. 

The results of the application of these guidelines in the field 

are proof of the pudding. Statement of Facts, pp. 15-16 supra, i.e. 

the paltry number of referrals of rights of way cases for litigation 

since adoption of the guidelines, the beneficial/nonbeneficial approach 

of the Billings Area sans balancing and the do nothing approach of the 

Aberdeen Area which "saw the writing on the wall" as far as these claims 

were concerned. 

The same is true as to defendants' categorical decisions not 

to litigage forced fees, secretarial transfers and other "title" claims. 

It is established that defendants did not analyze each and every claim 

as was their duty. Plaintiffs' Br. p. 16. Rather, without following 

procedures mandated by the Adminstrative Procedures Act they ruled claims 

out of existence. 

C. Publication. 

Defendants argue that 5 U.S.C. § 552(a)(2), which provides for 

public inspection and copying of "statements of policy and interpetations 

. . . adopted by the agency and . . . not published in the Federal 

Register" somehow obviates the need to publish "general statements of 

policy" as required by 5 U.S.C. § 552(a)(l)(D). But§ 552(2)(B) applies 

only when there is no publication required by§ 552(a)(l)(D). It does 

not excuse such publication. 
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VIII. 

RELIEF IN THE NATURE OF MAlIDAMUS IS APPROPRIATE IN THIS CASE 

Defendants argue that relief in the nature of mandamus is not 

appropriate in this case because "mandamus will issue only to compel a 

non-discretionary duty, 11 and its duties under § 2415 are discretionary. 

Defendants' Brief at 65-66. Defendants thus contend: "Whether to file 

a lawsuit, to seek legislation, or to refrain from these actions is a 

matter of agency discretion." Defendants' Brief at 66. Defendants 

contentions must fail. 

A. Defendants' Duties in this Case are not Discretionary. 

Public Law 96-217, is unambiguous. It requires the Secretary 

of the Interior and the Attorney General to make a determination of 

which cases are suitable for litigation. For those claims not suited 

for litigation, the statute mandates submission of legislative proposals. 

Any discretion would only be as to the form of the proposal, but that is 

not the issue here since it is undisputed that defendants have not 

submitted legislative proposals as to large categories of claims, i.e., 

forced fees, secretarial transfers, and unapproved rights of way (Attachment 

1 to Defendants' Brief). 

Where, as here, the decisions not to litigate were in large 

part based on complicity by the federal government (Attachment 2, supra) 

the equities cry out for a requirement that defendants scrupulously 

perform their duties under Section 2 of P.L. 96-217. 

B. Even If Statutory Interpretation Is Required, Mandamus Is 
Appropriate. 

"As long as the statute, once interpreted, creates a preemptory 

obligation for the officer to act, a mandamus action will lie." 

13th Regional Corporation v. U.S. DepartITent of Interior, 654 F.2d 758, 
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' ' 

?60 (D.C. Cir. 1980); Knuckles v. Weinberger, 511 F.2d 1221, 1222 (9th 

Cir. 1975); Naporano Metal & Iron Co. v. Secretary of Labor, 529 F.2d 

537, 542 (3rd Cir. 1976). Accordingly, "if the court's study of the 

statute and relevant legislative materials [causes] it to conclude that 

the defendant official had failed to discharge a duty that Congress 

intended him to perform, the court should compel performances and thus 

effectuate the congressional purpose." Carpet, Linoleum & Resilient 

Tile, Etc. v. Brown, 658 F.2d 564, 566 (10th Cir. 1981). 

C. Action Can Be Compelled Even Where Discretion Is Involved. 

Action may be compelled in cases involving judgment and 

discretion. This rule was first set forth in Wilbur v. United States ex 

rel. Kadrie, 281 U.S. 206, 218-19 (1930) (mandamus is available "to 

compel action, when refused, in matters involving judgment and discretion, 

but not ... in a particular way .... "). However, because the tradition 

of mandamus or "mandamus medievalism," as the old rule is termed by 

Kenneth Culp Davis in his Administration Law Treatise, § 23.09 at 384 

(1982 Supp.), was so ingrained in American jurisprudence, it has taken 

many years for the modern rule to become accepted by the courts. 

Today, however, several circuit courts have adopted the rule 

that mandamus will issue to correct abuses of discretion. Standards 

delimiting the scope or manner in which such discretion can be exercised 

are found in applicable statutes and regulations. The Tenth Circuit 

states the modern rule thus: 

[I]t is the court's duty in a mandamus action to measure 
the allegations in the complaint against the statutory 
and constitutional framework to determine whether the 
particular official actions complained of fall within 
the scope of the discretion which Congress accorded 
the administrators. In other words, even in an 
area generally left to agency discretion, there may 
well exist statutory or regulatory standards delimiting 
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the scope or manner in which such discretion can be 
exercised. In these situations, mandamus will lie 
when the standards have been ignored or violated. 

Carpet, Linoleum & Resilient Tiles, Etc. v. Brown, supra at 566; and 

see, Davis Associates, Inc. v. Secretary, Dept. of Hous. & U. D., 498 

F.2d 385, 389 and 389 n.5 (1st Cir. 1974); United States ex rel. Schonbrun v. 

Commanding Officer, 403 F.2d 371, 374 (2d Cir. 1968), cert. denied, 394 

U.S. 929 (1969); McGraw v. Farrow, 472 F.2d 952, 957 (4th Cir. 1973); 

Miller v. Ackerman, 488 F.2d 920, 922 (8th Cir. 1973). 

Recent cases from the D.C. Circuit accept the rule. The 

District of Columbia Court of Appeals has in fact applied it in 

Esquire, Inc. v. Ringer, 591 F.2d 796 (D.C. Cir. 1978). In that case, 

the court in a mandamus proceeding reviewed discretionary action by the 

Register of Copyrights denying a copyright, including the interpretation 

of an unclear statute. The court in Esquire in a footnote recognized 

the trend in the law toward acceptance of the rule permitting courts to 

set aside discretionary decision ''if they fall outside the bounds of any 

rational exercise of discretion." Esquire at 806 n.28. Judge Levent!.1al 

in his concurrence expressly embraces the modern rule: 

The Mandamus and Venue Act of 1962, 28 U.S.C. § 1361 
(1970), authorizes district '.>)Urts generally to issue 
writs of mandamus to federal officials and "to issue 
appropriate corrective orders where Federal officials 
are not acting within the zone of their permissible 
discretion but a>::l~ abusing their discretion or other­
wise acting contrary to law. 11 Although 28 U.S.C. 
§ 1361 applies only in case of a "duty owed to 
plaintiff," it is not bounded by the hoary strictures 
of old mandamus law. 

Esquire at 807. Even prior to Esquire the D.C. Circuit had distinctly 

indicated its tendency to depart from "the hoary strictures of old 

mandamus law. 11 
See,~., Haneke v. Sec. of Health, Ed. & Welfare, 535 

F. 2d 1291 (D.C. Cir. 1976); _P_e_9ples v. United States Dept. of Agriculture, 
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427 F.2d 561 (D.C. Cir. 1970).- And see the discussion of the recent trend 

of cases toward acceptance of the use of mandamus to review abuse of dis-

cretion issues, including an analysis of the D.C. Circuit cases, in 

K. Davis, Administrative Law Treatise§ 23.09 at 384-91 (1982 Supp.). 

D. Even If Relief Under 28 U.S.C. § 1361 Is Inappropriate, the 
Kelief Requested is Appropriate Under the Declaratory 
Judgment Act and the Administrative Procedures Act. 

Even if this court decides discretion is involved and that abuses 

of discretion are not reviewable under 28 U.S.C. § 1361, nevertheless 

plaintiffs have pleaded and are entitled to such relief under 28 U.S.C. 

§ 1331, the declaratory judgment act and the APA. See, ~' Carpet 

Linoleum & Resilient Tile, Etc. v. Brown, 656 F.2d 564, 567 (10th Cir. 

1981); Cervase v. Office of Federal Register, 580 F.2d 1166 (2d Cir. 1970); 

Crawford v. Cushman, 531 F.2d 1114 (2d Cir. 1976); Michigan Head Start 

Directors Association v. Butz, 397 F.Supp. 1124 (W.D. Mich. 1975); and 

1 Moore's Federal Practice,[ 0.62(17] at 700.57-700.58 (1982). 

~(/'Defendants cite Commonwealth of Pa. v. Morton, 381 F. Supp. 
293 (D. D.C. 1974) (Judge Corcoran) in support of the rule that mandamus 
is not appropriate to review discretionary actions. However, that case 
was decided two years before Haneke, supra, and four years before Esquire. 
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IX. CONCLUSION 

A. After more than ten years of effort, and the expenditure 

of millions of dollars, and the identification of more than 17,000 

claims, what does the federal government have to show for its effort--

70 cases filed and one legislative proposal. As for the rest of the 

claims--let them die a quiet death at midnight on December 31, 1982, 

without any attempts at creative approaches to rectify injustices. 

A disgraceful outcome to a program for which the executive promised 

much more and Congress demanded much more. 

This Court can require that the obligation recognized by 

defendants and Congress be met. To do otherwise would be to allow 

defendants to make a mockery of the whole claims process and to allow 

untold claims to vanish. As Senator Cohen said in reporting the 

pending bill "To simply allow these claims to lapse--to administratively 

shove them under the rug--is damaging to the law; it is damaging to 

the Congress; and ultimately it is damaging to the country." Cong. 

Rec., supra, at Sl2670. 

B. Proposed Approach to Decision of the Case. 

This litigation presents unique timing problems. This Court 

is being asked to render a decision based on a wide variety of wrong-

ful actions and inactions on the part of defendants. Plaintiffs acknow­

ledge that some problems may be solved in Jlending legislation passes in 

the lame duck session of Congress. Therefore, the plaintiffs suggest 

a three step process in deciding this case. 

a) First step. The first step would involve making factual 

find~ngs and legal conclusions as to the extent of the deficiencies in 

the defendants' handling of the claims process and entering limited 

-47-



orders to rectify certain deficiencies. Findings would cover such 

matters as: (1) failure to complete investigation and identification 

of all potential claims; (2) failure to evaluate each and every claim 

based on appropriate legal standards in order to ascertain its suita­

bility for litigation; (3) failure to propose legislation for all 

meritorious claims not suitable for litigation as required by P.L. 

96-217; Section 2; (4) failure to give required notice to claimants 

whose claims will nto be litigated, nor resolved legislatively; 

(5) failure to follow APA rulemaking or publication requirements. 

b) Step two. Limited orders could be entered based on these 

findings as follows: (1) an order requiring notice by a date certain 

to all reasonably identifiable claimants whose claims are not to be 

resolved by either litigation or legislation; (2) an order requiring the 

evaluation of claims according to relevant measures of damages and on 

an individual basis rather than as categories; (3) an order requiring 

legislative proposals for claims determined not to be suitable for 

litigation; (4) an order requiring efforts to complete the claims identi­

fication process prior to December 31, 1982; (5) the gathering of the 

information necessary to file protective suits if legislation should not 

extend the limitation period. 

c) Third step. The most drastic remedy, the filing of 

protective suits,muld be held in abeyance until Congress acted on 

the proposed legislation. If the legislation is passed, the protective 

suits will not be necessary. If it is not passed, then the suits 

could be ordered filed by this Court. 

Plaintiffs feel that this proposed procedure makes the best 

of the difficult situation created by defendants. 
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.Dated: 28 October 1982 
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Respectfully submitted, 

James C. Moore, II 

Alan Bruce Hausman 
Moore & Foster, P.C. 
1625 K Street, N.W. 
Washington, D.C. 20006 
(202) 466-6430 

Anita Remerowski 

;/- (~ ~~ 

1·1, 1~1-H \/t . .'.,--,.• t,' "-;/' rJ-:1/. /./ 
Klm Jerome Gottschalk. 
Native American Rights Fund 
1506 Broadway 
Boulder, Colorado 80302 
(303) 447-8760 

ATTORNEYS FOR PLAINTif FS 



TABLE OF APPENDICES 

Appendix A: MEMORANDUM from Solicitor to Associate Solicitor, 
All Regional and Field Solicitors, All Statute 
of Limitation Calims Coordinators, dated 8/1/79 

Appendix B: MEMORANDUM from Field Solicitor to Area Director, 
Bureau of Indian Affairs, dated 9/10/79 

Appendix C: AFFIDAVIT of Thomas L. Wilson, dated 10/21/82 

Appendix D: Excerpt from Congressional Record, dated 9/29/82 

Appendix E: MEMORANDUM OF THE UNITED STATES IN RESPONSE TO 
DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT, 
AND IN SUPPORT OF ITS CROSS MOTION FOR PARTIAL 
SUMMARY JUDGMENT filed in United States v. 
Southern Pacific Transportation Co. 

Appendix F. MEMORANDUM from Field Solicitor to Solicitor, 
dated 3/7/78 

Appendix G: MEMORANDUM from George Bouregeois to Solicitor, 
Under Secretary and Assistant Secretary of 
Indian Affairs, dated 9/5/80 



c 

APPENDIX A 



- ~ 
( 

' \ 

.( ( .. __ . 

~~ -,/'..-· -- rd//\ r; 
~ 1t.J2.. 

UNITED STATES 
DEPARTMENT OF THE INTERIOR 

OFFICE OF THE SOLICITOR 
WASHINGTON. O.C. 20240 

AUG J 7 1979 

~ 

':1'o ; As.s:cci.ate Solicitoc, Indian Affairs 
All Iegi.a>al. ana Field SalicltaI:-s 
All Statute of. Li.mi ta ticn Claims Ox:rdina too; 

Erm : Solicitor 

SubJed; Minim do) ]ar ~ts en Statute of Limit.aticns c:la.i.£ barred 
After J<erll l., 19&0 

Several inquiries have been received ~ the t.ie.ld as to ..nether the 
Solicitor baS establisbe:G a~ do] Jar ~mt bel.cw whidl no clak 
sl~ be ~ in lndiar1 thirC fQrty cla.lls barred after N:_:ril l, 
19 o c,. It has l:een SU;;r-ftS tea tnat if ti:ere is no ~ tl.iat sucb 
ei J::.i..nhc~ l::e establisbeci. :u:i sudi ~ bas yet been established. 
l ao..i. a.Uvi..seu, lKJoievez: 1 th.at soue field off ices, ~ certain hih Area 
otf.ires, d:iservt: cinrnJ dollar .:£mts. It is tn::5ers~e also 
that swall claii.::s ~./ interfere with re.sfO'l.Silile p.irsuit at lar:;.er:, 
J:..Ore valua.tJ.e cl.aiJ:::S; and tm. t of ten s:::.all claks xr.ay require e;r.ter :-

si ve litigaticn far cut of J?rq:::c.;rti.m to ~e rec;oryery. l believe, 
tnerei:ore, that ~ a.n::.unts slx:uld te a ccnsi.deraticn pr-Dlidec: 
such ~ o:::nsistent \io'ith o..ir professicna.l d:ll.i~t..i.ms as trustee 
ll tto::neys. 

I oo not believe, .bo.reVer, that an llbsolute ~ ooJhr mmt car. 
be esto.bli.sl:.ed to Bff-ly to all cases. SUch a va.luatim i::.ay not carp:xt 
"'1itb c:bligatims of the trustee in vie.- of other fact:a::». For exarrple, 
no ~e claim toe n::o::Nt:Ly of. title to, er int:erest in, er 
p:ssessicn "cf 1.aOO shc:ulQ be rejectecl ~ly becat:se the ~ c)ajrcr 

e.n::i Jl i acy to the lancl cJ Pt h; I is lo; in Qo) ) ar v.tlue a.rxj f CC that reascn 
reject.ea. l""d vie-.,, is that a min..iuzn ooJ iar rn.mt Gt>a11d t.:e left to 
tbe prudent proiessi.cnal j~t of field officials xcst fm:i 1 i ar with 
Al..l relevant~ cf MTJ ghoen c]aii:... ~y, the~ 
Solicit.er for IrxHzin Affairs, and All .tegicnal &lXi Field Solicit.ors 
are autbc:ri.zed to reject clnicis with la.> 001 Jar vtlue:s ld.thin the 
foll~ gui.Oeline.s: 
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l. lQ:> cl.a 1i:;, le,..; i13 ool l a.r Aloe .should hr rwjocte:! f.c:c tlJAt 
~ui .cl.C01 it it CAO M5"1 l:t be-~ ll(f~ ~ sjwi }Ar Cit" 1.0enticU 
cl.a~ ir. • ~~le c::o::pl..&.int ~ t ~ u.:.e & f eix'\.ant so ._ to a&i..e 
~ iai w:.icttMblle. 

~- )ic> c:lA.UI low in 001.lar y.tl ue ~;;:xi l r1 be ~ ja:Cts:l tor th.at 
~ Uco:: ~ lic1U1ty 1.5 clQU", the prt:cl ai.q.J.1':., tn. third i'&rtY 
~rzbl.e to ~, and c:alc~Jc sattlcz:=;ent a 'CQ.1.1 tx*siblllt.y • 

. .3l. l~ claie lcw i:i ooJ lar v.tlue 1.1...iculd ~ rej~ ta: thii.t 
re:bbCr. Alme '"'here t.bQ ~ 1.ssues ~ ~ticient:.ly ~t to 
jUEtllt ~tia.. 

.(. r.i:.i chir... l.cw in 00114.r ~ c.t;(x8d be ~~ tar ~t 
~· .tlcn? in lm}' .tnst.a.oce \Cere tc oo JS(.) ~ v::xX .c.a.n.i.~t injl.l5-
~1L:.t; a, tl1': Ir..6~ ci.-.;i;""ct in-~ ~.1· · 

:. • 1'J..l cla 5 X4li l0t in dciJ h. c ._.al.uf; re~ t ex that reascn 
al~ ~ be ::.c re j6ct.&.:! ~.., tc tl~ .Iii tan.-l;;;nJ fCVCE:O.ure:s m.:.:. 
.i .. L ~ ~ C.: &-rz other rej-Qctia:i ~t ~ar aa ~ ~ 
%:.ii j' .1n:il CA te tc t.t.e: CCCl t.ra.r;r ." 

'. All re jec:tl~ of. ·cl.a fu loa in Ool.l.ltr value re ~-.5 
toe tu.t ~-"· £bcci..C UM: t.Pt:'. f ~ cl. wt" i tt.on ~tions ~~ 
te: t.i.x: !!U. ~uestm_ it.a ccn:::un-eno:, ·0:- U. ~itt.en ~ o! 
prio::' !;J..k rejoc~ fer low 001 l•r ~. 

7. ln All io.s; tM>OiJO \...~~ OUJer rtia e<rs ~t for re)ect.1.ciD 
~ cl J111;, ii; ~ ~ -.s l°" OoJ 1 ri r Ya.lur: · such ~ ,.l!i.,blXJ l 6 .i..o be 
nlLcci a. in ~ti.ooa foe ?;Qjecti_exw 

{sgd) Leo Krul.it~ 
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'~~e further :'.-Ce 2.G"\TJ.S:t~z s.~)'J.th Do.1zo·~:a I~2~.-:-!l Services' lrcga1. Ass:l.st<.1.nce:. 
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of·IndiR~ AEf~i~s. Unit~d States Dcpartncat of the Interior, Office of 

20240, ?-~~~~l.-;1· (~,-~ 
( ~-····-· S-.-v-~ -").<.;__---l . 

Enclosure 

cc: Regional Solici t:n: 
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For the Field Solicitor 
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STATE OF MICHIGAN ) 
)ss 

COUNTY OF ISABELLA) 

( 

AFFIDAVIT 

I, THOMAS L. WILSON, being duly sworn, deposes and states: 

1) I was formerly the 28 U.S.C. 2415 Claims 

Coordinator for the Inter-Tribal Council of 

Michigan, Inc. under a contract with the Bureau 
of Indian Affairs for the State of Michigan. 

2) That in my capacity as coordinator, I 

was aware of the need for funding for the identi­
fication of the heirs of "dual allottees" who are 

members of the Saginaw Chippewa Indian Tribe and 

discussed this matter with the Bureau of Indian 
Affairs. 

3) That because of the limited amount of funds 

available, the Bureau of Indian Affairs did not 

provide funding to conduct an investig~tion to 

identify heirs of "dual allottees" who are members 
of the Saginaw Chippewa Indian Tribe. 

4) That I am aware that Susan Eggleston; Doreen 

Eggleston; and Iva Eggleston are members of the 

Saginaw Chippewa Indian Tribe and are the heirs of 

Archie Eggleston "deceased" who was a "dual 

allottee." 
5) That upon information and belief, there are 

numerous members of the Saginaw Chippewa Indian 

Tribe that would be identified as the heirs of 

"dual allottees" if an investigation was under­

taken. 

~·! ~ 
J /l . I J l • _ _, .J\ . ( . . L ( V t . .....__ 

THOMAS L. WILSON 

Subscrib~d and sw~orn to before "'1/ ~ d f PUTH .A.. MOSES 
this .?l v. ay 0 -"--=-----=----=---- '\c-tJ;'/ ?!.'';''.:, l:::i:e::a County, Mich. 
1982. My C.::r;;;;i:.::ic:. ::::x;:ir:;s Oct. 2.7, 1982 

-'~:..-f=::::..;· =::..._.L.d.:.......;_-__.L~_.;_..=:i..:::::~i.==A.===·;__ __ , No]grv Pub 1 i c 
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CONGRESSIONAL RECORD- SENATE s 12669 

new projects ar~ authorized, Congress 
will surely address the question of cost 
sharing between Federal and non-Fed· 
eral interests. CUrrently, the Corps of 
Engineers is completing a study of the 
feasibility of a Federal flood control 
project in the Lower Rio Grande 
Valley. For such a project to ultimate· 
ly be constructed, it must have a fa· 
vorable benefit/cost ratio, strong local 
support, congre8sional construction 
authorization, and the necessary ap· 
propriations. This process will take 
many yea.rs. . ' 

· ment of Defense and· the. appropriate 
committees of Congress will give this 
measure their early ·and favorable at­
tention.• 

By Mr. MATHIAS: 
S. 2976. A bill to facilitate the eco­

nomic adjustment of communities, in· 
dustries, and workers to civilian-ori· 
ented initiatives, projects, and commit­
ments when they have been affected 
by reductions in defense or aerospace 
contracts, military facilities, and arms 
export which have occurred as a result 
of the Nation's efforts to pursue an in· 
ternational arms control policy and to 
realine defense expenditures according 
to changing national security require· 

· ments, and to prevent the ensuing dis­
locations from contributing to or exac­
erbating recessionary effects; to the 
Committee on Governmental Affairs •. · 

In the meantime, the people of· the 
lower valley are compelled to act .on 
their own to respond to the prospect 
of continued flood damage. Let me say 
at "this point that flooding in the 
Lower Rio . Grande Valley has some 
unique : aspects. Because the "13.nd 
around the. dver is so flat, there -is 
little .runoff. Under severe flooding DEFENSE ECONOMIC ADJ'IJ'sna:NT ACT : 

contractors, whose product· or service 
may no longer be necessary to nation· 
al needs. 

Reindustrialization is a term bandied 
about these days as means to move our 
Nation out of its current recession. 
This bill would see to it that the 
meaning of reindustrialization would 
be clearly defined and a program for 
getting there was agreed upon. 

There are numerous national prior­
ities which beg to be addressed: Our 
methods of public transportation; our 
·methods of homebuilding; our space 
program; .the health of our citizens; or 
urban infrastructure-streets, bridges, 
water and sewer lines; our water and 
·air· quality .research and technology; 
·new energy conservation and recycling 
technologies; our merchant ship fleet; 
and business communication needs. · 

;AU of these. areas and many more 
Call for priority national attention and 
.the directing of careful thought and & 
skilled . work force. The Defense Eco­
nomic Adjustment Act is a step in the 
direction of such economic conver­

.sion.e 

conditions water can stand across the ·e Mr. MATHIAS. Mr. President, I am 
area for weeks, backing · up septic introducing today t.lie Defense ~ Eco· 
tanks and devastating cropland. I have · · nomic Adjustment· Act. The purpose of 
worked for years to speed the process this bill ls to plan and provide techni· 
of determining whether or not .this . cal assistance to States and localities 
project should get the green light. In ·which may experience sudden unem­
··spite .of my. efforts, progress has been -ployment increases due, to loss of de- .... ·:~ By Mr. COHEN, ·from the Select 
slow. Consequently, the local authori· fense contracts. ~- · Committee on Indian Affairs: 
ties are developing their own -flood · Defense Department decisions on fa. S. 2978. An original bill entitled the 
control effqrts. · After a several-year cility locations, employment levels, "Indian Cla.iriis Settlement Act. of · 
delay in obtaining a dredge-and-fill weapons procurement, and contracts . 1982"; placed on the calendar. · 

. permit under section 404 of the Clean can severely. affect a local employment . . 
b"'~e. The result can be sharp declines nmIAN CLAIXS SE'l'TLEMElfT Acr·or 1982 Water Act, the Hidalgo County Drain- .... · · · · · 

· age District No. 1. is constructing a in· employment which· Wreak- havoc ., Mr. COHEN. Mr. President, ,I am 
drainage network in the area. _ ·. . _ . with local economic stability. c · . today reporting· legislation to extend 

My bill would· instruct the Corps of · The social costs, · economic disrup- . the statute of limitations as it pertains 
Engineers _ to include the costs and · tions; · and · .human stress caused by to ·claims of Indian tribes or individ· 

. benefits of .. local improvements that sudden -layoffs and. shifts in defense ,u~ ·for ·monetary damages. arising 
are compatible with its ultimate pro· spending are ·substantial. This bill es- pnor to 1966. . . 
ject. This bill does not authorize. any ctablishes a mechanism -to. plan for. '. Prior to 1966, there was no limita­
Federal funds. It does, .however, pro· such -slowdowns in· spending, retrain tion,_ on the time in which the United 

· tect the local irivestment m. the event -workers," recycle defense · facilities, · States. could bi:tzig an action for dam· 
that a Federal project is authorized identify riew markets and 'new prod- · ages either for itself or on behalf of an 
and built to control flooding in the ucts for current defense suppliers, and .. Indian tribe or an individual. In 1966 
Lower Rio Grande Valley.e · assure a stable transition to a domestic ·the Congress enacted 28 U.S.C. 2415 to 

civilian economy. · .. _ . establish a time limit of 6 ,years for 
By Mr: CHAFEE <for hiinself · Although the defense sector of our .claims based on contracts and 3 years . 
· and Mr. PELL>: · national budget is · currently ·pro- for damage claims for most torts. Six 

S. 2975. A bill to amend title · 10, gramed for real growth, we must be . years was allowed for trespass or con­
United States Code, to authorize an al· prepared for that time when· defense ·version damages affecting lands. 
temative to the conventional construe~ spending slows. The enormous number . There is no time limit on actions to es­
tion of military family housing within of military contractors (20,000) and tablish the title to, or right of posses­
the United States, Puerto Rico, and the 400 U.S. military bases located sion of, real or personal property. 
Guam; to the Committee oµ Armed throughout the United States are a .In 1972, at the .request of the Dc­
Services. sizable segment of our national econo- .partments of the Interior and Justice, 
. ALTERNATIVE To CONVENTION coNsTRuCTioN my. The spin-off employment of these . the statute was amended to extend by 

or MILITARY rAXILY aousma employers. in· subcontractors. is even 5 years the time in which· the United 
e Mr. CHAFEE. Mr. President, on greater. . . .. . ... . .. . ·States could bring an action on behalf 
behalf of Senator PELL and myself, I · No loCality· or·regiori can afford to of an Indian tribe or individual for a 
am today introducing legislation become overly dependent on one part claim arising before 1966. In 197.7, the 
which would allow the Secretary of of its employment base. This bill is statute again .was extended by· 21h 
Defense to select an alternative to .the aimed at those towns and cities where· years to April l, 1.980; In 1980, the 
conventional construction of military the principal employer is a military statute was extended a third time ·to 
family housing. The alternative would base or defense contractor. Should the December 31, 1982. ·The 1980 exten­
permit the Secretary of Defense to neeP. for the ·base or product of a con- sion directed the Secretary of the ln· 
enter into a long-term lease for family tractor decline,. the local economy is terior, after consultation with the At· 
housing. caught in the lurch. A diversified, bal- tomey General, to submit to the Con-

This alternative could provide an at- anced local economic base can insure - gress legislative proposals to resolve 
tractive and economical method of that this does not occur, . those Indian claims that they believed 
procuring family housing in certain Furthermore, by seeing that new were not appropriate to resolve by liti· 
situations, and I believe we. should markets, products, and types of em- gat~on. . 
make this alternative available. ployment are assured in the future, ·~ · Mr. President, to date neither the 

A companion measure has been in· · this bill makes it easier for national Department of the Interior nor the 
traduced in the House of Representa· spending-decisions to be made without Department of Justice has presented 
tives. It is my hope that the Depart- a bias to existing defense suppliers and ·the Congress ·with a single proposal 
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the Interior urging compliance with ans in the prosecution of their claims. failure to timely notify claimants. It 
this act in order that the Congress · Second, is to assure substantial Jus- also seeks mandatory injunction to -··········· 
might have adequate time to deal with tice to innocent third parties by avoid- compel the United States to file re- ~~~WHJY 
the complex issues that would a.rise. I ing unnecessary litigation, particularly maining claims within the time al- t{i:I~l~Hi'{ 

ag~ ~~~d~P,hie~~7;J~~1~timu- ~:~~e~~tt~=~tsr~::t o~e t~h~~~ 10:.~·President, I cannot overstate mY iWJJJg{ 
late action by the executive branch, would establish that. a claim lacked frustration with the manner in which - ········· 

~~~~~ ~F~~~l!~~~~~~·· !i 
and that of these 17,000 claims, only burden fall on the United States. · simply allow these claims to lapse-to if:~if.:E~~ 
1,200 remained under active considera- I feel that the dispositions that.have .. administratively shove them-under the fJfI~~~lf.{{{ 
tion. Many of these claims were dis- been made by the Department of the rug-is damaging to the law; it is dam· ·-----------

~i ~~~~ iU~:fl~~·~ g=~i;~· ,II 
· =::!t

1

~:C~~ ~~~ ':i~g~ifu~: to ~i: ::i:~=-~1:,=t ~; ::: .. · ~Y Mr. PRY_o_R_<ror himself. Mr. . f::: __ f: __ ffi: __ r __ :} __ :}_~=--~_:_-_;_;_~_;_:_=-~_;_--~-~-=-~_:_~-· 
easements could be considered benefi· sight hearines, our con:espondence to · BUMPERS, · Mr. SAssER, Mr; 

. cia.l to the Indian and therefore to the Departments of Interior ·of_ Jus- - ·.. . BoKEN, and Mr. SARBANES>: · ·'''''=""' 

~¥~:~~~E~~~~~~ I 
the Congress. The sel:ct committee · single recommendation for legislative . houses and for other purposes· to the ~~~~~~~~~~~~: 
held further. hearings on September resolution of any of. the identified committee on Agriculture N~trition, "f:°'E;_~~-:-:-:-:-:-: 

f~;~te= ~~G:::~9~ :!8~e:~~~~~~ ~~:i~f ~=: an!n=.~ STORAGUlf~CUaroF - _:_.¥_:,~_,_},~_:_t_:·~---~r,:_.~,r--.~_:_-_}_:_,~-.:.f_: .• 

and 1979 had been returned to Inter!- tations, witnesses for the tribes have_ 1912 
· . -

or for reconsideration and many of the stressed the potential ·liability of the Mr. PRYOR. Mr. President, I want :fff-iHX.ffHt~ 
larger claims simply have not been United States for failure to diligently to take this opportunity to address the ::::::::::::::..=.=. 
filed or are still pending decision on prosecute the claims of Indians. Wit- Senate on· an issue that has, unfortu- =:iii~t.t'=::~~~ 

litf~;i~~ agree with the conclusion of ~;:fft~ih~~er:!,~\~v~~~~ :Oi:!.1~~~:r!~~in ~~_:~ . J_~,t_ .. ~_-_,_~_:_;_~,;_~:J.~_;_:_=_;_-_=-_;_--~-i ___ -_f ___ --~.::: 
the Department of. the Interior in its States would in fact be liable to the captured· regional and national head- • 

~~~~~E ~~~€~ ~~1}~ :_~_f_-~--~-!_,_t_:~ __ ~_l_~_; ___ t_:_. ___ t ___ ,_•_f_·_:_·_·; __ • 

ments of Public Law 96-217 that the In hearings before the Select Com- tilizer costs, have now been hit by still· 
Department of the Interior in consul- mittee on Indian Affairs'in December another problem-bankruptcies and· 
tation with the Department of Justice of 1979, I asked the then Associate So- ,failures of grain elevators. 
submit to the Congress legislative pro- llcitor for the Division of Indian Af- . More than 110 elevators have·· failed 
posals to resolve · these outstanding !airs, Hans Walker whether a suit in the United States in rechit years, 
Indian claims. would lie against th~ United States as leaving in the lurch at least 3,200 · 

A decision to waive a claim for dam-· trustee for failure to carry out a fidu- farmers with over $25 million in grain. 
ages on the grounds that the claim !or ciary obligation if it fa.iled to bring an While the. n~r of occurrences of 
title to land is not ba..-red does not do action on beha.lf.of.an Indian tribe or grain elevators-is relatively small com­
Justice to either the Indian claimant individual. . pared to business failures in general, 
or the non-Indian who is ·occupying Mr. Walker stated that that was few other types of bankruptcies can ::-:-:':-:-:-:-:=:~~-:-:-: 
the land in good faith and under color very possible. In hearings before this have such a devastating effect on 1:::::::::::::: f h in ff t inn r:':::::::·;:::: 

ofli~d~ision to administratively re- ~"i~!l~~~~~ 
0
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7
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we ~ave: he~d far~ :~'::_'_;::'~:~'~:;'~:~'~_=_::;,=_;_~_:,:_~_;,_';_;=·-~_-_::=~:==~--,~-~=--'_: 
solve rights-of-way claims in a manner Solicitor of the Department of the In- many stories of financial failure. 

~,I~~~~ ~J:~~~~i~ ~~~~~~ i_,.,_._~_:_;_:_~_._·,=_._-_1_._:_~-··-,,··,,·-_:_,· __ i_~_·_.:·-·_:_•_l.•. 
water rights claims and claims for deg- Peter Taft, then Assistant Attorney· ties, and other related services. The _ 

~];!;~~~E ~5~~~ib~ ~J.~~~~~ ·'ii_I_1_ft~.l_· 
States and the tribes in attempting to Government would be used. On Sep- to Coast Trading •. 

:.~=en~:::=~:~ E:id:~;·~~=J.it"E =~~~~,~= .IJ 
.t"=":.":.":.::._~~~~ 



( ( . ' ' ,. 

APPENDIX E 



,. 

7 

n '7 
J<.! 

]9 

20 

2.1. 

22 

23 
24 

25 

26 

27 

28 

29 

-----··-··-- -· 

('.:::·: • .-,
1r·H A. i':JAhRA 

f:'.l:r,:•nsys, U.S. Dcpnr·tnwnt of Justice 
f,:;i.·r and Natucal Hesour·ccs Divi:iion 
:ir:1;l"! and Pcnm;ylvani<1 I\venue,·N.\V. 
~/:;::li.l.ngton, D.C. 20530 
'L'r·.J (:phone: ( ~:0;1 ) 633-32/Hl, 633-2G53 

l\tto1·neys for Plaintlff 

UNITED STl\TES DISTRICT COURT 

DISTRICT'O? NEVADI\ 

\o/f;i ,1:i'.:I-l nIVEH PJ\IU'l1E 'l'!UDE OF ) 
lih\11\DA, (.•\'. <...J •• ' ) 

) 
PlaintiffE, ) 

) 
v. ) CIVIL NO. 2707 BRT 

) 
~;(,I l'i''..lEHN PJl.GI.!.·'IC 'l'RJl.ti Si:'OR'l'A TICN ) 

r;ci., et al., ) 
) 

Defendant£. ) 
) 
) 
) 

Utll'l'l~D STATES OP AME!UCA, ) 

DOU'J'llE!~N 

co.' et 

) 
Plaintiff, ) 

) 
v. ) CIVIL NO. 2708 BRT 

) 
PACIFIC 'l'RANSPOHTJ\TION ) Consolidated Cases 
al., ) 

) 
Defendants. ) 

) 

MEMORANDUM OF TIIF. UNI'rED STATES IN RESPONSE 
TO DEFENDANT'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT, AND IN SUPPOI\'I' OF ITS CROSS 
MOTION FOR PARTIAL SUMMARY JUDGr.1ENT 

Statement 

The defendant, Southern Pacific Tranoportation Company, 

J1:1ri 1;:oved this court for partial summary judgment on the que:;tion 

' 

3~ of' the measupo of dar.:ages to be applied in the present ca::::e, The 

32 
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c 

defendant has presented three alternative meas11reo of damages fro~ 

which it requests the court to select ona. ~~e defendar1t allcces 

3 that 1~ith l.'espect to this questjon there i:;-. no issue as to any 

4 material fact and tha~ this question is appropriate for summary 

5 judgment. It is undisputed that the defendant has been trespnssin: 

6 upon land held by the United States in trust for the Walker River 

7 Paiute Tribe and individual Indian allottees since the constructio 1 

8 of its railroad across the tribe's reservatio11. It is also undis-

9 puted that the plaintiffs are entitled to an award of d~mn~es baael 

10 upon the defendant's trespass- United Staten v. Southern Pncific 

11 Transportation Co., 543 F.2d 676 (9th Cir. 1976). 

12 We do not contest the defendant's ba~ic premise that the 

13 court may by summary judgment prescribe an a1>pr·oprinte meaoure of 

14 damages to be applied in this case. We do, however, take issue 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
26 
27 

28 

29 
30 

31 

32 
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with the methods proffered Ly the defendant as being appropriate. 

For the reasons to be outlined below, the United States moves this 

court to deny the defendant's motion fer partial summary judgment; 

but moves the court to enter a partial summary judgment in favor o, 
the United States adopting the measure of damages which we believe\ 

is appropriate for trespasses upon Indian lands. 

I 

THE FEDERAL COURTS MAY FASHION rrs OWN 
REMEDY FOR TRESPASSES UPON INDIAN LANDS j 

Where the United States exercises a constitutional func;; ( 

whloh 1• governed by federal law, and where there 1• no fnderal 1 
statute regulating the exercise of that function, the federal court~ 

are free to fashion the.ir own rules of decision. Clearfield '.l'rust 

Co. v. United States, 318 U.S. 363, 366-367 (1943). All three 

requirements for the application of federal common law are met in 

this case. 

- 2 -
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1 Indian title is a matter of federal law, 9nc~da Indian 

2 Natjon v. County of Oneid11, 4111 U.S. 661., 670 09711); Uniter). States 

3 v. Sante Fe Pacific R. Co., 314 U.S. 339, 345 (19111.); and Lhe 

4 management of lands held by the United States for Indians is a 

5 constitutional function. U.S. CONST. art. IV, §3; art. I, §8. 

6 Additionally, there is no federal statute regulating the measure 

7 of damages to be applied against those who have trespassed upon 

8 Indian lands. 'fhus, the federal courts are free to fashion their 

own rules of decision with respect to the measure of damages to be 

I . 

9 
10 :i used to compensate Indians ~or the deprivation of the use and 1 

occupancy of their lands. ·Cl_earfie_ ld' Trust Co., supra • .!/ The Uni tec
1 
l 11 

12 

13 

14 
15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

26 

27 

28 

29 
30 

31 

32 
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l, States urges the co~rt to ~ashi~n ~ m~asure of damages to be applied I I -

I 
in this case based upon the analysis outlined below. 

I 

II 

THE FEDERAL S'fA'l'UTORY SCIIEME REGlJI,ATING 'l'EE 
MANAGEMENT OF INDIAN LANDS PRECLUDES TRESPASSERS 

UPON INDIAN LAND FROM REAPING ANY BENEFITS 

It is well settled that where rights ;Jl'.'Otected by a 

federal statutory scheme have been invaded, the federal courts will 

provide whatever remedies necessary to effectuate the Congressional 

purpose. J.I. Case Co. v. Borak, 377 U.S. 426, 433 (1964); Bell v. 

Hood, 327 U.S. 678, 684 (1946). Congress has established a complete 

statutory scheme_ providing for the protection_ of Indian landa and 

providing for the manner in which one may acquil'.'e valid rights-of-

way across such lands .. Among the most impo~tant statutes regulating 

Indian lands are: (1) the Non-Intercourse Act (25 U.S.C. 177) 

which precludes the acquisition of interests in Indian lands except 

by treaty Or' statute, (2) Section 16 of the Indian Reorganization 

Act1(25 U.S.C. 476) which empowers Indian tl'.'ibes organized under 

the act to give its consent prior to the acquisition by thir'd 

!/ Upon this point, the United Rtatea and the def~ndant 
are apr;at·ently in agl'eeiaen t. ( :ocr' I:e!':::nciant' s i-;cp:o. pp 15--lC). 
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parties of any intere·sts in their lands, and (3) tlie General Hights 

of Way Act (25 U.S.C. 323 et~) which authorizes the Secretary 

1 

2 

3 

4 

5 

6 

7 

8 

9 

of the Interior to grant rights-of-way across Indian lands to those 

who comply wfth the provisions of the act and any regulations promulj 

gated pursuant to the act. The purpose of the Non-Intercourse Act J 

is "to prevent unfair, improvident or improper disposition" of Indiar 

10 

11 
12 

13 

property; Southern Pacific, supra at 698. Section 16 of the 

Indian Reorganization Act was intended to give the Indians ''control 

of their- own affairs and of their own property." 78 Cong. Rec. 11125 

(1934); ~-Plains Electric & Transmission Cooperative Inc. v. Pueblc 

of Laguna, 542 F.2d 1375, 138~ (10th Cir. 1976). And the General 

Rights of Way Act was intended to assure the protection of Indian 

interests by the Secretary of the Interior when rights-of-way were 

14 granted across Indian lands. Pueblo of LaBuna, supr~, at 1380-1381. 

15 All three of these acts have been violated by the defendant's tres-

16 pass in this case. 

17 This statutory scheme was intended to prevent non-Indians 

18 from taking unfair advantage of Indians by making use of their 

19 propert:1 and reaping unjust profits. See Southern Pacific, supra, 

20 at 698; Bunch v. Cole, 263 u.s. 250, 254, 255 (1923). That being 

21 the case, those who invade the federally protected rights of Indians 

22 by wrongfully taking possession and making use of their lands 

23 should be. precluded from retaining any benefits received as a result 

24 of the wrongful use and occupation. This approach to damages has 

25 been adopted in cases dealing with Indian lands as well as other 

26 government property. 

27 In Bunch v. Cole, supra, an individual Indian allottee 

28 sue~ to recover for the wrongful occupancy and use of his land. 

I 

29 The land had been leased to the defendants in violation of restrict-

30 ions imposed by Congress for the Indians' protection. The defendants 

31 

32 II 

1onM "'°'' II 
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subsequentl~ sublet the premises and realized a substantial profit. 
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• 
In addition to seeking a declaration that the leases ~ere invalid, 

the Indian plaintiff sought to recoup the profits derived by the 

defendants. The Court, after holding that the leases were invalid, 

recognized that the protection intended to be afforded to the 

Indians by Congress would be effectuated by allowing the Indians 

to recoup those profits. Id., at 2511-255. 

2 

3 

4 

5 

6 

7 
8 

9 

In Pine River Logging Co. v. United States, 186 U.S. 279 
I 

1

(1902), ~he Court was concerned with the proper meaHure of damages 

to apply against those who .:had trespassed upon gover•nment land for· 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 
24 

25 

26 
27 

the purpose of wrongfully seizing timber. In arriving at its 

decision, the Court stated: 

If trespassers und'er these aircumstances 
were permitted to escape by the payment of 
the mere stumpage value of the standing 
timber, there would be a strong inducement 
upon the part of these operators to avail 
themselves of every opportunity of seizing 
this timber, since they would incur no 
greater liability than the payment of a 
nominal sum. It is only by denying them 
a credit for their labor expended upon it 
that the gove~nmen~ can obtain an adeguat~ 
reparation for this constantly growing evi!, 
and trespassers be made to suffer some 
punishment for their depredations. at 295 
[Emphasis added]. 

Accord, Wooden-Ware Co. v. United States, 106 U.S. 432, 437 (1883). 

In the present case, if the defendant is permitted to retain the 

benefits it has obtained as a result of its trespass, there would 

be a strong inducement for others to encroach upon Indian property, 

"since they would incur no greater liability than the payment of a 

nominal sum." Unless the defendant is denied "a credit" for its 

use of this land, the statutory scheme established by Congress will 

not be effectuated nor will the Indians receive an adequate repara-

28 ' 
,1 ti on for the injuries inflicted upon them. 

29 1 

30 I 
:~ 11 
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( • 
The Supreme· Court has apparently recognized the validity 

of requiring a railroad that has trespassed upon Indian lands to I 
forfeit any benefits it obtained by virtue of its wrongful occupation~ 

In United States v. Sante Fe PacifJ.c IL Co., 3111 !J.C. 339 (J.9lil), a 

case very similar to the present case, the United States brought 

suit against the defendant railroad for the purpose of quieting 

!title to the Indian land across which the defendant had constructed 

its railroad, and als6 for the purpose of requiring the railroad 

to "account for all rents, issues and profits derived from the 

I 

10 leasing, renting or use of the lands" in question. Id. at 31111;' 

11 After holding that the Indians did have title to some of the lands 

12 in question, the Court ruled that the United States was entitled 
2/ 

13 to such an accounting. .!Q· at 359. - Therefore, in fashioning a 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 
24 

25 

26 

27 

28 
29 
30 

31 

32 
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form of relief in this case, the court should be guided by the 

pPinciple that the defendant railroad may not retain any of the bene-·
1 

; 

fits it has acquired by the wrongful use of the lands in question. 

III 

AS BETWEEN RENTAL VALUE AND PROFITS, THE 
PLAINTIFFS ARE ENTITLED TO THE GREATER OF 'rHE TWO 

We have previously demonstrated that the defendant in 

this case may not retain the benefits of its wrongful occupation of 

the Indian land in question. Thus, in order to arrive at a compensa-

tory award, it will be necessary to inquire as to the benefits actu­

ally received by the defendant. Such an inquiry involves questions 

~I It is important to note that Sante Fe Pacific R. was 
required to account for all of its profits, notwithstanding the 

I I 

11 

I 

'I fact that ejectment of the railr>oad was not at ii;sue. Subsequent 
to the filing of the lawsuit, the defendant railroad had quit I 
claimed to the United States all the lands it had claimed within the 

,Ind:l,an reservation in question. Sante I<'e Pacific, supra, at 358- 1 

l'l359. Therefore, the fact that the ejectment question has in effect I 
been mooted by the position of the Department of the Army does not 

!
preclude the court from granting the relief we seek. The defen~ant'~ 
assertion that the measure of damages to be applied in this case \ 

!
turns on whether the railroad will or will not be ejected must fail. I 
(See Defendant's Memo pp. 16-18). 

!I·-- I 
ii ·- 6 _ I 
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I of fact which may not. be disposed of by this motio•1. However, 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 

standards for measuring these benefits can be formulated at the 

present time by the court. 

At the very minimum, the defendant has received the 

benefit of the actual use and occupation of the land in question 

since the construction of its railroad line. Ther2fore, at the very 

minimum, it must respond in damages for the value of the use and 
ll 

occupancy of this land based upon its extent and duration. 

Power & Light Co~ v. United States, 243 U.S. 389, 411 (1917); 

United States v. Bernard, 202 F. 728 (9th Cir. 1913). However, the 

defendant may have received by way of profits an economic benefit 

12 which exceeded the rental value or the land. If this in fact proves 

13 to b~ the ca~e, the Ihdians are entitled to recoup those benefits. 

14 In Green v. Bj_ddle, 21 U.S (8 Wheat.) 1 (1823), tile Court stated 

15 that: 

16 I 
17 

18 

19 

20 
21 

22 
23 
24 

25 

26 
27 

28 

29 

Whoever t2kes and holds the possession of 
land to which another has a better title, 
• • • is lia~le to the true owner for the 
profits which he has received, of whatever 
nature they may be, and whether consumed by 
him or not; and the owner may seize them, 
although removed from the land •..• Id., 
at 35. ~ 

The courts have recognized that a trespasser should not profit from 

his wrongful use of another's property. Thompson & Ford Lumbe~ Co. 

v. Dillingham, 223 F. 1000, 1003, 1004 (5th Cir. 1915); Edward~ v. 

Lee's Administrator, 265 Ky. 418, 96 S.W.2d 1028 (1936); Raven Red 

Ash Coal Co. v. Ball, 185 Va. 534, 39 S.E.2d 231 (1946). Thus, 

the owner of land may choose between the rental value measure or 

the profit measure depending upon which produces the greater result. 

McCormick, The Law of Damages, §126 (1935); iJee NathRn v. Dj.erssen, 
I 

146 Cal. 607, 130 P. 12, 14 (1913); Dirr,e Savings Bani( v. Altm~;11, 

JI 'l'his is commonly known as the rental value measure of 

30 

31 

32 11

ctamages. 

fO!lM ORC 9J 
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1 275 N.Y. 62, 9 N.E.2d· 778, 781 (1937). BaLJed upon thcae well 

2 

3 

settled rules of law with respect to the wrongful use of another's 

property, the court should adopt a measure of damages in this case 
.'.!/ 

4 which allows the plaintiffs to choose between the rental value of 

5 

6 

7 

8 

9 
10 

11 

12 

13 

14 

15 

16 
17 

18 

19 

20 
21 

22 

23 
24 

25 

26 

27 

28 

29 
30 

31 

32 

101\M 01109) 
Sll'11 

the land in question, or the profits derived by the defendant as a 

result of the use of this land, depending upon which proves to be 

greater. 
21 

IV 

THE. MEASURES OF DAMAGE SUGGESTED.BY THE 
DEFENDANT ARE CLEARLY INAPPROPRIATE ·FOR THIS CASE 

The defendant has·· suggc.s-ted three: measures of damage 
' ~. . . ~ .. 

for the court to apply in.· this. cas.e:. · ',!.'he t.hree measures are: ( 1) 
• < • ~ 

the diminution of value'. meastii>e,' (2) 'the inverse condemnation 
" 

measure and (3) an alternative measure based upon a 1902 Act of 

Congress. Although the defendant acknowledged the existence of 

the rental value measure, not suprisingly it contends that this 
6/ 

~easure is inappropriate.- A review of these ~uggested measures 

and the defendant's bases for suggesting them will demonstrate that 

they are completely inappropriate for this case. 

4/ The question o~ how you measure rental value can and 
most likeli will be the subject of an entire brief. We are not 
asking the court to rule on the proper method of valuation at this 
time. We are only seeking a ruling that rental value is an appro­
priate measut!.e, assuming the profits do not prove to be greater. 

5/· Where the trespasser has maintained his occupation of 
the land iii bad faith,.he will not be allowed to deduct from the 
award to the plaintiff the value of any improvements made upon the 
land. In cases where profits are used as the measure of damages, j 
the· bad faith trespasser will not be able to deduct his costs and i 
expenses. Jeems Bayou Club v. United States, 260 U.0. 561 (1923); 
Woodenware Co., supra. · 

We believe it can be demonstrated that the defendant has 
trespas,sed in bad faith. We do not intend to seek a final determina­
tion as to the defendant's good or bad faith through this motion. 
This question should be left for trial. However, it should be reco~­
nized that the result of the court's determination on this question­
will have an effect on the amount of the fihal damage award. 

6/ It is interesting to note that the defendant 
completely-i~ndrcd the profit measure of d"mages. 
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l A. Diminution In Value 

2 The defendant has suggested that damages in this case 

3 should be based upon the difference l.Jet1·1een tlie value of' the land 

4 immediately before and i~nediately after the trespass occurred. 

5 (See Defendant's Memo, pp. 16-17). The basin for the defendant's 

6 position is that the trespass in question is of a permanent nature, 

7 and the dimunition measure is applied in such cases. 

8 It should first be noted that this same argument was made 

9 by the defendants in. Utah Power and Light Co., supra, at 393-39 11, 

10 

11 

12 

13 

where a power project was operating wrongfully upon land owned by 

the United States. The Court rejec~ed the application of this 

measure of damages" since it required· that t.he. defendant co1npensate 

the United States for the use and O(!CUpancy of the land, based upon 

14 its extent and duration. Id., at 411. Upon the same basis, the 

15 court should reject the use of this measure of damages in the 

16 present case. 

I i. 
i 

,. 
17 Secondly, it is our view that the ap~lication of this i 

18 measure to trespasses across Indian lands would completely frustrate 

19 

20 
21 

22 

23 
24 

the statutory scheme e::itablishect by Congress relating to these lands. 

(See Section II, supr.a). ·A defendant, after a long trespass such as I 

I 

we have here, could escape with the mere payment of a nominal fee. 

It is conceivable that rather than decrease the value of the land, 

the presence of the railroad has increased its value. If this is j 
in fact the case and the diminution measure is applied, the defendan 

will have had the free use of this land for nearly 100 years, while I 
the Indians would obtain nothine in damages. The federal policy 

1

1 
1 

25 

26 
27 

28 

29 
30 

underlying the Non-Intercourse Act would be completely undermined I 
I if bhe eou::r:d:::::t::::,~e:::::~r, the trespass in question is not 

1

r 

permanent in nature, as the defendant suggests. The defendant, rely~ . 
i 

1ng upon a line of cases where the courts refused to en.Join trespasse:~ 31 

32 I 
roriM OB~ 93 l' 

SlP11 

I 
I 
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1 
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3 
4 

5 

6 

7 

8 

9 

10 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 
24 

25 
26 

27 
28 

29 
30 

31 

32 
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by railroads, argues that the public nature of this railroad would 

preclude the granting of injunctive relief against its continued 

operation. The cases relied upon hy the. defendant, however, do not 

apply to the facts of this case. 
Two major distinctions can be drawn between this case and 

the cases relied upon by the defendant. The first distinction 

stems from the fact that the trespass in question is over Indian 

lands which are specifically protected ~Y ~n Act of Congress. 25 

U.S.C. 177. The Non-Intercourse Act precludes the acquisitio11 of 

interests in Indian lands except by treaty or statute. 'l'he illnth 

Circuit has already found that Congress never authorized the ri~ht-

I of-way in question. Southern Pacific, supra. If the defendant's 

trespass is considered to be ~ermarrent in nature, it would effectivel1 ~ 

result in the grant~ng of an interest in Indian land to the defendant 

contrary to the explicit provisions of the Non-Intercourse Act. 

None of the cases upon .whj.ch the defendant relies involved trespasses 

by railroads across Indian lands. 

" Additionally, in all the cases ~ited by the defenda~t, the 

landowner had either consented to the entry by the railroad, or knew 

of the entry and failed to act. In the present case, the India.ns, 

at the time of the defendant's entry, were incompetent to authorize 

the defendant's permanent occupation of the land. Southern Pacific, 

supra, at 697-699. The United States, owner of the legal titJ.e to 

this land, never consented to the defendant's entry. Congress re-

peatedly refused to approve the right-of-way across the reservation. 

Id. at 681. Furthermore, it may not be contended that the failure 

of the Indians or the United States to act would preclude the issu-

ance of an injunction in this case. Once again, the Non-Intercourse 

Act ~revents the application of laches or estoppel against Indians 

where there is a threat that their interests in property may be 

lost. United States v. Ahtanum Irrigation Distrig~, 236 F.2d 321, 

334 (9th Cir·. 1956), cert. de_Q_:!:_ecl, 352 U.S. 988 (1956). 'l'hePefo!"e, 
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1 

2 

3 
4 

• c 

the defendant is incorrect when it asserts that its trespass is 
II 

permanent in nature. 

Lastly, the legal authorities relied upon by the defendant 

for the use of the diminution measure of damages are not applicable · 

5 here. The defendant has cited l!_arriI>onville v. Dickey Cl<l;_V Co., 

6 289 U.S. 334 (1933) and the RESTATEMENT OF TORTS (Second) §930 in 

7 support of its position. Both or- these, sourcei; e;oncern invasions 

8 of interests in property by virtue of nuisances where the courts hav 

9 consistently applied a balancing of interests approach to the issu-

10 ance of an injunction. See Smith v. Stasa Minin['. Co., 18 F.2ti 73G 

11 (2nd Cir. 1927); Stockdale v. Agrico Chemical Co. Div. of Con. Oil 

12 Co., 340 F.Supp. 244 (N.D. Iowa 19·72.). This. case involves a trespasc:, 

13 not a nuisance. 

14 This review of the bases for the defenJant's assertlona 

15 that the diminution measure of damages is applicable in this case 

16 clearly reveals that the defendant is in error. The diminution 

17 measure must be rejected as an alternati~e. 

18 B. Inverse Condemnation 

19 The second measure suggested by the defe~dant is based 

20 upon an inverse condemnation of the right-of-way in question. If 

21 this method of computing damages is adopted, the defendant would 

22 merely have to pay the value of the land on the date of its original 

23 entry, plus interest. This method of assessing damages must also 

24 be rejected. 

25 As was the case with the diminution measure of damages, 

26 computing damages in thii case based upon an inverse.condemnation 

27 

28 

29 
30 

31 

32 

ronM OBO·ll 
SlP 11 

, II Although the Department of the Army has indicated it 
will condemn the right-of-way, if necessary, in order to keep the 
defendant's line operating across the reservation, that fact has no 
bearing on classifying the nature of the trespass for purposes of 
damages. The fact that the Army may come to the defendant's aid 
cannot alter the amount of damages the defendant mu~t pay for its 
wrongful occupation of the Indians' land. 
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2 
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• 
method or valuation would aleo frui:;trate the s:~:utory 

l:Lr:l1ed by CongresG fop the pt•otection oT Indic.:-. :..~ndG. 

scheme:: estab-

(Se.~ Sect ~.c1r1 

3 II, ·~-~.pt·~). lt too would allow tht:< dd'endant :: 0: .. cu.pe after· a 12'.l-

4 year tt'espass b~· the payi1JCnt oi' a nomlnal sum. ..::, addition, it i:lllG1: 

5 be noted that no statutory authority exists au~~orizing a railroad 
8/ 

6 to condemn Indian tribal land.- An Act of Con~resG specifically 

7 authorizing the condemnation of tribal trust la:-.:;s must exist before 

8 such land may be taken. !Jnited Sta Les v. Winr.-:-·~,ago 'l'ribe of N~_~nsL[.;:., 

9 542 F.2d 1002 (8th Cir. 1976). Absent the abil.i ty of the defendant I 
l 
l 
] 
l 
l 
l 

i 
l 

10 

11 

12 

13 

14 

15 

16 

to adversely condemn the land in question, no rational basis for 

computing damages on that basis exists. Therefore, the inverse 
91 

condemnation method of computing damages must a~so be rejected.-

C. Alternative Measure 

The third measupe of damages suggeste~ by the defendant 

is based upon a 1902 Act of Congress. 32 Stat. 134. This method 

should also be flatly rej~cted. If adopted, it ·,.;ould require the 

j 17 defendant to pay a minimal amount; over an._d above the condemnation 

l 18 value of the land in 1882. The method is in effect a modification 
,l 
j 19 of the inverse condemnation formula suggested by the defendant. As 

20 with the other measures preferred by the defendant, it too, if 

21 adopted, would frustrate the Con~ressional stat~tory scheme estab-

~ lished for the protection of Indian lands. Furthermore, the method 

1 

I 
22 
23 
24 

bears absolutely no relation to traditional measures for compensatj ngl 

l 
l 

l 
! 

i 

25 
26 
27 

28 

29 
30 

31 

32 

lj ronM ono.tJ 

- SlP" 

8/ There is statutory authority authorizing the condcm-
1nation of Indian allotted land. 25 U.S.C. 357. 

91 Although tribal land may not be inversely condemned, 
a recent Ninth Circuit decision held that allotted land may be 
inversely condemned. United States v. Clarke, 5~0 F.2d 765 (9th 
Cil:'. ,1979), cert. granted, 48 U.S.L.W. 3187 (1979). We do not 
believe, however, that allotted land should be treated any differ­
ently than tribal land with respect to the measure of damages for 
trespasses. 'J.'he measure suggested by the defenc<~:-it as applied to 
allotted land would also frustrate Conercss' sta~~tory scheme for 
the protection of Indian land3. We also point cut that the Supreme 

1Court will pass upon the valid.i..ty of the holdir:;:- Ln Clarke, a 
holding with "l'lhich we s tt•ong:ly disor;r!::e:. - ---
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,' • • 
2 Bicld].~, supr~. It is foJ.J.y to suggest .t11nt thiG 1f: ;:-, mc:thod "lhich 

3 Congress would have fashioned t,o rcn:criy e- wrongful trc3pass. The 

4 u::;e of this method has absolutely no b<'.sis in the law ancl must be 

5 rejected. 

6 Conclu::;:~s_:>.£: 

7 The defendant has wrongfully possessed land held by the 

8 United States in trust for the Walker River Tribe and its members 

9 for almost a century. The plaintiffs are entitled to be compensated 

10 for the wrongful deprivation of their land. TI1e parties have asked 

11 the court to fashion a means or measuring the amount of compensation 

12 due the plaintiffs in this case. The resolution of the question 

13 is appropriate for summary Judgment. 

14 The measure of damages to be used for compensating Indians 

15 for trespasses upon their lands i3 a matter of federal common law. 

16 In formulating the measure, the court is free to develop itn 01m 

17 rule of decision. In so doing, the co~rt should be guided by Lhe 

" 18 principal that trespassers upon lands may not retain the benefits 

19 acquired as a result of their wrongful action. To rule other~ise 

would frustrate the statutory scheme e3tablished by Congress for 

the protection of Indian property. 

Since the defendant has received the benefit of the use 

20 
21 

22 

23 
24 

25 

26 

27 

28 

29 

and occupancy of the Indian land in question, it must, at a minimum, 

pay for the value of that use and occupa~cy. If by way of profits 

the defendant has received more in benefits than the value of the use I 
and occupancy of the land, the plaintiffs may recoup these profits. 

1 The application of such a measure of damages in cases dealing with 

the wrongful use of land is well established. 

The methods suggested by the defendant, however, are 

30 clearly inapplicabl~ to the case at hand. Initially, all the 

31 

'32 

IORM 08093 
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methods, if a'lopted, would frustrate the ctatuLory :;cheme er~tab-
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1 lished by Congress for the protection of Indian landu. Secondly, 

2 none of these methods are appropriate for factual situations such 

3 as w~ have in this case. 

4 

5 

6 

7 

3 

9 

10 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 
24 

25 

26 

27 

28 

29 
30 

31 

32 
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Based upon all of the ror-cgoing, the Uni tcd Stc1tcs re-· 

quests that the court grant its motion for partial uu;:nna1·y judgrr:ent 

declaring that the defendant must answer to the plaintiffs for 

damages based upon either the rental value of the land occupied by 

the defendant for the period of the trespass~ or based upon the 

amount of profits derived by the defendant by virtue of the use o.t' 
10/ 

this land, whichever is greater.- The United States also asks 

the court to deny the defendant's moticn for partial summary 

judgment. 

Respectfully submitted, 

B. MAl!LON BROWN 
United States Attorney 

SHIRLEY SMITH 
As~fmit ~nite~ States Attorney 

/t=v{.i-..,6_<-,..f c2 .6c::..,,,f..,,L-1 
REMBERT A. GADDY ~--..._-

Attorney, Department of Jus~ice · 
Land and Natural Resources Division 
Washineton, D. c. 20530 

_j . . · , ,.-r:,-. 
(./". ' .J /,, - I {, 

KEffNE'l'H A. MAJfHA 
A

1
tton1cy, Department of Justice 

tand and Natural Resources Division 
Washington, D. C. 20530 

Attorneys for Plaintiff 

10/ Since the defendant in two of its suggested methods 
of damageshas indicated interest should be applied, we infer that 
the 6efendant concedes that interest applied to the damage awnrd 
would be appropriate. As the court stated in New Orleans v. Gnines~ 

82 U.S. (15 Wall.) 6211 (1873), unlc::::;; intercst--up .. fothe ti;nc cf 
trial is. added to an award for the detention of land, the plaintiffj 
1vould not obtain a "full and complcLe indemnity i'ol'.' the lnjut'y to 
hit> rights." Id., a.t 632. Unlc;,:-; the clr:fcndant contc:ncl::; otbet'~11.·;~,, 

we cce no neodto discuss thflt qur:::t:i on Jn tl1 Le: mr:11101·;u1durr:. 
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1°7 B \ _, / .j., "°r~,/. . 
·.~ ~~·· 

To; Solicitor, W~s~in~to~> D.C. 
Att·•~th . .,n: · A~~oclatc Solicitor,· In:H:i.~-:. .:.fi:i:oir~ 

Fro:1: FicJ.d Solicitor. 'rYiU t:it1c.~J n'!~ ~ 

Sal·.) o( Iudi:<:tn Allotr.:i<mt!I w:ttho:.st r.on~~nt 

!n rcvic~ . .;!n~ i:?l'.~:.1y of .tha allot:::en~ file"~ at t:h~ 1 fin'.1~t><"Jt.a A~.~nc~! .. 
Tico:!.dji, :1.·1:. rt~C·~ntly hcc~ca a~>ji<lrent tl~t r..r~nt nu.-.h0t";; r,f :illotncnt:'l 
w!!rc r;old d:.1.rin;; th~1 1950' o. In chcd~ .. t.n;;: £urth·.~·c c1t1 !:O:·t'! of r 11:.><30. 

s.'.'!l:?s, :f.t Gr..:~:-i th:tt r.iany vcre :.it:.J~~ v:tth o'!'lly j.1arti:d con:ic:u: of th" 
h;irc o! thr? od.;;inal nllottP-es, and ~;0:1u t.:•.!rl?' r..adC? ~riti\ no co~!Wnt 
'l·•h,'.!t:~.:>cvcr. 'i.'he docti::lcntc ft'o:.: th'J:"ce 1:"epr~!!cnt 1 t lv!! su lt:: . .; nrr..: ~uc l.o :ie•1 
.!oi: yuur ir.f::ir.:i.:ition, .:ind the A~'!enc:; T?.!?~J.ty Olf lc(!·c lV\!J l·er;•m a 
~j'clb!'.:l:ltic rcvi:::.w of th~ (ilea. na C!:Jt.lnntes. fro:.:\ his inltis.J <Jt.:qc:i 

of rl.!Vinw, that i.'tp1;.·u;-.it; of 2,0'JQ }'arc•~l:,; 0£ ln..."ld ·-·~rG t!•")l<l <brln:--. t11rH 

t'~r;i.c.·d \-:ith lam; th.::in full confi!1r.t of th::: hc-ncfici:tri.!~ <.int:! Sn 
q\.t~.-;tion."'l":ln ctr::::t=i:lta~•ccs. IE there ''°l"rc 7., (';('(' o C -:iuch r;nl~~~ "n 
th~ at:< Xin~ai;ot:t f.'11";Jpcma Trihu r~ee-r,1a>tio~13 olon:~~, 1 t 1s 11.'•-:l:-• 
th~t th1.~ £i~1.l't"Q !!~ ave~· ;;rcar.e:r on the r.cscrvntio;i'l 11:~ .. i<>r th=~ 
jurlsdict:ion of the Ci-eat !..t.11...:,as k:r,rmcy ;ind th~. '.-Uchl~!·:i.!1 A.:~':>:ncy.· 

Wit}i n·;~ard to th<=: ?..<i.11.-0 of ~Ur.ncBot:i Chip;rn".!a Alll'.>t;1l~rH:s. t~u~ 

:J.llot.::1c-at:3 i!.l (jU~~;t ion 'P-.·r·~ tn1nt nlloer.1 .... nt:r; <:Ln.•1 ~.rn:.-~ ~:.:.l.:1~ i'•'..trH·1~r~t 

to thn. Gcnor::.l Allot.:ic:tt ,\ct of Pcbr•1<Iry q • .l~~7. ~'> St:l'.t. 1"~. ·:in<l 
tr.·~ ~·kl~'lChl !•Ct cf .fa!l:1.;iry lf, I 1!'.lP'J, ~; Stnt. r,1.1 .. t•10 1.!~h. GO:::\•! fc-.· 
nllo:;::e:li:S on the ~~one ~a I.<tc a~1d Gr<lnd i-'ot't•~::;e !~.c.:H!rV-1.t!oun \-:~rr? 

1l:t-'lrlo .1rcviou~ly u:idcr th':!! 'lrec.ty. of: Sept~::i'r.et" 10, lfl5!;, '.'.nd ve:-<:? i:t 
re.::.tr1cted :;it~1-::u~. 7-h'! !'~llot:n.ents •,r.:>r€l ~1 th,:r not :.1::idr: t!?\ttl :J.fr~r · °t'i"l1' 
\.t' 1.1.-!rA e-:<tc>nJ..?f. .-1t co-~~ ;;cint by F.XN!L•th·c Order.. ~.ntl "·!er•~ th.1a ·.-,:tt~n:fod 
ind:~finit~ly \;~l!-?'l nll f'd.X l·~:h.1 r\'tlt:lo11•; W>tl?d to itt:C''l;t th~~ rrrlVf~1·:>:t:l 

or th<.? !n<.lfo.n R'•cr;;,;ini:o:nt i.on Act of .Jm·.e 1 13. l_':.':tt. l1't :::tat. '),~'). 

Srction 4, 25 J.s.r. ~ ~l~, provides; 

( 

!".xccpt :rn prr•v!.J".'•~ ir: :;>!r.t:!O?i:l l;(.t. ~f.~, Gr.1, r,r,.r,. !:f,-:;, 

4~~-~7~. &71 ~71, ~7~, ~7~. 476·~7~. ~~j A70 G;· t~!~ tltJ~. 
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no a:tJ .~ > • .. • t.:~c ct!~ ~r tt· .::n·~ f ~::: u f rn~~!""·i ct c-.:-.: 1 ~·1 !.~n 
l~nu~ ..... ;h:~l! l;:~ =H:~d~> or .'1;:r·t.°J\':.•d: \'.C"ov·L..!r:~,-~i.:-.J· ... ·_r::v~~r. 
T!~~t c~1c11 l::rl~Js or .~nt.1r•.~:1t;; :~::.y. ,,~~ t!1 th-:! nl· 2 <~:;';.~;J. o! t:!t·:· 
~::C!"c..~t:.:.!:"y or th·2 Tr!t1.1t·~c·r~ t~ :~:':'JJ,1., ;1i!V{:1~J, Ot'" nt:;:..:!1.-~.·i'~!'~ 

t'C<•!hl.::,~crc:i to· th,,: Ir:<l:i.r\;-i t:r:.tk! in ~;:-iich ti1r~ :t-.nJ;; or .iinr.·:.",; 
:irs loct>.tt:i . • . . 

Th:-. ~:..:tc:it to t:hlch. the~ ::ih1vr: r.nctio~ 1 ::i nppli.c<•t•il'! to t·...-1.1.r:t al.lott~J 

l.1:id:.t on rc:;e::-1at·.lc;1~a ••h•"!"e th<'I Indi:in R•~rJrgn!'d7.<lt1o'1 1\~t wn.:1 .1Jopr.otl 
de~~-; 1tot a~1-·:~t:.::." to hav:~ hP.~~n judicially dcta:;'::!:!n!'d, thnu;-;h t!H~ :)o lie·! tor 
Si.:c~·.e to th:? qt~'!-;::::~!o:t i.n ~!.C::~~~--~-~.!:1'1...?2.~-~~t_.:t_rY._'.s. Aa.t_l:1~r-~_ty __ ~~dcr_ tl11.l 
·~~--~! ?fav ll>.!.._l_'t"•!:~· :-r--1.;w·~1. J!lne 7, 1950, a!J follo~··:;· 

Thi9 ~)roh.Ll~itl.on a~'pliiw to ell ·'r<:n\:ricted I:~d:ir:.11 lnndr;, ., 
h1clu<li:t;· t~u:1t l:~:i<la; [se:~<l F.tttatc:! •jf r.c .to :00:1~, J~ffcrsc•11, 

lA-19, ifay Ii, 1'150.] hi!;.d. 1'7 indi'.d.1.foal !rdfo:i~ •,;!,~~ nre· 
:;icmbera 0£. tri1•c$ that "hroi.t~ht th:::or.~l·tc~3 wi lh.~.n the · 
co.-~1pn~o of the 191l~ net. [Se<! Solic:ltor'u ~a·:--.:0~:;1nrlU!·1 of 
~iov~r.ar 20, 19:31.. to Co::lillitrnion.cr of !1vlian Aff d rR. 1 
ihu!J, all such l.::mds arc •·halJ umi.~r," or mihj~·ct to, 
the proviulons or the 1914 cct. 

Tiia .::.hove !.nt:!t"!'r('tat.!.on s~e\"l':! connist:e-al: 't·1ith the lntcri:lt'Ctation pl.need 
or. Section 4· of the I.~.A. by tho Burecn of Ir~1i:m Afi:.;d.ri:; ~hri.n~ tha 
1--~lence of the l~'lO'o n:tcl th~ l~MO'a, 9incct no allotted lan.<ls ap~ear to 

· · h~7~ · b:::·~n ·cold on I.R.t.. r<'!r.i\rvci.tions c:bring° ·that p1:!do(t e..icc~pt in · · · 
~ccor<.lance wf.th that section. Ho~1evcr, 'l:rith the .rni:.:oa~~ of t"i~ Act of 
May 14, 1948, 62 ~tat. 23~~ 25 U.S.C. ~ 4Dl. the intorpretatio;i appc3rs 
to 1'·~, at l~aot .-..r.t::h resj)ect to snlno of t.illottnd la-:\ds, th<lt th~ provid10l13 
of Secti~n 4.· of the I .• R.A. vara rep,,~lad. Ti1c l<>l:~ l'!Ct provider.· · 

Th·:? Secrct:'ir7 of th-:! Inter1or, or his c:bly a•1t 11ori~od 

r1?.prescntat:iv~, :io nuthor.ized "1.n h!9 dtsc·n~tion, rm.I Ui!On 

npplicntion of th~ Indi~:i oi:ner~, to ism1e p.:ttr>nr:n in fee, 
to remove rest-ri.ct1oni; ?.;:pi.not aliu:1.1tion, and. to •~pprove 
COG.Vt!}'.'ll~C.:l:J. 

Th~. cnly repor!cd ~bc1n1on on thi~ q•.!~otion. though o::-ily :i ~.r1.~f ner. r,lrfa::: 
o:>in-::nn on unc:.: t:itt"'!d f.n:'!ts, sei;::z,$ to ~upport t~l~ 1.nt•::rpl."et.;.tion. 
J.;;c \h "Fl.ll!:!ih:.>:.tU n:md of. T.a1~~ S•.ncrior Ch.1 O!'l'!~:a tnJ 1 'lns ". ~-TcY.~ay > 
i:ii ·~:-.-fd- ~i~f6-(ri:··r.. ·-r.1-r·: i9s-5L-"';t"ct-cs··c-;ypt-{c.a1i·1·: ···- - - -· ·· ·· ·· 

'1fo agre'! w1tl-i t~~ ;}i!Jtrict r.ourt tr.nt the Act C\f '.~3Y lli, 

1~~8. 62 St~t. 23~. ~S ry,s.c.A. 5 ~B1> rele~c~d c~rt3i~ 
Iudi!ln l3n.ds in \H;:~ons{n, 1nclud1n;; tlto:~c ii·~re 1.:ivol·rn.-1, 
frc:l pro!tihi tion1 :i~n.ir::Jt s;.ilc or tr~n~ft:!r i~ro:,,::J '!>y the•. 
/,ct of Jun-:? 1'3, 1914, li~ 3tat. 'i.'15, :; t,. 2.5 rr.s.c.A • .s t~~''· 
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/:~<!:'."t £1·1:1:;z t!-~ .. .! r~l:.-:·~:l 1 .. i..-..~.~~::~.::~'.~ or t.?,:~ .t:··/j·~.:l:!t, .;:: ~.' .. " ... ·~·!rt! tr•\~ th.-:.l it 
--: ~ .. ;:·;I:~ .. i..·e~nn~.~:.! r.:~jtr.·J.c.tlr:•1 .. ; <.·.n t~~l~ .. ,. n1~ l~\:·::::i:t:~r oF ·11J.otte::d J.;:.tn!1.~ 

t~H~ .=t~!·t 'Qf J:!·!i.~ ~~ _). 

vr:)vid~d in J.rnrt) 

in turn, r~i~.Jcat~ 
. .... ') 
J I ·- ' 

If the S·~Ccf:':tr.n:y of t''t~ !nt~r l0r cLc:f~c~ th'"• !1~1.r or he !x!\ 
of ::mch d•~(:-:!·~1!nt co-::-,pt~tc:i.t to I:".:m"'-~n their CJ\.:-;:: ~fZair:.i. ~c 

c.h::tll i9r;uo tc ~:ach h.~it" or ht?il."~1 " p .. it~nt in !:c~ for th~ 
n.J.lot~ent cf m1ch dr.ce'!clr.;;;t; if ho shall dccich~ C!no or r:iorc 
oi tha heit·:; t'.<" h•'! i11cQ':'li'"·:t.c!\t, h·~ r.:..iy, in h!u d lRcrction, 
cause ci.lch 1:1n::L; to be ~old: • • • Provid~;t, 'n11t 'Cha pr;">cee<ls 
of the c.:ile of ir.li~ritc~d lc.:i:ls r.h~ll be- pa_i_d to 'l~.,c:h hair or 

·heirs· as· ua.y l.·.n· co1.1p.cte"t"'lt nnd hal<l :1.;i .. tr.Jst · $ahjec.t· tr.> u:>e 
and expe:lciil'ure dur!n~ tl-1~ tr~:1c pi.1t'f od for nuc:h h'=!ir or 
heirr.1 43 0:1y he incoo11p(~t!:'<!t ~c thc1-c ·reopect"l.vu :ir.t~re.si:'~ iAHlJ 

ap~esr: • . • 

·rrl:r..l at~tuta sp~:ci.H.::ally r~1ufr~;:t ~· f1.ntTin7,, prior to f?ffcc-tfiQt:fon 0£ tiu""l 
nr...1.'l of clloti:cd lt"tads, Chott onn oc l.10I"A of t:h•l t-i~irs ere inco:::q1atcnt. 
It tlou~ not, hou.::w•::r. =µc:.1.!~ to th~ qur!-.ltion of vhct:lier or not ~\ll heir3 
~t!::lt cr.mscmt to th·~ sale. An rt!~cr.~ly a3 JJJ.nc 15, l!'.'•71, n i:i:frl1 
c·:~11~.,'L•'?"h:-:'!.lsi11e h:f.;el L'.lC?:~or;mJU'r. ... •as pr~!)."'lrcd hy yo11r of£ ice. 1.n co1mection 
with ttti np?Cal of :.rrc. r.yntllfa 'tidth:tn for :rnla of "Fol"t Peck Atlot1~.:!~t 
~:o. 12i9, a copy of wh:lch is attached for your re£••.ly r.::ifercncc. It 
.ird. t i:!J.ly corrr-:ctly ~01.n.t~ out th:it on~ or uora or tk: h~! rn Vi•l~ t h~ 

fouud inco!:t?Ct.:.>:-it before the Sccret~rr ha~ al!tho.d.t;• to !:ell the lnnd. 
:m:l t-hc·il proc~c-1:;; to d13CU!o9 th?.. vnr:i.0 1.1.n Solic:!.tor r :l Oi•ini.Cl"!3 \!ht.ch . 
h:il:. th~t r.alc~ r.i~7 bn ::i::ide l-d.th lcrnfl th.::n fall conr.cn~ 1 1-cini :i· 

rl~.!!.1'.)rar.dto1 of A-.:g•.iet ll.1, 1937: en ovb io:l -::-ntitlcJ ~\:!.~1!!::.~l.~y -~-E_· .f.~0.:::1.~~~i_o..}1_~~­

p_!;_ -~}.'~ Ge . .:ter_:il !..a_?:.d_~1%-~.!.s_'? __ t_o __ I~...J~?:.~~·:1.t:.~ _J:!..I:~r;~ SEY-~EiES. -~~::~~!?-.~'.. 
All~~tr.i::mts \!i th ~l?:';~-;:'V~t ion~ or the :fi.r:<"!L"Ul:1 l!n<forlvin~~ the J\llnt~cnts 
I:i·~~~;.;.{2·;-~o-f_j:_~:;l!_i<~:~5i~.~ii: :f::~f i 557-;·5-9 -{.n.- Yoo .'{Xu;;_1st:-2:>.- ·19fj): ·e_-·-
rcotn!")to in i:m opfr\i•~n en mwther su!JjN~t. entitle•.! ?_at_n_n_t.~.!:!1. ~·~ .• 
~{-3hlS4, 61 I.'1. 190 (r.'~h-ruary 15, 19~V1); nn1 o. q11_!'~tlon.1hlc refer~nce 

in nn opinion c1H:i:::!.:-:d ('01"l:;r::!nt of Ind.f::..~1.<:' fot' Snlc <'f ;\llottC'~ ":'1::i"!>~r. 

M-·36477. 65 I.D. 101 C-t~rch s:-f95S) .-·---r"h-;--f~"ii"c)pi.:i-iz;;;--c~~;;-i~i~1;.~: .. 

I h:ive found :\O ctw~ la"t.T de~lin~ • .. :ith th~ Si>!?cific 'JU~3tlon 
of trheth~r s4tlns hy th.a Secretary un~cr ?.5 lf.S.C. ~ 'H2 
require cot".~cnt of all thg owers. !!m:avcr, the st~tuce on 
itfl f:ice doe~1 not rt?qttir~ Auch C•in~t.mt llnd tiit' lcr,i:;lntlve 
history is. at hest, incot~cl:is"!.•1c. Bur;'mt policy ha~1 

nuthorf.::t-ci attch ~P-1~~ f"t' n:.ny yc.!ir.:> Mitt \IC ~=-v<' pr~vlo•Jr; 

S{;H.c1cot 's Oj.·!:11.on.o uh1c'1 ::..t?P·~~-c t~a conci:-?t thE;.t con''.11",nt 
i.s not r~'}uirt"!d. An nr~1r.!~nt could iie :Ht<l!? th:<t tl1c:- Tl•1rr.>ut1 !'i 
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F-'li.C}' u:d•.l- ';5.li L'>'.f 2.2 .. 1.f,(l) c··:i.r, ;-~.; rrc ... ~ .il:\'.·:i•·.·:~ry ...... ti t~~:1-; 

.!.;: .. c.r~".H!.! ~!.1 t :~!~ posr.. i:"'j 11 r. "/ cf ~~-=~n-_. ,, 1- -~r:: np.;r 1 i c.=-~ !: ·i ~1 :i ~ 1: r: .. ·..! 

!~O:t.icy· t"O ~;~.j!1.1td~t:1l ,_:.~~·.:~'1, i,.1l1jc:\ :··:~~/ ~~:~1~ 1:;.:- i.l i,..:· .. :•1·t· t·.1 ... ~l·r !;:~ 

J.-:}· ... :n ·th lo .:: ::-.. ! ;d :> t-r:·a c :i vc, µ1'.' ;,~ ticf.::. :: !-.:J.. .for . ;,~ .: ,~:1 ! .; l ,, r:. ~· :1r:i vn 
1 .. ~'.':." 5)5_:!1.')-~.5-~ (l~~(-2). :~O'·:W11:V()C. ~h':".~C ~:f":.:-''.:11: to 1.·~~ Fuf:f~c(;~:-i\. 

;;~t-h·.,r1t:; V> rrn~t!lin t!:•'. i1·Jrc;n.i' 'J .,,·:-c.:.i • .:.:11t ~·cd :!<-y !">[ .1.1.lo•.·f:-i-; 
B:tl..:! ·at .1.r!'.;,_, r i t.:!d l.:tnd U >: i !': h')U t t fl~ COn:J·:T. t C [ •;();:1;~ 0 ( t l!<;o 
c•.-:n·~r;; a~ J071h cs th~ cnn•ittlt.mn f.!·,:mtio:l'?d tu :ii: L\'t 1.2.1;.(l) 
~ra pt't!:s•Jnl:. 

Th·:~ t.:.pinton doen, !io't,,av~r. rc:c:o:~nti:·1, on JJS.gP. 3, th:1t the qw~:-itlo!J. 1.;i 
b.::.fr,g n.now~rrJ.d o:tly wit'1 ro:Zcrr.';lcc t;n ·re~~i'-rvutJ.O!l.:; i'!.Ot urut~r th" Indi ""n 

_ 1::.cor~;::mization· Act.". 

i•.z.~1.n asaW1in~ i:11r:t tha l!M~l net r.aimitc.ti::d full e.pplica.tio·,i. o.f t 1!e l!'V" 
r-.ct, ~nd nn::;u:::tin~ th.'lt the vr.\r:f.ou:i Sol1.cito:c '~ Off :!ct~ Oi"iniona are co!"r~ct 
ir. th'.:.t con!Hmts from ull hoi-;:-s .nr~ not '~~c:cszier::r lH~io:: to !>ale. winy of 
the ~;~ilns uhic?, too'-':. pl~1c.a on tho ran·:.in•ution.<J o!_ the 'finncr.ota Chipp~w3 
•trtb:1 d:f.d not evcu o~et the o.i:-d..::u1l rni1ufrcmente -o~ tf.~ 191~ ·act. Of 
t~1,;~ tl:roa cx_tl:ll.ple:J cnclos~d, tha O:lly 1:t~nt~on made of i.nco-,.1pet(!ac:r 1 s 
c.::~t:".!i::ed in th:a lct!:cr frcm the fiu;>c~rintcn<lc.nt to ti:'.~ Ar<=>n !'11.r!!ctor 
r."cor.:::.ic-:tdine. n-p;?rov:il of th~ s2lc, a-:-id thn.t i::; contn·~ nc.j only in th.~. 

f1.les on-Fond <lu L:tc !-'ll~r. .:-.ml ii'ond du L9c fld •. :Jo r~'.mtion wh11t::;oev\?r ol: 
inc..:-,,:~·iictency in ~:idl'l. i';l_ the fit11 on Leo.ch !,.1t;e r115. In the lr:tt~r. 
1:-c::l.:.tin0 to Pon1 du L.;tc :'!lf;i1, tl-.e Si.tpcr:!.ntcndeut :Jt,.;.te:u t.l-1.:.~t:. of t'1:::-
l;(, hr.ir~. 17 cono.:mt<:?d, 15 fnj l~d to ri:-,1':i.y to hia i:l.(pd rj·. ::i.1<lr~::.nc::i ~.;(!re 

1.H;l:1W'.m. for ·10 of th-:i h~ir!l_, 3 _'tu~re d.:-ce~-~oJ, anc.1 l •r1s. :fn.::;mc. i-fo 
s:.i:.;portiD.>J doctt".::.cntat ion \·;h(lt.i;oevr?r ls p::-,.::>·v idnd conc£'I:1\i n?{ the ins.:tn1 cv. 
In tlw !ett-ar on ?encl du r~ac CJ.d, th~ Sup.:i·dnt<?.nd~ni: scatc:·; th:it. of th~ 
l;l h·:>iro • 31. con~c~1ted, 4 \.r~re <li!C(\.:t.~ecl .i:i ... t 5. fnile!cl to rC';,;ly. tlH)!t~h . th~ 

10.t_::-;,1· cocs er. to st::.it@. t~at 7. of. th<? fi 1.-ho did l10t r!:!ply ob.\::?cted to the 
proposi!tl salo in 't.;riti.n3. Ht:.' then ~oes on to note that a nurnh~!'." we.re 
ir:cu:·.ik-t<:te11t, r.ami;'l~ ?. and" st:atlr.g th.it 5 othar.r. w~ri'! 1~.dnor~, thon~h 

pr.,~~:u:;iably thc.:i~ 7 w~re :.:.ti.ong tho!la t:ho .con5cnted, :11~cl a~ai11, th~t"c i:; 
r,:,, .<;1j:)()Ort:in~ drH::u:"1cntnt:io~1. or t:1c 5 i:cirs to .. Lr.>ech T..T.l~·e ·~1.5' nnn" 
co:ls!mt-cd ~nd O••'-'· of the5e voic:~n. or:il o~j.?ctio•.rn to the ·aalO:?. l!rffe therG 
v.-rn no stntea:1ent that 3ny ot the S t.·a3 iccoctjH!C:cnt. 

It c!o!'is "?:Ot, ho~-1evcr, appear to he n ri?:l~Jonn1'1:;l int12rprctati.on of ~lie 
l.l)f,q act to hold. that it ~~r~ly rer.eal-:'.'.d S".!ctior.. 1, of th~ In"..\1.<l~ 

r~(!O:.·~.-:niz:J.tion Ac.t. rcin:.;tat1-:l~ t"ia ~uthodt~· c.>f t 1,·"! Si"Ct"~t;.orv un~l~r 

th~ 1010 act. 'f~\t? lcn;~u.1~~~ rJf th~ l'>~il net !3µ~ctf1c~lly st:Rtc!; t'int 
tlic! ~:cc?.'ctary i:;; .'.'l•!th~:- 1.z;!cl to isiue ~·!\t:::?i'ltH :cm.-l R 1 .;n:ov~ cow.1·::y.'!rH~l'.', 

··~i<'~ .:..pylicL:.t.!.0'.1 cf tl1C? I;idi~::l O-C.:';'t~n:.i'. Thin i·:i;'<"··.;:s P.TI nchitt1cm!ll 
e::<.'.:!tt:ion. l!tJO .. tr"': ex-!.i::tc:tc.c of Sccr.-:t,·:n·!.'.ll n·.1t!int"1 t·;: to s·~! l. i:J~~11·~ 

f•::.·;_cr,t:;; r.ir l:l?~:::cvc co-.Nl"!yanc~s, •,:h'f.c;., c::irJ'.lit1on '"''~:"} :1ot S~-~.-.c.:iffc;;ll•; 

c-:n:.:.-.in!!d i~1 th~ 19:i0 ;.J.ct. · 'f!i11 fact. th-tt :.·,;pUc~'1:l•m o·r" c.071::;.>rit of 
t'.w I.o·:'.1::.n o;.n.:-rn in ri:?1~11.r~·.: £•)r •1al,~ of r.n ;'.lll::-t.·~.:··11: s:l;•l••ct tn th01 
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r~·.Jv·;_~Jtot1fl t:'L th~~ I.H.l'... ::.;.!d tl,.:; J..'i·'!·:! ~--"..:t \ .. ':~:11: ~~····.l tc\ i'.-:-.r.nll ... .:l t:,~ 

r~~ 1 l'-'··i.rc:~:. .. ):"\!: ~-t r:::-rtt_~ .. i:~-:~t1c.~·: !-/ h::'!1·~~ t··-; :.~ ... ~11 ::·{~11.~·r, ~}:'';1'..;;!r t:~:-=~ 

: ; ~· • :) .' :L ~: :\. (I !.! :: (: £ t h ::' ::! ~ t . 0 f • J .,,! ; :: 2 5 I 1 ~ 1 ·1 • : 5 s :: 8, t .. "! ':.~ j" ) :: •j : r .. s • r. • ·~ 4 /') r; • 
:1·;·t:1_!t~ ~.h•J pr· ... ·Ci!:~? ln~;i::~:1~".~ ol: t~'-~t H!:-~tt:_: t:.~ 't.c. ~l ~~-; ~ .·J _tf"f r:t"'~~nt, ) f; 

j_ .~k·,j~""·:I 9~ ··.1o i:~:..~ rlO t ~-~f; ··t~C if ic~l l? ~;o.l t f:i t .t~).]._ t :'! i. r. f; 0 r: t I"'U .:.; t 1 · !:.:1~ [ j Ci!? r i C::: 

l·Y""t::·t. c:cins~nc: µr1.: . .7r to s ~.:tlr~ cl t1~f·.~r fro,., th:..~ -~11.nt:·i?.nt, l-::1t:, n~~·\rP.rt'1•.:l~!l~, 

ti:',~ Sol lei !:or, in ~~-~~~~.t::t ,9_t_ J.r:.J.!;"!.~~5 .. fr·E. S.:!.~ e, .r: f. _.·1] _1•:. (~ t :::-1 ... ~r_l_;iib•"l:. 11;;.?.X:.~. 

I.here! ::ir~ rlt!!'.lt:rc-ua :ic~ of C:on11r.:,;o::; dr.l'>~~n:Jt-.:• !)·ro!ld p•.)\1!-?rr. 
::;if discrci-~oa to t~ie Soci."C!!:Rt'Y ~dth l"\'"~Jj.'ect to n~?ll.!n:;, le:i13in~ 1 
c.::r t:;?·.:nt1•1;;; ;;;:lsm:ti::nt~; or othr~r lnt1:riaA.t5 1.L~ T.,.,_l I ~m l ~:'?1c; 
OI t!iC:)o~lin~ Of th~ pro.:iacC:> thcr~~nf, Ot' np~rovin;:;. r11tCh 

a.ctiong ry "!n:B.an rr.~trict~c1 a•o1n~r.;, l"lt unta'3!.l the tit\lt.•1t::­

a;;12cif 1c.:illy 03;,ot~~-::'~J th2 Secr3i:tl.ry to net \,'1 t!irm t tho:~ 

!
cc:.iscr.t <.lr n:>pro· .. .;.~l, ~=?rn3~ or inplie1n, oi r.1 i. co ·t'"1"'"h~ra, 
n:1 in tlP~ ;:i1·tit1.ou st~tut:es to t:hlch you l:<'f:~~r {aet!l •lt · 
.. Tunt'! 25, inn ('36 Stat.· flS:i),· =.:ul !·ii:.y lll. in:i (3~ Stat. 1'7L 

ln.~ a..""l1;~n.kd; 25 tT.S.C. ua.ci:. 172 nnd 37.'1). h~ !w·; 1~ccn 
reluctcr.t co fac!'l po::~lblc llti~.ntion fro;-:i. n ho:itHe 
t:tiuority. cmn:.:r:Jh1?, ~:vcn 1..f the tr~>i:ssct·icm ~pri::,;i:·s in 
the beat intcr:~1:1ts of i!ll co-owne:ra. 

In ::oI4cluo1cn, 14'. vt•='" ('1:: tho provision~ o! t!;.:~ l 'Jln 
a.ct, tm:ir::t, (2;i H.s.c. § ltOr,} thr.! s~~U!tnry cho:1ld L!pprov"! 
n.o ::ial~~- ·c;-! t :t:a?:-~r on c:llo t tt'.!::1 Ind t.::n lnn(ls T!:J. r '101.! t t~1~ 

~<>n;;cut, <:?~p::-esa or ilnpl:I.cd, ~~:..E.l:..1._ o·wE.:'"!.r!1 .. t_h.r:.:..L~c:J > 

(E~phosia .'.:dd;;:J) 

An mrc!t strour.cr n~ialo~y cr.int:=1 to tho in~~rpn!Li.tiom> ;-il:iccu or)· Sl'!cti~ 6 
of the G<:%1ral Allotment Act of Fehru.:ir=' 8, iqs7. ~!1 Stat. '3<11"1, 2'.i H.S.C'. 
§ 3<'.;9, as m"Iendd by Act of i·lny ~. 1~06. '31; <;t.at. lfl2, which prnvide:J~ 

[T]he SccrPtary of thQ Interior n3y, in hi~ discretion, ~ni 
he is c:.uth1Jr:!zcd~ _Ybcnl'!V<?t" he sholl bi.> sati.ofiL"!d that any. 
Indian allott'.:le is COOi.pctant :.md ca~~:iht~~ of n~nnnr,ing hir.1 or· 
~c·r affairs :tt any tine to c.e:.!s.:! to r.c ia.:::~11'.'::1 tn $';.lch .:lll1Jtt<>e 
o. po.tent i!1 .fea sioplt:!. end there&.f.te:r ~11 rc1::>tri.cticins A9 tcr 
aala. inC:.ur!lbT.ance, or ta"'Catio:i 0£ 0:1id land n~1:1ll be i·ci.iovec! 
c.~d ~old l.::n·.d :ihall not h,1 liahl~ to th"'. r.'1.t [sf~ction of ::n; 
debt contracted prior to th<'! 1.sr.uinr. of ::ll.\Cl) i;:-itau.t"; • 

Tl".c·:!~~:. th~:~ is c co:!tpletc at,s~nc0 !!1 t!'-~ a:~m:'?: l.l':1.~i1."!;:~ of tlr.y ,)r'n i:. i.on 
r::~~:..li.:-in:; n;·,!li:i~::.~:f.01.i. or c•:u-,H•·nt :-.y C"lic..: n! lot u•r:, i.t· Ip\:.; t-.~r:m 1.·nn:;ic;t~ntly 

h•.1•1, :"\Ot cm!:; by the S:?l1cltOl" l·rlt. al•io 1i:r j\d"ic;_:\i ,md r·n:1:i;r•·:;·:<•Jn!?l 
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~.'t.t·-::.:-:~rct~t.!.~: .. :1, r:~·jt arpl;i.;.:.t !•.:-1\ :.·.!"'.:\ ~i!n:.i~-~~t ls 1
.; •J:t~l ;.ir;•t"c"p..1i~1i tP. 

t.o .i..·:~· ... _,=:.n.Ct! ni ,~ -::~\.:: p.:::t~·nt t:.:..• thr:~ :.;J .. l·)ttnc.!. 

T>.:r1.r::: th~ )~'rJO"'i frC;""l. .J~·l>l"O;,.:ir~::..f:~J::• l·~l.=i t'O l'~?'!_ •""i"J" 1.(·7,/ ,_ t'h:::1!';.L._~1d·:; Qf 
£·.~:,;: r.i'~.t:cutn ~ . ..:·r·:~ i .. ;$t.t."!J t.o ~1l_lc'\tt:~~~~ n·c·:")~~::<l thr~. r:-1:.tnt::..·~·, 1211 •,.:-:!.r}~flut 

;•.r;•l:i,::!t::cn on th::• :-'=n:t cf th«· .::J].ot::r~·1. ~1cny \.t7r.:--· f.-~:-::u1.'d ti'.' h·~J.rn of 
a d•:i;!"c~·~d ~ll:n.:tr:1:. again •.dtt•o1:t n-p~~licatlcn. ;·h~ .\ctu of ?.:.:c~ru:iry -:tr.., 
.!'.:27. fr/1 Stnc. 121:7, 25 U.S.C.. r: 3;.?...,, nud -r;ebr.nr.y ~:l, !f}'JJ., 1.~ 5tnt. 1~'~5. 

?.5 U.S.C. ~- j5?i-,, ~1tn:o p;.;s~Nl n;icci.r-ic:-"tlly to nll<::'/!.:tt.;.~ t~H~ Aitu.'.\t1nn :1&\d 
tt1uth·:irizcd ct.mc:.?.ll:.:.tion o! ft?~ pn.t.:.ntn i•;su~<l w'S.'Cl,nut applic:1;: !on or 
c"~1:1~nt of th::. pnt;.~n.t:ee •. 'i'l1ay 1:crA dt!."Jcrlbcd th'.l~J. in. Aut.hn_rtty t:o r.s!\!!!.~ 
p;~tc;~:lt o! 1~.Jfon ,\llotte-:i f,fter !.antl fo !n•:u:Jb"l."c~ !1.v !.iir:n · Actn of. 
~-:~li~~~-·::.X:i-2~:.)·9fi ~ · ~.,~-i~~sr~~~~~~~-:ii";_~j~ii1,-""'"g4·-{:·~:-1f.r/; ?-e~~·u·n.;y Yi :··1 ,,,, i 

. 

Tha objuct of hoth !'lt!ltutes, oi. cc,..,1:-se, v;u; to corr1.;1ct or 
r.=mGdy t;ho a.c":.::\i.ni~tr~ti,:a r.n·ror of CU$tin;~ th~ f ~-e ti tl2 
upon th~ 1:1.:cii~n without 1-li~ A?i.:ilic.tt:f.o;i nr c-:-.::'.:>c1~t. h}• 
euthori:dtq ~h~ Secri"tnry to ca.nccl t'1a µntcnt so ia~ued. • 

?he l::m~u'i:e ~~ich the court;J h:1ve c:i.pplic<l 1n strf~:in3 ciow:l p~tt~nts int~11r~t.l 

to cllc!:t~~s and their heirs ulthout cpplicntion · nr connnnt :i.t.:\ ev~n :-.iorf! 
co:,1pelling ~;~·j.,_~n, npplicd to ::;:?lns 'tllt!io~!l: np~lic.ct i~m o;.· coum:mt of he:irs. 
p~::-ticul.n:rly :in li~ht of the nppliccti~ln rr:?qu.tt"C::'.::e.nt c:cnte1ned in th~ PV1'=: 
.::.ct, ;;;hic:!t· t!o~n •10t appear i!1 th(~ Gormr.e.t Allot~.:1:1ut A-:t. Fven so, the 
court in !!'li.tcd St<:tcs v. ~re-.:-:: p,;~·c:>" C;n-:-!ty. l(; 1;-.S'.!Pf'• 2(.7 (D. T.da. 191~). 

· :;-_~~~r-~!.t:'~- ~~1 -~~t~~-2~-~-~:~f~~~n;K;~,- ... 9!r i-·-:i:T-2-'i"I-(;J·~h r.1r. i •nP.) • held tl1nt ·= [ t l '?~ 
8t<.tutc in cle:21." th.:i.t th~ CO'-!::O:t'.1\!t tmd Z1•1llicntioa >!l\1!1t. precede actual !~suan~c 
c.,J. f!<ltent, £l.i.·v1 S!.!Ch ccn::Jent mu,-:;t he>. p:J0itivc aud C<.~rtcin. ·· Sr.:2 nl!>O. 

!I1:.~~04. .. ~!:.l!..::..~~-.Y-~.J~~'!-~~-.c~.:~!:.~Zs Id.:iho, '15 P./d 216-(qth C:ir. l'BB); 
_g._l:~~·~i_.:;_;-_ .. <:':.o..!!!l.!:Y .. ~·-.:'-~-~-~~~-~-' 117 '~on·t.578, 16/: 'P.2d 17J. (1~115). !y?J:..LY.:_ 
Y;-.1:i.<.1r:t ~ountv, l:Vl \.!ash,537, 21~ P. J13 (1')2l~)· B-'lcllc·r v. Patencio, 
21i .. 1'<s~j;p-:9°1:J (D. ('~'11. lfJtll•), cff'tl .163 ~.2c 1nin .. (9ti~ Cir·:··--·); :1!1d 
~it~f:.t.~~LS_t_u_~.~..Y...·_:r.c_~_-r:r._r:E!~'..~'-• 2f .. E-.:s°up?. 399 (:>. tfazh. 191~) , ,ihich held. 

'j'l1c Indian~i' v~ctcd r.i~hr: in this pr:rv:ite propPrty can onli' 
he diveztcd by d~te> ilroc~c:; of law; it cay not lie impni.ra1l 
l'•::r le:_z1El.:tt1v ... ; act, even i:lwn th~ Inufon is a. !i•.il,j~ct of 
~uard:lnnship, Jone-; v. H1-..chnn, 175 i!.S. 1, 20 S.Ct. 1 1 

4!} L.F.d. 49; Choate v. Trap::>. 22/~ tT.S. 60.5, at p;;£c 677, 
31 s.ct. 555, 56 t.Ed. 9~1. OU?r~. The rnn~rcag ~~y 
rc.::.ovG rcst;:ictic•rn ·to al1::.:ution vlth or \.;itl1oi.1t the 
cou:.;cmt of th>? allotte~a. Willi:.i.;::s v •. Tohnr.on, ?.39 U.S. 
4lh, 3~ s.rt. 150, ~0 L.1~1. 358, ~uc such ia R cl~~T 
dl~tfa:ct:!.m f:i-nUl do~rf.v:fr.·~ thP. nl1ottc.~::;. wit:ir•ut t~iel.r 

con"1c~!:t, o{ t~1~ Vf~t.it~d ri.;,nt to '1nl1l 1SJ.n~1 fr.:>~ frow 
t2.:'~:1tion fc-:: '.."'5 y~~.:lr~. ;1.s. v. Be:1c· .... lh r.011nt·1, Id.=,~ 110, 

9 Ch.-., 2<:n ?. !)28. i;;~;,rn· Cl1oatc v. Tr:i;,~ ••.. ''Jt i<i 
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!.~~r.~,.'(.'L'"L;~:..r li;~t. i':·, ot'!:~· .. ;: Ci.I?~~··.· i;:.~.,-:_::~·:···!i~\:~ ':.~~-. ··.·-:.: l1"if\'/1i.f,~n~: 

Y! .. ·r.: ~~:r:: ... n::.!:";~ !qi:1i.·\n ,J) J.:~! ;: .... : ... ~; ;."·t:···.~\-{ l!t [.':~: r. i···_~·r.u, it · .. .-.--,~ 

\;·.::_ ... !"C".!'.\~--~l.'1"' t:-.;·:;o..f:· ... ~~cl t ~::·~i: ::.· :-~:h ;_~c~ ~ ·::·~~ .... ~~~t!C ~ ..... ~·: 

, · p~.1 1 ! C:4. l ~- 0~L: n:: t '1~ Ita.~ ~ ... i-~~. ~ 

' . ···.··· 

\::~.~::>'le quo;:nti~nH f1--.-J:r:. trnfr:::·~d St~.t(::-) ,. f1~1·r:,· F~tJ·.n:t:> .. ;•.~~.:.>~ ... ::. ~::~'.·1 T:£-f .. ~_~.!_~f. 
~.t~:.f.: -~ .v-· .. T:~~.-;~-::!.1~ ..... ~.~J~~:::t' .... !.:~:11'!~,, 2:-)n ~·. ,-~2,--: ('.'t!, f'i"C. J~<~~.) c/·,:t1~1 hr. e~·{Lttii.lv 

:" ... :·t:c;!:L:: f:tl t;:·:.i .• ·: er ir:.h:~t'lt1~ti intf·r•:-.:ic~ '.Lthv~lt: .1;1 :.-lic::Ua·1 cir CO!"lS('!1t, 

,.._ .• i.l.·'! int(.,,;,"'·'!: c~ ·each he·!.!· i:l n . ..,.,._.,::-~'.; ri~'lL.!!.·'.__~'1:i·.>.~:!;JLi .. 7.'0:-'~t"tY. ~-;bJ.r-!1 

C1t.n:n 1ic n~··:ili::r:c.:1 ~:tthout. <l:.!•:; r.\rocc::-3 ol: .L'"•D· I11 f;:£t, 1.t:_i_~~ :iifHcult: 
t') f ;.nd ~ ~l .. '~1-i-~ :.n.c.t.ion-1,~t:~~-ra _J_~~-~;:.:1c.c ~,f n ~'~:? ! .. '.~1tcr.!: 'CJ t•~'!· '1alr ~;! nr1. 
·-1·n,~-;:-,;~;·~:: 4 •··1······- •;.( .• .,._, lic"'~~1>n ·tn i ,::.,, ·· c1<- t-i.c .... ,.; ......... ;-.,,,r·-·,;n-,~-;,:;t"--ot: <• - , .... ,.·.- ti'IJ. .... ,........... ~.~--~'!.1-"..·~ '"-~... • ... ..... ··--t- ... -·.. .., .... ,• ..... : ...... ) ""''"· o... l.··~.#. ~ • 
... " •t"'.. t ~-; ~-1,,.. .• ~~ l i· .. : .. ,t,1- ., ..... i ----:;-::::-.~·~\·.---·-,-;-:~-· ·-·-·-·1·· . ._ , :.·-· ··--:-~:-~-! 
........ .1 . .1.ot_c~ '!4\.•.~:-.=_·t~~r_I'. _ic~ ... on. ;--~~··f~1~_.1.r •• , .. Lq,~ .•.• t..t1· .. , , .1 __ or0 _I 
f.l.:~.::r~nt: v1ol1tit..'".:t1 of clu:: prccnn.o, prt:'"ticul'.1·rl:t 11-: i.1.g:!1': c.?: t 1h: ... ~i't-!Cifi:J 

t";"·~J.td n:1n·~11!: l"lt .:ip111.icr.t loll cor,t.'.liu•~d ·: ll r.~r~ 19':~ :ic t. . -- ·--

(- J .. r::.:u,:..tnt~ thl\t .yo~t concur i.11 ca;,· ultfr,1;.,tc co~1ctu:.d.r;l"! r:h::it the~~· :ml~!l, 

) =..;;·:.~~-:..·.t con.ca:;i.t oi: nll h'.?J.r::, ~·~-1."'•1 t\~t-;.;~u.tho~l=-=~~~ th~~ ·~:.~-~r:.,t.i.o~ 1·n,,~lr1g ag 
~ t') h•.J'..' to <li?~,l witl1 thf?:;•~ c:!:;c[;. W;:: ~-··:1~:ld ln!tia1.1.y r-:::.n::;;""Jcnd th~tt 

, c;.;.:1c~11~~1.cn of the pat!!::tta .:tct~:1~d to l'urch.t.!.!Zcrs 1-:e r.-:!-:~:..i~nt•:!d. T'·1are 
/ L·, ·''.H)::1~ c.uthorit~1 to tfi,., F.!ff.::ct t!1<~i: p,~t:U-:c to tlw c.-.n:r0;1t rc?cnrd t:!.tl.z 

~1''U:.cr ~~1st he ('.ivc~n of the ic:<.:nt to crnH!cl ':,;uch :} f't-lt:cn.t. 1.Hr~~-!1<. v. 
r~c±-_l~;'.";\~~E.• 5 F.1d "l94 (i>. Him\. 192.5), states, 'ft]!HYC•~ co~1Jci·~·e··~o·· 
c..::..1:.c:~~11ution ~7.:i.tl1out. notico to the p~:r:r,,1n actu.::illy tt•tr.-rei~t1:::d nnd 
.or~'ort.unity tor a hcs.rh1g :ln rcfnrcn:::".'! to th~ 11ction pt·o;io!::.:::d. ·· Givcm 
r;uch rv)t:.i.C!l aml h~':_irtn~, t.ny s:1bt>-z:q:.sc;\t Jttl!1.:\t:i.0n r:ould h~ 1::i th~ f:or:;i 
05: ,\.:~:·:d.n:1.~trntivc -r>ioccd•rrc Ac!t: re'lic•1 of. .n~:om.cy act :i.on, r..:-.th~r t.h-'ln 
quiet title action by the nnitcd Stnt0~ on behalf bf tho heirs hf th~ 

4l~ottc.:a. Tht:J l-:Ot1ld !'H.~1?D\ the tr.ore l(1gfc.;il .3prit.·o~c'1. thon;-:1-i could not 
l::•! fo1 lo~1.::d i:i. · nll ca:3c!: • 'l'h~ f Uc 011 J.t:,-:.ich r.~~·-.·~ '"l", t:l&h!t ic.; e.ni:-J.o:;c>.d, 
i~1 r~:)t.·~:::cnt<=tti.ve of n a:tz.:rnhl·~ p~?rcr'"'.ttr.3c of l!':!l~J tlu1n full cons".:m!: :,;al,~r-: · 
Cll.l t:h~ t.c:?ch !.ob~ !li'!S!'?rvnt1on ul-i!.!!."t~ t!:0 pin:ch-1s:~r ~mr; the ilni t"P.d f-t.::i.t~~ 

fcH·11zt s~tvic.c?. :'·,-i-:<li.niatr11ti.vEl ue;jot:i~t'tion ~11th th'.:: ?}e;mrtmc::;-lt of 
l\-:;1:1.c:.\lturo will h.:1 ·n~cP.3s.:iry to re•:::olv·::: tht:se c.-i1;•::rn, rmd ic is Uk..;l.:: 
t:hnt nUiilc.r t>-'ll .. :. to the· (?orc;;t Setvicu nnd otlif'r l'd,lrul a:;c.nc ! CA i,1v..r<? 

::r.bn p!<ico a·n oth~.ir· t:"es~rvaticm.!l, ·~uch an i..6:c c~1:i:t'? Ar~·ln~;, ar •. i , .. 
L:1c ;;ht :'l:?::.1bcs•.i i~ Winconsiu, whora H~;t:fr•r.al i~or..::Hto no•.-1 tnclmlt'? portion:; 
er r~1in~·Rcs~rvstions. 

S!t.lil~T' to th~ nitm1tio:l wh~:re tha Urd ierl St::tt?A Po rest S•~rvic11 ;1:1~ 

i;:urch:u:~r of the .:?.llottc~d !.~r-~l:;, t~1P.£·~ :lr'~ cnse:i of ;~T'.~"lHH'.'ti"•: 1:1old 
·.dtl·, lc•'":!! t.h~n !all ctm:::r.:nt: c!uri::i;; t!i<:i 1950a 1lhicl, h•:.v.-:• rdnc<: },~,!a 

l't.t:r..:h:i.n(.d ty t;~c \~::::!.t~d ::::.at:1••1 in tr11:;t ior tho tr :.ti\~ or. '!-mvl. Th~ 

:.~r.,,lr:y Offtr.~r of t!rn :fi.r:"'lr'..Ol":i ,\r~·~n~'.: h:l;:, !c!~ntifi:.•(~ c.no .:.·1c:; t:r:~ct 

,_ .. L!ci1 l~~:.·) 0c1; .. n ~urch.·lH~cJ inf~·'"! l-y th·! ~~i;:~nr:!;ot;n r:hi:>:~ 1.;.•-:n 7t·.f 1'<~ :-~ttt 1 J•.'C.t 

tc :i. ==~~st.:inti:il j!:.1t·ch:1.~·~,~ r·!~Jt1·:)~., ~·:orr..~~;.J_:-'.!"'! ::~n.·l O:'L i. .. t~ !•.:~1 t.:1t-; *~r i7--•• ~ h:t~; 

,~_0,.:~:~l~l!:::·.~~d t·:-· ~~r:~;i\'!'~ 1~~~1ro\"(:.:\!:';1t!"~. ·.:-_ .. J~;i.·:! .. :t:' t:i d:~·:'.t. 1··! t:i, t.;~ J 1 1- • .-. r~:0!~~-

:· ... ti:. Jti ;;o1:: tu ~·r-i'l-~::C" i."~r·r·l·":·~~ ~,..h]ct~ ;1.~'.=-'.: ;'.:..::;.~·.,d L:· :· .. ~;·!.~ti.·:~::: «')t· 
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-~ · · .. ;;,:,\;-~·.;~:~·-, '-)-; •.j •.tt\c10n~~~:·~.= t:.' ct'lr.. ? ~=~: ~.-: :;::l·~·; t:·_, ;.··~ ·; .... ~:.t<· t,:.-r:-: .. ~;·~=­

i:. ·:·: ~:{r.·h··~r 1·r·: ::.~ ... 11n:.l t~·t~ i-·~·:iii·~·!:'t.i ·:.~~ ;Jt' ~:;-:~id •·;~: · ~ ·.1 r-·th.-·:r t·f LV~1t··! 

C:.:: i" ! .. tc~:l t 1.:!~ c. ·:. ~::-' 1 t..' ~ :.:. !i ·""~,·~ .-·· "L.~».f _,, :lg · r ~~ :~:· ;.;·~ ~ .. n \:1 o ·~· c .~ ~ !. ".:. ~J i l i-t j' for 
·:t·~· .. :.·' ,.:·-: • . It: ~;:_~t:!i r::··:·;r? th".' ~·":;Ji-:~i::{'•:~ · .. ·~--1lt.:,·? ct titr- :·-~t-·~····:rt·_,- ·i·i~:~a t•rJ.1··1 t:n . .. . .. . ' 
t·• .. : ?~u·c~-... "!u ot :::·.c~ 1.:-~t1 t~c f~LJ.·!·~ 1, t th~ :.··'!rc.~i:-,:-;~:r tt"' •·f:~·l!'l tt:!~ f:~·-~ p.:1:-::r.t ur 
<.:··.!-..: i ·.«·i~:1 t~;c,J-.::-;i:;... ~-l~~e. c'r1~t ;-~:Jr~ h~"'lt\ t'h'\t n~1y rtt.C:~1·!·H; t":•L t:·u:~ p~~r:.h.:-Pu~ 

t!o,.;r:~/~ .. -:rcL~icrJ f;~...:~:t -:c:AIJ fr~~,:~ t!1t"! lJC·?:l•~.::ic!iirlo!: t:!-u, r·~!::~:'J·.,.·cd t'~ .. 
c~~~i&a~~tien 1n1ttall7. ~h~ 

zna r.~e 4n~ (~ch rtr. t'SJ), 

fi~ fl~t't:l.C.;,,~ nf! th"~ p=.ihl ic trt>f\S=.il"Y i-::;ly l'n Wl<,!il t•) r~·,f1rn~ t!i~ 
! ·Ur Che:.:·~ !'~;~ f.!·:1 o2. 2.an!.:!; Stt!\j c·ct to CO~lt: lO 1 0 f th,~ t!n f. t ~·\.l 
•'t-t"..., .... , -·.,.f• t·I····· ., r ,·;·-.~""' •-!1·• r-.- .. •n ' .. f° .. ~·· ·: ... : ... ·t' ..... .. ,., , ' 
.1 ...J. ··-~ .,,, t~ ••• :.. .• ..:.. rll .. t:i.,. ... , .• ·.-•1, .... ..., ._ •• .:~ ,_.;.J ..... \.·'- , ...... 1 •. ,_v ... t1(, t>rr..,. rJt?.tlC 

in viol~.tion of. the np?t.l~able l.::~:::i· eind rc~ulr~t!.v.~::. · 

l''i.,~:-.."n:, in :,1,,p_y o~ the c.:-.:;i~~. th~! ii:::i<:::J of t"h~ nr1:--;L::!.l ~.11ottce l:CC.t~h·c-d 

·.1~·~--~.-!ri7; or vc-:y little ·of t:l-..:·! '~ctttc.J. c.on.:;icic·r~t:i.oi· r:i":ifr1 f(11· th;, lands. t!·,,~ 

p:-,:.c.Ct.h.i!J. ~.!!S~:,:.~F~ .. b.; .. I.u.~ apt~licd t~ c!.=.l-~I.l~J .c~.:~,1 inst. t:~t_~ c~r:t~•t·~::; (1[ t~lt!-

~ .. 1.lvt t.•_;~ or p:cc.vio:.:.:i t~nef icicl ot.:nn•:rr or ~o st~t•.! :1=ic:::L~l sc:curi. ty er 
Ole'. :~·:n ,".:::=:int~!!CC l~la~.nn. 'U1t:\ f:i.11'.! on th~ S'.lh~ of t.~P-ch t~k!~ ;\l"'.ot~.w:'lt 

:TJ.:i :t~1 en 1:-:'.:~~;?1<!. cf /1 ::a:~;~ "t:hcre t·hc t:.ut:iJ.·c µt·'-'C(:C"d.t; fro~:1 ~'t~~c l::t?T.'e 

ri:)r~--~·-:·~1 to &n (1i"'t t;c:: /· . .:!~i:Jt~r~c'1 cl.~1!.i. 

A w.!:frc·:r of Sol:: ci tc·r 1 s 0~1.n:!ons uphr1 J.J t!H-: prn ct :f.r.n cf j:'ny:[n~ •mc!1 cl :1 i. "l!"l 
£1·0::1 t.:11~\ procc~:d_i cr;c:r:uia~ to •~n cst~tc n~ter tht> ('!.r.:nth <>~ a~1 allottee. 
cv~·n t·rh·:?rc t~1e :~ct~:t:~ Jv~~ l_)ecn !'lcttlf~d, t~rd the pror;·M·ty <lir;trfrute'1 to 
t~1·:!. l•<.:ir~. St~~t~ :hc1nl S("t:ur.itv <":l:, .. !:~:1 ;\"i::rln,;t ~fi.;t:;-:i.~1:.-Hi !n<li:i11 --· .... __ ..... ·---···-·--·-·····--------·-·--· ......... -... -·--·· ... - ...... ··- .. ·•····· 
~-=-~!~.~:!.~~~, 61 .I.;~. 17, Jane 2 • 1~5::!, <liG<"!'.l~Dc::; a rm:'lt·~'r. of t:IH~!:l?. .Sr1CT 

c!.in:<:.nio many or thf! e.rg~::.":?;:1t!l ~r;.:!iust zuch prnct1o:.. Th!: Solicltor sat~L 

·:hr!. jur"lml lct:!.c:t cf th!! S:;crctnry cl tit& Iut:n:-in.1" c;\·r!r t 11e 
;:r:~1:;t or ·1·;'.5!:rid:-.~d P.stat~!l of c!i1~{:!\.'Jccl·Ind!;r:i·-:;,.· bcludfn~ ~. 
th~. <lctci-i:.:L-i;;;.tion of h'airr! ru:id th1~ !\pprovnl of killr.:, i::i: 
haGed upon n~ctions 1 Gnd 2 ~f thn nc~ of Juna ,5. lql0, 
1-i~1 a:ientlc'=\ (25 U.S.C., 1%6 ad., z~CJ~. 372~ 371). tht= 
practic:o of ~:::;.;~:1J~r1nr, :..~i 2.llm;i11~ clabi.s n~;d:i~1t the 
{·!Jtat~~ of <l::-c:"'.::tiJ\-·d allottc.;>oa wa!l al:::o-:;t ii':':'!\•~:! i ;.tcly 
in-:Jtitut~d.1 [l:k:c f!r~::t:, i.::·:~ t>t ~~l. • 1;2 t.:1. /1'11, ~;ri1 ,.,r,, (l'1J "> \t}1:·.~n it ~.;,:.:·· ;.::,·~-,~. ~-;·r·:.,·:;~;;." o·;: c1 ~ i"•; r"r !l ir.i•; 
~ ._,_ -· J -· ... _ .... ..., •• ,Jo.. • '. \, • • •• - . ... ... .. . 

r.-,~ .. rl~1!.!iC:.':lblc f~·~·:i_j• .. ~rv.i 1 tllt"\-.·~ c>f t:h:i. ~ ~):~~··..t.rO r.:.;\: 1~ ~:""''"~ f ':'J.V,";l : 1."bJ~ 

C<'rt'::id•'.'!':tt·tcr. Jn t:ii:; l)fi.t.:~:.' n:;r! i:•·~ ~·nLl Ct.:t ,,f :·:.nt.~L; or 
cth:-ir f•!1~\::; t"c.;:!"!.nb; to th!.' cr~'dit 0"= t~l<~ e:;t .. :t~'· 1 

I 
~JV: 

,;,y' 
·VJY~. 
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;·.·.: ;..;:.·<··.:"<' . ..- -.1.~: r·:j::~ .. ·.·~ c;;:f-:.:·.~ ::.":~• :~ t·1· tr:·~~,~,._. r·: .. :~tr~~ .. ; ... 
.. ··,i'.~:~.: :=. n~: "f.•. :; ! ·::"'::; ~. ~. ' .... :-.:, f::~~-.:·~.: ~ .:4'",J i~1 1·r~ ·•·. • .•. ~1··: •..__. 

~~ .. ,·~·;: :;·.H~·.;·, :~:,.:,,:-i.\, ·-~.:: 1 :: .. ·: 00

! ;'i'"'~J1: 'L,)~ f11'/j' rt 1: 

, .. r,. ~.::7:·:::~.:~ ·· ·· ""-~i··= :···~~~-".~ .... "' ... t ::i·~: :_: .. ·~:.7 ,}~: r~~·.· , 

. . t:_1 t·_:!! :-:-·ii;.·:·.' :·~·;~·.-;.~· !·\ 0' 0 ~t 

·-:o t:h;.: ~~··~.! .. ·:~. •:' r t:l···"" :ir :::.· . .I:~~!: . .1 [ .... ~ ···~· 

'J ': ..... 
l').';l;~ Z::c:·: ~:!:!.!:..:ttt1i.· •t:.:;::· •. :_.r to !!t.~tt···;:na.." ?::·•r.l!;:--: ..i. : .. ~•~,;,r1~~l:i 
0~ !'.-<lc.1 \:I\ 1:";,1'; !I t.;J • 1 

1.t :t:-i c!~·:t:r· tL.:'..t ti,~~ l.'Jl '1 ~it:at11t·:.'"': ,:..~.::i·~11r·-; ·;: 1 ~·::1 t~·".? 

~c:crct::ry nr t~Hl 'tnt<"~io;~ ;s:.1 !·.:i;·:·U'".•~ -;-m:l!r to ~1U.~-.: 

c.l.~11t1:l tt~?,nin·;t t~·i~?-;t: r.r.~!ttrict(·ci Tt!·.~~.:.~~-:. ,:!!:t~lt\!.~. 

·rt ,... .. ~f-t ,,,.. CO..,t"'·~d . .,,.~ ·-: .. ;,. f"·r·r> ·'····~·~···-nL··l "\··1·1·•1c·' .: • • .:.J ... :.11 l ................... \-·•· .• ~ - ..... •.· • .....:f.•:.,,, .... ..::01L.t;. ... J ........ ,_ 

ir· th(! ~.:.8..tl:t•i: or <1llo·v·~r:~ t:liti;;:.; :-.;.;~::.1~~t' tt .. .l~.t '1• rc~t1-~ctc<t 

t".'ldi~n (!ilVH:c:~ 'i."U:Vi GClti'"!t<:r. to ~·k-:; i,:.-~v1;;f.0;1 L1 iwi::t:i011 5 
v'i= th.r? (;:.:~·.!r.~1 ,\llnt:;-:~:nt ,\ct of ::'.:d .. ~·u:~ry rt,!'~·~~?) (~l: St..:it. 
~ 0 •1) ·•~ .,., ........ ~ .... •1 (?•j 1· (' r' 'C'..!.": ... -: S"·~ "l',:') 1·'·"'••!· 
_,• • I ..- f - "" ~ ... ·•-. to.· • t '• - • • 6 ,_, "' , • • - ... •'• , \ • I, ,.. • , "' \: \,.. e ,.• ·I ' . f JI• .\ ._ I 

::-state.:! thJ:it nt t~1:: ·€.·.1::_1i~;:t .. ~r;.a c:ll t~;r·'! ··tt·!1.:1t p0rfc:c: or :~~t· 

nllotr•.:.:n!: the l.Tnit~d Stt:i.:··:~ '!..dl.1 c:.;r-..•l.;? tl1<: ~~:.-.-.:..:· · f1·;."!~ o! 
P 11 <.'.ht!r:.::·~;; or 1 '~t: 1.;~::,~"=\-"'t·.··.Ct' ~1-i~t .. n::.. 1 ... ~v~~~ ;.'' ·:z.~i:l ~r: ~'- ·::c.1~.to~ 

pi.·c·;i'-ion. ~!! t;'.·i.::: act of ;n:1:~·21., }_n:):~ ('.l'• St:')_t. 1~7. :;::; ''.5.('., 
l f'lf,I", •'d ,,~,.. ·,";!) ... ,~,;_ -t ... t···· .. ·,,·•t· "" ··1 1 ··•·t··" 1·· ·1 •• 11 .. ·•1 .,•,. .•. "- • t ••'.~·•• . - ~ ) ..,,;.; "•·' .:..~ 4.- ·.,.1 I i,.t_ t\V •..& .L\i#t •. •,·,, .._,.lt• ••'•."-I . ._ 

(.c-:CO!!:Z ''l!;.:l~lc t:o t~~~ -.. ~r.tt:l!'.;..Zt!.Ci.: .Le::~:: of: 11-:1:l dr:·i: t cr.:ntr1.i.~tl! j 

~·rior to ·d:~ i::'i:dn;~ of th•! flr.~;.1_ ·;•;!tt:l'.'.t !:1 f,_..1~ t1:i:t"l'lOr. 
t:11c!· C!O':..,C~~-~ \r;.;: > fr.Jt" t~!l' .. " ~ii'..~·.::\ or .;1·r:: .. t:._;,~~t .. t'Hlt: t!:CG:..! ;.'r1.l 
v:ai::i,,::i ~K~!! Lt pt'>!C 1:.::1 n t. i·'.~ '.l llm·:1 .. 1c;;: 1-,r: el:li ::i:·• :~.:-:.~ i ~:: t t~':"' 

t>t1t.:itc.!1 of !!.l:•:i:t•.:·d In.H2,1.s, it t.;;.· cl:-.:.:.r th.'.'lt t:H·:y h·lv~, 1:-t 
<-(f<?ct, !~r;r.-?~1 r,.:•.t ;u::td::: ~:.r t!lo la.t~:l.' n;!oa.1tio~; •\!: t•1!! z?ct' nf 
.J~!~'.!-"! ~:,, l '? J-'1, i:!d c~.. rit«.1;•er 1:: c::·-=~0 l:"'t"l.!t~d. rcr 1:i. t'l tit(! 
all C·V.:\r.C •' c ~ ;•.;: c.h c.1:1 !.:~.~. 

;, •.:ir::-,-:tly cu·ttr.-x:_.- ',oLl.ln:; ns:Jlto:! f:::~·• ·tt\1i ·"'"P:'.··~-.11 ·f·.r~'~ .·m <Jt"rhr of :t 

!1::.~.:::.Lt".:!t~C.t:ll T!t.!l'lri-,1 ... ; r::~;,-;."1jn.;.r ~l:it.'~·'in:~ ;i n.!::c.:.zhlC! nl:! i.::t~? .\~!li.';t~1r~Ct?' 

cL:-LJ lt;."!d :Ht'cctln·;; ;~;t::_.,,,,.·,t frO'.:\ f~ttlt\"Q i.r1<.:o:.1:l {r.,:.1 the trust p:-~'~'.;:'T't/ 

;:\!Vol"1n:i; up:;n t'1~ h'!lr:1. 'flsr.! ''inth r.i:-.:..-lt, hi ·~-1r·· :-:tt Hi.:\ 1'·.t··:r.'!n·t 
!!?_'~_i'.'-~-~·.·.~;~_Gl_l, ~li. t?,:;~1,.·p. SM· (d. :>.~. l~·r-?), !•t;,_t~:.-1 \°'.:::ph<i.tt.cni!v, 

~~~lth~r 2~) ~1.s.c. r; 172 r:.,r '.?) ;~.s.r. $ 1,1n -'.l•1t!1(;r!~•:.-·1 ti11• 
d 1.~.:fe~\..lc\~t t~ d::rcct i~~\Y~~·-~.L~ of tL.P ~tc·~:,t:a cf r1. d~.'-,:( .. :l:;~·J 
) r .. \:t~n oat ,..,f {';',~ ~.~Ct~~~ ... ,~ ;,·:c~:t'.i:~··~ ·\[t<~~ it~:~c·: r~·"":" .... f:r:~;~t 

1.:tr.'i~ in t~i~ ~~;;_r::I:: '.'f :1~1cr: ,l:.~t..:~·.!::·;·:t 
1 s I;~#~ f "lr' 11·: i 1··.;. 
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~ : i ~· ~J j r..,. ) : ; " ~ • ... · '. I ;_ ! • t , : : ! ~ "! .. • 

7':.:·l···~ .. rt:c2 :·~ :.L I..~;. i:' (·:.·._:.,~:::} .t.:. i·.:·:.-:::·.:~.;i:;t:!~n.t 

~:-::l.·~:ith, t'i. .. ,t: ~1r~ct:.:1.:lrl ~:~~ r:·,:rJr~:.::)'.!f!.. 

l.~ :.:~1··. c~:~.y c';.i!.r.~:':"1 t-.·h1ch \.=n hr.v•.: !or.~~~-"1 t•i.nc~ 1~~:7 1\·~·'1-i.i11~ v1 l:_;, tI:~ 

!·,,1~::~·::::t, th-:-: l:::tt~=~-~r nccl:.::..~·or I;::.:!~.~:1 /.r•:::-·:~t.1..l·;. di.s!.:.~:.;::-o:·tl :.:l:·~-O·.~c.t1·:ic,,·~ irt 
··:.· :~:~·~~: ~ ... ~~'?~P.1~ .".'.-: '-~1t:~;~ :l~~~i-;.1 i::."'•i"'PL.i:·.1b'L<?, thou~h ti·,r,• (..:;.i:~t . .:; ·ir\ tl:~~t 

;: ·.! :.-::, :~ :;_t_:~-~~--~-i: ~~~:·.· .. :·i1!.__~~;·:~-~-~!~.) ... _!.~;-~-I.':: .. ~_ .. :-:~.=:· .• _ J~~=--c~.s _\1_1(ti.:t·: ... ,_~~-- lif~: ~- _'.:5_~-'~ ~ 
::_:·.:~.·:,,::_.~ .. ~-.:.:l)_, 2 l~i:L\ ';:6.S. :"';l ! .. ~). :!27. /.·~.·~-·!.l ~-.~. l'?~'l>. ·.;:·!·,_~·\l~tntl;-- ctJff'nr-.. uar 

t:~r.~.~ l!·~~::-.,~ in '~:;.~\~?_ .. ~-!~1._D:;r...:;_::_. 

1. tl'h<!t'her <'t' ·not r.:4lc~:; ni allor.t:-::n l:m~tn I'>!",. In:H1:xi. R'!:t',r~::iill~~r:ion 

Ac:t ~~~nct".t.:it!on;:; 't·r~t:b 1~3~ th:;:.1 fall cc::~;r.\~t oZ th-?. i~r:·n·.::.r ic1.;1l 
Oi,..'11~:r~1 vlo::.c.t:cd ni->µlic~!l)le st.-.t:utcs ~nd T"C)~t:l;:,tjo~ri: nnd nn~ 
void or voiJahl~. 

~~,, If e:l thcr. \ro1'1 oi· \:-o:f .. r1:·J .. ,l(., tl,·: ~ ... rn~1~:- ;.--r·~lCt'!!rCt:' (o-r TH' ... ~·.,VP.r:i.n?: 

tho ).:lni.:: or lnt~r1~f~ts 1.~1· l:-r:.d.';. j)c-t•?.1·wi.1'.~t lc-;,n :~~1oi11tl la·:-- ::i:idc 
<ls tri •.:h.:.;th.:.?r r«•covcry c~n or Gh':''..•.lci l:.::? :.:.ii.In cf the cnt'tr:: 
intr~rr::~t in !>"uCh l~~:d:i or OL!l:r cf tlior.'.;! ~'.."'tct:i.nnnl. ~ 1;::n·e.fl 

1:clc~ .by h:2lrD w·:w ,ad ,·l~l ccr~~Ji.;.nt. tc t!:c na'!.c~ .. 

J ... 'Jhc o.1};..•l"c.•;•!=l:!tF- so>:.1rce-£ot'.and ::1::n~1.•.ro ~f· rlz,:-:;r.':,'i.;s, If ref1.md of 
couo·!<l".'~r~t:!.on pi'\.i.J fc.n· pn1:c!i:1::.c: of tho l:101.d~1 ~f' to b~ cfor:bt,.-1 
from t::l,~ l;.·,ncf:ici.:.:l o•.:1\::!t'~; "~t the: t:lr:1.e. fi:r.Z:ht~r rcvi·::1:: and ff. 

<l.~f initiv:.! pOflit:!rm r,::.\~Jt 1·~ t ... ~:~<'.:'l on tl10 p;.•:···~' ~::1 t of ..:'.lC.h i:r;;'~~= 

to out-::1-:!·~ DOttrccw in ~atiaL1ctlon. of cl;:-;1.7.:"l n:.:;.clnst th•': {!St.ltt•:~ 

of <l~cc3s~d Indincu • 

I·,t lL.:bt oi the LH:.t th.::tt va:;t rn~l-c::::i of t~c:Je c~~;c .. r; ~p~cnr to e:;d.st ·'l.n·.t 
\;u . ..\].:J ;:e~1uir·:! '[l':C0:.~:'1~Blo~ 1~ri0r. to tha -:;·~p1rcti.on <~:: th,, stnttJ"te of 
l::.:.11t..·otiCi.1S n~ 2:1 F.S.C. § ~415. 'Pe 'i!Ott:i.rl Ep 1,rcc1r.ce yo·.11· c:.:q1cdi::'!'\d r<Wi?•.: 
O f ,.,~ ,, ... -. l"t'O'l-1·,.,~ !:: ·"-'0'' r.,,~,l~I-., ru··~!11·r· "'L,..,!~0•- 1 1~·'011 •i1r...,·\··~• ..... t. "n•l •,,•'.~ -- \,If\ .... ,""• I tt ,·-•·•-3 • ,L .r U '-!'(· ,.. \.: .£. .1. "· ·- "J. &.t • .,· "-1.· )' ~ .t,;:. .. :iit. ""J-·• u.. ~ 

~~ .. :.1 cio <::Y<:?rythl1!;: ~;o~:sih];: to i'ro·1 ldo it;. 

i .... ~ : • 
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Rec'd Comr's Office-Bl!: 

SEP 1 2 1980 UNITED STATES 
DEPARTMENT OF THE INTERIOR 

OFFICE OF THE SOLICITOR 
WASHINGTON. D.C. 20240 

~ jDr e,e-: ;o I 

SEP O 5 1980 

To: Solicitor 

} 
Under Secretary 
Assistant Secretary, Indian Affairs 

From: George Bourgeois, Solicitor's 2415 Claims Coordinator, 
CIM.S Contact Officer 

Subject: Statute of Limitations Claims Prcgram (SLCP) - Future Implerrentation 

By this ti rre I am certain yoo have reviewed rcy exi. t rrenoranda of August 29, 
1980 outlining the most serious problems obstructin-;J the canpletion of the 
SU::P; am of August 15, 1980 regarding the critical central office directicn 
nee:'.led for the fishery drura.ge claims in the Pacific Northwest. This i:renoran:Jum 
is to outline additional asr:;ects regarding the program. 

A. The CIMS Aspect 

A second six rronth Milestone Schedule must be prepared before the end of 
September, 1980, calling for, arron-:J other things, the follo.ving: 

1. A due date assigrnrent for the preparation of legis­
lative proposals covering the follo.ving claims, or 
categories of claims: 

a. Old Age Benefits recovery; 

b. Rights of wey claims; 

c. Secretarial transfer without consent; 

d. Shoalwater Bey. 

2. A report fran all BIA Area Offices handling SLCP 
natters on the status of the SLCP in each Area Off ice 
including a description of the remaining work to te 
done in each Office with deadline and an estinate 
of funds needed to cx:mplete the program for each 
s:r;ecific category of claims.. .. 

3. A report fran all Field and Regional Solicitor 
Offices handling SLCP roatters on the status of the 
prcgram in each office including a description of 
the reroaining legal services to be done in each 
office with decdlines for each s:r;eci.fic category 
of claims. 

... 
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4. Setting deadlines for the BIA, and the ASol-IA for 
determinations in all categories of claims for legis­
lative propc:sals. 

5. Setting early deadlines for the BIA Area Offices to 
produce final lists for identified claims by categories 
for use in the central office mersight hearings in early 
1981. 

6. Carq?letion of a canputerized tracking system for all 
SLCP claims, whether rejected, :p:nding, viable, referred, 
to the Departrrent of Justice, sued on, and/or deferred 
to the legislative process under Section 2 of the extention 
act. 

7. Settin:; a final date for canpleting a review of all 
litigation reports subni tted to the Departrrent of Justice, 
or to U.S. Attorneys, for incanpleteness, or other de­
ficiency. 

8. Setting a final date for ccrnpletin:; of all supple­
rrentation of deficiencies uncovered in items above. 

9. Setting a final deadline for ASol-IA regarding 
cuts on identified types of claims· that will be 
ref erroo to the Departrrent of Justice, and those that 
will not be. 

10. Reirrpose Milestones not canpleted fran the first 
six rronths Milestone Schedule. 

All of the foregoi n:; rrust be a::mpleted within the next six rronths for ti 
to stay on track. 

B. The Heirship Aspect 

Since teginning ny efforts in this program in May, 1979, I have becane i 
creasingly conscia.is of heirship cirCUITStances which contribute so heavi 
the dilerrana we face in the SLCP. These c:ircurrstances are in dire need c 
addressed by the central off ice. 

All of us are aware of the so-called "fractionated heirship problem" an: 
impact it has had in generating Indian trust oordens on the Federal GoVE 
There have been legislative proposals 'to inventory the holdings, or by \ 
rreans to account for or even dispose of these nurrera.is interests. I do 
believe these prcposals will solve the problem until we kno.v who these i 
belong to, and whether the c:wners are Indians entitled to trust protecti 
In the past these con.sideration.s have been assurred and I no longer thi~ 
sha.ild be. 
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I knew of no study to date that has ade:::i:uately treated or evaluated just who 
these r:ecple are (much less identifying the.i"Tl tr.1 narre and location) who OHn the 
fractionated interests that we have been pursuing so diligently. I think that 
a great :percentage of them are no longer Indians. If I am correct, it means 
we have Ul1\Yitti03ly l::een develcping clairrs to recover interests in lands that 
sh:::>uld no longer l::e considered held in trust. Moreover, in a large nunber of 
instances we are in fact pursuing clairrs against bona fide enrolled Indians 
who happen to l::e the record fee CMner Of the fractionated interests we are 
seeking recovery of and darrages on, and whcse ti ties to land are rendered 
void by questionable trust obligations in favor of unknCMn persons. 

As you may already kno,., the fractionated interests involve nurrerous heirs. 
An exanple will illustrate my p:>int. In Aberdeen, SD, the Field Solicitor, 
with the help of the BIA Area Office, developed educated guesses on the 
nurrber Of heirs involved in 828 road rights of wey claims on North and South 
Dakota reservations that were forwarded late last year to the Departnent Of 
Justice in nine litigation reports. The Field Solicitor reported that the 
rumter of heirs was about 6,800. Mcst of these heirs do not live on the land 
or the reservation and rrost are unkna..;n to the BIA. Many are thought to l::e no 
longer tribal. If true, we are representing them to no good purpose, and only 
by operation of law. 

/ I recanrrend that a study be contracted for to investigate and determine who 
corrposes the o.mership Of the fractionated interests. Whatever p:>rtion deter­
minErl to l::e norr-Indian should have, by legislative act if necessary, the trust 
status of their interests rescinded. I l::elieve the governrrent 's trust resp:>nsi­
bili ty will l::e greatly reduced as a result of this. 

C. Practical Legal Aspects. 

This fX)rtion of my re.port deals with steps that may be taken in the event 
Congress fails to restore or provide funds for FY 81 that will allCM us to 
rreet the deadline, December 31, 1982, or in the event finding funds should 
prove critical in any regard. 

1. Jury damage award factor in title claims. Since the inception 
of the program we have referred damage claims to the Departnent of Justice in 
plaintiff style, i.e. with damage in the highest and broadest node we oould 
justify them. Such danages have a:Jmitte::Uy been errbellished in nany instances 
where ci.rcum;tances may not warrant it l::ecause of ardent Indian advocacy. For 
exanple, in tax less claims where we are going after a county for recovery of 
title, the land has lain fall0t1 since .the tax sale, am while the county rray 
technically l::e liable to us for trespass darrages, my opinion is that jury awards 
in such instances woold seldan exceed one dollar. As damage claims, for all 
practical purposes such claims are worthless. 
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ReCOJery of ti tie, of course, is the real reason for pursuing these claims. 
I have never recanrrended curtailing these claim; as worthless damage claims be­
cause it was an all expenses paid chance to get the title l::ack. I realized soon 
after becoming the Solicitor's coordinator that we shculd do this since title 
claiITE never prescribe and pursuit thereof by this Departrrent or the Departrrent 
of Justice (OOJ) may never othe?:Wise materialize. So the option to retain 
these claims within the SLCP was taken tecause it was probably the quickest 
Wa::J to get sorrethi ng done. 

In Febniary, 1980, after OOJ had had a chance to reviE"W a few of the nurrerous 
title claims with damage aspects, the Assistant Attorney General suggested at 
a rneetirq in the Solicitor's Office that LOJ was willirg to go after title 
but not damages, and gave his reasons. 

While I may not agree with the Assistant Attorney General's reasons, the fact 
that roJ has taken this pcsition is important because title to land is the piece 
de resistance. I recanrrerrl therefore that we accamrodate I:.OJ to a certain extent 
by reviewing all title claims to evaluate the jury award factor with regard to 
trespass daniages arrl reduce rur re:;iuests for litigation to that of recovery of 
title alone in instances where jury awards woold be insignificant. One caveat 
only: LOJ objects to seekirg danages in title claims without exception. They 

v are dead wrong in this because exceptions are justified, as in the instances 
where an agribusiness has gro,.m crcps for years, a paper or tirrber canpany has 
denuded the land, a mining company has depleted the resources, or a railroad 
canpany has tracked or otherwise used the larrl. As between non-Indians jury 
awards can be won in sucn instances, and that shoold be cur pcsition. Furtherrcore, 
IDJ's "no exceptions" aspect of their policy is professionally errbarrassing 
!:€cause it is devoid of trust advocacy in general arrl discriminates without 
reason agairnt valid Indian rights again.st culpable wrongdoers. 

Concluding, a roogh estimate is that viable jury darnage claims are present in 
less than 10% of the title recovery type claims. This will, of course, reduce 
the nunt:er of claims drastically and thereby assist yoo in rreeting the dea~ 
line set by Corqress and arrarge for recovery of title in instances where we 
may never have done so but for our current SLCP efforts. 

2. Trust liabili tv factor. You might consider a further policy 
cption in atterrpting to rreet the deadline given you by Congress that has to do 
with the liability of the United States for failure in its trust resp::>nsibili ty. 
This option is sirrple: direct all of the Solicitor's Regional arrl Field Offices 
to review- all SLCP clairrs for trust liability under the rationale of the United 
States v. Mitchell, et al., _u.s. _ (1980), Slip Opin. April 15, 1980. 

The rationale of the Mitchell case seems to me to te that the liabili cy of 
the United States for failure in its trust resronsibili ty is not to be 
presLJITed, and can te sustained only v.here a foundation is laid which obligated 
the United States with regard to the particular ITB.tter at issue. I believe 
that it would l::e a sirrple matter to show that the United States is obligated 
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to protect the integrity of title to trust lands; and that it is obligated, 
pcssibly to the extent of mamamus, to recover title and possession of such 
lands from third party title claimants or pcssessors. On the other hand 
a roncani tant obligation to sue for tresspass darrages in ronnection with 
recovery of title or pcssession seerrs tenuous to rre. Practical considerations 
seem to cpvern the seekin:J of trespass damages in such matters, creating 
no nore than a d:i.scretionery respJnsibili ty on the part of the governrrent. 
One must not rule out, hcwever, a special relationship of sorre kind, statutory 
language, or an agreerrent whereby the United States obligated itself to sue 
for such damages. 

The foregoi Il:J views are adrni ttedly legal poll cy, and should be researched 
carefully. They are suggested, ha¥ever, as an cption to pursue in resolvin:J 
once am for all the SLCP problerrs before December 31, 1982. I believe 
several categories of clairrs may be eliminated in this manner. 

In any case I don't rrean to scuttle damage claims. My rea:xrnrendation is to 
roncentrate the remaining tirre left in the program on high liability, big 
m:mey damage claims against deep !X)cket defemants such as the fishery destruction 
claims of the Pacific Northwest, scne of the forced fee clairrs, or other 
illegal fee or sale claims en:lemic in the Indian areas west of the Mississippi. 
Legislative solutions, of course, may resolve certain of these problerrs as 
well. 

D. Legislative Prqx:isals Aspect 

Thus far only three categories of clairrs, and one speci fie additional claim, 
see~ eligible for preparation of legislative proposals under Section 2 of the 
1980 act exten:lirtj the tar date for the SLCP to December 31, 1982. These 
are: 

1. Rights of way clairrs which include (a) Road rights 
of way - abcut 2,000 clairrs nationally, (b) Co-op rights 
of way claims which include about 1,000 claims nationally; 

2. Old Age Benefits recovery clairrs which include abcut 
3,000 claims nationally; 

3. Secretarial transfers without ronsent claims which 
include about 1,000 claims nationally; and 

4. Shoalwater Bay clairrs which is listed as a single 
tribal claim against multiple larda¥ners in the Section 
11 portion of the Shoalwater Bay Indian Reservation in 
the State of Washington. 
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With regard to iterns 1, 2, & 4 above, DOJ initially rroved to consider the 
issues for legislative prqxisals, rut to date we have nothing in writing 
from them. DOJ shruld be addressed about this. As for i tern 3, Solicitor 
Krulitz rrade a cut in writing last year, and Bruce Landon has done work on 

.r "'•• ,:, .• ~ •• 

a legislative proposal. DOJ, hCMever, rrust be consulted on this matter since 
consultation with them is required by Section 2 of the 1980 extension act. 

E. Practical Administrative Aspects 

In revie.wing data in my files and that of the BIA Office of Trust Responsibility 
I have becare convinced that several of the BIA Area Offices handling SLCP 
claims have substantially canpleted serious major claims in their areas. These 
are Anadarko, Pawhuska, and Muskogee in Oklahoma; and Navajo and Juneau. 
Oklal-ioma has few claims left to handle because potential claims are subject 
to the state statutes of repcse. Navajo has had fewer allotrrents than mcst 
areas, and fewer tax lesses and encroachrrents on Indian rights than other 
places. Juneau is similar, especially, because of ANSCA, 43 u.s.c. 1601, 
et seq. 

I suggest, therefore, that in the future funds designated for these Areas be 
directed to rrore critical needs in other BIA Areas. 

I have already written up specifications for an attorney-coordinator to work 
out of the Off ice of the Assistant Secretary for Indian Affairs who woold serve 
in a role similar to that I have performed for the last year and a half. He 
shruld work discreetly and closely with the BIA Office of Trust Responsibility 
and allo.v that office to continue administering the SLCP since that office 
has the servicing capability to do that. The coordinator's function wruld l::e 
high level central office direction, an input essential in this particular 
prcgram. 


