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iy rarékhypu very much fi({)r this opportunity.
. Chairman, as you know, I am not alone in m
f‘c,)gn:i "‘itlh?alslgd;rzg Clﬁ/}ld V\ﬁelfare Act in the House, a%’oilépgv(i)gx tv(\)fﬁ':';
] ] r. My colleagues, Jerry Solomon and Todd Ti
share my views and are dedicated t is i e rorat
1 ) this issue. And I
Congressman Tiahrt has alread (i) i is igrinou
: tted his written testi
to the committees, and with yo  permissi e o b
2 oo ot bees, and testi)r’n ur permission I would like to submit
to be included in th
The CHAIRMAN. Without ob'e::);liz i o o
. n, th
%\I/I)s. PRY%E. Thank you ver;3 much. at will be included.
repared stat
ap%e;ndix.] ements of Ms. Pryce and Mr. Solomon appear in
e CHAIRMAN. L i
ture o colleagueg; me ask you a couple of questions before I
%f PéRYCE. Yes, sir.
e CHAIRMAN. Just for my own information, h
POI\I/IIK' yf))ungster to which you referred, the Rost c’hil(tiy?v old was the
- isr.lfarfgsCEt.mI;Iotvg old were they? They, I think, were—they were
nol , ey were just months old when they were adopt-

Thie CHAIRMAN. ’ il i :
parents now? They’re still in the legal custody of their adoptive

Ms PRYCE. Yes; they are in custody of the adoptive parents.
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The CHAIRMAN. Would this pending legislation that we're dealing
with today not have corrected that problem with those particular
adoptions had it been in place?

Ms. PrRYCE. There are some who would argue that it would, but
it still leaves it open to court interpretation, and that’s the prob-
lem, Mr. Chairman. Courts are all over the board on interpreting
this law, and it just needs shored up.

And the changes made in these two bills are—I think just fur-
ther complicates ‘it, as opposed to simplifying it, and it just will
lead to further and further litigation.

The CHAIRMAN. Yes; in your opinion, other things being equal, i
it better to place a child with a member of its close or extended
family for either foster care or adoption, would you think?

Ms. PrRYCE. All things being equal, I think it is better to place
the child with a member of its family, if that doesn’t also include
bouncing through foster care for years and years and years.

The CHAIRMAN. You apparently feel this does not go far enough.
I was wondering, when we deal with State courts, State adoption
proceedings, would that conflict with the Federal regulations about
who is determined to be an Indian or who is not, which currently
leaves it to each tribe?

Ms. PrYCE. That is correct. No, 1 don’t believe it does, sir. 1 don’t
think this touches that issue. Now, youll hear testimony later on
today that says it does, but this doesn’t change that portion of
ICWA at all.

The CHAIRMAN. Under your bill would it?

Ms. PrYCE. No.

The CHAIRMAN. It would not. Okay. Thank you.

Chairman Young, did you have some questions?

Mr. YOUNG. Thank you, Mr. Chairman.

Congressman Pryce, I have information that the Rost family does
support my legislation. 1 know we discussed this before and there
will be testimony to that fact later on, so they apparently feel that
this would have taken care of the problem. I understand your feel-
ings about it.

The only thing—I read in your testimony and also listened to
your testimony. Td like to remind you that, being one that was in-
volved, that ICWA was originally based on a government-to-govern-
ment relationship, and that’s what sovereignty is all about. It’s not

about the Constitutional rights of any one person unless it comes
under the doctrine of the American flag. This is a country-to-coun-
try relationship. A

We reviewed that. In fact, the Department of Justice will testify
later. And at the time we wrote this act, we reviewed the 14th
amendment very closely, and it was the opinion of the Justice De-
partment and the opinion of this Congress that, in fact, it was a
country-to-country relationship and not individual-to-individual.

So, although I respect your belief and what you're trying to do,

I hope you don’t base your total argument on that premise, because

I dor’t think it will hold up in the courts, nor will it hold up with

the Justice Department or with this Body, itself, because we did do
this when we wrote this legislation.

Ms. PRYCE. If I might comment.

Mr. YOUNG. Yes, go ahead.
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Ms. PrRYCE. I understand that, sir, and I believe you are correct
in that respect. My greatest angst comes from the fact that if we
allow these situations to continue and these horror stories to keep
appearing in the press, that the very good parts of ICWA—there
will be a public outery to have the whole thing repealed. There al-
ready is that movement over in the House, as you are well aware.
I do not want to see that happen. And—— ,

Mr. YounG. I appreciate that very much. The thing that I'm con-
cerned is that this is a classic example of a bill that was written
correctly, I believe, that had some weaknesses which we did not
see, some lawyers that were not too scrupulous, and consequently
we've had a problem. ‘

But when we get to the horror stories, I've lived through the hor-
ror stories——

Ms. PrYCE. I know you have.

Mr. YOUNG [continuing]. In the previous years before we had
ICWA, the reason I got involved in this, and I watched whole
groups of people being expropriated out of their community and no
one re(aitlly knew what was going on. This was the reason ICWA was
created.

I'm going to—I think my legislation is pretty well construed, and
I want to thank the chairman. And we'll just have to debate this
on the floor and debate it in the communities and see what’s-cor-
rect. , :

But I hope we have the one goal in mind, and what I hear you
say is to try to make that work better.

Ms. PrYCE. That’s right.

Mr‘,dYOUNG. But also keep the premise of the act as we originally
passed.

I thank you for your testimony.

Thank you, Mr. Chairman.

Ms. PrYCE. Thank you very much.

u Thg CHAIRMAN. Vice Chairman Inouye, do you have any ques-
ions?

Senator INOUYE. Mr. Chairman, may I commend Chairman
Young for his statement and observation.

Many Americans, including myself, find it very difficult to, at
times, understand the scope and the importance of Indian sov-
ereignty, and that is what is involved in this case.

For example, I note that today many Americans are going
abroad—in fact, two of my staff people have gone as far as China
to adopt their children. I commend them for that. But they found
that, in both cases, they had to comply with the laws of China. It
mattered very little as far as parental consent was concerned. In
every case, the parents consented, but the Government had to say
yes or no. That is the nature of sovereignty.

The other matter that Chairman Young brought up I think is
very important to the matter before us. On the matter of the 14th
amendment, I think that has been cleared. I am certain you will
agree that the status of an Indian tribe is not a racial classifica-
tion; it is a political and legal one. Our relationship with Indian
country is, as Chairman Young put it, country-to-country or nation-

to-nation or government-to-government, and I believe that is what
the act was premised upon.
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So 1 hope that we will keep those matters in mind as we proceed

here.
much. ) . )
E‘%ﬁnlégﬁﬁtﬁ Without objection, what I'm going to do is go
forth from side to side. ) )
baéléna;ﬁr oMcCain, did you have any opening statement or ques

tions of this witness?

’

Senator McCAIN. Mr. Chairman, 1 would like to have my opening
statement be made a part of the ;'ecord, if I may.
The CHAIRMAN. Without objection, so ordered. dix]
[Prepared statement of Senator IVI[cCamtag?e?ﬁ': ;ﬁ a(ggggr il
Senator MCCAIN. T'd just say 1 wan ! ressman
i Young, and my dear friend, Dan Inouye, anc
Zfsfl r;gr;dcgc?lllmﬁﬁ C?l:ixj%nan, whjz) have been involved in this 1slfiue.
It has been a terribly frustrating one for nll)? ptersglrllgrlllgé i\g ;v?ot a(l)sf
the Indian community, because we were abe 0, thanks to & @ her
t the tribal attorneys—the adoption attorney
gfl(zlpltiibga(la representatives in what was an agreemer}llt téxat vg:&i,l,e\;‘v:
believed, entirely acceptable. We passed it through the Sena ,
as you know, and then it was blocked in the Housg. brect to this. T
T just don’t quite understar;ld h({)\y %eop;e gﬁzlevz r%r%:ody Ihis. 1
understand on most issues the objections, & Tybody o
his compromise would improve the situation, mal
g)la;rztelzit thepinterests of the child primarily, the family, and the
S ith i i d I want to
an move forward with it this year, an )
thgn}llfl))'?)uwﬁ/[:. Chairman, for your leadership, as well as l(lhgnjmz}?
Young Senator Inouye, and others who have been involved 1n 1t.
: Mr. Chairman. ) )
%ggn(ll(H}:)I%MAN . Well, clearly any bill that \tye d(ial ng(;ptt}ilgxtx E:rs‘
eonle’s lives and something as emotional as a
%geigl’%nggir?g to satisfy everybody, but I qertamly thaka yout for ?)lrll
the effort and leadership, Senator McCain, that you've put in
this issue. ]
Senator McCAIN. Thank you, Mr. Chairman.
The CHAIRMAN. Congressman Kennedy.
Mr. KENNEDY. Thank you, Mr. Chairman. p
I want to address my colleague, Representative Pryce. Miller oro-
You said that you do not support today the Young-Miller p
pose ’ i it far enough, and I
 Pryck. I say I don’t believe that it goes gh, [
thiMnls< that we're m}i,ssing \g}}at niflyAtI)l%. (iur Oﬁlytﬁgglgrtt}‘xl:tltél ::oc ﬁcr)rll‘_
is situation once and for all. really t tha
ﬁiﬁiﬁ: Sri:t;tlsr}e of the requirements of these bills will Jus],;: create
more litigation, more problems in the courts, make a lot of business
t of lawyers. )
forh? lt?heo 10?1gyrun, these things—many of the problems will ;be
solved, but it will just create a horrendous cycle of litigation for
many families that don’t necessarily have to go through it. o
Mr. KENNEDY. So this proposal, having been a comprqullse ‘g
posal', taking it into consideration, meetings that the tribal attor-
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neys had, including the couple in your District, it improve
I, ’ - ) s on th
(Sax1f?.1t1.ng %a\gv with respectl:t to the concerns that you hav% but it’s no(t}:
ufficient, in your mind, to—you don’t—I1 : i
anlslthiPs o dont? you ¢ ast year you supported it
s. PRYCE. Last year I gave it qualified support be I think
it does correct some of the problems, b the ) fime, it cr
it Coes corroct P s, but, at the same time, it cre-
And so there are elements in the adopti i
_ i ption community that trul
believe that the status quo is better than this bill, gnd so it i)s,
qualified support. I think that it does correct some of the problems
but in the same instrument creates new ones. ’
hMr. KeENNEDY. Well, what I'm trying to understand is I believe
t a‘g the Native American community that sort of signed off on this
compromise as a viable compromise weren’t happy with it, them-
selves. They figured they’d rather have it stay with the status quo
?}rlxg ft‘hey felt that they were giving up a great deal to even come
ar.
But if that’s not good enough for i i
L s : you, I think the feeling amongst
g)?ﬁgqnﬁr}rlleré.cani. is: Why even make the effort if this t%rsn’t e\in
i e direction we want it to go in in the first ?
Ms. IP{I};YCE. Good question. g prst place’
r. KENNEDY. So you can see where the 1
Ms. PrRYCE. Certainly. y would want to—

Mr. KENNEDY [continuing]. Keep the st

evg/}l L g p the status quo, as opposed to

s. PRYCE. And there are many in the adoption com i

would prefer the status quo, as well. That’s mg only poirrlr?mty who
~ Mr. KENNEDY. But what I've been trying to figure out is if we're
interested in making a—moving forward your preposal, or whether
we want to just have a stalemate and have a face-off between two
sides that are diametrically opposed.

knl\(:l;. l?tR;{lCE.t:Nell, I don’t kni)w that it has to come to that. You

ow, it has been a process. It has been a pai

th}ﬁk viz)eﬁ'e }Ilnaking ! brocess painful process, but I
~ The bill that we passed in the House last year is going to be re-
introduced, much watered down, with many of theg cor%vcernse ;g-
dressed, and so I don’t see this as a waste of time.

Mr. KENNEDY. We’ll, it may be a waste of time if you don’t sup-
port it and it do,esnt have—because in terms of Native American
gﬁl;ﬂmr:’r—l—lfy, they're ntlﬁk_lng an effort to listen and consider, but if

4 mean, in their interest, they’ i ¢ i
owr community ey’re trying to protect their

%’is %IEYCE. Right. :

ir. KENNEDY. And for them, the flexibility they’ i
M [ them, y’ve tried to offer
};‘: n,;ot something that I think is out of their own best interest. And
1h you look at it from their own good faith compromise attempt
g iﬁ}( gr:;) rré?lcge son]13e ffforts to meet some of the concerns that your,'
k u up. But now you're sayin ’ i
bi li%.lfﬁgent Jp. But n y ying you don’t think that that

s. PRYCE. I don’t know. I wasn’t really a ing i

{s. PRY ’ . . party to drafting it.
My point is that we're all here with the same oijctive, and %hlat
is to preserve ICWA, and we really need to be careful-how we do

it. ‘
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Nobody feels more strongly about it than I do, after dealing with
this for a few years now and being right in the middle of it. And
so I'm just saying that I believe that we can do it better.

Mr. KENNEDY. I appreciate that. This is my last point. The fact
of the matter is, it’s hard for me to think that you’re in the middle
of it if there were 557 tribes that were against it at the outset
when you first introduced your bill. It was unanimously rejected by
Native American nations. And we do have a sovereign-to-sovereign,
government-to-government relationship with Native American na-
tions. ,

The fact that we're talking about a compromise where they, at
least in this phase of the deliberations, have at least had some say
in the matter, whereas before they didn’t feel they had any say in
the matter.

Ms. PrYCE. Congressman, I'm very encouraged because at least
now they're talking to me. The reason they didn’t is because we
couldn’t engage them. It was very difficult because it was a—it’s a
very emotional issue.

I think that we're all heading in the right direction, and the fact
that we're all here talking about this is a very good thing.

Mr. KENNEDY. All right. Well, in conclusion, Mr. Chairman, I'd
again like to associate myself with the remarks of Senator Inouye.
The fact that there is a government-to-government relationship
here, and that needs to be considered, because this isn’t simply our
Government’s wishes. We need to take into consideration the gov-
ernments that we're dealing with.

And when they have such a unanimity of opposition to this legis-
lation, I think we need to definitely respect the sovereignty of their
position and approach this on a negotiation basis, as opposed to a
compromise basis that I think so far has only left them with a feel-
ing that they are not sure who they are dealing with if they don’t
feel at the end of the day there’s an assurance that the bill that
they've signed off on that they feel is better than what was pro-
posed is going to be the accepted alternative. And if it isn’t, then
I think they’re dealing with a shifting foundation. I think that can
be very unsettling. I can understand why it causes them a great
deal of concern in going forward on this matter.

Thank you, Mr. Chairman.

The CHAIRMAN. Yes; Representative Christian-Green, do you
have questions of the witness?

Ms. CHRISTIAN-GREEN. Yes; thank you, Mr. Chairman.

Congressman Pryce, you said in your statement that the com-
plexity of the requirements almost guarantees an inability to com-
ply. Could you point to one or two of the requirements that would
be difficult to comply?

Ms. PrRYCE. I don’t have it in front of me, but if you have a copy
of it, if you just turn to—just the notifications through each stage
and how cumbersome that process is, that's a very good example
of how difficult it will be to actually comply without setting up a
cause for interruption later on of the adoption, because if every-
thing isn’t done to the letter of the law, now there’s cause for tribes
or whoever, family members, to come back later on, and if it's not

_ done correctly, those adoptions can be then interrupted.
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Ms. CHRISTIAN-GREEN. Thank you. You also responded to the
first question when you answered that, if all things being equal
you felt it would be better for the Native American child to remain
with the tribe. But all things are not always equal, truly equal.
Would you also agree that, barring any serious circumstances that
would create a negative effect or a dangerous situation for the
child, that it would still be better, even if circumstances were not
Ex)fi?)zt‘}y equal, for the Native American child to remain with the

Ms. PryYCE. I think that’s always preferable, except when a child
bounces around for years and years of his or her life before there
is any permanency in a family relationship.
~ And there’s also some exceptions when you have a mother who
is going to have a baby and would like to place that child with a
family that she chooses, and she doesn’t have any Indian blood
?I?:t herfchllghmay }:lave ?ion}lle small quantum of Indian blood but

woman then is denied the opportuni i ’
shf\r}f;glieves ghen is deni PP ity to place the child where
so there are exceptions to that general statement tha
would like me to make, but obviously Igagree that childrgn (Efyl(;llE
dlan}hentage—yog know, if they can stay in the tribal family and
be b;rought up without having them bounced and bounced and
boungced—and we have all heard those stories—I think definitely it
would be preferable without that happening.
Ms. CHRISTIAN-GREEN. Thank you.
¥hs ]EéRYCE. Yes.
@ CHAIRMAN. Our good friend from the H i
you here. Do you have some questions? ouse side, good to see

STATEMENT OF HON. ENI F.H. FALEOMAVAEGA, U.S.
DELEGATE FROM AMERICAN SAMOA

Mr. FALEOMAVAEGA. Thank you, Mr. Chairmar. I just want to
say we do miss your presence in the House, but we also know that
you're doing a tremendous job here in the Senate and really want
to commend you for always being supportive of the important is-
suIes dgof clonfrontltng our Native American community.

o also want to personally welcome my good fri i
the gentlelady from Ohio, Conzgresswoman }I,’rgyce. friend from Obi,

As you know, Mr. Chairman, we are revisiting this issue again
and hopefully there will be some resolution to some of these ver);
serious dilemmas that we find ourselves in.

I do have a sensitivity of what Congresswoman Pryce is trying
to say, not because they're white parents or any parents. The whole
concept of adoption I think is really where my good friend from

Ohio is trying to make her point, and I
Ohio is tr: point, and I fully understand and appre-

Ms. PRYCE. Thank you.
_ Mrn. FALEOMAVAEGA. It isn’t because of white parents. We have
instances where white parents, who in good faith followed the
adop, ion laws, somewhere along the line got really messed up and
they’ve incurred tremendous bills in paying their attorneys and try-
ing to find out, and the agony and the suffering that they've had
in just trying to adopt a child, whether they be Indian or any other.

45

But, at the same time, we also have a dilemma in trying to have
the Members of both chambers of this institution, the Congress, to
understand that, of all American citizens in our Nation, Native
Americans have a very unique relationship with our Nation.

I believe, if I am correct in reading the Constitution, I believe
Native American Indian tribes are the only entity expressly stated
under the Constitution where, by treaty relationship, the U.S. Gov-
ernment has a very different and unique relationship with Native
American Indian tribes.

By my last count, I guess about 400 treaties were entered be-
tween the U.S. Government and these Indian tribes, and by my
last count every one of these treaties was broken by the U.S. Gov-
ernment. So we have a relationship, yes, and I don’t want to dwell
on the sins of the past, Mr. Chairman, but we’ve had too many
trails of tears. These Indians have suffered. And I don’t want to get
into that. I get very emotional when I talk about this.

But at the same time I can sympathize, empathize, and appre-
ciate the concerns that Congresswoman Pryce has brought before
the committee.

ICWA was established for the very purpose to make sure that
there is some sense of stability for Indian communities throughout
our Nation. Yes, our first national policy was to kill the Indians,
annihilate them, get rid of them. And then we came out with this
so-called “assimilation” policy. Make them Americans. It wasn’t

_ until 1924 that we finally granted them U.S. citizenship.

So I think we have to have some sense of appreciation and a per-
spective about the problems that we're faced with when we deal
with Native Americans and adoptions. It’s a very relative issue.

I come from a society that is very communal, very similar to Na-

_ tive Americans, and I want to share with my colleagues my own
~ personal experience about adoptions.

My wife is from Tahiti. We had two boys, two girls, and the last

_ child that was born to us was a girl. And so my first cousin, who
_ is a minister—he’s only about 6 feet 5 inches, 250 pounds, typical

Samoan weight and height—he had six sons. And he’s just like an

~ older brother to me. He comes up and says,

Hey, cuz, I just understand that your wife just gave birth to a girl. I have six

_ boys. They need a sister. Could you please give us your girl so that it will make
. my family a little happier to have a girl around?

I'said,
No problem. You can have my daughter.
Mr. Chairman, for a whole week my wife was in tears. She

. couldn’t believe that I would be so callous and so without any sense

of love and affection for this child that we’d just had. Yes, she had
to give birth. I didn’t give birth to this daughter. But in the es-
sence, this was a cultural thing. And I suspect that Native Ameri-
cans do the same thing. In fact, I wasn’t even raised by my par-
ents. I was raised by my grandparents.

So the whole concept of adoption has a very different meaning,
I think. And I fully agree with my good friend from Ohio. We have
laws. White parents, blue parents, red parents, they want to com-
ply because they love the children they want to adopt.

So we're caught in this quagmire in saying how do we treat In-
dian children? Do we treat them just like any other American citi-
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zen? Or do we pass Federal laws, as is the responsibility of the

Congress? The full responsibility to deal directly with Indian tribes,:

is vested in the Congress because Indian tribes are sovereign na-
tions.

Yes; we can talk on until we're blue in the face about sov-’
ereignty. I don’t need to get into that, Mr. Chairman, but my col--

leagues can talk about gaming all day if we talk about Indian sov-
ereignty.

But I do want to say that I fully support the Young-Miller ver-
sion, hopefully that we are making a sincere effort to strike a bal-
ance and to see absolutely that the wishes or the Constitutional
rights of white parents, blue parents, are fully protected when they
adopt children, whether they be Indian children or any other child.

I think this is what I'm sensing where my good friend from Ohio
is coming from.

But I want to share with you what Indian Child Welfare has
done for our Indian community. It has saved countless Indian fami-
lies. It has saved countless Indian children from losing their herit-
age. It has enabled and mobilized Indian tribes to develop their
own juvenile courts, codes, and children welfare services.

What I want everyone to understand is that Indian tribes and
Indian families are not the bad guys. We didn’t draft and the Indi-
ans didn’t create ICWA because Indians were the problem. No.
ICWA was created because unethical adoption agencies were the
problem, and they still are.

Indian tribes only want to make sure that Indian children find

loving homes as soon as possible. This bill helps tribes accomplish
that goal.

Yes; maybe our Indian court system was not very stable. Maybe -

they have problems. But this bill tries to address those issues.

We'’re giving due notice to the Indian court system that we cur-
rently have: Buckle up. You need to get your act together, too, to
make sure that there is proper timing, proper authorities, proper

procedures so that the rights of white parents are fully protected
just as well.

So I just want to share this with you, Mr. Chairman. 'm proud
to support the measure that Congressman Young and Congressman
Miller have now proposed before the committee, and I will fight
with all my energy any proposal that lessens the protection Indian
children currently have under the Indian Child Welfare Act.

Again, Mr. Chairman, I want to thank my good friend from Ohio
in expressing this concern of parents who have had to go through
the agonizing experience of being taken around or given the run-
around and never seem to get a final decision.

I would strongly suggest that my good friend from Ohio would
offer some language in certain provisions of this bill that maybe we
can work together and see how we can work this thing out and iron
out the concerns that she has. I personally would welcome that,
Mr. Chairman, and I would welcome my good friend that we could
continue working the language of the current bill and see that
maybe we can find the middle ground, we can find a position which
is| satisfactory to the needs of her constituents and the problems
that she’s had to face with them.

With that, Mr. Chairman, I thank you.

er” 1 said, “Okay. Go ahead.
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MAaN. Thank you. ) )
'1{‘/[}}e gﬁéﬁmwmﬁ. Agd 1 thank my good friend for being here.

. Thank you. ) L o
%Iﬁe %lgﬁgMEN I nﬁght say that a lot of tlm%s I 1'ﬁ11nk (linst‘;}:iltsls?l?s,
' oL an
we're driven by reports and legal positions ar(l1 fp(:n sthe d statistics
and a number of things, but I thank my frien . ro e o
for making that statement because he comes roﬁlure—-and [ ier:
ican culture—offshore, but a Native American cu O ate
ds, as I do, that from a .cult.ural standpoin
gel:tngg rtslt?r?gs that we don’t deal with in all these square boxes
in Washington. ) ) ]
heﬁ:n Iatsell ggople, for instance, (f}}at };1111 thetIn€1%gvgog}111;1tur§3
mothers, it'’s hard for them to beh ,
)\;Ioeu vc:;; (1)13:;31 tlvg?l do. I have two mothers. One has passed aw?}};,
my biological mother. I have an adopted mr(t)tgel} But there is noth-
i i There were no reports, no court decisions.
mgl‘}vx‘g:etzt?as nothing in many of the—most Indian cultures, and
here my friend comes from, too——
peﬁ/}llipﬁéAvIVJEOMAVXEGA. Wouldfthe1 chalrmzln yield?
{AIRMAN. Yes; Sure, for 1 moment. )
'i{};e gf\{éEOMAVAEGA. I've got constltuients, Statx;noan cc;nrs;:;ttrxl(:(r)lécﬁ,
wri ime and say, “I've got to go se g -
that write to me all the time Wha%:”s Lve problzrlr;’.(;” T}l;lefirlll s:lﬁr,
i ” er the
«Well. 1 have no papers, no adoption papers. whether
y‘ﬁg‘é about to jOil‘Il) the service or to even go to “school, 1 sa}lld, B‘i-té
you mean we have to go through this process? \ﬂl;sell,_see((ei tm ee (;(i)r‘:ce
. have laws.” I said, “But, geez, my aunt raisec far =-1v
(I)fv}gvsv av%eab;vAs far as I'm concerned, she’s my mother.” This is
ituation. )
theAxslguﬁ; the way, we didn’t give our daughter to my—we did no(ti.
We still have our daughter. But as far as my cousin was Cﬁni:erne ‘
that’s his daughter and she’s got six t’br(l)thle{rs,f talx}dh (‘;"hvl:hen rlle(;riz
i ind that they're going to look alie .
do%]ﬁz I(IDIHIEI};RMmAN. That’s the Native communal way that you may

i t just
' others, you may be raised by an uncle or an aunt j
. 2:‘;? ;;Zlowrllére a son}.’ And when you try to put all that in some ktll’lld
_ of legal jargon, it doesn’t fit. But evgr{bodty glitndsrisffca;r;gi ‘1‘1;1 cllf)lpteg
i nity and accepts it and treats 1t a
f Iljl?)zl}:,:r’?(;lsn}rlr(l)llllr r}éal mother, with all the deference you would pay

ther. i )
tog;&: arllo?g of that stuff fits, I suppose, here in Washington, but

it certainly complicates the whole question when you're talking

been generation
how do you fit cultural values that have ]
?\?g:'t ge(r)lvgratior};, century after century, as the accgptec(l1 prag:ttlf_i.
How do you fit that in some law in Washington, DC? It doesn't fit.
i 't fit. .
* ISJZTI;L};%%ZStnmaybe ask you one liSt guetstlon. rIgndeglﬁrgm('l e;;zt;—
the purposes of ICWA, the State courts wol r-
gfisnael—fgg 1 uend%rrs?and it, the Stat% c?ourts would determine who is
ian. Is that or is that not right? ) o
aanIII;.d ?;YCPSJ. Well, Mr. Chairman, the process 18 the same as 1t 18
s not change.
no'}v}.lél‘ h(?:lzgl(;fMAN. Thatg means under your language the State
courts would accept the tribes’ determination of who is their en-
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rolled member and therefore Indian, b
meﬁ/rlxt a}c;cepts e]gch tribe’s determinati’on.gcause the Federal Govern-
S. TRYCE. But that is the subject of litigation under the bi
under the current status of th i ime. Thae blllT
chf:nkge Py et e law now all the time. That won’t
ike I said before, we don’t—and that’s the ar i
, ment, th ’
Vﬁry ha}rd to rebut', l?ut we don’t change that porgtlilon of ICV?/'EXIS:
all. We’re just codifying what the Supreme Court, by i i

a certiorari on this case, and many of the St ¢
as a sound basis for determination.y ate courts have found

The CHAIRMAN. I see. Well, I do
T}}ank )}rlou very much.
might ask you if you have any additional com 'd 1i
. . t
to make or things that you think could make then;;g:nslgy(l))lillld slllxl;f
portable, if you would give us those comments I'd appreciate it.

Ms. PRYCE. Thank you i i
t0 workk with all Lo 37 very much. I appreciate the opportunity

The CHAIRMAN. And with that I'd a
. . sk Senat
C_halr’for the next few minutes. I have to N
ﬂlC‘It. I'll be back in just a few minutes,
S:enator THANK YOU.
Senator INOUYE [ASSUMING CHAIR]. Thank you.
Our next panel consists of the ‘assistant secretary for Indian Af.

fairs, Ada Deer; the director of th i i
Department of Justice, Thoma(s) Le&gfgce of Tribal Justice of the

Q\
vecretary Deer, welcome to the committee.

STATEMENT OF HON. ADA E.
FOR INDIAN AFFAIRS,

appreciate your appearance.

or ’Inouye if he would
run. I've got a little con-

DEER, ASSISTANT SECRETARY
DEPARTMENT OF THE

PRINCIPAL CHILD WELFARE SPECIALIST

Ms. DEER. Good morning, Chairman Campbell, Chairman Young,

accompanying me today D% °
s y _who is an Indian or eligible for membership in the tribe.

gn;’lt mrle‘z.mbers of the committees. I have
etty Tippeconnie, who is the Principal Child Welfare Speciali
: , : ecialist.
te II.} :ﬁé)rsicg;cse the tf‘)lrl)portumty ;o present the Departmerll)t olfatifg In-
i on the pro i i
Wie‘lfaire Ao S0 proposed amendments to the Indian Child
,21s0 want to note my appreciation for the stron lead ip of
?rallgll; of f?he ﬁ?alrmen and former Chairman McCain %nﬁaCfsgg;ag
cans.ye or all you have done on issues of concern to Native Ameri-
Today’s hearing will continue our i
A o cooperative efforts, e i
tI‘no?t recently by our joint efforts to protect tribal goggx{lrlllx)xllef;l&g
é‘gﬁ) ;E%)iit;zn aﬁgd in the success of Chairman Young and Secretary
lif(Ieg e sy:tce Ilnng agreement on ways to reform the national wild-
| will summarize the written stat i
re(l;éerdtwi}tlh tI})le ooning men atement I have submitted for the
\1rst, the Department of the Interior su i
‘ ) [  the pports H.R. 1082
compam((i)n bill, S. 569, which Incorporate the consensus-basc-‘?(i1 (tinl{;)?
a1 amendments developed last year by your tribal governments, the

National Congress of Ameri i i
adc}ption Son r%lrunity. erican Indians, and representatives of the

INTERIOR,
WASHINGTON, DC, ACCOMPANIED BY BETTY TIPPECONNI%: '
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Second, while the Indian Child Welfare Act has fulfilled its objec-
tives in giving the Indian tribes the opportunity to intervene in
custody proceedings on behalf of their Indian children, the act

. should be amended to give it greater clarity and certainty in its im-

plementation.

The proposed amendments will end any uncertainty that the In-
dian Child Welfare Act applies in voluntary child custody matters.
The amendments will ensure that Indian tribes receive notice of
voluntary ICWA proceedings and clarify what should be included
in the notices.

If a tribe seeks to intervene in the voluntary proceeding, it must
certify the tribal membership status of Indian children or their eli-
gibility for membership. This certification will add certainty to the
question of whether a child is Indian under the ICWA and ensures
that tribal membership determinations are not made arbitrarily.

To reduce uncertainties in the adoption process, the amendments
will also place time limits on when Indian tribes and families may
intervene and when birth parents may withdraw their consent to
an adoption, but only after the tribe receives adequate notice of
proceedings.

As my colleague, Tom LeClaire, from the Department of Justice,
will discuss, the amendments will provide criminal sanctions to dis-
courage fraudulent practices by individuals or agencies which
knowingly fail to disclose the Indian identity of a child or their
birth parents in order to circumvent ICWA.

All these are good amendments and will make the act work bet-
ter for tribes, birth parents, persons seeking to adopt, State courts,
and, most importantly, Indian children. After all, that’s what this
is all about—protecting the best interests of Indian children.

In closing, and as the Department statement more fully dis-
cusses, I'm gravely concerned that the objectives of ICWA continue
to be frustrated by State court created exceptions. These involved
certain State courts who have sought to second-guess tribes as to

This doctrine is called the “existing Indian family exception,” and

. has been used by certain State judges to run amuck by delving into
. sensitive and complicated areas of Indian cultural values, customs,
. and practices that, under existing law, have been left exclusively
_to the judgment of Indian tribes.

A Dbill proposed last year which sought to codify this misguided

_ practice was wisely rejected by the two committees here today. The

Administration strongly opposes any legislative recognition of the
existing Indian family exception because it is bad policy.

T also must take exception to Congresswoman Pryce’s concern
that ICWA is unconstitutional. The Supreme Court has long held
in cases like Morton v. Mancari that Congress can legislate in the
area of Indian affairs based on the political status of tribes and
their members.

This concludes my testimony, and we at the Department of the
Interior stand ready to assist you in any way so that there will be
swift passage of these amendments by Congress and approval by
the president.

Thank you.

Senator INOUYE. Thank you very much, Secretary Deer.
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[Prepared statement of Ms. Deer a i i
I . ppears in appendix.]
Senator INOUYE. May I now call on Director LECIaire?

STATEMENT OF THOMAS L. LECLAIRE, DIRECTOR

: . , OFFICE

TRIBAL JUSTICE, DEPARTMENT OF JUS,TICE, WASHINGTON, D
}VI}I;. LECLAIRE. Thank you. '
“hairman Campbell, Chairman Young, and members of the Sen-

ate In'dlan.Affairs and House Resources Committees, I an;a Tillln

LeClaire, director of the Office of Tribal Justice for the Department

of Justice. Thank you for inviting the Department to present its

views on S. 569 and the com ion bi i
amend the Indian Child Welfall')eza1 r}1‘:<(:)tn i, FLR. 1082, which would

The administration and the Attorney General recognize the need

for caring families and nurturing homes for Indian child

this end, the Department supports S. 569 and H.R. I110;»21. Tlifél .pl"I(‘)(3

posed legislation advances the best interests of Indian children

wl_a}e presgr%rmg taul;)al self-government. ’
e are informed by the Departments of the Interior and H

and Human Services that ICWA generally works well. ?I‘rile il?l?)lltg}

mentation of ICWA in a relatively small number of voluntary adop-

tion h i i

aﬁg ézztzsﬂerg?vever, has evoked intense debate both in Congress
Generally Indian parents or tribes in these probl ti

lege that ICWA was not complied with e oty

of {‘}}116 Indian children involve%.. with and seck to rocover custody
The time consumed by the legal i i i

causes oignifioant anguis}lrl . egal proceedings disrupts lives and
In addressing these problematic cases through S. 569 and H.R.

1082, Congress has been mindful of ICWA’s important purposes

and affirmed tribal rights of self-government.
Since the early days of this Nation, the United States has recog-

nized that Indian tribes have the authority to govern their mem-

bers and their territory. The United States has entered into hun-

dreds of treaties and agreements with Indian tribes, pledging pro- -

tection for Indian tribes and securing the tribes’ rights i
to th -
est and best form of governmen'c—self-government.g © the high

ICWA is a constitutionally-valid statute that i i k
is a utio at is closely tied t

Congress’ unique obligations to Indian tribes by protectingythle bes(z
interest of Indian children and families while promoting tribal

rights of self-government.

‘Mr. Vice Chairman, let me reiterate. As i i ::" C bal
‘ > 1 . t exists and when  minati . o, -
a(pengled by these proposed bills, it is our belief that ICWA is co(:lrf ;’ mination of tribal membership. This doctrine is contrary to recog
stitutional. Under ICWA, courts are able to tailor foster care and
adoptive placements of Indian children to meet the best interests

of children, families, and tribes. We understand that the vast ma-

jority of the cases are adjudicated without significan
The application of ICWA to a limited numberg:)lf casets I;;(:}())ll?lrlllsg
adoptive placement that are later challenged by the biological par-
en&sngll' t}tlial children’s tribes has drawn criticism.

ile these cases are heart-rending and they are diffi
h;a.ve a tragic result for all the partiegs involve(i it is irnpcgr!:érgl i%’
reiterate that these problematic cases are not indicative of the
manner in which ICWA operates in most cases.

. Martinez in 1978 that the power to
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of these cases would not have been problematic

Further, many
had been complied with at the outset of the

if ICWA’s dictates
adoption process.

For example, among the cases commonly cited for the need to
amend ICWA is the adoption that provided the factual predicate for
the Rex Bridget R. decision by the California court of appeals. The
ensuing protracted litigation has disrupted the lives of all who are
ihvolved in that litigation.

Had ICWA been complied with in that instance, however, most
of the delay and quite possibly the litigation, itself, would have
been avoided.

Bridget R. therefore signals a need to fine-tune ICWA's statutory
mechanisms to provide incentives for early compliance with ICWA
in the adoptive process. And I would note that we think these bills
do that.

Many opponents of ICWA have focused solely on Bridget R. and
other anomalous cases and made the assumption that ICWA’s ap-
plication to these cases will produce a particular outcome; namely,
the removal of children from non-Indian adoptive parents.

Cases such as Mississippi Band of Choctaw Indians v. Holyfield
demonstrate that this assumption is mistaken. After the Supreme
Court ordered the case transferred to the Choctaw tribal court, the
tribal court determined that it was in the children’s best interest
to remain in the current placement with Vivian Holyfield, the non-
Indian adoptive parent.

In order to preserve the link between the children and the tribe,
the court made arrangements for continued contact with extended
family members and the tribe. As Holyfield demonstrates, ICWA
does not resolve the ultimate issue of who should have custody of
a particular Indian child; rather, it allows courts to make that deci-
sion on a case-by-case basis, taking into account the best interests
of the child.

I would like to address briefly the so-called “existing Indian fam-
ily doctrine,” a judicially-created exception to ICWA which has
been fashioned by State court judges. That doctrine establishes an
exemption from ICWA’s mandates where the biological parents of
the child fail to maintain a sufficient nexus with the tribe.

Pursuant to this exception, Federal statutory protections turn on
a tribal member’s degree of social, cultural, or political affiliation
with an Indian tribe rather than on a tribal government’s deter-

nized rights of tribal self-government.

For example, the Supreme Court held in Santa Clara Pueblo v.
determine tribal membership
is a fundamental aspect of tribal self-government, akin to the
power of the United States to determine its own citizenship. Tribal
membership is thus a matter of tribal law which should be deter-
mined by tribal government institutions.

Moreover, the existing Indian family doctrine grafts onto ICWA
a subjective and open-ended test that, if anything, will increase liti-
gation. The existing trigger for ICWA, tribal membership or eligi-
bility for tribal membership, is simple and discernible by an in-

_ quiry to the relevant tribal government.
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S. 569 and its companion bill, H.R. 1082, reflect a carefully-craft-
ed agreement between Indian tribes and adoption attorneys, an
agreement designed to make Indian child adoption and custody
proceedings more fair, swift, and certain.

In improving the fairness and certainty of ICWA, S. 569 and
H.E. 1082 promise to advance the best interests of Indian children
while preserving longstanding principles of tribal self-government.

These bills would clarify ICWA, establish deadlines to provide
certainty, reduce delay in custody proceedings, and strengthen Fed-
eral enforcement tools to ensure compliance with the statute in the
first instance.

We appreciate the efforts that this committee, Chairman Camp-

bell, Chairman Young, have made to foster dialog on the Indian

Child Welfare Act.

This concludes my prepared statement. At this time, Mr. Vice
Chairman, I am prepared to answer any questions.

Senator INOUYE. Thank you very much, Director LeClaire.

[Prepared statement of Mr. LeClaire appears in appendix.]

Senator INOUYE. Because of the limitation of time, I will be sub-
mitting my questions for your consideration and response; however,
I have been asked by the chairman, Senator Campbell, to ask cer-
tain selected questions.

Secretary Deer, as a former social worker, do you believe it
would be in the best interest of Indian children to allow visitation

under the proposed open adoptions provision if that child is adopt-

ed by a non-Indian family?
Ms. DEER. Yes, I.do.

Senator INOUYE. And, Mr. LeClaire, I realize that this is repeti- "'
tious, but with respect to the so-called “existing Indian family doc-
trine,” do you believe it is appropriate for State courts to make de-

terminations regarding their membership in a tribe?
Mr. LECLAIRE. Well, in a word, Mr. Vice Chairman, no.

these committees would be applied.

As I indicated, by adding a subjective test we simply increase the |
opportunity for litigation. For example, in this room are a number

of people, Indian people who have been in Washington serving In-
dian people in many capacities, both for the Federal Government
and for private interests, and have perhaps not returned to their
own reservations for quite some time. Would it be approprnate for
a State court to examine, because of that, whether those people in-
deed were Indian? I believe they would believe they are Indian,
and I certainly would believe that of my own tribal membership.

It is inconsistent with the historical relationship between the
United States and tribes, and this is an area where States have lit-

tle or no role.

Finally, State judicial additions to a Federal law is simply a bad

precedent. It’s inconsistent with the supremacy clause and it un-
dermines the nationwide preemption in a particular area that Con-
gress has attempted to craft.
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‘Senator INOUYE. Mr. LeClaire, does this measure before us en-
hance or diminish tribal sovereignty? ) -

Mr. LECLAIRE. To the extent that it gives tribes an opportunity
to participate outside of their territory in an issue that is fun-
damental to those tribes, I don’t think that it in any way lessens

ibal sovereignty. :
m(t]):rtainly, %(I)lghe extent that the tribes in some ways lose the
ability to control their children and therefore their destiny, tribal
sovereignty is affected. But in the reality of the way Indian adop-
tions occur, both in the tribal courts and often outside of tribal
courts, the Indian Child Welfare Act is a good balance of those
competing—at times—competing interests.

Senator INOUYE. Thank you very much.

The CHAIRMAN. I'd just welcome my friend Ada,
j in with a few questions. '
Jmlilgtlirlle—perhaps (}Xda would answer the first one. Does the Unit-
ed States grant benefits to Indian people on tribal membership as
determined b?; t}:le tribes? 1 bv the trib o

. DEER. As determine e tribes, yes. )

%fe %HAIRMAN. How wouldythis legislation affect that? Would it
affect benefits to a youngster that’s reclaimed by a tribe?

Ms. DEER. Could you elaborate on that question?

The CHAIRMAN. Let’s say a youngster has been adopted out, and
then the tribe comes along a few years later and makes a claim on

and let me just

_him, and he has perhaps not been enrolled, or whatever cir-

cumstances. I was just wondering how it would affect that young-

ster, how tribal benefits would be affected, or if they would at all.

Ms. DEER. I think Mr. LeClaire could answer that question a lit-

tle better. It’s a legal one. ' ;
“Mr. LECLAIRE. ng. Chairman, I'm not quite certain how that

~ would ultimately work out. I suppose it has something to do with
_ whether or not the child is, in fact, a énel?lt))er ofi_' tth(?r flmb%'ﬁind, if
i ’ i i i i i- i for example, medical benefits. The child may
First of all, we don’t believe that the doctrine, itself, is necessary 2 member, entitled to, ’ ! /
because its purported use was to render constiltutional I; (;tatultz . continue to be eligible for those benefits even if adopted by a non
which the State courts suggested may have been unconstitutional, .
and our position is it is constitutional as it is currently drafted and

would be constitutional after the amendments proposed before = ¢ =" question which we would have to examine pretty closely.

. Indian family.

If the tribal membership were determined, even judicially, that
there was no membership, I suppose that would raise a much dif-

The CHAIRMAN. Tom, you heard earlier testi_mony—I managed to

hear it all before I had to run out for a little bit—about the sponsor
of the alternative bill, that she did not think that the State courts,
in making determinations on adoptions, would have any effec{i}: on
sovereignty or membership in a tribe. Do you agree with that? Or
perhaps that question has already been asked, but let me ask it
_again. ) )

Mr. LECLAIRE. I respectfully disagree with Congresswoman
Pryce’s statement in that area because I think, as this committee
_well knows, and having been involved in Indian issues for a long
time—especially you, Mr. Chairman, and other members of the
committee—that a determination of tribal membership is simply
one that is done by the tribe. It is the essence of self-government.
And, having made that determination and to be secgnd-gues_sed by
a State court using subjective tests would be inconsistent with the
historical relationship that the United States has with tribes and
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the power that tribes retain to determine their own membership,

as recognized by the Supreme Court.
The CHAIRMAN. Okay.

Mr. LECLAIRE. I think I have enumerated—Dbefore you came back
into the room, I enumerated a number of reasons why we thought
that the existing Indian family doctrine is inappropriate, particu-
larly because it gets the State involved in an area that has been

predominantly a Federal/tribal relationship.
The CHAIRMAN. Thank you.

Are there any further questions from any Members? Congress
man Kennedy?

Mr. KENNEDY. Thank you, Mr. Chairman.

Just following that up, what in these compromise bills preempts
that existing family doctrine from ever being employed by State
courts? I mean, what safeguards do these bills provide for a Native
American country in making sure that State courts aren’t going to
preempt that fundamental right that they had to determine their

own membership and to exercise their rights under ICWA?

Mr. LECLAIRE. The amendments, as I review them, do not alter
ICWA in a way that has existed since its original passage, and so
the doctrine, which is not actually enumerated in the act, I don’t
believe, would be affected. It may be that State courts will continue
to find this doctrine existing even after these amendments were

passed.

Mr. KENNEDY. Would it not then be important to put some lan-
guage in these amendments, understanding that they have been
agreed to and the like, but understanding also that Ms. Pryce and
those that have come at this from her point of view haven’t signed
off on this bill, per se, any more, that we put in some language that
State—very clearly that State courts, in matters with respect to
ICWA, have no rights interpreting this doctrine, this existing fam-

ily doctrine in such a loose way.

That seems to me the rub here in this problem is that State
courts are interpreting something in their subjective opinion that-

runs contrary to a tribe’s definition of membership.

Mr. LECLAIRE. I would agree with that, Congressman Kennedy,
that addressing it directly would be the way to ensure that Con-

gre
det
me
or

ss’ will is upheld—it would be a determination by this Body to
ermine whether or not it’s appropriate to include that in amend-

loctrine were rejected.
Mr. KENNEDY. I understand that. I'm just saying, given the testi-
mony of Ms. Pryce this morning, she said that basically this is—
she’s no longer satisfied with this as a compromise. And if that’s
the case, what I'm trying to think of is; you know, you give an inch;,
they take a mile, and then what do you have at the end of the day
but continued problems because the fundamental issue here—and
that is respect for tribal sovereignty—is still cast in the balance be-
cause State courts still ultimately have the discretion to use exist-
ing family doctrine in their proceedings.

And whereas you do make the mousetrap a little bit better so as
to give tribes more access, I should say, to State courts, at the end
of the day that’s still all they have is access to State courts. They

nts. I know that last year the attempts to codify that exception
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don’t have what remains and ihould rerglgli)nlin lefll)z Iio,mlmon, that
verei i o determine their own iribal m . )
So‘ﬁflﬁgéli}ll;}; I would agree with that, and my unders.tam}}?g
of the amendments is that they focus on streamlining ar_ldfstl}xlnlg 1t g-
ing compliance with the ICWA, and it would be our belie t' a ) s(ta;
doctrine, itself, does the opposite—it creates a more subjective te
ich i n to interpretation. o
W}iltc}rlnl:yoggten ask Srt’ate court jnges to make detex.'lr_mnat\;tmtr}xls Igf
membership that are in areas which are very'unfa_lml1 1ardo ! en &
and to have people who do not have mqybe a historica uﬁ e}tz"s (f &
ing of the special and significant rpl?.tlonshlp_ between 1: 1e 1ef erv_
Government, tribes, and the overriding p.nnc1p1¢.a of tribal se ;gons
ernment to determine its own membership making determinatio
in those critical areas.
Mr. KENNEDY. Well, {
least this Member, provi
look forward to discussing

would only ask that if you could, for at
de some possible language changes, and I
this further with yoursﬂf ﬁng tgebOtth‘flr
i ecause if this is going to become the bill that’s debated,
II)?:I}ifllllﬁtlst’g important that we start off from a more realllhstlc st;r;f};
point for the purposes of understanding this issue so E at we lg'ch
get into the minutia of making the proceedings run kettext'ilwfl ch
T understand these compromise bills do, but go back to : eb u‘n
damentals, and that is we wouldn’t be in this prob'lemf t?h e;(;)lv_
with if there was a basic acknowledgement, as you said, of the s
ereignty in these cases.
' M%n I}JIECLAIRE. Thank you. We
your staff on any 'IS‘ECh 1i‘equest.
pY. Thank you.
1\T/[}fe IéEHI\:ggMAN 1 wou)IId point out, if there are no further (%luesli
tions, we've only got a little over one-third of ‘Ehe way thl‘O}lllg al !
_ the witnesses. We’'ve been here 1%2 hours. We're going to have
speed it up if we don’t want to be here all afternoon. .
Mr. FALEOMAVAEGA. Mr. Chairman, I do have a quick—
The CHAIRMAN. Go ahead, Congressman F'aleomavaega‘. ]
Mr. FALEOMAVAEGA. 1 would just be remiss, Mr. Chalgman, i i
didn’t express my persona}ll welcome to Secretary Deer and my goo
. fri . LeClaire, for their presence. ’ .
. fn(e}r:&, lgggct%i(e)n very quickly, Mr. LeClaire. Isn’t the bpttoml}f{l?
 issue that Ms. Pryce is trying to share with the comn:il.ttee, i .
 were a white parent and I have to appear before an In 1azinti:101: t
and I see all these Indians before, how would I be .assurett ab [
will be given justice and fairness in the whole adoption lina;l :’r, : }(:
cause I really think that’s the bottomline. I really think that's the
i bottomline.b 1 that th are s
: elieve that there P
po]s):d yk?illll that corrects those deficiencies? In other words, %\gnf;
_ due notice to the Indian court system 1n the country that }\ive | e(—)
_ter get the system worked out so that .1f a white pare_anlt( p }?St’ ot}gl
before them they’ll be givenba ﬁtn;" heamng? I really think that’s the
ine. We're talking about fairness.
bof\)/c[(;l.nl}é%iggé. Well, thgere has only been a small number of cases
adjudicated in this contentious area. I think the fear

’d be happy to work with you and

ufficient provisions in the pro-
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Mr. FALEOMAVAEGA. Excuse me. The reason why they prefer

oing t i d
gdutllfer?a 'State court is because they feel that they’ll be better treat-

Mr. LECLAIRE. I think the fear is that ICWA is somehow outcome |

determinative, and the fact is it is not. It i
R i . 1t 1s a process.
Wh.et_her_under a tribal court or whether in a State court, the
ovzrnldmg'mter('iests are the best interests of the child ’ '
$ 1 indicated in my statement, one of the most re.co niz
- 0 . = = = 2 ed c
H}i this area was the Mississippi Choctaw v. Holyfield cgse in Wfal?ceﬁ
t 1%/}: very thing happened. The case was transferred out of.
r. FALEOMAVAEGA. My time is up, but I just want to get—do

we have sufficient mechanics in the wa is bill i 1 i
1 y this bill is bein tten
to correct any problems of the Indian court system to m%llz:’ansfxig

that they also are going to gi i justi
‘ also give that kind of
the situation like this occurs? That’s all I'm tryaiflzuto—-red Justice when
thleVII}'J.eIS,tE(iZIII,?IRE.tI t}}ll’ll}{l tribal courts, as they exist, when applying
the Dot erests of the child, will do the same job . that State
Mr. FALEOMAVAEGA. Do you think it mj i

FALEC HA. ght be helpful if
? provision in the bill that maybe the Justice Depalgment :Vviellhia;g
orm every adoption agency in this country that before they touch

an Indian child they’d better read ICWA i ,
one of the problems? Some of thesiarsé’,ctgirclzl;:e dti}éle’tszirgj _ dress an issue that will so significantly impact our future. My writ-

to be

know, or maybe they knew that the child was

went

dlix/iegardmg the ICWA. T think that might be helpful also.

o é‘.alt_.tli(rll%{um::c. It }t;hlnk ghf c}zl'iminal provisions do intend to bring
1on to the need to have li ice——

; 1(\1/.[1'. P ALBOM A compliance, notice

ad & provision to really—I mean, whatever attorney that

posely, knowing that this child is an Indj ) white bar.

ont. throngh e ot an Indian, and puts a white par-

criminal charges against them. Put due

knowingly does something like this, that

swerab}e for it, because

have with the problems of adoptions of Indian children.

Do you think th i i i i
sions *go u i blilll? at might be helpful also in adding those provi-

an Indian, but they

Mr. LECLAIRE. We would certainly review those additions and
on any provisions that you thought =

. in its utterances. The true beauty is found in the carrying out of
. its obligations.

work with the committees
would be helpful in that area.
Mr. FALEOMAVAEGA. Thank you.
%‘ll;arg( you, Mr., gl}llairman. I'm sorry.
€ CHAIRMAN. And I thank this panel for appearing.
OThe next panel will be Deborah Doxtatorf)pchairpgerson of the
neida Tribe of Indians of Wisconsin; Thomas Atcitty, vice presi-

dent of the Navajo Nation, and Ro All i
tional Congress of American Indians.n °% president of the Na-
Chairperson Doxtator.

ahead and made the adoptions through State law, completely

Do you think it might also be helpful if we
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STATEMENT OF DEBORAH DOXTATOR, CHAIRPERSON, ONEI-
DA TRIBE, ONEIDA, WI, ACCOMPANIED BY AURENE MARTIN,
ESQUIRE, ATTORNEY FOR ONEIDA TRIBE

Ms. DOXTATOR. Thank you, Mr. Chairman, for the invitation and
opportunity to testify. T would also like to thank the chairmen of
both committees and the individual committee members for their
ﬁttention to this very important legislation involving Indian chil-

ren.

I'm accompanied this morning by our attorney, Aurene Martin.
If there are any technical questions at the end of the presentation,
she’ll be able to answer those. She worked with the attorney work-
ing group and the adoption attorneys on the Tulsa compromise.

1 bring our greetings to you and to the members of your commit-
tee this morning. My name is Deborah Doxtator, and my Oneida
name is Yukhiwanaw which means “she keeps our words for us.”

As the elected chair of my nation, as a mother of four children
who are growing up on our reservation, as a woman existing in our
nation’s legitimate matrilineal traditions, and as a person who rec-
ognizes the traditional obligations of acting now in consideration of
those who will exist in seven generations, I am honored to be here.

I am humbled to think that I am having this opportunity to ad-

ten testimony provides an overview of ICWA, and I am well aware
that most ‘of you know too well how it came to be passed.

With 25 to 30 percent of our children being removed from Indian
country, our future was clear. The traditional obligations which we
have for our young people could not possibly be fulfilled. They
would grow up knowing they were different from the other non-In-
dian children that they encountered, but outside of color they

. would not know why. They would never learn our history, our cul-
ld ' __ture, our traditions, or the obligations we hold so close to our
agonizing experience, we've got to place
notice that if this person
: t they will really be an-
that’s another instance that I think we °

hearts.

Years ago one of our tribal members was living temporarily in
the Boston area. He was invited to address the Massachusetts
State Committee as it considered passage of a bill similar to ICWA

. for State-recognized Indians. He brought his then 5-year-old daugh-
_ter with him. Her name is Yakotu Hahe “she’s happy.”

The committee members smiled and all acknowledged the beauty
of the name, but no matter how well-intentioned their statements,
they did not understand that the beauty in her name is not found

Yakotu Hahe was charged in the Long House with the respon-

_ sibility to go to those tribal members who are sick or in pain. She
_was to bring them happiness and joy and to make them whole

again. Were she removed from Indian country, she would never
have carried out her personal responsibilities, nor would the nation
have benefited from her involvement.

Our Indian children are integral to our present and our future.
It is through them that the past has living meaning. If our children
are taken from us, even through the best of intentions, the circle
of our tradition will be broken and our future will come to an ab-
rupt end.
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I'm going to move di
of the time. T wanted ;;ectly to the end of m
absolutely are vital in th
forward, ‘and th

] y testimony, in Ij
Summarize that there are two i)’,cems z}glgz

) e consideration of any bj
at is the notice of voluntaryy ot hat would come

and I know that the U.S Congress is very cognizant of

the remarks that I heard th; i
have that a part of our recoig.lslmommg’ and so we would like to

Thank you for convening this hearing to provide Indian country

ful basis for lesis \ d today provides a meaning-
Thank yoa. gitimate dialogue on the is &
. ’I;:be CHAIRMAN. Thank
estimony will be included in th
%\1/:{5. DongTOR. Thank you. ¢ record.
repared statement of Ms. D i ;
The CHAIRMAN. Vice Chairma(x)lxitﬁtgil:‘t;?pears ' appendix ]

you. By the way,

STATEMENT OF THOMAS ATCITTY
NATION, WINDOW

Mr. Arcrrry. Thank
committees.

I appreciate your invitation

VICE PRESIDENT, NA
ROCK, AZ , NAVAJO

you, Mr. Chairman and members of the two

aj(;( Nation.
ou have our written testimo i i ighli
we%‘ gi::simtis r&os’c important issugg ’tos (:1sI will briefly highlight what
tst, the Navajo Nation supports S. 569
| ( . and
(s:f);:ig;l_ by Senator McCain and Congressman IlYoun ith
i ch%tlong ?ﬂd friendly amendments & With some
an e companion bill propos i
‘ 1 I Pose a new t.
I?;Ozgzgi;equlre(is that Indian child’s tribe must rsée(:(;il\(l): ’ntl)st)i}::é.gf atlzr}id
procped. g, ﬁp ’thafc the notice must contain information to all .
i alan child’s tribe to verify application of ICWA on o allow
. tri‘i : r:il I(fglrllc?lrned that erroneous information may. be provided to
Bomtbe th dog oversight, error, or lack of a good faith investj ;
b Whic tribei; not rise to fraud and which would negativel affga’;
whe\‘;her ) tﬁbeia Sw?lklnil;::t}:e rfro depexgllllinée the child’s enrollmeir,lt aicti'
It 15 of be will ene 1n the State court proceeding
(is i Importance that a good faith ; igati
madfe into the information required by s%ctionf?fglll&llgvgi‘tni%: Hon be

H.R. 1082 spon-

your complete written
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The Navajo Nation is also concerned that section 1913.E provides
Indian nations only 30 days to file a notice to intervene. The 30-
day deadline could drastically affect our ability to intervene in hun-
dreds of cases across the country. I fear this may not be sufficient
time to allow Indian nations to retain local counsel and negotiate
attorney contracts which may be approved by the BIA pursuant to

: 25 U.S.C. section 81, which we do not have control over.

Additional time is also needed to address the determination of
enrollment eligibility of an Indian child.

For these reasons, we recommend the time period be expanded
to 90 days. If extending the time lines is not feasible, we rec-
ommend clarifying language be added to direct that the notice of
intent to intervene only requires a simple statement which may be
submitted by the tribe’s ICWA program.

- This clarification is needed to prevent ICWA from being deprived
of any meaning.

It is important to remember that ICWA was not only enacted to
preserve American Indian tribes’ most precious resources, its mem-
bers, but also to prevent the type of alienation experienced by In-
dian children who were adopted by non-Indian families before
ICWA was adopted.

As they become older, many of these children faced difficulties in

__self-identification and adaption. While much has been said about
_children and parents, both natural and adoptive, it is extremely

¢ritical to be mindful of the long-term effects of depriving Indian

.. children of their heritage.

Second, the Navajo Nation recommends language be added that

. would provide direct title 4-E funding to Indian nations for foster
__care-and adoption assistance programs. Although this funding was
_ intended to serve all eligible children in the United States, Indian
. children living in tribal areas are not being served.

To receive title 4-E money, a tribe must enter into agreement

. with. States, with the State passing through these funds to the
. tribe. It has been very difficult to negotiate such agreements. Cur-
__rently only 50 of the 558 federally-recognized tribes receive any

title 4-E funding. This funding would allow Indian tribes to keep

these families closer together rather than placing them in off-res-
ervation and non-Indian homes.

We recommend that if direct title 4-E funding is not possible,
then title 4-E funding be included in this legislation to require:

First, a provision requiring States to serve tribes rather than
stipulating a tribal-State agreement.

“Second, applying penalties as in public law 103-382, Multi-Eth-
nic Placement Act, should discrimination occur.

Third, that Navajo nation is also concerned about recent develop-
ments in State courts where judges are requiring, in addition to
membership in a tribe, that they also have significant ties to an In-
dian tribe in determining whether ICWA applies.

Federal law and U.S. Supreme Court decisions consistently rec-
ognize the fundamental right of Indian nations to determine mem-
bership. Federal courts do not even attempt to make this inquiry.
Therefore, it is a violation of tribal sovereignty and inappropriate
for a State court to determine whether an Indian child or Indian
parents are really Indian.
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The Navajo recommends additional amendments be incorporated

to halt this practice of State courts. Otherwise, ICWA will be un-

de;xminelc}1 incorrgctly by the States.
_As a 14-year State legislator, I have seen well-intended -
issloél}iﬂ leglslatlt%n t;beingf mlimlllsed by many of the States eangosrtl)g{}eliss
s the reason that we feel that ' i
tlcllllzir e ot at care needs to be taken in this par-
just want to say, in conclusion, thank you, Mr.: Chairma
t int to say, , , . n, for
{131‘171(; .kmd invitation. We would stand to any question you might
The CHAIRMAN. Thank you, Mr. Vice Chairman.

[Prepared statement of Mr. Atcitt i i
. v appears in appendix.
The CHAIRMAN. Ron Allen, if you'd like to proce££ nix

STATEMENT OF W. RON ALLEN, PRESIDENT, NA'

i 3 TIONAL .

GRESS OF AMERICAN INDIANS, WASHINGTON, DC (3\(1)\11\11)
CHAIRMAN, JAMESTOWN S’KLALLAM TRIBE o

%\/I};. ALLEN. Th}zlmk you, Mr. Chairman. ,
, boo, join with my colleagues here in thanking you for the invi-
tation to testify before the committees to expressgoslllr views f%;?}?e

National Congre f i i i :
of legislation.gr ss of American Indians regarding these two pieces

We're very thankful that you and the House commi '
‘ Ty ( mitte ,
brought tpls bill up and have introduced these bills in resp((?n?(;a ‘éﬁ '
%he tribes’ response to this issue, as it was brought up in the 104th .

ongress. When it came up, as you know, it caused a great deal .
of concern in Indian country. I don’t think I need to spend a great

deal of energy conveying why. You know why.

Our testimony conveys the fundame i i '
_ > I ntals in Indian law and In-°
dian policy that we’re concerned about, and also it conveys whe?e ,

our hearts are with regard to our Indian children and the welfare

of our Indian children and the i i
, : preservation of their cult 1
who they are and what their relationship is to our Indian %ﬁfn;r\lﬂ
ICWA :  rights, we also want to protect the interest and welfare of our chil-
reco-;rr A, yto}*;l know, basically addressed a lot of problems, and we
r ,:bntllzle hat it has been addressing these problems. We also amendments being proposed in these
now that there are other problems that surface in any legislation.

We see that, and we are very open to refinements of laws that

nities. Those things are very important to us.

wo(ljlgld improve their procedures.
ongresswoman Pryce had raised a number of issues, and i
. . 2 nd
tes(;lt\mony this morning she conveyed the notion that adoptioilnp};'il:
’(c:ﬁ ures are very cumbersome and unwieldy to wade your way
.r(i:llgh. It’s not just Indian adoption that’s cumbersome and un-
:iv(:lei ~a%e ‘?lnlatidop&ons are_cumbersome and unwieldy. It’s a very
sincérely. er that the United States and the States take very
With regard to ICWA, there’s another ex
) , tra hoo -
dlzg_ people want to see the procedure to go througﬁ.or fwo that In
g ur amendments ’j;hat came out of what we often refer to as the
ﬁlgsa amendments” from our conference there last year, provided
\SN a‘itt we consider the issues that Congresswoman Pryce raised and
enator Glenn and others about certainty of procedure, certainty of

process, timeliness of the process, and that’
ments are attempting to adgress. ’ at’s what those amend-
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We think that your bills, both on the Senate side and the House
side, address that very matter. We think that it addresses those is-
sues. So the extended family doctrine issues or concerns are really
quite well covered.

" We're very concerned about the notion that you should codify
that in the law, and we absolutely object to that.

Currently I sit on a panel screens out candidates for a Federal
district judge in the northwest. There are 18 candidates, and
among them 7 of them sit on the State superior court.

I'm amazed at how many of these candidates don’t know a great
deal about Indian law. They don’t know a great deal about our cul-
ture, our traditions, our way of life, the sophistication of our court
systems, or how we manage our programs. So the notion that they
would all of a sudden determine the applicability of a child’s mem-
bership or the relationship to a tribe politically, socially, culturally,
cconomically, it just is beyond me. And it’s beyond their capacity,
in our opinion, so it is inappropriate for us to even consider that
kind of a solution.
~We believe the solutions are very appropriate now that tribal

_ courts are capable and competent to handle that issue.

So our objective here is to cause you to know that those cum-
bersome cases out there or those anomalies that are raised, are
anomalies. We can literally bring up statistics that show that out
of the thousands and thousands of cases, there are only a handful
where there have been some problems, and the majority of them
have been handled quite well and with a great deal of integrity and

_ responsibility to the children.

So we believe that the bills that are being introduced by the Sen-
ate and the House do go far enough. Maybe we need to do some
fine-tuning. We can do that, and the tribes have always been will-
ing to consider that. But we want to make sure that both commit-
tees understand that while we want to protect the tribes’ sovereign

dren. We believe our system accomplishes that. We believe that the
two bills address that matter
and address it quite well, and the procedures will be very effective.

1 also want to note that in the end of the last Congress there was

_alot of opposition from the pro-life groups who were concerned that

this process may cause Indian women to consider abortion more

readily because the procedures for adoption are more cumbersome.

I'm a pro-lifer, myself, personally, and I can tell you that in our

__communities that pro-life is very much a part of our culture, that

we have a bias toward making sure that our children are born and
that, if the family is not capable of handling it, that we will find
a part of the extended family or the family from which the baby
is born to be adopted.

' So that is not the truth at all, and we want to make sure that
these committees understand that—that we do not believe in any
way the statistics which show that there will be any increase in
abortions because of this kind of legislation or these kinds of condi-
tions out there.

~And let me conclude by simply saying that there is a lot to this
matter. We are ready and willing to work with you and your staffs,
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with the other committee members and
th?th t}:ieseii con((iernshare being addressed.
4 nad shared with Congresswoman Pryce tha
willing to dlS'CuSS further with her to agure th:lt“;fef I;irffglfir{ ozirr:eg
thls_ process is being met well within the framework of the tribal
system and our coordination with the Federal system.
So we want to work with you as best we can to make sure that

:;\}flei l]:fr g)riotectlng the tribes’ sovereign rights and the future of our

%‘ﬁané you, Mr. Chairman. ' '
e CHAIRMAN. Thank you, Ron. I can onl
V R . y say to your -
ments, the pro-life group ‘doesn’t understand the }I,ndia¥1 Culgl(l)ll‘ré
an[cll) they dgrned sure don’t know Indian women. ’
‘repared statement of Mr. Allen appears in appendi
. 2 ppendix.]
. The CHAIRMAN. I think I will defer first to our House colleagues
011‘} some qutestt.loni( before I ask a couple of my own
epresentative Kennedy, do you have an i is time?
Mr. KENNEDY. Thank you, Mr. Chairman, - o 2t this time?
€ CHAIRMAN. Why don’t you go ahead. And if vo
keep it down to maybe 5 minutes or so, I'd appreciateyit‘i1 could also
%\/I_r. It{ENNEtD‘;{. che‘sl;lthanks, Mr. Chairman.
Just wanted to follow up, Ron, with some of your co '
what is being proposed. You think that what’sy beingn;fggsszgoilrf '

terms of the compromise really stren h,
you’ve come out in favor of thes)e, bills. gthen 1WA and, therefore, :'

But if the State courts—and ’ i
:mc'l tlrll(e provisions, s will howe s,
0 mmake sure that their tribes or sovereignty is j
want to get that assurance that you thinﬂhit’s———respeaed, 5o 1 just
. Mr.tﬁLz.Eéll\Il. YSes; we do firmly believe
leve that the States have authority to assure that. if an is
misrepresenting, misusing, or abusing the adoption’ practiycl()e(;dgnls
procedures and the laws, that they will be penalized, so we need

to I\sjltop Ig:mse klndzgf improprieties. ’

. BENNEDY. And so that we don’t have the Stat —
gls(o, with respect to the existing family doctrine, we d:n’(t:‘,ollvl:nt %ﬁg
tate courts to be employing that. So you feel this legislation—

their staffs, to make sure

with the penalties

i _ would be helpful
state, as a matter of policy, that the existing family doctrinI:: I;h:«tx‘i):‘

many State courts have relied upon to complic i

0 ate th
Shc;ﬂéld be considered null and void? I mean, is }::here anyf—irlzrgt?}?zls'
words, is there any opportunity in this legislation to clarify for

States that they shouldn’t b i i jecti i
o that the gect? e employing their own subjective opin-

p——

Mr. KENNEDY. Right.

Mr. ALLEN. [continuing]. If i "
; . 1f you delegate authority to th ‘
to zallow them to make these distinctions based onytheir ecr(i:f;lrﬁs

il

. Vice President Atcitty, is it the Navajo Nation’s policy only to in-

“inthe child’s best interest?

the State courts will have enough of an j .
g0 0 an impetus work as tribal social workers with the people who are primarily re-

that, and we also firmly be- '
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that it is going to be worse than what Congresswoman Pryce was
conveying. G .

Mr. KeENNEDY. Right. I understand that. What I'm saying is re-
verse the existing family doctrine and put that into law by saying
that they do not have the ability to employ the existing family doc-
trine, directing them not to. That’s what I'm pointing out.

Mr. ALLEN. Yes. , , .

- Mr. KENNEDY. If that should be codified into law. I mean, I—
~Mr. ALLEN. That would be something we’d be very interested in.

Mr. KENNEDY. Right. Thank you.

Thank you, Mr. Chairman.

. The CHAIRMAN. Representative Faleomavaega.

Mr. FALEOMAVAEGA. Mr. Chairman, I don’t have any questions,
but I do welcome both the vice chairman of the Navajo Nation and
Ron Allen for his testimony.

Just basically, bottomline, the administration supports the pro-
posed legislation and the NCAI supports it, our friend from the
Navajo Nation supports it, and that’s fine with me.

Thank you, Mr. Chairman.

The CHAIRMAN. Let me ask a few questions.

tervene or seek jurisdiction in a case arising off-reservation if it is

~Mr. Arcitry. I think in all cases, whether it’s on, off, or wher-
ever, it should be number one in the child’s best interest. Yes.

- The CHAIRMAN, Are there professionals from'the standpoint of,
you know, university backgrounds and credentials and so on that

_ sponsible for determining whether there would be tribal interven-

tion or not?

~Mr, AtcrTTy. Yes; we have, in our social services department, at
least five individuals who have a master’s degree in-social work
and probably the same number with baccalaureate, so it’s within

he tribe.

. We certainly would like to see more of our people with advanced

degrees, but we have—yes, we have properly-credentialed people
_helping us. In fact, I have with me here, Leila Help-Tulley, Master
_of Social Work, University of Utah; Delores Greyeyes, Master of So-
_cial''Work, Arizona State University; and Sharon Clahchischillie,
- Master of Social Work, University of Pennsylvania

- The CHAIRMAN. Are they Navajos who also understand the cul-
ture?

. Mr. Atrcitry. They are Navajos, yes, and speak Navajo, bilingnal.
- The CHAIRMAN. Yes; you recommended that the bill be amended
o provide additional time before the tribe was required to inter-
ene to 90 days, 1 believe you said?

Mr. AtcITTY. Yes.

. The CHAIRMAN. Would that time be used to determine eligibility
r determine whether it is in the best interest of the child to inter-
_ vene; or is that basically just to comply with some of the other stat-
utes that you already mentioned?

Mr. ArcrTTY. From our experience, when there is a case of adop-
tion anywhere in the country, we find that to try to locate an attor-
ey who will help us handle it that has the necessary bar member-
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ship in that State, it takes time. And
, . then
a %x(')oc&)ssd of agprova}l1 through the Bureau of Ksﬁ};ivzf;gig;
£ \ays 1s pushing us very, very hard, and :
t_hat;pa_rtlcular deadline, so what we are r;quesgrfgnils};}?:tf ;.Itli?i?
we don’t find ourselves, for the

: ] because of our own a i
that we failed to intervene on behalf of the krllg gfﬁ; 13:111111'13(? Heracies,

The CHAIRMAN. Ron i i
ﬁg;%rican Indians, do y:)us?:\?é{rutl:%efgirmghﬁmﬁzt;%niiibg?gftgifreg
goﬁg tAoL;fgﬁXZetﬁ}éirclg rgiliarftthgfy’trﬁ reasonable; that'th'at is what’s
th%}fl);'gcvszz aﬁd tlf;e}::_os.tlines sy € process and the timeliness of
1sti:/111§ klﬁlﬁgg f%nily doctrine”(‘.a? AI’s position on the so-called “ex-
. + We are—as I was mentioning to Congressman Ken-

through
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So there is no question in my mind that we need to do something
that has some certainty and finality to this issue.

I thank you for your appearance.

We will now take the last panel, which is Jane Gorman, Tustin,
CA; and Mike Walleri, from the legal department of Tanana Chiefs
Conference in Fairbanks, AK.

_If you’d like to proceed, Jane, thank you for appearing.

STATEMENT OF JANE GORMAN, ESQUIRE, TUSTIN, CA

Ms. GORMAN. Thank you. I appreciate, on behalf of the adoption
community, the opportunity to be here this morning.

First of all, I want to—this is not part of my prepared statement,
but I do want to tell the group that these are compromise amend-
ments. When Mark Gradstein and I first met with Bert Hersch and
Jack Trope more than 2 years ago, the first issue that we at-
tempted to talk about was the existing Indian family doctrine and
all four of us practically walked out of the room. We then decided
that since we'd flown 3,000 miles to meet with them, that maybe

nedy,
:i'ent amendments
octrine and those conditions ar
B 3 e
courts and the tribal system, and that if we—we basically are op-
damental. And beyond that, it
, 1t
thf{i‘iil thg best interest of the chils ies1
+he CHAIRMAN. Okay.
no further o e 1o
Mr. KENNEDY. I would Jjust ask if Mr. Allen

additional lan t
lation, that guage that would

matter of procedure to
being addressed. nastre

further questions. If there are

our member tribes, as well as the oth i ‘
country, to come > e other tribes across Indian
thatl;l matter. up with some language that may be helpful in

The CHAIRMAN. i ; : . ,
Ih All right. I might just mention, before this panel

leaves ad a . v
RGO personal experience i
with an Anglo family that h'I\)zes not tt)vét};a:hls About 3 Jears ago

{ugt upl})lraided me like you
ripe where she came from had start i
tubed to the family and the trige. eéih;ér(ﬁc:sg,lngs 3 e her re-

with them in all those year. idn’
kn;OW anything about th)e,a culstl?xl':ad didn't ppoak the languagg, gl
upset she was and her parents, too.

we are opposed to it being codified. We believe that the cur-
provide appropriate procedures to allow that that
being addressed by the tribal

questions from the committee—

we should try to talk about some other areas and see if there were
some compromises that the two communities could agree on.

The bills that are now before you are a result of those com-
promises that we have reached. If we attempt to deal with the ex-

posing it because it undermines o i ) P-  isting Indian family doctrine in any form, I don’t believe that there
anrereignty. That’s the fun- will any longer be a consensus between the adoption community
_and the Native American community. So I would urge, this group
_ t0.not consider adding language in either direction on that issue,
_because I believe the consensus will fall apart, and these bills are
. very important for a number of reasons.
. As you know, I'm Jane Gorman, and I do come here to urge pas-
_sage of these proposed amendments. I'm here as president-elect of
. the American Academy of Adoption Attorneys, past president of the

Academy of California Adoption Lawyers, and attorney for the

Rosts, the prospective adoptive parents who are still, sadly, trying
to adopt the twin girls who will turn 4 years old this year and over
- whom they are still in litigation.

Within the past few weeks, just 2 weeks ago, the birth family ap-
proached the Rosts and expressed a willingness to allow the adop-
tion" to proceed—both birth parents and the grandparents. How-
ever, their attorneys, as of 3 days ago, are not willing to enter into
an agreement to withdraw their opposition to the adoption in re-
turn for visitation because, as the attorney expressed to me, the
sole reason is because such an agreement is not enforceable.

. These amendments, if passed, would remedy that roadblock and
allow these twins to finally have the best of both worlds. The
ould grow up with the only family that they’ve ever known, whic

18 not to say that the Rosts are any better parents than the Indian
family would have been had the twins had remained with them at
irth, but they’re not there. They're with the Rosts. They've been
ere all their lives. They could also, at the same time, be exposed
o0 their Indian relatives and to the culture.

Since I testified here last year urging support of these same
amendments, hardly 1 week has gone by that I haven’t received at
east one call from adoptive parents telling me the same story week
after week from State after State, some adopting independently,
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take about it, this group does not represent the adoption commu-
nity.

The adoption community believes that these amendments would
foster adoption because adoptive placements would be more secure
and sooner. And there is no evidence whatsoever that more Indian
children would be aborted or that attorneys and agencies would shy
away from adoption of children either because of the cumbersome
process, as Congresswoman Pryce predicted today, or because of
these amendments.

The provision which would provide for criminal penalties against
attorneys or agencies who willfully violate the notice provisions is
not something we in the adoption community want or feel we need,
but the ethical adoption community, we lawyers and agencies who
follow the law and believe that ICWA is a law with a good purpose,
-are willing to give teeth to our promises and put ourselves on the
line and our careers on the line in order to assure the Native
American community that we mean what we say and we intend to

_ follow the law.

We support these amendments and urge that you make them the

law.
Thank you.
The CHAIRMAN. I thank you.
{Prepared statement of Ms. Gorman appears in appendix.]
The CHAIRMAN. Michael, if you’d like to continue, please.

STATEMENT OF MICHAEL J. WALLERI, ESQUIRE, LEGAL DE-

"PARTMENT, TANANA CHIEFS CONFERENCE, FAIRBANKS, AK

~ Mr. WALLERI. Thank you, Mr. Chairman.

I have submitted our formal comments.

The CHAIRMAN. They will be in the record.

Mr. WALLERI. And I, in the interest of time, only wish to address
a couple of other issues in addition to that formal testimony.

First of all, as has been beaten to death already here, but if I
can beat it one more time; the issue of the 14th amendment just
simply doesn’t have any application or concern.

‘The House committee report in 1978 dealt with this exhaus-
tively. The U.S. Supreme Court in Fisher v. District Court, dealt
with this definitively. And since the passage of ICWA there have
been at least two challenges in State courts to the constitutionality
of ICWA, and the constitutionality of ICWA has been sustained in
those cases.

It is a government-to-government relationship, and I think that’s
enough beating for 1 day.

I must take exception to the concern that these amendments are
procedural in nature and not substantive. The observation is cor-
rect; the criticism I don’t think is very well warranted.

In terms of being cumbersome, the notice provisions are one
piece of paper and $1.50 in stamps, and that is simply not a cum-
bersome burden when we’re talking about a decision which is going
to govern the entire lifelong life of a child. That is not a cum-
bersome procedure, and there is no way that you can read these
amendments to suggest that there are any greater procedures than
‘a simple notice, and that the verbiage in the bill is primarily to de-




