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& . .
f:)?fa very precisely, very clearly, what those notices should provide

But that’s what we'’re talking. 1 i i
; lking:about is a singl
$11.50 in stamps, and that is not a cumbersomg‘ ;rlglczcdure :
In terms of substantive, I think that, as Ms. Gorman pc;ihted ouf

discussions about punitive fathers.

our
will

spective—the best interest of the child.
Now, I

posed to.

ernments,| be affirmatively consulted

ment of that legislation. and participate in dovelop-

It is a government-to-government relationship and the tribal in- |

volvement| is critical and it should not be a Member of Congress |

simply dropping in a bill and ex i ‘ i :

> pecting everybod i ‘
It does reguire some consultation Withgthe t}rr'ilg)es)f %)hgz;}el ;Ill‘ehtrﬁaé ;
are the people that should !

people that are being affected. These

ave a say. They've got
o oS ShO)II,l ve ge u?e?i}.,Stem of government that can represent

With that, I would conclude my remarks. If there are any ques- :
x :

tions, I'd be glad to answer the
The CHAIRMJ}N. Thank you.
[Prepared statement of Mr. Walleri appears in appendix.]

The CHAIRMAN. J ane, let me ask you about your association. I'm |

not familigr with it at all. It’s a na

attorneys?
'IM}? %ORMAN. Yes; it is.

€ GHAIRMAN. How many members do ?

Ms. GORMAN. Several hundred memberyou hpvel

St%tifeinct}qe Union, as well as Canada.

ously?
Ms. Gor
lated.

The CHAIRMAN. Are a number of thos i
ize in-adoptions of Indian children, or k&gt(’g?rg%?:faclig they special-
- Ms. GORMAN. I don’t think—n ;
is solely in adoption of India
touches it.| There aren’t that
that anyonle could specialize.

tionwide association of adoption

n children—but everyone’s practice |

The CHARMAN. Do T underst i ep- |
3 and from your testimony that -
Pryce’s proposal ‘would place the jurisdicgion aianl?e

resentative

e of paper ancxl,‘»
we have discussed in this whole ot : ’ :

: 101e process the exist; I ily.
doctrine. There were other issues, such ag Pubi]ifi:nggvlaESgantﬁZ!“

court determinations in Public Law 280 i
urt tions in : states, tribal
minations and jurisdiction also in Alaska. And there c?avlgte dsetfgé :

All of these issues fell out of the di i .
1 1scussions and the proce ’
c??lmltment to develop- a consensus piece of legilglatiosns gﬁ:ﬁ .
w affirmatively promote, from all perspectives—from the adop..
lon community perspective and from the tribal community peI;-“

assure you that there are existing issues out th
werta}relco mmitted to looking at those issues in either leg?;fét?g
particularly the existing Indian family doctrine, which we are op—,

“t ing-and would help many other cases that I.come into contact with

But I would recommend that an i i |

I wp y process in legislati
otger 1ssc111 2s follow the process that we've used inglthfiis 1(::1313513115 sl:
a demand that the native community, in the form of the tribal gov-

s, and we are from every
AIRMAN. And you primarily facilitate adoptions, obvi- ¢

MAN. Yes; all of our practices are primarily adoption re- |

0, I don’t think anyone’s practice

many Native American adoptions so |
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State courts? Perhaps'] didn’t understand your complete.testimony,
but do you believe that would also erode tribal sovereignty, as some
of ‘our subsequent speakers had alluded to?" Y

Ms. GORMAN. Of course it would erode tribal sovereignty. The
reason that I can’t really address—two reasons that I can’t really
address Congresswoman’s proposal are: First, I haven’t seen‘it, but
that’s really ‘a dodge, because I pretty much know what it says.
Second, is because I have a conflict -of interest with my own clients,
perhaps, because if it ‘does, indeed; as:she represented here today,
codify the State court opinion.in my own case, I can’t take a posi-
tion* against it. But: what T’ can tell'you is that I can affirmatively
say-is only legislation which passes into law will help my clients.
I do not believe Congressman Pryce’s legislation will this. year or
any‘year in the foreseeable future pass into law. oo

I believe these compromise amendments may, and I-believe that
they would, not only-help my existing clients, the ‘Rosts, but other
aspects of the bill would have kept the Rost case from ever happen-

on at least a monthly basis, if not a weekly basis. .
“#The CHAIRMAN. Thank you. e
“"Mike, your testimony states that many of the cases arising from
the ICWA are the cause of poor social work, in your written testi-
mony. ‘Is that -meant to mean poor:social .work on the -reservation?
‘Mr. WALLERIL No; almost all of these cases arise off reservation.
In fact, I've never-seen one actually arise on reservation:or: within
the Indian country in Alaska. \
“*What normally ‘happens is that the agency or the person actually
makes the placement. In our experience, a social worker usually
isn’t involved. A professional-social worker usually isn’t involved
because most professional social* workers will do-a background
check to determine whether or not a child is really-available. for
adoption, and that’s the big issue, whether or not these children
are really available as a factual matter for adoption. ,
+# ‘One of the ironies here is what is an existing Indian family, and
an-existing Indian-family many times encompasses much more
than the maybe western notion of a nuclear family. And many peo-
ple who are engaged in the adoption field and somewhat unpro-
fessionally simply don’t know that, aren’t aware of it. They don’t
check it out, and they:don’t.see. what—they don’t do the basic back-
ground check to find-out if this child is really available for adoption
or whether or not:there is-already a home within that child’s exist-
ing family which will provide a nurturing, caring, and loving-home
for them. : : Lo
~"And so because there is no notice provision, they’re placed.- They
end up bonding. And the net results is that you've;got people who
maybe 6 months ago were total strangers to this child having an
emotional bond with the child established by this poor social work,
and the result is oftentimes the conflicts that we’ve seen arise.

So when I used that term “poor social work,” oftentimes it’s a
lack of any social work in terms of what we would notice as a pro-
fessional standard of social work, and in some cases, actual willful
disregard of the law.

The CHAIRMAN. I think you’re right in that most non-Indians
think in terms of a family like Mom and Dad or a nuclear family,

T
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wherein Native peoples believe, as Congressman Faleoma ‘
already: alluded to, that the. family. is an-extended fam;’le;,?gﬁ }ias
Ic)lgges more people in the immediate. family: than just-Mom and

v With that, do yoﬁ have.zéhy,-"qﬁééf{onS? ‘

adoption cases, that certainly was not my intention. o
But, at the same time, I do-express concern that if there is will-
ful fraudulent misrepresentation on the part of the attorneys to do
soinet};;n_g %1ke thlts, the}rll they should be.corrected.
certainly want to.thank her for her. i i islati
ang e o or her ‘s’upport in ‘thxs legislation
ne of the concerns that I have and-that was alluded to earli
,Or ( to earl
is it’s always ‘the problem of saying, on the part of the white »(I:‘olx?ll:
munity, what is an Indian. Blue eyes? Blonde? How do you—how
far Elo you go back and say you're ¥32? , »
y It’s an aglmln,lstratlve .p’roblem. I'm sure that it’s true with adop-
sltc%l da%ﬁgges. I'm: sure 1t s tme.ev?n under_; Statenwlaw. We under-
ut, as I've tried to share with you earlier my ien '
’ ] / : my: experience-—and
I know -exagtly how the Indian communities relate tlt)) themselves.
In my own'island community, you may be ¥10.removed as a cousin
but you are, as far as they are concerned, brother and sister. Ev.

erybody is your aunt and uncle and th v i
ful ooy 18 yo n e closest and most meaning-

Now, I'm sure that many of our white familie : :
, y s feel the same way,
too, but for the most part it has been my. experience that. it’sueit}'igz" ‘»

mother and father or grandfather, and anything beyond that gets

a little blurry as far as family is concerned in what I perceive as

th% AzmIer('lican‘ family.
3u 0 want to thank you both for your fine statements d
I sincerely hope, Mr. Chairman, that we will carry this legisl’aggn

through, go through the debate )

Thank you both for your testimony. ..

The CHAIRMAN. And I thank this committee, too.

With that, I would tell all witnesses that .the record will be open
for Wmtter} testimony for two weeks. If you have any. further .com-
ments you'd like to turn in, that will be considered.

With that, this committee is adjourned.

[Whereupon, at.12:42 p.m., the committ j |
convene ‘at the call of the Chair.]: 'Fie was adiourned, to re-

! . e s A

-marks:: T

By,

’REPARED STATEMENT-OF HON. DONNA M. CHRISTIAN-GREEN, U.S. DELEGATE FROM
: : THE VIRGIN ISLANDS,. : P

Thank you Mr. Chairman for giving me the opportunity to make brief opening re-
l{is is.a very important hearing and I commendy you Chairman Young and
hairman-Campbell for your willingness in holding thisjoint hearing today. =~
‘meibegin my saying, first.ofall, that the:issue.of the welfare of Indian Chil-
n-is-ofigreat:concern to me—indeed.I. am concerned about all:of the issues that
ffect:Native Americans. T S et Lo
In'the'last Congress, as the result of several high-profile adoption cases involving
ngthy: disputes under the Child Welfare:act, questions;were raised about whether
JIndian:Child Welfare Act, [ICWA] fairly took into account the best interest :of

‘the children, parents and the tribes. .

The IWCA, as you know Mr.-Chairman, was enacted in-1978:to address the widé-
pread:removal of:Indian children from Indian families and; placing them:with-non-
JIndian families- or institutions. ‘ o

_iRecognizing. the need for, legislation to address the concerns raised by, the high-
profile: cases-in:the-last Congress, Chairman Young and Ranking Member. Miller in-

troduced. legislation, which is virtually identical to the bills before us today, in hopes

“of addressing these problems.:

-wHR. 1082 and S. 569 are the piodticf of a -;;iopoéal which emerged from the mid-
year convention of the National Congress of American Indians [NCAI] in Tulsa,.OK

1 1n"1985,-and-which is. known-as the “Tulsa Compromise.”:Mr. Chairman I look for-
1. ward:to:working with you.and.the-members.of both:t{o the committees represented

here today in moving: forward.with the bills before- us. Thank you again Mr.: Chair-
man; for allowing me to make this brief opening statement. I look forward to hearing
from the_ ».Vwitnesses. e . ' S

{PREPARED-STATEMENT- HON.' BYRON L. DORGAN, U:S. SENATOR FROM NORTH DAKOTA
Fie 0T -5l ‘ Lt T ey TR 2 k
"Mr. Chairman, 1 first would like to thank you for holding this hearing today. I
.am -a. cosponsor -of -the . Indian Child Welfare Act:(ICWA) Amendments of 1997,:and
I am pleased that we are having. this discussion. about how: to.reasonably improve
the implementation. of ICWA . while still' preseryving the rights of tribalcourts :and
Indian:parents.and, most :importantly, ensuring the well-being. of Indian children.

¢ .. Before the:enactment .of ICWA. in 1978, one quarter of Indian children were re-

moved from their. homes. and families, many times for dubious reasons and without
parental notification. A large percentage of these children were then placed in foster
care in-non-Indian homes or were adopted by non-Indian families. . . )

+:One: of the. major. reasons_for this. situation was the ability of states, rather than

' tribal, governments, to exercise jurisdiction. over child welfare proceedings:involving

Indian children. As this Committee. knows well, state judicial bodies frequently have
' S SRR IS AT, IR T o o ;

IRETY
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failed to recognize and honor tribal relati 1 i igious:
customs of Togiaze and honor ¢ ations and the cultural, social and religious:

To address this problem, Congress enacted IC i
al jurisdiction over Indian chigll(} welf::ee WA: which

ICWA also presumes tribal Jurisdiction in other case:
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here is:no doubt in my mind. that, in the case of an Indian child, there are spe-
al interests that must be taken into account during an adoption placement process:
ut these interests, -as.provided for in ICWA, must serve the “best interests™ of'the
ian:child: /And those:best interests are best, served by certainty, speed, and sta-
an making:adoptive placements with the participation of Indian tribes.

firmly:believe this bill better.enables us to.serve the best interests of all'in 'ways
thatipreservefundamental .principles:of tribal sovereignty by récognizing and'pre-
rving:the appropriate -role. of tribal governments in the lives of Indian children,
ve:delayed too:long and I intend .to,pursue enactment of this bill as soon:as pos-

Indian child welfare proceedings and allowing referral
system has succeeded in protecting the rights of Indian

families.

Unfortunately, there have been a.fevw éréi:e \ but hi; i i

) y een a-fe y gh-profile cases invol 1

u}xl _recent years that resulted in significant trauma for all parties invol\yégzgh%‘lgn :

children, adoptive parents, birth parents, and Indian tribes. These cases initially

prompted the proposal of sweeping changes.to ICWA in the last Congress thal

would have overreacted to the concerns and si ificantly compromised ICWA. I’

g}llzz;sed thgttﬁhe:Senate last year resisted the tempfation to enact expansiv

char E:s aé at.instead, with this legislation,; we move beyond controversy to con
This legislation would address the concern these cases have caused by providing

new guarantees of early notice to tribes in -cases i i i
children, balanced by new, strict timefr. g e Diacement of India

i

'PREPARED ‘STATEMENT OF HON. GEORGE MILLER, U.S. REPRESENTATIVE FROM
: CALIFORNIA

oday;<we: are-taking testimony on two identical bills, the Indian Child Welfare
ct:Amendments -of: 1997. The bill that I cosponsored in the House, H.R. 1082, is,
believe; a‘timely bill that reflects a carefully. crafted.compromise between the in-
erests:of Indian tribes seeking to protect their culture and heritage and the inter-
sts.of non-Indians seeking greater clarity and security in.the implementation of the
ndian Child Welfare Act of 1978.
“This:bill-is -virtually the same as legislation I cosponsored last year and is the
irect result’of our consideration of several high-profit adoption cases involving the
ption:of Indian children. These cases, involving lengthy disputes under the In-
n.Child:Welfare Act, focused our attention on whether the:Act fairly, and to:the
eatestidegree - possible; takes into account. the best interests: of Indian children,

1 have been a long-standing sitpporter of ICWA.: it 1
will enact these changes in a timg y manner. s &nd 1t 1s my hope that the Sena.t

:prospective parents, and Indian ‘tribes. ;
1082 stands in contrast to other attempts last Congress to-rectify these prob-
ply gutting the Indian Child Welfare Act and repealing many of the pro-
r affords Indian children’ and their parents. Proponents of our legisiation
include the American Academy of Adoption Attorneys and Jane Gorman, the
ornyel))'rwhg represented the family in the Rost case. _

bill' 15, intended to strengthen the act and’to protect the lives and future of
‘children first and foremost. We understand that to a few parties on either

PREPARED STATEMENT OF HON, JOHN. MCCAIN, U.S. SENATOR FROM_ ARIZON

Thank you, 'Chairman Campbell:’and Chairman Youn ing thi 1
K you, C| rma g, for: conve th
?Iré} wg)bilrlls{:h% ér’gx?aﬁéldu?'Rﬁ‘lllO}?z tfg amend ‘the Indian Child Werlel:xi A::st };?alr;x%
. : , this : o ] ;
bell, Domenici, Dorgan, and V\;ellst?:nel.", o POTROTS. - myself and Senators Camp
As we found last :
Nothing is more sacred than' children. A
ways difficult, it is especially difficult o

g adoptions :to move forward quickly and with greater certainty. This bill places
imitations:on when Indian tribes and families.may irtervene in the adoption proc-
ss.;Yet at the same time, this bill protects the fundamental rights of tribal sov-
1gnty.n - ’
The: yojﬁnt‘is that this bill places the interests of Indian children above all else,
irst by ensuring that they will have as equal a chance as any other children at hav-
ng a loving.family and a home, and second, by protecting their interests in their

culture,and heritage.
We cannot. forget why we had to have the Indian Child Welfare Act in the first
ce--to stop. the widespread removal of Indian children from their families and
ribes that”was occurring. on reservations across the country. Former Committee

airman Mo Udall, who pushed through this landmark legislation in 1978, recog-
ized: that:;“Indian tribes and Indian people are being drained of their children, and
s ‘a-result, their future as tribes and as a people is being placed in jeopardy.” Testi-
smony. taken by our Committees revealed that as much as 25 to 35 percent of all
‘Indian children were being placed in non-Indian homes away from reservations.
Much of the problem was caused by unethical adoption agencies with little regard
or'Indian culture, sovereignty, or family feelings. The purpose of the 1978 law was
‘to give Indian tribes a.chance to have their side of the story heard when it came
0.adoption proceedings. This was accomplished by giving tribes the right to partici-

est of Indian tribes in the welfare of their child

make use of the roles-traditionally playedlr v Indian o

faz"lghoef [E'}llflr ch;ldr%q through a amique Jurisdictional framework. i
ils we are discussing today will amend the Indian Child W

to better serve the best interests of Indian children without t;ampﬁggrgnﬂcrtilgllsg :

at all, and that, many in the adopti i '
1, \ 1 ption community would rather h
gvr; I&e?:lé‘x(twg ntél?n .Iynggrslorc]};ilg}x;enkanéi their pareg{:)s, both biologiczYeagg L(ég&;%i.vleiuf :
! thangs to persons on'both sides ‘of this debate who have:’
g o exter ] ) both ] s debate who have
dri:}[)’ areht e‘:)v z;n%)ggromlse in wh;ch both‘sldgs, and most 1rnpvortantly’, Indian chil-
ore-than 2lyears ago, several high-profile adopti d nati :
tention because ‘they involved Indian c%ildren’c:\ggll?’? igases e topional at
under ICWA_ Adoption ‘advocates believed these cases WO

ate.in: state icourt proceedings and to have those proceedings sent to tribal courts
! riate. We will preserve that right.
result-of ‘the. passage of the Act has been the development and implementa-
of tribal juvenile.codes, juvenile courts tribal standards, and child welfare serv-
odalg,"jalmost every Indian tribe provides child welfare services to their own
n. Furthermore; we now know that the Act has motivated courts and agen-
“place ‘greater numbers of Indian children into Indian homes and that there
en an overall reduction in foster care placement as well.
‘other ‘words, the Indian Child Welfare Act has worked. Indian children have
laced in' loving homes and the removal of children from their culture has-di-
ike other minority cases, there is no_shortage of families willing to

ments to ICWA. Over time, the protagoni
each side’s obje{ctives could be accomplish




adopt Indian children. Less than 1

sage of'the Act have caused problems,
Som}(le have trlied' to_blame”

Some have concluded: that'rolling back:the Tndian Chi

to prevent future miScarpiages 'Of%ustice,' a;dlgo(hn;aenhggl

heard claims like‘tﬁgst ulllt%rests' of the Ind

¢ like se all too many times

be for them to live ‘with 'thisrheto};'ic’,' beftrs. We

doing. it with. the

must all bear in mind that

it is even more critical that they und

in these adoptions.

Indians, we usually fail
our unwillingness to listen

Amendments of 1997 are a

74

to the very peop

fair and balance

cultures together, not divide them.

PREPARED S;I‘ATEMEN’I‘ OF HON. DEBORAH PrycCE, U:S. REPRESENTATIVE FROM OHi

"Mr. Chairmen, - distinguished’
thank yor i nrgllznto etcé.strﬁ‘embers of the House and Senate
of 1978, known as the ICWA, and s

My interest in this issue began when my constituents, the Rost’ family“in Colum-

bus, OH, told me the story of their fight to:keep their adopted twin daughters. When

| these little girls were placed for adoption b

girls up with the Pomo Indian tribe
was put on hold.. Three years later, aft

their Indian heritage.. It was only after their

accruing thousands of dollars in legal bills,

toll—the Rosts’ fight contin
involved in this issue, I hal\l'ée}s.hg‘;%R
the country Who.are victims of the ICWA. Much of

consistent application of the

n article written by Christine Bakéis
Law. Ethics and Public Policy last year d
tal flaws of the ICWA as applied by the
leagm_es that lyou read this article 2
haps invite Ms. Bakeis to testify at

The 14th amendment of the U,
against classifications based on ra

their children’s upbringing

her child has/Indian blood.

law.

d more Americans

As more an i i
rights thet oy Tare & embodiesbecomg outraged by the violation of basic individual

judge, I can tell you that courts are going t i
e, . o h

provisions. Frankly, these bills’ procgdur%ll refgr",;): (‘llgrgoglm

ns.that are denying the placement

address the real concer
manent, loving homes,

I will reintroduce substantive 1
Rep

House of

faith comprornise, I will remove some of the

objectionablezto the Native A

merican commun:

the few: but -w

y: today regarding the Indian Child
pecifically to discuss S. 569 and H.R, 1082,

that the ICWA was
er taking a

numerous hor:;

courts. I respectfull
S your committees deba
future hearings.

S. Constitution

S egislation that is si
resentatives passed last year. Ho o, in.

percent of all' Indian adoption cases ‘since: pas

understand how. har

especially: when the ‘stakes. are so high.-W.

fro, ian’ ive; it ! i
poople i then cuind that f isn; éagt;ﬁglan perspective, it'is. the very future of.thei

It is time for non-Indians to understand that I
g their children and giving them lovin
v g homes. B
erstand that Indian people must have a voi}:Ie

ile we in Congress are often the first to

y their birth parents, nobody knew

grandmother signed the father-and the
invoked and the adoption
second mortgage on: their home;.
s, and enduring a tremendous emotional
0sts’ case is not an anomaly, Since | became
Tor stories from people all over
this stems from a broad and in.

» bublished in the Notre Dame Journal: of
0es a good job of explaining the fundamen.-
y recommend to my col-
te ICWA reform, or per-

ties to Indian culture, who voluntaril

e-adoptive parents, can have the dec:
an unknown third party, solely because

ity. This new bill will not address ret.

ell-publicized : failures*on:'the Indians
Id ‘Welfare ‘Ag’c . i]s ‘necessar
_ 1ave even' asserted that they: a;
ians at ‘heart.'But Indian peo le?%:;.

(f it: mus

; prescribe what is best for Ameri
in'our attempts to iiehver On our promises, largelymgglec p
! e we're tryi i

to the tribes and to the families and I believe that E}i’énlgntti?a};el(l))h& el fiened

d approach’that. can: bring peoples-and

Committees,
Welfare Act

cult time applying the
go nearly far enough to.-
of needy children in' per-

ilar to language that the
owever, in an effort to make a good-~
provisions of this"legislation that-are

of

y

e

ICW.
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oactive-membership .in a. tribe, nor will it require adults to give written consent
ecome a:tribal :member.. In- addition, a provision that the tribes.felt would limit
heir ability.to appeal state court decisions:will be deleted. . )
iThe language that remains will codify into statute the law.applied by many. state
ourts known as the “existing Indian family doctrine.”. Under this .doctrine, the
CWA does not apply to children who do not live on a reservation, unless at least
ne parentis-of Ingian descent, and at least one parent maintains significant social,
tural; or:political-ties to the tribe of which either parent is a member.
‘It is‘this doctrine that has been applied to the Rost case by the California Court
f Appeals. The U.S. Supreme Court denied the petitions that asked for a review
his’decision, indicating that-the Supreme Court accepts:the application of this
ine as'the correct interpretation‘and application of the ICWA. Codii}ying the ex-
sting Indian“family’ doctrine into-law is a good first step toward reforming the
VA that:should have the support of all parties interested in the law’s preserva-

0. ' : ) .
‘T-look forward to working with the Committees, the Native American community,
nd-all'interested parties: to improve the ICWA so that it can work to protect the
ights of children, Native' American tribes, and-adoptive families. *~ - '

PREPARED'STATEMENT OF HON. GERALD B.H: SOLOMON, U.S. REPRESENTATIVE FROM
ey ‘ NEwW YORK ‘

hank:you' ‘for-the obportunity't.o share my thoughts on the reform of the Indian

:Child:Welfare Act..

“My.understanding- and interest in the Indian Child Welfare Act stems from my
wn personal experiences with adoption. As a strong supporter of adoption, I under-
tand:the: need for families who have sought to make homes for children who were
ot-able:to be:raised by their biological parents.

=It:is-up-to those: of us who have been adopted not only to share our stories with
thers;:but - to speak out.in favor of the adoption decision. My support has grown
ut of my fundamental view that every human life is precious and that every person
eservesthe:right to life and a happy home. )
1,'myself-was:blessed to be adopted by a generous stepfather and raised in a lov-
ng:family:T.want to give all children the chance to grow up in a caring and loving
amily-environment. For this reason, I write to offer my full support for reform of
heiIndian Child Welfare Act. The Indian Child Welfare Act was passed in 1978 in
response to-a. terrible problem: within the Indian community: the high numbers of

‘Indian children being placed in foster care and the breakup of many Indian families

because of:the-unwarranted removal of their children by non-tribal public and pri-
ate-agencies. This was clearly an unjust situation that needed to be corrected in
rder:to protect the sanctity of the Native American family.

Though the Indian Childy Welfare Act was meant-to remedy this situation, the re-
lity-is:that:the Act has been detrimental in some cases. The problem that the Act
was created to correct, namely, the inordinate number. of Indian children. in foster

are,has actually risen since its enactment because of the-increased authority the
Act'can-give an Yndian tribe. This increased authority has lengthened the adoption
rocess ‘and;left many innocent Indian children in foster care.
<This joint hearing:has been convened to discuss proposed language to amend the
Act toirespond to many of these concerns. I believe this language represents a step
n'the right direction: in reforming the Act and was created through negotiations be-

“‘tween:tribal governments and the adoption community. I am encouraged at sections

hat will facilitate-voluntary agreements between Indian families or-tribes and -non-
ndian-adoptive families.

.:Howeyer, I.am concerned that this language, while commendable, will not address
cases‘where the adoptive child is-retroactively registered with an Indian- tribe. I
‘know all'my . colleagues in this Congress share my interest in providing families
with'the assurance that: their adopted children will not be removed: from their fam-
ly-due’to: retroactive registration. I understand the need to allow the Indian tribes
he ability-to-intervenein.an adoption case, however, fair and unbiased regulations
need ‘to be implemented. With future discussions like this hearing between the
House and'the Senate, these concerns:can hopefully be rectified.

#This legislation is extremely important to the families of this country, Indian and
non-Indian; Adoption plays a vital role in strengthening the family unit and protect-

“.ingthe: values of this great Nation: In reforming the Indian Child Welfare Act, we

must. remember that the best interests of the children must be paramount in all

~child custody‘proceedings. Congress must work diligently to remove illogical barriers
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by‘individuals or agencies which knowingly misrepresent or fail to disclose whether
‘a child or the birth parent(s) are Indian‘to-circumvent the application of the ICWA.
In:summary, the tribally.developed amendments contained in H.R. 1082 and. S.
569. clearly address the concerns which led to. the introduction.of Title .III of H.R.
:3286(104th: Congress), including timeframes for ICWA notifications; timely inter-
ntions; and sanctions, definitive schemes for intervention, limitations on the time
for'biological parents to withdraw consent to adoptive placements, and finality in
sluntary proceedings. . .
Chairman Campbell-and Chairman:Young, we want to express our grave concern
that the.objectives of the ICWA continue to be frustrated by State court created ju-
dicial/exceptions to the ICWA. We are concerned that State court judges who have
created ‘the “existing Indian family exceptiod” are .delving into the sensitive and
complicated areas of Indian cultural values; customs. and practices which under ex-
ting law“have been left exclusively: to the judgment of Indian' tribes. Legislation
troduced last year, including H.R: 3286; sought to ratify the “existing Indian fam-
y exception” by amending the ICWA to codify this State-created concept. The Sen-
¢ Committee on Indian Affairs, in"striking Title III from H.R. 3286, made clear
s views that the concept of the “existing Indian family exception” is in direct con-
adiction to existing law. In rejecting ‘the “existing Indian family exception” con-
pt; the Committee stated that “the ICWA recognizes that the Federal trust re-
onsibility and the role of Indian tribes as parens patriae extend to all Indian chil-
en involved in all child custody proceedings.” [Report 104-335 accompanying S.
62, 104th Cong.,.2nd Session].
The, Department of the Interior’s position on the emerging “existing Indian family
-exception” concept 1s the same as previously stated.in the administration’s state-
.ment:of policy issued on May .9, 1996. We oppose any legislative recognition of the
concept.
The Department’s: position is: that the ICWA must continue to provide Federal
rotections for Indian families, tribes and Indian children involved in any child cus-
tody proceeding, regardless of their individual circumstances. Thus, the Department
ily’ concurs. with the Senate Committee on Indian Affairs’ assessment and rejection
‘of'the “existing’ Indian family exception”. concept and all -of-its manifestations.. We
:share ‘the - expressed concerns of tribal-leaders and a majority of your committee
embers about continuing efforts to amend the ICWA; particularly those bills which
ould seriously limit and weaken the existing ICWA protections available to Indian
- ‘tribes and children'in voluntary foster care and adoption proceedings.
_::-The United States has a government-to-government relationship with Indian trib-

FOR INDIAN AFFAIRS

to improve the Indian Child Welfare Act.”

h rat
. The strongest attribute of the %C\??Aeigf gﬁl; ;

1978 is the essence of child "welfare in ‘Indian
ble for tribal membership in a. .

and to ensure that the best-interests of Indian -
ry. child custody proceedings. Al-
upport the introduction last year.of: :

Indian tribes r . ] “-ing-Indian children, yet allows concurrent State jurisdiction in Indian child adoption
ecetve notice of voluntary ICWA | -and child custody -proceedings where good cause exists. This system, which author-
otices. Timely and ade- | izes tribal involvement and referral to tribal courts, has been successful in protect-
ing the interests of Indian: tribal governments, Indian children and Indian families
od doeisi for the past 18 years. .
1 tribes and extmgnz .(f)‘n the .~ Because the proposed amendments contained in H.R. 1082 and S. 569 will
isi ended family “strengthen the Act and continue to protect the lives and future of Indian children,
- the Department fully embraces the provisions of H.R. 1082 and S. 569.
“In closing, we appreciate the good faith efforts of tribal governments in addressing

“ oping tribally acceptable legislative amendments toward resolving these issues with-
*“in"the past year. [ would like to thank Chairman Campbell, Chairman Young, and
8 to their natural family and cultural heritage ‘the committee members for all their hard work and heartfelt assistance to tribes

'in’shepherding the tribal amendments through'the legislative process. This adminis-
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g 3 ” : e i ¥ 3 Biirivey we IR QUL AD00NE THERE Canes, CRHRGTELE I
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The Winnebage Tribe i i strong opposition 1o any proppsal thet would legitinmd
“the existing Iadian forily dectring” imposed by sne state courls in which jud
have ruled that HOWA doss nol pppiy 1o ehildren who do not [ive on 5 resesval
unless at ix?agi i;(&ié pwea; i fﬁ; Toidian ﬁﬁéﬁfﬁ% il a{%ﬁ‘mﬁam& mwiﬁ%m maé, ' .
turel or poelitical Hes to the tribe in whic o parett oo member, We strongly )
jeet to State court judpes making up this Gueteine in order 1o kesp sar chide . %ﬁi}ﬁfﬁnﬁm 53{ ?ﬁﬁfliﬁ
awsy Trom theie tribal Neritage sod rights as teibal members We would strenaosl 4
abjeet do_any legstative amendients to 5, 569 and HLIL 1008 which would stol
torily cudify this doclrioe. This doetrine Infringes upon the Bandidmental right of
tribes o determane vur ows membership 16 soversign valions.

The Winnebage Tribe apprecistes the lesderstip of the Senate Indian AN
Lommittes and the House Resources Conpmities on moving these hills forway
Thank you for holding this jelat fearing o tiese IOWA amendments. We applh
%aéé &wiil%rzgxmﬁ& o coosider and fo support wibally dewloped soeadments o
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In vonclusion, we urge you to move these Hills to enuctment us quitkly ae p{:mhi% '

The best mterests of many Indian childven w large part depend upon these B
being made lw g8 quickly 25 possible, Thank FOU.
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intenss debate, both in Congress and »lsswhere, Generally, wenbers and thelr territery. Cherobss Nablon. V.. lBeorgia, 30 0.8,
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sunique ‘obligations® ito-Indian-tribes by protecting:the best utsiﬁérﬁhe'home, ICWA requires ndtice to the Indian parent or

interests of Indian children and families while promoting txib: ﬁ fodian and the. child's tribe, aﬁd'imposes a ten-day stay of
rights of -self-government. See Morton v. Mancari, 417:U.S. 535, roégédings, which may be extended to thirty days. 25 U.S.C.
555 {1972). 1912'(a). "ICWA also establishes a right to counsel for indigent

II. The Statutory Framework Of The Indian Child Welfare Act - arents and a right to examine records, and it requires state

The United States has a government-to-government hiid‘Wélfére agencies to' make remedisl efforts to prevent the

relationship*witthndian tribal governments.. Protection of -the; rééﬁup of the Indian family. 25 U.S.C. § 1912(b)-(d).

sovereignstatus of tribes,  including preservation. of.tribal: Tn any voluntary state court proceeding for relinquishment

identity and the-ability-to:determine tribal:membexrship, is-: of custody or parental rights, ICWA requires the court to certify

fundamenta# to that relationship. :To thisiend, ICWA establishes lf?has‘explained the consequences of the action and that the
!

a dual‘jur#sdictional system for Indian child custody Tnd n'parent has understood those consequences. 25 U.S.C.

proceedingé:t a) Congress confirmed.the exclusive:jurisdiction: of 3{a). No consent to adoption is valid if made before an

tribal courts in-Indian child:custody proceedingswhen:the .Indian “¢hild is born or within ten days after birth.3 '14.

. " . . : . . . 1 i . » )
chlld-1s=dqm1c11ed instribalterritory; 25 U:8.Chz§ -1911(a) ; Consent'to adoption may be withdrawn prior to entry of a final

and b) ConqreSSWcreatedéabprOCEdure to transfer:off-reservation Y25 U.8.C. § 1913(c). and consent to foster care plaéement

i
Indian child custody cases to tribal courts, but allowed: state

courts to retain jurisdiction'of such:cases whereigood cause
2.

25"U.8.C. § 1913 (b). After entry

exists. “fraud or duress may be initiated within two years of the

ICWA ?Stabyishes substantive and:procedural protections:fo lnless a longer period is provided for by state law.

Indian children,. Indian-families, and Indian-tribes. - In any. o087 1913 (d) .

involuntary state court proceeding to place an-Indian childs

The'Department of Justice has only a limited role in the

1 gee Fisher v. District Court, 424 U.S. 382.:(1976): (tribal.couxr
have exclusive jurisdiction over adoptlons of Indian chlldren wh
are domiciled on the’ reservation).

mplemeptation of ICWA, so. our knowledge of how, and how well,

2 1CWA, notably, recognizes the role of biclogical parents in:
process by| reserving the right of either parent to refuse’
transfer a|case involving their child to txibal court. :25:U:S:
§ 1911(b).

he ICWA ten-day protective period is conscnant with many state

;,More than half of the states do not permit parental consent
dOpthn until 3 days after a child is born. M. Hansen, "Fears
‘the Heart," ABA Journal (November, 1994) at 59.

4
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ICWA works is premised largely on the reports of the Departments

of the Interior and Health and Human Services.* These agencies

report that ICWA generally has helped to preserve the integrity

of Indian families and tribal relations with those families,

especially whgn parties are informed about ICWA, abide by i;s

provisions, apd it is applied in a timely_manner.5 In fact,

despite some ?ecent concern about ICWA's application to certain

off-reservation cases, legislators seem to agree that ICWA works.
Undexr IC@A, courts are able to tailor foster care and

i

adoptive plac?ments of Indian children to meet the best. interests

of children, families, and tribes. We understand that the vast
y ;
nmajority of these cases are adjudicated without significant

problems. Th# application of ICWA to a limited number of cases
involving adoétive placements that are later challenged by
biological pa;ents or the child's tribe, however, has drawn
criticism. This criticism, in turn, provides in part the impetus
for amendment% to the ICWA,

These caées are difficult and heart-rending, often having

tragic consequences for all parties to the dispute. It is
important to yeiterate, however, that these problematic cases are

not indicative of the manner in which ICWA operates in the vast

4 See Hearan' Before the Senate Committee on Indian Affairs,
(1995) statement of Joann Sebastian Morris, Acting Director, Office

of Tribal Serv1ces, BIA); (statement of Terry L. Cross, ‘Executive ]

Director, National Indian Child Welfare Ass'n);(statement of
gaiashkibos, Ere51dent National Congress of American Indians) .

5 0ther positl#e results reported under ICWA are the development of

tribal juvenile codes, tribal court processes for addressing chlld'

welfare issues, and tribal child welfare services.

5

‘majority of instances.

‘fprpeal.

Jichallenged the vadoption.

. have been avoided.

- the consequences of their waiver of those rights.

‘occurred,
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Further, many. of these cases would not

have been problematic if ICWA's dictates had been complied with

“’at" the ‘outset of .the adoption process.

For example, among the: cases. commonly cited- for the need to

amend’ ICWA is the adoption that provided the factual predicate

“for the In re Bridget R.. decision by the California Court of

49 ‘Cal. Rptr..2d 507 (Cal. Ct. App. 1996), gert. denied,

U.S. (1997), 117 S. Ct. 1460. In that case, twin girls of

Indian-descent were placed with-a non-Indian family when their

biological parents:relinquished them.to an adoption agency. The
biological parents and the interested.tribe subsequently

The ensuing protracted litigation has

“‘disrupted the lives .of all those who are involved in the dispute.

\.Had ICWA been complied with in that ‘instance, however, most
of ‘the ‘delay -- and-quite possibly the litigation itself -- would

The biological parents would have been

- required te-wait 10 days after birth to relinquish their rights,

and prior to'relinguishing their rights, they would have been

instructed by a judge as to their -rights under the. statute and
None of this
and that created the-problem:

Bridget R., therefore,

' signals-a need to ‘fine-tune ICWA's statutory mechanisms.to
‘provide incentives for the early compliance with ICWA in the

~“adoption process.

Many supporters of Title III of H.R. 3286 focused solely on

Bridget R. and other anomalous cases and made the assumption that

. PR e -
g . » )
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held in Santa Clara Pueblo v. Martinez, 436:.U.S. 49.(1978), that:

the power to determine tribal membership.is a:fundamental..aspect

of tribal self-government, akin to the power of .the United States:

to determine citizenship. Tribal membership is thus a matter of

tribal law, which should be determined by tribal government
institutions. o KD

Moreover, the "existing Indian -family" doctrine. grafts onto
ICWA a subj?ctive and open-ended test that, if anything, will
increase th? quantum of. litigation. The existing trigger for
ICWA ~- tri?al membership. or. eligibility for tribal membership
is readily ?iscernible by an_ inquiry to-the relevant tribal
government.%‘ln contrast, thqﬂﬂsocial,.cultugal, or political
affiliat;on? test rincorporates. subjective criteria more likely:t
create addi%ional litigation, with attendant delays-in the--
adoptiy9>piﬁsement of Indian children,  than to “streamline”
adoptive plﬁcemeptg.

In the kiew of the Department,.Title III, by incorporéfing
the "existin% Indian family™ doctrine, would have undermiged
tribal self—?overnment and the objectiﬁes of:ICWA. The
Department, Fherefofé, opposed the Title III amendments. to ICWA.
The Senate Committee on Indian Affairs reached a similar
conclusion, stating that the doctrine,. as codified in Title .III
of H.R. 3286} "ig completely cqppréfy 66 Ehe entiréﬂpurpose of
the ICWA." $. Rep. No. 335, 104th Cong., 2d Sess. 14 (1596)' .. As
a result, th%s Committee struck Title III of H.R. 3286 énd .

order 24 i
ered the 7111 reported with the recommendation that the Senate

i

9

v.

A

guided Congress in enacting ICWA.

‘carefully crafted a

wor
ibﬁgstand
ICWA issues,
‘cio‘mymitment to supp

some . deadlines to prov

~proceedings,

. Chairman,
manner that is both resp

- con

" Indian children.

.
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pass the bill without Title III.

Amendments to ICWA Through S. 569 and H.R. 1082

g. 569, and its companion bill H.R. 1082, reflect a

attorneys -- an agreement designed to mak

dvance the best interests ©

‘of statutory construction.

“compliance with the statute

greement between Indian tribes and adoptiocn

e Indian child adoption

andicuétody proceedings more fair, swift, and certain. 1In

éving the fairness and certainty of ICWA, S. 569 promises to
£ Indian children while preserving
ing principles of tribal self-government.

s'.Although the Department has had little experience litigating
we have reviewed 8. 569 in light of our experience
with civil and criminal enforcement, the United States’

orting tribal sovereignty, and basic principles

5. 569 would clarify ICWA, establish

ide certainty, reduce delay in custody

and strengthen federal enforcement tools to ensure

in the first instance.

CONCLUSION

We appreciate the efforts that the Chairman, the Vice

. Tpdian Child Welfare Act.

ducive to certainty and

/Department's. support for S.

and the Committee have made to foster dialogue on the

S. 569/H.R. 1082 amends ICWA in a

ectful of tribal self-government and

timeliness in voluntary adoptions of

In conclusion, I would like to reiterate the

569 and the important goals that

In addition, we are committed

10
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to working with the. Committee, tribes, and all interested parti,_e

to further ICWA's goals.

This concludes my prepaxred statement. At this time,. Mr.

Chairman, I would be pleased to:respond to .questions from you or i

othex .Committee Members.

11
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TESTIMONY-OF DEBORAH:J:DOXTATOR
CHAIRWOMAN OF THE ONEIDA NATION OF WISCONSIN
BEF ORE THE SENATE COMMITTEE OF INDIAN AFFAIRS AND
i THE HOUSE RESOURCES COMMITTEE: :~

JUNE 18, 1997

i Thank you for your 1r1v1tatxon and the opponumty to: tesufy I would also hke to thank
the Chatrmen-of both Committees and the individual-Committeg members for their-attentionito
this’ very rmporlant leglslatron mvolvmg Indlan chxldren

8
' My names xs"Debora.h Doxtator and I appear on behalf of my-Tribe, the Oneida Nation of
Wisconsin,  The Oneida Nationis.4 rather large Tribe, with more than 14,000 enrolled members,
located in:Northeastern Wisconsin, The Oneida, like many other Tribes, have a commitment to
their community... As part of this commitment, they have chosen to devote many of their:
urces to:the.children who are part of our commumty mrough the development of the Oneida
n Cluld Welfare program: o e P

In my. testlmony this morning, I will cover four main areas. 1 will give a brief overview
lhe Indian:Child Welfare: Act (ICWA) and discuss the‘Oneida Indian Child Welfare Program.
hen: [ will; ibriefly:discuss the recent concerns.about the Indian: Child ‘Welfare Act in-reaction to a-
hlgh profileicourt case; and the-amendments. proposed by, H:R;:1082-and. S. 569, both.of which
ased on a proposal: first brought to: Congress by the National Congress of American Indians
lastyear. T will explain why these amcndments enhance ICWA for everyone most nnportantly
dian:children, :

;'\
S5 THE INDIAN CHILD WELFARE ACT

e Indran Chrld Welfare Act was passed by Congress in 1978 (ICWA) in an effort to

op the mass removal of Indian children from their families and native communities. Evidence
ftothe:Senate in: 1974 indicated that 25:35% of all Indian children were removed from

d placed in foster care, adoptive.homes or institutions. Other information

ongress in 1978 indicated that the adoption rate of Indian childrenwas eight times - -

on-Indlan chxldren and that 90% of placemerits involving Indian children were in non--*
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preferences WhICh stress the need to seek placement within the chxld’ extended famxly and

Indian homes. In 1994, sixteen years affer the ICWA’s enactment, more than half of Indian ,commumty before ourside resotirces are considered.

children piaced for adoption. were still adopted by non-Native Americans.

: The Juusdlcnonal affirmation provided by the Act and the placement preferences are the
bass for our involvement in JCWA ploceedmgs and are vital to the contmued effectiveness of
‘our program here at Onelda

In testimony before the Senate Select Committee on Indian Affairs in 1977, Mr. Calvin
isaac stated:

One of the most serious failings of the present system is that Indian children are
removed from the custody of their natural parents by non-tribal government
authorities who have no basis for intelligently evaluating the cuitural and social . g
premises underlying Indian home life and childrearing. Many of the individuals
who decide the fate of our children are at best ignorant of our cultural values, and
at worst contemptful of the Indian way and convinced that removal, usually to-a
non-Indian household or institution, can only benefit the child.

The program we operate at Oneida is very successful. This success is based on the

:cooperatxon of state and local authorities who are aware of the program and actually look to us an
; addmonal posmve resource for aiding families in trouble., However, there are time when the .
“provision 6f ICWA ‘are not followed. Currently under ICWA, failure to follow its requlremems |
s glounds for vacatxon of the coun decree grammg custody )

ONEIDA INDIAN CHILD WELFARE PROGRAM R ‘i)‘“
The Indian Child Welfare Act provides the Oneida Nation of Wisconsin wnh a valuable
“resource for maintainitig contact with young tribal members and their families and retaining them
as part of their'community. “The use of the provisions of the Act has allowed us to place |

hundreds of chlldren n Indlan homes, elther permanemly or umll their parents were able to care |

The Indian Child: Welfare Act attempts to prevent the removal of [ndian children from
their communities by providing a jurisdictional framework for child custody cases involving
Indian children whojare removed from their homes, as well as establishing placement preferences:.
for those children when they are removed.

The great majority of Indian:Child Welfare Act cases: begin, not as private, voluntary
adoptions, but as state or Tribally initiated abuse or neglect cases: . Quite often, Oneida Social
Services or alocal socxal service agency will learn of child abuse or neglectand investigate
allegations made agamst a parent by visiting the family and 1nterv1ew1ng them.

»In‘the perlod begmmng in'1990 through Tune 6£'1996; the Onelda Nation intervened in
cases mvolvmg 336 Oneida children. Every ong of these children was enrolled or eligible for
“enrotiment with the Oneida Nation: Over 90% of the children involved in these cases were
-victims of abuse and neglect. Less than 5% of these cases were voluntary, private infant

If the worker feels that there is a danger to the chnld, court proceedings are generally adopuons (the area of concem Ieadmg to' proposed legxslauon in'the last sessxon)

initiated against the parents and continued custody by the parents is reviewed by a state or Tribal
court. If the court determines that the.child is in danger; the judge must determine whether to

remove the child from his home, It 15 at this point that the Indian Child Welfare Act becomes a
factor. : :

v The Onexda Nation currendy has devoted an entire unit of its Social Services program to
“administration of Indian Child Welfare Act casés. Additionally;t the Indian Child Welfare Act
program has two assxgned attomeys who are dxrectly responsxble for those cases mvolvmg

B : ICWA R -
The Indian Child Welfare Act provides a mechanism that allows Indians parents and their : o : -

Tribes to become mvolved in child placement proceedings, where the child is placed outside his
or her Tribal home. iICWA creates three distinct jurisdictional:categories. An Indian Tribe may:
exercise exclusive jurisdiction over child custody proceedings involving a who child resides on
the reservation. Where the child does not live on the reservation, it provides for concurrent
Jurisdiction of the state and the Indian Tribe of the child. Finally, where a child’s Indian Tribe
may not have a Tribal court or chooses not to exercise its right to transfer a case to its court of
jurisdiction, it affirms the right of the Tribe to participate in proceedings in state court.

i The Oneida Nation recommentlation regarding the placement of any child which is made |
pursuant to ICWA'is determined'by a Board' composed of Oneida citizens, the Oneida Child

‘Protective Board. The Board is charged with oversight of all Indian Child ‘Welfare Act cases

 invoiving Oneida children. It 1s the duty of the Oneida Child Protective Board to inform

: lhemseives’ regardmg alt Indian Child’ Welfate cases; and make appropriate decisions regarding

the placement of Oneida children; utilizing information from the Oneida Tribal social workers, '

‘the Oneida attorney, as well 3y state arid county social workers, and the guardian ad litem (who is

. ] ; the attomey that represents” ilie best interest of the child).
One other important area addressed by ICWA is codification of placement preference :

standards for adoptive and foster homes. ICWA, pursuant to congressional findings
acknowledging the iraportance of the Tribal community to the individual, makes placement

S urrently; it is the Oneida Nation pohcy to intervene in all cases mvoIvmg, s Oneida B
clnldren {An’Oneida.child is-a child who'is ‘he-fourth Oneida and is €ither cnrolled orthe”,

()
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