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was replete with examples of Indian children placeg in n9n-Ind1an
homes and later suffering from debilitating identity: crises when
they reached adolescence. This phenomenon occurred even «'when.the
children had few memories of 1iving as.part of an Indian community.
For: example, in testimony submitted by the American Academy -of
child Psychiatry, it was stated  that: ;
There is much clinical evidence to suggest that these Nativ

american children placed in off-reservation non-Indian homes
are at risk .in their later development. Often enough they are
cared for byidevoted and well ‘intentioned foster or adoptive
parents. Nonetheless, partj.cularly in adolescence, ghey,/are
subject to | ethnic confusion ' and a pervasive isense of
abandonment with its attendant multiple ramifications. Senate

1977 Hearing, supra, at 114.

see also the testimony of Dr. Joseph Westermeyer, a University of
Minnesota social | psychiatrist,. concerning patients ‘that he had
treated, cited in Holyfield, supra, 490.U.S, at 33, n.l B

{T1hey were raised with a white cultural and social idgntity.
They are raised in a white home. They attended, predominantly
white schools, and in almost all cases, attended a church that
was predomihantlywhite, and really came:to ur}derstand very
little about Indian . culture, Indian behavior, - -and had
virtually no viable Indian identity. ‘They can recall: such
things as seeing cowboys and Indians on TV and feeling that
Indians were' a historical figure but were not a ‘viable
contemporary social group. )

Then during adolescence, they found that society was not
to grant them the white identity that they had. They began to
find this out in a number of ways. For example, a universal
experience was that when they began to date white children,
the parents, of the white youngsters were against this, and
there were pressures among white children from the parents not
to date these children... A »

The other -experience was derogatory name calling 1in
relation toﬁ their racial identity...

[T]hey]> were finding that society was putting on them an
identity which they didn't possess and taking from them an
identity thgat they did.

|

AAIA has freguently received ingquiries from troubled Indian
adolescents and adults who were placed outside of their communities
as children and are seeking to reconnect with their tribes.
Excerpts from one letter, reprinted in AAIA's newsletter, Indian
Affairs, No. 124 (Summer/Fall 1991) at 4-5, illustrate the
experiences of ti‘hese children: :

Because of‘our youth it wasn't obvious to us that we were
missing anything in our lives, .but as time passed and we began
school comments were made at us that aroused our suspicions of
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’ ﬁ?:ﬁ::hl:ge pc;i; ulg?'ing"'vl;gghta.{. Neigl’l)borhoodf children:would. ask
ti.are: 2, ;..are you?...{When 'IJ .was: in
:::l;itf:uSl gﬁy‘cllo:;:g:i 3nd I] were Indians...= [a]biolute ‘s;oi?cni::g
C : ed .our every ‘thought...Burdened” with
ignorance of ‘our culture and-iwith th e
B a - L A e hopeless: change . of
cammediate.enlightening we:proceeded ‘to i i st
, ! L pr 0 identify: ourselves.t.

our' observant neighbors who immediatel. ( heir Fance

ar & : d -showed. their i

with abusive name' calling, offensi Yo Ineaning
: us ¢ . ive .gestures :and. demeani
remarks. We : dived thro{lghv these ti : thoust
: ; ) ] v mes  but inot: wi
»gmotlonal traumgazon our: hearts and:minds that we carry vé;ti:lgl::
; ay..:The emotional and psychological pain' of my ‘childhood
-experience:cannot be ‘imagined... o

e In ‘addition, cohgx"ess; heard iconsid i -
; ) > 1O erable testimony.

imgori}ance of .the extended:family in-Indian:culture. -As '%:,he? rll{o:cx}sl:
nterior and Insular Affairs Committee Report explained: ‘

[Tlhe dynamics . of ‘Indian ‘extended fz;milf 12

misunderstood. -An Indian .child- may:have sclzaerses a;'g ;Zigzlg
nore th_an a hundred,. relatives who are  counted: a's ‘closle)
responsible _members of the family...The concept of thcla
: extended family maintains its vitality :and strength in the

- . Indian:community. By custom and tradition, :if not necessity
members of the extended:family have:definite responsibilitieé
and duties: in assisting in-:childbearing.

[House :Report. 95-1386, 95th Cong.,

gg.]Sess. (July. 24, 1978) at 10,

As an example, in the Choctaw language which is sti wi
spoken : tl}eé words for mother :and fagher are exten%:]c.ll tv;ldil}}e,
father's ‘sisters:and mother's brothers respectively, as:well as to
sons of paternal great uncles, grandsons of patern’al great-great
uncles, uncles by marriage on the mother's side, daughtefs of
maternal great aunts,-granddaughters of maternal great-great aunts
and othe:,r relatives as well. Swanton, John R., Source Material for
the Social and Ceremonial Life of the Choctaw Indians, Smithsonian
Bulletin N.o.: 1037 :(1931) at 87. This: is indicative of the fact
that, t;-adltlonally, responsibility for raising a Choctaw child has
been shared by many of the child’s: relatives. : k

Thus; Congress .-hadb" Befor:‘it"y‘ evidence “th in st. India
C : > Ty at . in:most:
g:étglf::,p 'f chJ.ldt 1sf considered part of a larger extended giﬁ;
’ acement of a child outside tha i i

5 Ccmgr_'ess determined that a large art-of .t ‘ i

Indian child welfare: crisis which w%s»lc)levastatilrllg '(]::?lg.siinf?:ii};relés
children:. - and families ‘rested--with::State--agencies- and courts’
Congress found that "the .States, exercising their “recognizec:l
jurisdiction over Indian child custody proceedings through

4
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administrative ‘and judicial bodies, have often failed: to recognize
the essential tribal relations of .Indian people and thecultural
and “.social standards -prevailing  in-iIndian - communities and
families." 25 U.S8.C. 1901(5). :See also statements by. Rep. Morris
Udall, House sponsor of the ICWA, cited ‘in-Holyfield, supra, 490
U.8. at 45, n.18, . to the effect that "'state courts:and-agencies
and their procedures share:a large part.of the responsibility' for
crisis threatening . 'the future and integrity of Indian. tribes and
Indian- families.'" and Rep. Robert:Lagomarsino, Republican co-
sponsor of: the ICWA who stated, in explaining“his support for the
ICWA, that "[g]enerally there are no requirements for responsible
tribal authorities to be consulted about or even informed'of child
removal actions by nontribal government or private agents." 124
Cong.Rec. H 12849 {(Oct. 14, .1978). ~The result of this systemic
failure was summarized in the House: Report as ‘follows:

(1) ...many social workers, ignorant of Indian cultural values
and social norms, make decisions that are wholly inappropriate
in the context of Indian family life and so they frequently
discover neglect or. abandonment where none exists.

(2) The decision. to take Indian children from their natural
homes is, in most cases, carried out without due: process of
law...Many cases .do not go through .an adjudicatory process at
all, since the voluntary waiver of parental rights is a device
widely employed by social workers to gain custody of children.
Because of {the availability of waivers and because a great
number of iIndian parents depend on welfare payments for
survival, they are exposed to the sometimes coercive arguments
of welfare departments.

(3)...agenéies established to place children have an incentive
to find children-to place. [most notably Indian children:not
protected Qy the system].

! :
i [House Report-95-1386, supra, at 10—

5 12.] ’
|

B.! Congress' Conclusions_and 501utions
|

As a resulﬁ of the testimony that it heard and the findings
that it made, Congress enacted the Indian Child Welfare Act, 25
U.S8.C. 1901 et seq. As was stated in Holyfield, su , 490.U.8. at
37, 50, n.24 Lo

{ H o N
'The Act is based on the fundamental assumption that it is in
the Indianichild's best interest that its relationship to the
tribe be protected'...{and] 'seeks to protect the rights of
the Indian child as: an. Indian and the rights of the Indian
community and tribe in‘retaining its children in its: society"'.
(emphasis added, citations omitted)
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See also 25 u.s.c, 1 i
2e2.C. 1902 which stat
are to w LC] es that -the
protect the best interests of Indiérrgggigrgﬁ,the e
- security of Indian tribes,, s TO O

L . iThe‘ - Pr.lmary § mechanlsm ut 1ze by N .Congress- tO‘ ex‘xsu: ]:‘ e‘ the
; il d = L sure
preservat on o that C. - i rela t’ ’ onsh W to Your al
1 £ at . hlld.trlbal, 1 i ip aé ‘ t 1

:s;::ggg::oiiiﬁ"i Holyfield, su ra, 490 U.S. at 45
g al authority. i ST3
Holyrieng cariX noted,~"1é gsover chlld welfare matters. As the

?g:vto=mention its legislative

enac

e ggggiae:hat Congresg-was concerned with the 'rji ht

authoritise - 3eS a:g 44lzglanAkcommunitieS' vis-a-viég ;iagg

hor " Id. ~45. ccordingl the i

s makigf %roylglons recognizing. and stre%g{ﬁenin ﬁSYA el eorl
) g declsions about Indian children. See éigLe Fribal role

=25 U.8.C. 1911(a) (exclusi ; o
. i us H H : s
children resident oé qpmic;XZdtrlbal jurisdicti

on over Indian
on the reservation);

-~ 25 u.s.c. 1911(b) tran £ - Vi
=D re J i
v . . ( S ef of off reser atlon state court

- 25 U.8.C. 1911(d) (requiri
. rin i
court. judgments fyll fagth ang zizgit??urts ©0 accera trival

~ 25 U.S.C. 1912(a) (requiri i ian frzbes b
1912 (requiring notice to Tndi i Yy
state courts in involuntary chilg custody proceedings);
- I

~ 25 U.8.C. 1914 (providin i i
g-.Indian tribes wi 1
:Zal}enge sta?e placements that do not conf;§;2v§§$ he Aot o
quirements in federal court) ; . * the Act!s

- 25 U.5.C, 1915(c) (recognizir
¢ - > ( gnizing, as a matter of
tigggllytestabllshed .placement’ Preferences fggsral éaw,
p ments of off-reservation Indian~children)' state
’

~ 25 U.S. >gnizi i
U.S.C. 1915(e) (recognizing right of Indian tribes to

obtain state record inj
ohildnen) ire X s pertalnlng to the placement of Indian

- 25 U.S.C. 1919 (au izir i ’
velrare agreements).( thorizing tribal-state Indian child

Moreover, the Icwa includ
L CWA €S a number
iddltlon.to the.p;ov1sions described absveo
tﬁep Indlgn fa@llies intact and directly oé
e relationship between the tribe and those

f other brovisions, in
yhigh‘are designed to
1pd1?eqtlyvto Protect

individuals eligible
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for membership-in the tribe. See(“ve.g.,

U.s.cC 1912(e) and ‘.(f)" (establishing subst;a[rrllt.;,lji.xélel
—s.taxzxgarde .fo;' involuntary fositeax: cer:a x?elr?tc'esme;:rgrftaa;»rights
i or termination:of‘an’Indian ] \ :

Slgiig .exceed those provided -under state 1aw) ;

-.25 U.8.C. 1915(a)" (requiring that’ adoptix;e p]ﬁi?.z?i;tivigg
Indian .children under state: law be made pre ex:; dally e
.~ the child's ! extended ‘fami.ly, ot.he=r mex:nbeé': S e heent
child's tribe or other Indian families, in tha , ab :

good: cause to the contrary); A

- 25 U.5.C. 1915(b): (requiring that foster care plt?icaeiﬂle;t:izﬁ
Indian' c.hildren under state law be made :preferder; Cially v
the child's extended family, 2 tr;ballﬂgtiiigsizn e o -

i oster home licensed by a 1-1 : »
i?igggi;?agproved or Indian-operated facility, in that order,
absent good cause to the contrary);

- 25 U.S5.C. 1915(d) (requiring that ttl;e ‘;;;tl:gzglb;rglescs:z;i]é
£ the Indian community mus e ;
22?13?:35?12: it applies the placement preferences) ; and

25 U.S ij 1917 (providing adult Inc?iianf adog;:e;uwg;ggetg?
r to ac i i rds for
ight to access their.adopt_ion reco for
Z;?:kalblishing their Indian tribal membership) .

Many of thel sections of the ICWA and a mejorlgzgtigioluntary
blem which Congress sought to address invo irpet]

a1 £ children from their families and tribal commt,lln Les o
T ment £ such children into both foster care and a plear
placemeni 2 See, e.g., 25 U.S5.C. 1912. However, it is elso;ce ar
B ot W ad {:ions of Indian children were likewis
Ehat o i) CongE ‘evidence it had heard. As

t concern to| Congress based upon 1:.he e had he e and
the ited states Supreme Court »speciflcaliy feund, b e
e Unlh ve an interest in maintaining ties independent £_the
Chglld 1aparentsi' interests and, thus, "Congress rd.ete.rmé.pon acd
s tl:lrat such [voluntary] placements to the ICWA'S ]urlsdigec:li i
sgbjec rovisioné even in: cases where the paren}:s consfex} o el
etin becauée of concerns going beyond the wishes of 1n videas
ad?:zxtﬂ]‘:zn"" Id. at 49-53. As ‘explained ‘in In re P:Idop_fgigg) o Coile
22 Indian Heritage, 543 A.2d. 925, 931—933 égé J. 198 B
cited approvingly by the Holyfield court a .S.

The effectj on both the tribe and the Indian=chi]:.c; ?:fxetgime
lacement of the child in a non-Indian setting lF B e
vlthether or not the placement was voluntary. ur ,

i ds
the economic factors that led Congress to provide safeguards

against induced voluntary relinqqislémen';sl at;c;mzﬁiteagggggérelz
1 implicated ' in private ~ad
areFi:gEZ?;,ywnils -an'unwed mother might have a legitimate

7
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and ' genuine -interest in. placing' her child. for -adoption
outside of-:an Indian environment, : if she believes sucha
placement. isin.the child's~best:interests, . consideration
must also be.. given: to...Congress' belief  that, whenever
possible, it. is: in'.an Indian:-child's best interests to
maintain a relationship with his or her tribe.

[543 ‘A.2d at 932]

See also House Report No. 95~1386, supra, at 11 (recognizing that
many "voluntary" consents are not truly voluntary). ‘

Thus, the ICWA specifically prohibits relinquishment of- an
Indian child for adoption-for at least ten days after birth. 25
U.S.C. :1913(a). Moreover, such consents must be executed before a
court of competent jurisdiction and a Court takinga voluntary
consent to the termination of parental rights  must determine that
the consequences of the consent: "were fully understood by the
parent or Indian custodian", including, if necessary, the use of an
interpreter  to explain the consequences of the consent in the
parent's native language. 25 U.S.C. 1913(a). This is to ensure
that voluntary relinquishments are truly voluntary.

Moreover, the jurisdictional provisions. in 25 U.S.C. 1911(a)
and (b) are fully applicable to voluntary proceedings. Thus, only
the tribal court, .and-not the State court, is a "court of competent
jurisdiction® for +the purposes of taking .a consent to the
termination of parental rights when the child is a :reservation
resident or. domiciliary or a ward of -the court. ~ Holyfield, 490
U.S. at 52, n. 26. In-addition, tribes are provided with the right
to intervene in voluntary proceedings, 25 U.S.C. 1911(c), and the
placement preferences in 25 U.S.C. 1915 .apply to voluntary
proceedings. The collective intent of these sections was to ensure
"that  Indian child welfare determinations [including adoptive
placements] are not based on 'a white, middle-class standard,
which, in many: cases, forecloses placement with (an)  Indian
family." Holyfield, supra, 490 U.S. at (1602). 25 U.S.C. 1914.1

1 1the description of the- provisions of the ICWA included

herein is based upon the most widely  accepted interpretations of
what these provisions mean both in‘practice and as applied by the
courts.. It is-true that.there may be individual cases: that have.
interpreted a given section differently than may be described in
this testimony. -‘Because it-would-be far beyond the scope of this
‘testimony to provideran exhaustive:analysis of what the courts have
done with every section-of the ICWA, I have limited my analysis to
the summary form in the text of my testimony. However, should any
testimony be submitted which raises questions which the Committee
would like to. have answered, I would be happy to provide such
additional legal analysis as would be desired.

8
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Thus, - based . upon :-the..compelling testimony: -that: it heard,
Congress:.enacted the ICWA.in:sorder: to (1) “provide for .procedural
and substantive protection-for:Indian children-and: families and (2)
recognize and formalize a substantial role: for Indian tribes in
cases -.involving- : involuntary. and .- voluntary child :custody
proceedings, whether on or off reservation.

IXT.. "S. 569 and H.R. 1082
A fair and reasonable approach to refining the ICWA

During the/ last few .years,a very~sméll number -of" "high

profile" voluntary adoption cases have come to the attention. of
Congress. These cases. involved -adoptive placements with mostly
non-Indian. families that were challenged: sometime after ‘placement
occurred by Indian tribes .or natural parents who invoked the
protections of the ICWA. These cases resulted in extended court
proceedings which caused great..distress :to-all concerned -- the
child, adoptive parents, natural nuclear and/or extended family and
the Indian tribe., Even though AAIA would emphasize that: such cases
constitute a very small number of the overall cases decided under
ICWA each year, ;AAIA agrees that it would :be 'desirable to reduce
the number of such cases even :further if this is-possible.
|

However, ié is essential that any effort to address these
cases do ‘so 1in jthe..context of the continued recognition of the
essential: role of Indian . tribes' in'ICWA proceedings  -~- not' only
because of tribal sovereignty issues, but also because it is 'in the

best interests of Indian children. Thus, Congress must continue to

resist efforts ﬁo respond to ‘these' contentious adoption cases by
weakening the abFlity of Indian tribes to invoke the ICWA.

) Rather, we ﬁrge Congress. to embrace the approach incorporated
in S, 569 and H.g. 1082.. These bills'are the:result of a ‘year-long
process which began in June 1995 .with a dialogue between attorneys

and representatiyes from tribes, Indian organizations-and adoption,

attorney organizations. Out:of that dialogue, a consensus emerged
as to how these troublesome cases might be addressed. At the
National Congress of American Indians (NCAI) Mid-Year convention
last June, tribal representatives from across the nation considered
the consensus bill developed by this working group, as well as
other draft bills, including a'modification .of the consensus bill
developed by the {Aberdeen Area Tribes at a meeting in Pierre, South
Dakota. After two days:of intense discussions, NCAI prepared and
approved: an ICWA| amendments bill for introduction' in Congress.

This NCAI-bill became the .basis for S. 1962, introduced by
Senator John McCain- and H.R. 3828, introduced by Rep. Don Young in
1996.. These bills, which have now become-S.7569 and H.R. 1082 in
the 105th Congress, would:

Require notice. to Indian tribes in all voluntary
proceedings.
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Require that #if 'a"Tribe ‘is" to- intervene in voluntary
termination proceedings, <it:must-do so-within 30:days-of
receliving ‘notice-in:the:case of 'voluntary:termination of
parental -rights and within 90 days:of receiving notice-in
the case .of a-particular adoptive:placement. i
e Limit parents' rights‘to withdraw consent to an-adoption

to 6 months after relinquishment ofthe.child or-30-.days
after“the: filing ofi‘an adoption petition, whichever, -is
later; if an adoption is finalized before’ 6 months,.-that
would also~end’ the period. during which:consent may  be
revoked. n u .

Provide for criminal-sanctions for -anyone:who assists a
person to 1lie about their Indian: ancestry for the
purposes of applying the ICWA. :

. Allow state courts to enter enforceable orders providing
for visitation -or continued contact. between tribes,
natural parents, extended family:'and an adopted child.

. Require attorneys, public and private agencies to inform
Indian parents of their rights under. TCWA.

. ‘Requirethat ‘tribes certify that a child is a member or
eligible ‘for membership #in the. .tribe when:ithe tribe
“"intervenes in a child: custody proceeding.

. Clarify tribal court:authority to declare children wards
“ ofthe‘tribal court. ‘

The ‘changes to: ICWA proposed by S. 569 and H.R. 1082 wogld
improve the voluntary  adoption process:for-all concerned -- Indian
children, tribes and families, as well as' adoptive parents.: This
is true for several reasons.

First, providing notice to:Indian tribes will“address one of
the major causes of the difficult’legal’custody disputes that have
arisen” in the*voluntary adoption context. :Because the ICWA does
not currently include a specific notice requirement to Indian
tribes in the case ‘of ‘voluntary adoptions, Indian tribes frequently
do not learn of such adoptions*until some time-after the initial
placement has been made. - 'Particularly in the case of "an off~
reservation birth ‘to an unwed mother --- . a. common circumstancein

these cases —- there may be a significant delay in such information

becoming known within the tribal community. Thus, even:-where an

‘Indian tribe acts. promptly upon ‘learning. of . the placement,  a

situation may have developed where the child has already spent a
significant amount of time in the adoptive placement before the
tribe has intervened.

Providing ‘tribes with prompt notice in all cases will

10
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facilitate ‘a prompt tribal response when-the tribe believes that a
particular placement would-be in the child's best interest. Notice
will:help to-enhance-the 'possibility . that Indian children placed
for-adoption by their natural parents:.will be expeditiously placed
in good homes,.  whilej at. the .same. time ensuring that children are
not .removed from their extended families and tribes  in cases where
such -permanent homes: are available.within their extended families
or tribal communities. Couples that-.may have: been identified as
prospective -adoptive parents will know before placement (or within
a very short. time thereafter) whether a member . of, the child's
family or tribe has an interest in adopting the child, thereby
lessening the risk that a child will be transferred to a new
placement after an extended time in an initial placement. AAIA
would respectfully submit that those who would oppose such notice
are not really -concerned about ensuring good homes for Indian
children. Rather they are simply seeking to find available
adoptable children for non-Indian adoptive parents. Congress has
an obligation- to enhance the possibility that Indian children who
‘need placements are placed :in good homes as soon as. possible; it
does not have the! obligation to ensure that all persons wanting to
adopt are able togget a child without regard to that child's future
connection ‘with 'his -or her heritage and natural family. At
present, several states have explicitly recognized and successfully
implemehted a requirement that notice be provided in voluntary
proceedings. See, e.g., Wash. Rev. Code Ann. 13.34.245(3), (5);
26.33.090(2); 26.33.110(2); 26.33.240(1) (West Supp. 1989); Minn.
Stat. Ann. 257.352 (2),:(3); 257.353(2), (3) (West Supp. 1989);
Okla. 10 0.8. 1991, section 40.1 (as amended in 1994); Mich. Court
Rules 5.980(A). § Moreover, -in other states, it appears to be
standard practice to notify tribes of voluntary proceedings. See,
e.qg., B.R.T. v. Executive Director of the Social Services Board of
North Dakota, 391 N.W.2d 594, 595 (N.D. 1986); In _re Adoption of
Halloway, 732 P.2d 962, 963 (Utah 1986).. . Thus, notice to Indian
tribes in voluntary proceedings is entirely feasible and desirable.

At the same time, under these bills, if a tribe does not take
action within a specified period .of time, the tribe will be barred
from intervention. Prospectiveradoptive parents and.children will
know the time frames that are applicable when the placement is made
and will have assurance that the adoption can go forward without
later action by the tribe which may disrupt the adoption.  The time
limits on parental withdrawal of: consent serve the same.purpose in
terms of “a parental challenge post-placement. Thus, prospective
adoptive:parents! fears that placements will be disrupted at.some
unknown point inthe future, which may have a chilling effect upon
adoptions, should be alleviated by this bill. The potential for a
child to be transferred from an adoptive placement -after an
extended period of time in that placement should also be minimized.

Likewise, réquiring that parents be informed of their rights
under ICWA should decrease the number .of disrupted placements.
Providing naturgl parents with this information increases the

11
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chances thatuavparentuwill*fully consi is’

4 will: ider- his’or..her place
opg}ons at the very beg;nning of the process. The combigatioﬁegg
notice- to the‘tribe and‘full;informatibnvt01natural~parents will

help'to’ensurefthat«auyoun i Z Thai

] > ; g, “Vulnerable:!'Indian. parent

gﬁéggﬁeg_géfqrmatlon available which that parent nSZﬁs tolxﬁiétZE

i ed ‘decision.  “When’ only-an adoption attorney or i

i > n I C agenc

1ngolved:w1th;a young- parent consideringvadoptisi, théie~g;}:

su stantlgl llke%lhood that' -extended family ‘options' will" not  be

gﬁzigiegill ﬁzﬁurtnglthat parents have “full information from the
- P To-lessen the number of lat di i i

because the parent was confused of the possinie n afise

] and unclear of the possible i
that were available to her when she placed the'chifd for adggzigzs

The possibility of open adoption

groceeqlngs, another “part 'of these bil
armonious placements‘of children and avoid conflict i

in some cases.

State cour?s do not always have “authority currently to recogn?ie

open adoptions, even where the parties have reached- an agreement.

as - an ‘option in all
l1s, may also facilitate

In addition, the amendments provide more as

. 1 surance that
parties will "play by the rules". "“'The criminal sanctions w?ii
discourage corrupt attorneys-and others from subverting the ICWA.

There is considerable anecdotal evidence that natural

often told by adoption attorneys-and agencies that iieyp2§iﬁiz :gz
reveal t@at the child ' is ‘of Indian heritage 'in order to avoid the
application’of ‘the Indian Child Welfare Act. ‘Such deceptions have
been‘the cause of a number”of hotly contested cases which occurred
because of the initial incorrect determination that the ICWA should
not be ‘applied to -the.child 'in question. :

Similarly, the provisions deaiing with tribal certificati
1 ; 1 ion of
membership' and tribal court ‘wardships are- a ‘measured effort to

provide ‘assurances: to. other parties that tribes are following a
specified set of rules’as well. ‘The certification requirement is
de§1gned-to ensure -that ‘tribes are following the membership rules
which they have established. = The wardship ‘section .clarifies the

applicable jurisdictional framework which ‘governs tribal court
wardships. : o :

. Thus, although there are other provisions which AAIA would
like to see in an ICWA bill ideally -- such as a provision
disavowing the "existing-Indian family exception" -- AAIA is very
supportive of enactment of the bill in its current form because it
believes that this is-a carefully crafted consensus bill that will
improve the ‘application of ‘the ICWA "in the voluntary adoption
context to the benefit of':Indian-children, families and tribes, as
well as adoptive parents. It believes that the amendments will
advance the valid goals of decreasing the number of extended court
dlspgtes which will arise under ‘the ICWA and ensuring the best
possible permanent placements for Indian children, while continuing
to recognize that tribal involvement with Indian children is in
their best interest. AATA urges you to enact this legislation.
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ASSOCIATION ON AMERICAN INDIAN AFFAIRS, INC.: .

' SUPPLEMENTAL TESTIMONY FOR THE RECORD OF THE ‘
JUNE 18, 1997 JOINT. HOUSE-SENATE HEARING .ON S. 569 AND H.R. 1082.

.. Chairmen Campbell, Young. and members of.the Senate Commit?:ee on

Indian Affairs and House. Resources Committee.. The Association on
American:  Indian Affairs,.. Inc.. (AAIA), a. national non-profit
citizens' organization headquartered.in South.Dakota, previously
submitted testimony in regard to S..569 and H.R. 1082 for the June
18, 1997 hearing record. It would like to submit this supplemental
testimony for the record to. respond to the legislative proposal
offered by Rep. Deborah Pryce (R-Ohio) in her testimony before the
Committees on June; 18, 1997.  Rep. Pryce's approach -- ICWA does
not apply unless "at least one parent maintains significant social,
cultural, or political ties.to the tribe of which either parent is
a member" -- is anti-family, destructive of tribal sovereignty,
would cause enormous litigation and delay permanent placements, and
is probably unconstitutional.

Currently, although a few courts have adopted the so-called
"existing Indian family exception", see Matter of Adoption of Baby
Boy 'L, 643 P.2d ;{168 (Kan. 1982) wherein the. test. was first
recognized, most .courts have held that the . application of the
Indian Child Welfare Act itself is dependent upon the presence of
two elements: (1)}a state court "child custody proceeding" as that
term is defined in 25 U.S.C..1903(1), and (2) an "Indian child" as
that term is defined in 25 U.S.C. 1903(4), as the subject of the
proceeding. See Mississippi Band of Choctaw Indians v. Holyfield,
490 U.S. 30, 42 (1989); In re the Custody of S.B.R., 719 P.2d 154,
155-156 (Wash. Ct.|App. 1986); Matter of Kreft, 384 N.W.2d 843, 845
(Mich. Ct. App. 1986); Matter of Appeal in Maricopa County, 667
P.2d 228, 231 (Ariz. :Ct. App. 1982); A.B.M. v. M.H., 651 P.2d 1170
(Alaska Sup. Ct. 1982), cert. den., sub nom Hunter v. Maxie, 461

U.S. 914 (1983); 1In the Matter of the Adoption of a Child with
Indian Heritage, 111 N.J. 155 (1988). "Indian child" is defined
under the ICWA t¢ mean "any unmarried person who. is under age
eighteen and is either (a) a member of an Indian tribe or (b) is
eligible for membership in an Indian tribe and is the biological

child of a member |of an Indian tribe." 25 U.S.C. 1903(4).
|

The Pryce pi'oposal would narrow the coverage of .the Act
significantly by reclassifying many children currently. considered
to be Indian as non-Indian for the purposes of the Act. It would
exclude from the Act children whose parents do not. (in the opinion
of a state court or agency) maintain a:significant social,. cultural
or political affiliation with an Indian tribe notwithstanding that
they are members.| By excluding such.children, the Pryce proposal
directly undercuts the ICWA in very substantial ways.

A. _The Pryce proposal is anti-family.

The ICWA re :6gnized the vital ‘importance of the extended
family in Indian jsociety. Yet, the main impact of Rep. Pryce's
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‘jJudgment based upon:-its own membership rules.. It is . a well settled
principle that Indian.tribes:have:the:authority to define.:their
membership and that 'this authority is .integral.to.the survival: . of
“tribes and-the exercise of:their sovereignty.  Santa Clara Pueblo
‘V. Martinez, supra, 436 U.S. at 72:-n.32. Ly ) .

C._ The Pryce proposal would not achieve its stated purposes.

-1._ :The adoption process -would not be simblified,v

The: standard for: coverage of the ICWA 'in the Pryce proposal .--
maintenance of a ‘"significant social, -political. or cultural
affiliation" with ‘the tribe ---is.not defined. What is social,
cultural or:-political affiliation? What evidence proves..or
disproves -'such affiliation? What level of affiliation .is
significant? It.is dikely that the meaning of -every word in . this
test would be litigated repeatedly and that the Pryce proposal
would cause an enormous increase in litigation and not a decrease.

State agencies "and court. would be overwhelmed by

implementation of the new standard.

2.

Because: Rep. Pryce's proposal -would- apparently. affect. the
application of ICWA in involuntary foster care-and termination. of
parental rights 'cases in . addition to. voluntary adoptions, .her
proposal would  require the' reevaluation of thousands of child
welfare cases across the country to determine whether a parent.of
the child maintained significant social, .cultural or political ties
with the - tribe.:| This will- place 'an enormous- burden- upon  state
social services !agencies and courts, thereby delaying permanent
placements. Indeed, the Attorney Generals of four Western states
-- New Mexico, Oregon, Washington and Nevada -- strongly opposed a

similar proposal| in: the last Congress.

Rep. Pryce's proposal _goes _far beyond adoption

cases _involving . children of "limited" :Indian
ancestry which gave rise to the legislation e

a. It will exclude ‘bona fide Ihdianvchildren

li

3.

The: imposition of-a "parental/tribal affiliation .test™ would
exclude ‘many bona :fide Indian:children and :-parents.from the Act.
‘The “"affiliation" test would exclude even full-blooded :-Indians
‘whose extended family is fully involved in tribal affairs.and whose
parents may have previously been closely connected with their tribe
if, at the time pf the proceeding, the child's parents happen to. ke

alienated from their:tribe(s). in the view of: a state court judge.

degendencx‘
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‘Tanaha Tribal Counci
HEALTH AND SOCIAL SERVICES
Box 130 '
Tanana, Alaska 99777
(907) 366-7170
(907) 366-7195 FAX Koo

Ben Nighthorse Campbell, Chairman
Senate Select Committee on Indian Affairs
SR-380 Russell Senate office Building -
Washington D.C. 20510-0605

Dear Senator Campbelt:

“The Indian Child Welfare Act.is regarded by this Tribe.as one of the most important pieces of
Indian legisiation ever enacted and we've watched with:some concern as amendments have bgen
proposed. The amendments as currently drafted appear to consider the.concerns of non-tribal
people while strongly affirming the responsibliity of tribal governments to protect the children of
the tribe. The amendments seem to us {0 be well-balanced. -What continues to concern us bk
that in Alaska there is not a universal understanding or-agreement about how ICWA applies to
Alaska tribes.. 1t would|be beneficial to all concerned if language was added that makes it clear
that Alaska tribes are the same as all other tribes with regard o ICWA. . :

. B § 5 N

Tanana-is a small Athajbascan‘lndian tribe lotated at the confluence of the Yukon and Tanana
rivers approximately one hundred -and fifty-alr miles from Falrbanks. -Like many remote Alaska
Native - villages, child welfare in-Tanana-has always been :the' responsibliity .of  the Tribal
government. 'Although| P.L.280 imposes concurrent jurisdiction in:civil issues, the reality is that
the State -actually lacks the financial resources and Infrastructure to provide the mest basic
services, Including police, judidal, ‘and -social services, in-the many remote Alaska Native
communities. The State has never been able to provide even minimal child’ protective and
related family services In Tanana; such setvices have been provided by the Tribal government.
In 1978 the Tribe formalized traditional chifd protective practices through the creation of a Tribal
Court ordinance. A Cogdiﬁcah‘on of Children’s Ordinances of the Tiibe was compited and formally
adopted; ordinances and regufations for the llcensure of Tribal foster homes put in place. The
‘rribe focuses on lntenwentlon and prevention. The Tribal social services staff utilizes extended
family support systems and Tribal foster care. Tribal foster care has been provided to more than
fifty children since’ 1984 at no cost to the State of Alaska, N

ICWA compelled states, including Alaska, to recognlze the unique responsibilities that tribat
governments have with regard to the well-being, of tribal children. As a result, the Tanana Tribai
Councii and the State of Alaska entered into a State/Tribal ICWA Agreement In. 1988, This
agreement allows the;Tribe and the State of Alaska Divislon of Family Services to coordinate
services and work together on ICWA and family reunlfication issues, With this agreement, the
tribal social services office has been able to share Information, successfully intervene, and create
family.reunification plans to prevent the breakup of Indlan famlties.. Tribal social workers have
even provided enwaqnw-dﬂld protection: services for non-tribal children who: zre living.in this
community when State social workers have been too busy 1o travel to the village: Unfortunately,
sich agreements betwpen tribes and the State are rare in Alaska, and not universally understood
or even known about by all State soclal workers,

The Issue Is further iclouded by the adversarial stance taken by factions within the Staie-
government with regaid to Indian tribes in Alaska; some sodal workers are unsure 8s to whether

0 - e g
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illage and mowi
emp_olgayment or education or other reasons. Often this move igs tempg:':rs ?rusr::s?a:anleaswg
families returning " to live: in-the:village while:maintaining close tles with the village. 'T ibal
citizenship is no more lost when a tribal member moves to Fairbanks, - than US. citizensh‘i i r;
If a US cltizen:moves temporarlly to France. . Nor-Is the tri ave of the

: tribal ,
responsiblity for the well-being of that tribal member, particularly If the tribar mer oy _Of, the

If ICWA is interpreted by State agencles In Alaska (as it has been:from time to t

Is inte m timeto t
tribes jurisdiction only when a child Is actually domiciled in a village, the abllity of"x'ﬁl tt';ll::o;
protect its children Is impacted.  These instances create a diversion in terms of financiat

resources and staff focus as tribes are: forced to utilize the legal syste
responsibility for Indian children under ICWA. “ " {0 ream the trbal

We are very concemned that the issue of protecting Alaska Native childre'n; will be Iost

hold unt:lvqt_:her Indian jurisdictional Issues are resolved in Alaska. This need not l?;pgp:tnolr:'
language is included in the amendments t6 ICWA that make It clear that:Alaska tribes ‘are the
same as any other tribe in th: matter of Indian Chiid We{fare. :

Tribal participation is vital to child protection in Alaska; and language that will allow State ;nd th
2 5 ’ e
t{nb&s to focus thelr energies and scarce resources on the children rather than on litigation and
issent is necessary. Please consider this in light of the amendment process, -
e 5

Sincerely yours.

> =
Carla 6o .,.-_;- iney, Director
Tribal Heititand Social Services Office

ESSRAT I NFP@

Faith M. Peters, Prasident
Tanana Tribal Councit
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: " Amendmnen t
i .
‘The Indian Child [Welfure ACt is hereby amended by
adSin;. the fuvllowing new gaction.at the end thereof;
b .

: o o
“Notwithstanding any other.provision:of law, -the
provisrons ot 25 U.8.C. 1911(b) shall apply to. any
Alagka Native village to .the same extent, and in
the same manner, as that provision applies.tc any
other Indian Tribae.*

t
i
i
H

R.poit Language

This amendminh i intended to claiiﬁy the law with

; t to tHe application of the Indian Child Welfaxe
I]iifp?grhg.an;:‘ I:Pspecifinn that. eaction 1911(b). .uhifh
provides for what| ie-kuown aa: “rcfcrral. jurisdiction,
applies currantly to =ll Alaska Native villages iu the
ame mannear &5 iv does to all other Indian tribes.
Section 1911 (b) esteblishas a form ol Concurrent
jurjiediction for .tribes and stales, a jurisdiction thac
is available under Lhe Act for all federally recognized,
tribes incliding rAlaska Narive villages,” 3s poted in
seclion 1903 (8) of the Act. ‘lhe amendment makes clear
that application 6f section 1311(b) to Rlaska Native
villages does notireguire that the villages invoke the
reassumprion provision of section 1918 of the Act -
which appiies to tribes seeking to reassume exclusive
jurisdiction under 1911(a). The amendment is io
conformity with the 1991 ruling of the United States
Court of Appeals for the Ninth Circult in the-case of
Native Village v.%}uaska. 944 F.2d 548 (9th Cir. 1991).

|
i
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U. S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney Goacrai Washington, D.C. 20530

July 29, 1997

Honorable Ben Nighthorse “Campbell
Chairman

Committee. on Indian Affairs

U.S. Senate

Waghington, D.C. 20510

Dear Mr. Chairman:

Thank you for the opportunity to provide the views of the
Department of Justice on S. S€9, and its companion bill H.R.
1082, which would amend the Indian Child Welfare Act of 197s8.

As the United States has rarely been party to litigation
under the statute, the Department of Justice's experience with

the Indian Child Welfare Aok, 25 U.S.C. 1301 et Beg. (“ICWA") ig
limited. However, we have reviewed the bill in light of our
experience with civil and criminal enforcement, the United
States' commitment to supporting tribal self-government, and
basic principles of statutory construction. We hope the
following comments will be helpful to the Committee in
conaidering the bill.

The Department supports S. 569, H.R. 1082, and the important
purposes of ICWA to promote the best interests of Indian children
and the stability and security of Indian tribes and families. We
support the companion bills because they would. clarify ICWA's
application to veluntary proceedings, establish some deadlines to
provide certainty and reduce {delay in custody proceedings, and
strengthen federal enforcemerit tools to ensure compliance with
the statute in the first instance. Also, the provisions for
adequate and timely notice to Tndian tribes and Indian parents in
$. 569 and H.R. 1082 would increase the likelihood of informed
decision-making by parties to the adoption or foster placement.

J

The provisions in the proposed legislation amend ICWA in a
manner that is both respectful of tribal self-government and
conducive to certailnty and timelineas in voluntary adoptions of
Indian children. We understand that S. 569, and its companion
bill H.R. 1082, reflect a carefully crafted agreement batween

Indian tribes and adoption attorneys designed to make Indian
‘child adoption and custody proceedings more fair, swift, and

cextain.
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o 2

We appreciate

respective Committees: have made; to. propose amendments Lo

i istance, please
strengthen ICWA. If we may be of additiorllal ass
do nogthesitate to call upon us. The Office of Management and
Budget has advised that there is no objection to the gubx?lss:uan
of this letter from the standpoint of the Adm:.nlstrat:.t\:n‘ s

program.

Sincerely,
Andrew Foiz :
Assistant At ey Genexal

cc: Sepatoxr /Daniel Inouye
Vice Chailrman

the efforts that you, Chairman Youngd, and your: *
MISSISSIPPI BAND OF CHOCTAW INDIANS .
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TRIBAL OFFICE BUILDING
P. 0. BOX 6010

397 JuL - FEBFPYONE (601) 656.5251
July 7, 1997

Honorable Ben Nighthorse Campbell
Chairman

Senate Committee on Indian Affairs
Washington, DC 20510-6450

Dear Senator Campbell:

I am writing to thank you for your kind wwvitation to testify before the Serate
Committee on Indian Affairs on S.569, the amendments to:the Indian Child Welfare Act.
Unfortupately, tribal matters prohibited my travel to Washington at that time.

However, had | testified, ] would have reiterated, in the strongest possible terms, my
support for 5.569. Last year, Indian Country, as a whole, was consumed by the emotionally
charged and ‘terribly difficult matter of Indian child adoptions. My own_tribe, in.the
Holyfield case, was forced to confront the issue and, having secured a U.S: Supreme Court
ruling granting jurisdiction to the' tribe, made what we then ~— and continue to do so —
believed to be in the best interest of the children who are members of our tribe. It was
precisely because of this experience that I believe the-terms of $.569 will; to the degree that
we can, best protect the futures of Indian ch&ldr@:n, theit birth and adoptive parents, and
their tribes. o i

T 'am grateful for your suppott of this legislation and for your leadetship in moving it
forward for consideration in this Congress.

_Sincerely, - J ‘
Tribal Chief
PM:tim
c: Senator Thad Cochran ~
Senator Trent Lott

"CHOCTAW SELF-DETERMINATION"

PHILADELPHIA, MISSISSIPPI 39350 .
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position on the amendment to ICWA. It j isin the
Senate and Congress acts on this i unport

tate of Alaska to have this dial
ant legislation. ieiogue before the

Y nee ; WASHINGTON, DC 20510-0202 Sunea, A 536071047 " Thank you for your immediate attenr.ion to this matter.
ETERANS' 5
(202) 224-8865
INDIAN AFFAIRS . 120 Tosains Bav Boan, Sume 350
. Kenn, AX 99811-7716
(907)
108 Maw STREET
ToriaN, AK 99901-8439

(807) 225-6880

Pl

August 6, 1997

cc: The Honorable Ben Nighthorse €4 npbell

Governor Tony Knowles The Honorable Daniel Inouye

State of Alaska
P.0. Box 110001
Junean, AK 99811

Dear Govemor Knowles

On July 30 the Senate Indian Affau's committee marked up and passed out of committee S.
569, a bill to amend the Indian Child Welfare Act ICWA) of 1978. 1 voted for passage of the bill
out of committee. Idid not offer at this time the enclosed amendment language to the bill,.which
some Alaskan attorneys brought to my attention. As you know, upon my request for the State’s
position last year, John Katz sent me a letter in which he:wrote that the State “did not oppose”a
substantially similar amendment. Martha Stewart of your office today informed my staff that the
State has now taken a slightly more affirmative position, namely, if I'would like to offer the
language, then the State would support my efforts.’ As usual, Martha gave us a prompt response,,
and I and my staff apj preciate her conscientious work.

Before I can consider whether to offer the enclosed language as an amendment to-the bill
when the full Senate takes it up for consjderation, I need to know the State’s position on the
language. The language would effecuvely nullify three Alaska Supreme Court cases on the issue
of jurisdiction of Indn@n Child Welfare Act cases in'Alaska: ‘As the legislation may have great

-impact on Alaska Native children and the people, mostly Alaskans, that are most interested in their
well-being, I do not think it is appropriate for me to offer the amendment without having an -
informed position from the State.

I would like to know if you want me to offer the enclosed language. I would of course

also like to know if you support 8.569, with or without this proposed language. In addition, I
would like an explanation of the procedure for adoption and child custody proceedings of ‘Alaska
Native children in Alaska, and how they are affected by the Indian Child Welfare Act of 1978,
Can the actions of social service workers determine the court of jurisdiction over these cases?
Does the answer to this question depend on-whether the child or social worker is in a rural or urban

area? What criteria causes an Alaska Native child to be covered by this act? How does the split in
the decisions of the Alaska Supreme Court and federal courts affect the application of ICWA in
Alaska? Does this judicial split cause hardships for some adoption and child custody cases?
‘Wounld the addition of the enclosed language to the bill alleviate the hardships, if they do exist?
Has the State taken apy actions, such as cooperative agreements with Native villages and their
councils, that have facilitated the application of ICWA in Alaska, in ways that may not be apparent
from simply reading the Act? Lastly, please feel free to provide me with additional information that
will help me to evaluate the potential impact of the proposed language on 8.569.
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1 Amendment

The Indian ch:r_lcl] Welfare Act is hereby amended by
adding the follohlng new. section at the end thereof-

‘Notw:.thstandmg -any other provision of 1aw. ‘the
provisions of 25 T.s.C. 1911 (b} shall apply to any
tribe wh:_chlbecame subject te state jurisdiction
pursuant toithe Act of August 15, 1953, to the
same extent) and in the same manner, as that
provision zpplies to any other Imdian 'rribe.

|

1
i
i

Report Language

Thie amendment is intended to clarify the law with
respect to the application of the Indian Child Welfare
Act to tribes inimtates covered by Public Law 83-280.

It spec:.f:.es that. section 1911(bk), which prov:.des for
what is known asg |“referral ju.':':l.sd_‘l.et::l.on." applies to
all such tribes J:Ln the same manner as it does to Indian
tribes in other! (states. Section 1511(b) establishes a
form of concur.cant jurisdiction for tribes and’states,
a Jurisdiction that is available under the Act for all
fedarally recognized tribes. The amendment makes clear
.that application iof section 1911(b) ‘s zeferxal
Jjurisdiction deoes not regquire that a "P.L. 280" tribe
firast invoke the l::eassumpta.on provision of section 1818
(which applies to tribes seeking ko reassume exclusive
Jjurisdicticn m:.c’ler 1911{a)). The amendment 1is in
conformity wich | [thhe rulings of the courts of appeals in
the Eighth and N:unth Cireuits, see, Walker wv. Rushing,
898 F.2d 672 (8tH Cir. 1890): Village v. State, 944
F.2d 548 (3th c::'- 1991) .

WPOCS\T . \ICWA\DET4.L. .
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July 2, 1997

Chairman:Ben Nighthorse Campbell
Senate Indian Affairs Committee -
838 Senate Hart Office Building
Washington, DC 20510

Dear Chairman Campbell:

We are pleased to provide this statement for the record of the Joint Hearing with
the House Committee on Resources on H.R. 1082 and §. 569, bills which would amend
the Indian Child-Welfare:Act of 1978.

F1rst of all, we-are concerned that, apart from Rep. Pryce, the public witnesses
invited to appear before you at the-Joint Hearing were all in favor of the proposed
legislation. In fact, the National Council For Adoption went so far.as to request the
opportunity to offer testimony both verbally and in writing but was refused. With all due
respect, we do not believe that a truly democratic process was used and that therefore the
legislative history for-these bills is less useful than it should have been. «In effect; one side
of the debate was denied the forum of the Joirit Hearing to present its views:: It is one
thing to differ and quite another to deny others the opportunity to present theirviews.

Not just the public but the members of both Committees have the right to hear all sides on
the important and complex issues which are contained in this legislation. We also wish to
point out that this same approach was taken by the Senate in its hearing last year: apart
from Members of Congress, the only witnesses the Comrmttee allowed to testify were
those that supported the legislation. : :

Secondly, nothing that appears in this statement-for the record can have the.
potential educational impact of oral testimony, and the give and take that usually
accompanies such testimony. By that, I mean that the representatives of the media:who
were present at the hearing were, with the exception-of Rep. Pryce’s testimony and
comments, not allowed to judge for themselves if the other side of the.debate had
anything worthwhile.to offer. - The general pubhc will not be readmg the pnnted record of
the Joint Hearing, when it is pubhshed

The reason we wish to' make a point about the exclusion of witnesses who oppose
these bills is that in the recent hearing it was claimed that the adoption community and -
adoption attorneys endorse H.R. 1082 and S. 569. The truth is that some of those in the

2
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adoption community and some adoption attorneys endorse these bills. Merely because aﬁ
organization’s Board has endorsed legislation does not mean that every member of that
organization has endorsed it. Indeed, it is our contention that the minority of atforneys
-who are concerned with adoption matters specifically and family law generally endorse
these bills. The majority of attorneys not only disapprove of these bills, they would prefer
that ICWA itself be repealed. As for adoption agencies, this very diverse group of - -
organizations does not take a common stand on any issue. We do state that the majority
of private, not-for-profit agencies are opposed to these two bills. The Congress should be
clear, therefore, that a minority of the adoption community supports these bills and the
majority opposes these bills.

Finally, here are some brief comments outlining some of our concerns with the
legislation. :

First, we wish to associate ourselves with two of the comments made by Rep.
Pryce. She said that ;in her opinion, as someone who had been a sitting judge, that the
legislation was very complicated and complex. She also said that she believed the
legislation, if it becomes iaw, will lead to a great deal of litigation. Specifically, she said
the legislation will rr;1ake a lot of business for a lot of lawyers, and make a lot of lawyers
rich. ;

. Second, we wish to add that two of the major concerns we had with last year’s
legislation, as-it pass%'ed the Senate, are still present. The legislation would put into federal
law, for the first time, a court-enforceable right of visitation for the birth parents, the
extended family and the tribe. The legislation would also codify the expansion of ICWA
to cover all voluntar]y adoptions.

I

In terms of the court-enforced visitation provision, as the hearings last year and
this make clear, the intention is to encourage more bargaining between tribes and birth
parents and prospective adoptive parents and their attorneys. This bargaining is certain to
lead to more delays, as tribes resist the clear mandates of state courts and make the child
the pawn. Indeed, vjve heard last year and this from the attorney for the:Rost twins that
such a provision would, in her view, have allowed her to construct a settlement of her
case. And the reaso;n given for the court-enforced visitation? The tribes do not trust the
Rost family. We ask: what sort of environment is going to be established for those
children, or any child, if the atmosphere is so poisoned by distrust that one of the parties.
insists on a court-oridered enforcement of visitation? Doesn’t this sound hauntingty like
the kind of child custody battles, the unfortunate and destructive tugs-of-war that take
place between parents in divorce cases?. Why import into federal law. the litigious
atmosphere of divorce child custody battles?"

The fact is that if and when the possibility of court-enforced visitation is made
possible, tribes — and at times, birth parents — will routinely insist on these arrangements.
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‘ It is important to clarify that these agreements, which change the very nature of
adoption, are many steps beyond what we understand to be “open adoption.” The various
forms of “open adoption,” which range from one time face-to-face meetings to
‘agreements for ongoing communication through a third party, sometimes with exchange
of identifying information, are quite different from the kind of ongoing access that would
be codified in federal law-under these bills, :

Portraying our opposition to this “co-parenting” provision as somehow a.

ref’l:ectiqn of views against “open adoption” - as has been done by some supporters of the
legislation — is a distortion. e : ‘

The bill would require notice to the tribe or tribes of all voluntary adoptions
involving a child who may qualify for tribal membership.. The fact that this is not
presently a requirement reflects the intent of Congress 'when the law was originally
enacted: yoluntaxy adoptions were not ICWA’s concern. ‘After all, by what stretch of the
Imaginatjon could an individual, say-a pregnant woman who has no Native American
blood quantum or other connection of any kind to any tribe, somehow come under the
sway of a tribal court simply because the male who impregnated her had some small
blood quantum of Native American heritage?  Indeed, the very concept that a U.S. citizen
whether Native: American ,,or’hot, living on a reservation or not, could somehow be forced,
to submit her plan for her child’s adoption to a tribal court, as if the tribe somehow
“owned” her child, is repugnant to most U.S. citizens.

"At the time ICWA passed, the focus was involuntary placemerits of Indian
children — children about whom there was no debate as to whether-they were Indian—
who lived on reservations and who were involuntarily removed from their Indian
families. The kind of case that ICWA was meant to address was recounted last year in
the statement by Russell D. Mason, Sr., Chairman, Three Affiliated Tribes. On page 2 of
his testimony, he talked about “..:non-Indian social workers [who} arrived in a station
wagon...” to take away an Indian grandmother’s four grandchildren. Later, just before
ICWA passed “...the non-Indian social workers took her newborn son right from the
hospital.” ' : SR e

The injustice of the case described by Mr. Mason, however often it may have
happened, is what led the Congress to pass ICWA nearly 20 years ago. Now, the injustice
has been flipped 180 degrees. oo

Now, in the name of tribal sovereignty, a woman who is non-Indian and who
wants to voluntarily place her child for adoption would have to give the'tribe or tribes
notice — even if the father of the baby approved of her adoption plan. Where once, there
may have been non-Indian courts ruling unjustly and involuntarily separating children
from their parents, now it is Indian courts which wish to.have.the power 1o intervene in
the lives of non-Indian women.
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Make no mistake about it. .-When Sen. Inouye talks about an adoption of a chlldf
from China taking place according to the laws of China, that certainly make;s:sense .
because both of the biological parents of the child reside in China and are citizens of /
China. No such parallel can be drawn in many cases that.-we have seen in recent years. In
particular, when the pregnant woman is not a member of a tribe gnd is in no way a .
“citizen” of that “government”, how can it be argued that the United States should hand
over her child’s fate — and in many instances, her own peace of mind ~ to another
“government.”

Imagine what the response would be if someone were to suggest that fully
separate and sovereign governments that border the United States, such as Canada or
Mexico, were to claim that any child sired by one of their citizens could only be adopted
if Canada or Mexico’s:courts agreed.

In last year’s hearing before the Senate Committee on Indian Affairs, the scope of
the problem was laid out in the testimony of Jack Trope, speaking on behalf of the
Association on American Indian Affairs. On page 15 of his written statement, he put the
Indian population at 2 miilion. Sen. Campbell said that 15 million claimed Indian
ancestry. That means, taken together, that 17 million U.S. citizens are officially

recognized or claim Indian ancestry. Many others may actually have Indian ancestry they
are unaware of. |
At least those 17 million need to be taken into consideration when voluntary
adoptions are contemplated. We estimate that the total pool.of potential people covered
under the expanded swayliof ICWA is 25 million, or about 10 percent of the population.
At the very least, this means that notice will have to be given to the tribes in perhaps 10
percent of the voluntary, rflon-relative adoptions.cach year. That is at least 3,000 and may
be 5,000 cases. And, to bé safe, if there is any doubt about the ancestry of one of the birth
parents, notice may be given when neither has any Indian blood quantum.- A huge
number of adoptions would lose their confidentiality through this transmission of
information to the tribes. | This is a sure prescription for massive, expensive growth of the
BIA and tribal bureaucracyies — growth that will entail new delays and new budget outlays.
1

A major 1ssue waﬁ' made in the hearing about the concerns raised by those
organizations which describe themselves as “pro-life,” and who objected to last year’s
proposal on the grounds that it would increase the likelihood that women would choose
abortion. The thinking whs that, faced with the choice of placing one’s baby with the
family (or attorney, or agel:ncy) of their choice or turning the case over to a tribal court,
with the possibility that the child might be adopted by someone the mother does not
approve, many women will choose to abort.

The argument macde in the hearing this year, echoing statements made by
Committee staff, was that|“Indian women do not abort.” So far as it goes, that comment
may be pertinent, but it does not speak to the issue of what non-Indian women who are
impregnated by Indian men will do. If one can estimate that at least some significant
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portion of the pregnancies involve non-Indian women, and certainly the data suggest that "
this is so, then what of the abortion decisions of those women? Those in the pro-life.
organizations who question the impact of ICWA on abortion have a very.valid point, in
our view, especially as regards non-Indian women. '

There are many other aspects of the legislation that one could comment on, but let
us conclude with just one: the impact of the delays built into the proposed legislation.
The legislation gives tribes a specific deadline to meet —a de?ﬂine that the witness for
the Navaho Nation, Thomas E. Atcitty, favoring the legislation said, in this year’s
hearings, that they felt they would be unable to meet. He a; ked for 90 days, not 30. ‘At a
time when the Congress and the Administration is, in other discussions, talking about
moving quickly to assure permanence to children, how is 90 days in foster care a step
forward, even if all the other objections we and others have to this legislation were met?

Rather than pass this legislation, which we strongly oppose, we suggest that the
Congress enact H.R. 1957, sponsored by Rep. Tiahrt.and with Rep. Pryce as co-sponsor.
We have not yet had the opportunity to review legislation which Rep. Pryce told the Joint
Hearing she planned to introduce, so we cannot state whether we will endorse it or not.

Thank you for considering,our views. The organizations and individyals whose
names appear below join in opposing H.R. 1082 and S. 569..

Sincerely,

|
AARON BRITVAN, CO-CHAIR, ADOPTION COMMITTEE OF THE NEW YORK |
STATE BAR ASSOCIATION* - ; e
CHRISTIAN COALITION g " ’
HEAR MY VOICE, PROTECTING OUR NATION’S CHILDREN
INTERNATIONAL CONCERNS FOR CHILDREN

kidsHelp! FOUNDATION W « "
NATIONAL COALITION TO END RACISM IN.AMERICA'’S CHILD CARE
SYSTEM / ‘ ‘

NATIONAL COUNCIL FOR ADOPTION
RITA SIMON, AMERICAN UNIVERSITY*

* individual affiliations:are for identification purposes only and do not necessarily :
represent endorsement by the organizations or institutions with which they are affiliated.
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" Apri 15,1997

The Honorable Don Young
Committee ort Resources
House of Representatives
Washington, DC 20515

Dear Chairman Young:

} The Alan Guttacher Institute (AGY) conducts periodic surveys of
medical providers of abortion services nationwide and these surveys are
acknowledged in the Statistical Abstracts of the United States as producing the
mosticomplete count of abortions performed throughout the country. Thesc
surveys complement the abottion data collection efforts of the Centers for
Disease Control and Prevention (CIDC) which depend primarily on reports from
the 45 states that compile such information, These reports vary in their detail
and completeness, but they often contain information—such as data on race and
cthnicity-—not routinely collected by AGL. We do have a fifc of such reponts,
whic%l we made available to Ben Hirschk who came to us with questions similar to
those; posed In your letter. . E

We have read the proposed legistation carefully and cannot imagine how

the proposed amendments to the Indian Child Welfare Act (ICWA), or the 1978
legislation, could in any way have an impact on the abortion rate of the Indian
popujation. It would be extremely difficult and time-consuming to do the kind
of sta%tistical analysis which the Committee desires, end, in our judgment , such
an analysis would niot likcly prove reliable in terms of the impact of the 1978

ICWA.

One factor is that mentionc& above, namely, that nbérlion data by

ethnicity are collected at the statc Jevel, with five states (Alaska, California,
Iowa, New Hampshire and Oklahoma) nat collecting abortion data at all.
Another is that the date, when available, may be incomplete and insufficient to

ot

ALV
differer

PPy
ntiate

Native Americans in the general population and thase

living on tribal lands. It should also be kept in mind that there may be

i ; Py - . A
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fluctuations in rates of abortion from yeur to year as there are for many other
vital statistics.

Finally, the availability of abortion services in the years following the
initial passage of the 1976 Hyde Amendment prohibiting the use of public funds
to pay for abortion (but enjoined by the courts until 1980) would have fluctuated
during the period and probably affected the abottion rate, Of course, to this day
it yerves to curtail the abortion rate of women who are dependent for their
medicaj care on Indian health facilities and, to a lesser depree, of those Native
American women in the general population who are otherwise eligible for
Medicaid.

For all the reasons above, we regret that we are unable to meet your
request a3 we do not feel that we could defend our estimates with any degree of
confidence, Perhaps the CDC might come to a different conclusion,

0 (osans
Jeagnie I. Rosoff
President

P
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AMERICAN i
PSYCHOLOGICAL
ASSOCIATION

May 8, 1997

The Honorable John McCain
United States Senate

241 Russell Senate Office Building
‘Washington, D.C. 20510

Dear Senator McCain:

On behalf of the 151,000 members and affiliates of the American Psychological Association
(APA), I am writing to express our support for the legislation that you have introduced with
your colleagues, Senators Campbell, Domenici, and Dorgan, to amend the Indian Child
Welfare Act of 1978 (ICWA), S. 569.

As psychologists, we understand the need for children to grow and develop in loving homes
and supportive communities. 'Among Indian people, the history of extended child-rearing
responsibilities among many members of the community provides a natural means of
safeguarding the well-being of children. Unfortunately, federal government policies prior to
the enactment of ICWA in 1978 undermined traditional child rearing practices of Indian
people. We applaud your legislation for reinforcing the original intent of the ICWA -- to
protect Indian children and families and formalize a substantial role for Indian tribes in cases
involving child custody proceedings — while ensuring faimess and swift action in custody and
adoption cases involving Indian children.

|
Prior to passage of the ICWA| Indian children were twelve to eighteen times more likely than
-non-Indian children to be placed in out-of-home care, with 85 percent of those children placed
in non-Indian homes. Passage of the original ICWA. in 1978 represented a milestone in the
federal government’s recognition that policies must be enacted to protect and preserve the
Indian family and its culture. fSinc’e that time, many .Indian tribes have developed child
welfare programs that draw upon traditional practices and natural helping mechanisms. These
systems will be enhanced by policies that strengthen tribal authority over Indian child welfare
programs. %
Many of the controversial cas%:s surrounding the adoption of Indian children appear to have
developed as a result of poor or non-existent enforcement of ICWA provisions. Provisions of
your legislation, including criminal sanctions to deter fraudulent efforts to hide a child’s
Indian heritage, early notification to an Indian tribe by a party seeking to place an Indian
child in an adoptive situation,jand court certification that the attorney or adoption agency
facilitating the adoption has informed the Indian child’s birth parents of their placement

options and other provisions of ICWA, offer substantial improvements to enforce the letter

and spirit of ICWA.
750 First Street, NE
Washington, DC 20002:4242 |
1202) 336:5500
1202) 3366173 TOD

Web. www.apa.org

T )
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The VAPA supports this legislation without revisions or weakenin
require any additional information or assistance in plannin,
do not hesitate to contact me. )

ening amendments.; Should you
g hearings regarding this bill, please

" Sincerely, (\
Henry:Tomes, Ph.D.
Executive Director,

Public Interest Directorate

ce: Senate Indian Affairs Committee
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Board of Directors h N

' Sl Executive. Director
. lNDlAN John Cardinal O'Connor, Prasident and T_m_nsuTre\r]I A Lenz
Anthony Cerdinal Bevilacqua Monslgr:'r 83542 .
MﬁSSlONS william Cardinal Kealer {202).331-

2021 H Street, N. W. ~ Washington, D.C. 20006-4207

June 18, 1997

i campbell.. 7
The Honorable Ben nggthorse 0 .
Chairman, Senate committee on Indian Affairs
U. S. Senate’
washington, DC 20510

pDear Senator Campbell:

I am writing to you and all the membefx;ase 1;: Stggawierfx:t;;
Committee on {Indian Affairs because of the keen h'ldré% T ive

ience in regard to the adoption of Indian chi A'an'tribes
izgirfew Americans have any idea of how the var%ﬁ:iiﬁgt;tes. bes
fit into the organization of society 1in the Unloi e e and
e tnae thé_y T rtion havsih?.liefn;i?(dmg;\fbleurin%% congress seem to
gzttﬁ?ﬁﬁufoggigigg°§§§2ns couple of any culture should have the

right to adopt children of any other culture, the facts of life do
not support such thought.

The letter written by pouglas Johnson, ngislati;g;gi{:c:ogagi
the National Right to Life Comniltféei;‘ o p;xc?:s;:d :étion’ ic a case
1 int. nuoting the Nationa oun ; 1
gﬁoﬁglgt 19%%? tﬁg number of the bill introduced in the 104th
congress, ;

nyf 8.51962 becomes law, it would be the.end of ;gguntagz

adoptién of children with any hint of Indian a?fe liés o

prudenﬁ agency or attorney is going to expose themse e e

the risk of criminal prosecution under the bill because one

more of the over 500 tribes may cons:ﬁei a'bChlkl)calvEggbeit S1'1 tlawn
for the purpose of the ICWA =— each tribe ;
unpubllshzd %nd ever-changing definition of ‘membership and
secret ! membership rolls.™

i i bout. "unpublished
The last reference in the quotation §bove a e

and ever-ch?nging definition of membershlp andvsecreF member;n;i
rolls" is - an exaggeration. Requirements o§ member§h1p vary fr n
tribe to trﬁbe,.but only tribes can determine who is a membeiizs
that tribe.| Tribes are governments who have ;lgged:SOlem;rZEziding

i anothei. government, the United States © erica. -
2;22 tribes age make befieve structures th:t ghangs;frzg;gggsgot§:¥
i t of the reason Indian tribes are not glven the col
tggiagesera...Secret membership rolls oqu adgs to thg insult shig
tribal governments have to endure and in this case 'in regar
their children who are cherished and loved by them.

"SUPREME LAW OF THE LAND.
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- We ‘should look at the American Indian Tribes “and the Indian
Child Welfare Act Amendment. We: call groups of Indians Tribes, but

""we could’as easily and correctly speak of them as Nations, Pueblos,

Communities and Governments. Whatever word we chose can easily Ffit
our understanding of the unity that members of tribes sought. ' They
had 'a unity which exceeds by far anything- that. we have in our
communities today. From the Indian’s viewpoint the term tribe is
not a term with barbarous meaning. Because they did not have much
in the way of material possessions, they looked to the strength of
their unity as a great sustaining power for them. They were a
‘small group of people surrounded by many hostile neighbors. We
must remember: that while we use the term "American Indian" for the
more than five hundred tribes in the U.S.A.' today, they did not

look upon themselves and their neighbors as a unified organization
of nations. ' «

Today many persons who are not Indian tend to look down on the
‘term "tribe". "Tribe" carries the suggestion of a few members,
organized as a community to care for jifs own. That phrase "a
community to care for'its own".-is a good phrase. Often, we do not
think of a "tribe" 'in such terms, but furdamentally that is what
they are. The fact that they were nations of several hundred
did not detract from their purpose of unification. “.Before the
founding‘ of the United States of America as a nation, .western
European nations entered into treaties with Tribes of American
Indians. After the United States was established, it signed
treaties with Tribes because it recognized those Tribes as
sovereign nations fully capable of signing terms of agreement with

any other nation. Tribes interacted with all national communities
on as international scale.

In fact in the Constitution of the United States of America in
Article Six we read: "“The Constitution, and the laws of the United
States which are made in pursuance thereof; and all the Treaties
made, or which shall be made, under the authority of the United
States, shall be the supreme Law of the land; and every Judge of

every State shall be bound thereby, any Thing. in the Constitution

or ' the Laws of the State to the Contrary notwithstanding." This
nations ' recoghizes that its treaties with the Tribes are THE

This nation signed’'solemn treaties with
the Tribes. We are bound® to recognize what our Fathers have
signed. ' We need to understand the nature of "Tribes" if we are to
appreciate that to which we have agreed.

Because we are so large a nation, ,with almost 250,000,000
members, we do not realize what a tribe is. A'tribe in contrast to
the United States is a gathering ‘of- a few hundred people into a
government that supported itself while surrounded by so many other
governments. To put power on the.very first level of support they
had the extended family. Such a relationship. could be counted in
many ways, but that of the Sioux is a good example. It is a family
structure in which all the brothers of the birth-father are called
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pATHEER, and all the sisters of the pirth-mother are called MOTHER.
U phere was no other addition to this title. A mother and all her

gisters were called MOTHER, and .a father and. all his prothers< were
called FATHER. The term ‘“cousin' was not used . in: the first

.generation. at is commonly called cousin “in.mode culture were

referred to as _prother and sister. ~So & ch_illd had many  more
prothers and sistersthan is common in our families today.

sistefs of the father were call Aunt, and brothers of the
mother were called Uncle. The child grew up with a group _of
mothers and a group of fathers. In fact because of this the child
never faced the possibility. of becoming an orphan. ~There were
always Fathers and Mothers to care for him or her. That fam%ly
pattern comes down to my time. I. recall as a teacher when a child

Aunt. Later when the teacher realized that he had gone with the
person he or she would call aunt, she would accuse the child of
lying to her. He was hot lying, he was peing true to his .culture.
The fact that the teacher used a different . scheme of naming
relatives than the Tndian boy did not seem to matter. But it gave
the Indian boy the appearance of being untruthful. Grant that the
child was intelligent enough to recognize that it would be simpler
to refer to  her as npMother" rather than "Aunt" as the. teacher
called her, it really was not a case of lying.

For tixe Indian child. the term "Mother" was the "title of

affection that he used to describe the sisters of his birth-mother.
He used it%honestly. But for the most part the teachers of the
Indian child did not take enough time to learn the terms for his
closest relatives. 1f she had heard of this culture, ‘she would
probably refer to it as some antiquated idea, put it was not
antiguate. | It was real. T+ right at the neart of his
relationships.
{

1

There have been statements made that most Indian mothers would
seek abortions if this bill S. 545 becomes the law of the land.
such talk is utter nonsense. It indicates how those who support
such an idea do not understand S. 545.. 0On the reservations the
extended family still exist even though we .are almost at the end of
this millennium. savage attacks on the naming of the closest
members ofia person’s family is one of that last things we need.
Tt is uncivilized for any of us to be so conceited that we think
our way of gnaming fanily member is the ONLY way that exists. If we
do not understand the diversity of cultures to appreciate the was
of the Indian then it is better for us to be guiet until we do have
some grasp|of the tribal way of life.

If n'?e would only pause and think about it, we would see that
this naming of relatives is no different than that of the Jews 1n
the time of Christ. often from the various references to persons
in scriptui;e we recognize that somehow it does not work out. Of

[
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course not,

it we nam i
century . wh e relatives as we ;
ry:-when they named relatives as Jewsd 9dijgl a:':h?:htatet :::entieth
s%a, of the

Christian period
name .their ::'elat:i'veso.ne has to -respect ‘the rights of cultures to

To give this re Coas . ‘

long associati respect to individual Indi

then thatcwiafli c;nu‘;i‘:ﬂ;ofzrge: o iousg, have 2 “deep pl?:dc‘a‘?:t::d}i‘g‘g’e £

than yo AR ealize that th 3 o
you have and it'is not your to-force ?,Yaf:;’:_ ggfggr:nt values

; R em.

To take a case. f
mother wh  from today’s societ I
an alcono°1fcadpi‘ﬁ;oﬁh“%::ken from her by );:Ihe sgf: bgga li‘:e Jsif}llctleia}n
child, but y recognized that she: - is
Tribve or thzhee -x:::d:gtf::?gto gkaxve the chifdwg:;gvggaggg: 3:2
society nam § ° e urged her i
in they Indieasn r:;.sat;\{:z, h‘;‘;‘a'%”l)l for -the care :; u)'ns:: 'ch?lidmvovgizg
ribe were fulfilled ousin’s" child. The

. . They did 'he needs. of the
probabl ; ey not lose |
named ozed;g :Iset ~czk‘1e.i.a11dj;ze it, but it used mo?ieic-hh%'—g;:min?]i e
today. s mothers as its mother in the 1ang“g);ea2g

Actually the birth- i
her relationship to the chii“gfiher did not have a violent change in

do not see what _Cultures are so varied, yet wi
understanding. they contain, they can totally' zsca;};enoﬁf.

When the Indian chi :
three our X ild Welfare Act was sign A .
into non-];?lfui;%u;a;lililiirsenT‘:It;o were é:lace forqadegp':?gg &Zfel;’digﬁé
their cul N parents were go

adopted a“‘g‘;ltlﬁigovaere beyond any pomplain?;.°dé03§3§§t ggogt}e' -
Indian, when this chifgl‘;'gt‘)foatt‘:hi&ld who had; the appe'aranceegfh:g
educati ] e Junior High . A

an Indji‘;?ﬁ hewl;ecame curious about himself. g%iivgidoifthls ‘Ipr her
g“e?‘ti"ns -becam: :g gfstuv;gzzqwt?}faet myfttrue ,parents 1ik1;gan~;§e§:
egin to fall, he or she w often his or her grades

ould b : € would

would be an absence from home fo: gcifystoatdr; nt):{j’.mes'ometlmes Ehere

child wo (o] le) rry (o}
1ld n about h thi h h h
d uld be told t to wo ho such thing that he or she

was loved by the adoptive pdrEHtS. But the child would continue

Someti $nkd X
the adoytedm:hffgausi:ft:;‘seedggntlng; crimes were committed and
3 M - stan ] >
parents sometimes became impatient wizisttten cs:flsde & W‘::'l :gOptive
N e

adoptive parent. i
price. > s stayed faithful to the «child, it was at a great

Someh
prd provideg owsﬁtéezhknew that more was expected of them th
Yo e chiJ:d o egrf vge;lrf% :;;r::f}lsed,b since they had so 11221?‘?0'
giv ion about Indi
se of the Greeks, it was a true tragedy.n ;:;tggge‘?::y t.o gfathe
me.

The Indian child wan
he ) hild wa ted to know. The adoptive parents had no

As a i i
priest I have advised non-Indian prospective parents to
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forgo their desire to-adopt Indian children because I could see
this very problem.lying ahead-as the child grew older. It is not
fair to the child to place him or her in a position in which there
can be no answer to the questions the child would ask as it grew
older. The child would be haunted by wanting to know. The
prospective parents through no fault of their would have no
answers. Tragedy awaited.all family members’

Tragedy because culture has the color of water. Whatever it
reflects is its color at that moment. For each of us. as we are
born into a culture, that culture from the start of our lives gives
weaning to all we do. We do not realize that there other cultures
different' from ours. We do not realize that other people from
other cultures have different = approaches to the Dbasic
characteristics of life. We are distinguished by our cultures, and
often we tend to believe that our culture is right and all the
other people are wrong. We must work hard and study deeply to come
to an understanding of how deeply we individually are affected by
the culture of our lives. As a matter of fact, Anthropology which
is the study of cultures, began as a formal course of study only a
little more than 150 years ago. It is younger than we are as a
nation. |

We speak of savages and barbarians, not because we know people
to be such creatures, but because we know that somehow they act
differently than we do. They have a different approach to life.
They have a scheme. of life that does not fit into our way of
living. Sometimes: we can recognize that people of other cultures
have some basic sense of the same values that we have. Allow me to
recall. a §story that has been handed: down for generations of a
pioneerinyg family -and its encounter with Indians., '~ One evening
these settlers notice a small group of Indians approach. They were
terrified, but decided they would be friendly. ~ So with gestures
since neifher spoke the others tongue, they“had they sit down and
fed them.j When they finished eating, the Indians smiled and left.
The family was relieved to have come so close to the Indians and to
still be alive. Several days later, however, they saw the Indians
return. :tThis time they brought two deer that they had killed.
These they left with the settler family., They were grateful and
they showed it. The white settlers did not know that generosity
was the prime characteristic of this tribe, but they knew that the
deer werei in exchange for the meal they had received.

The non-Indian adoptive parents are much like the settlers in
this truejaccount.  They had no idea of how a tribe might list the
possible characteristics of its life. ' That "generosity" should be
at the very top of the list would amaze them, but it shows how
close we|are to other .cultures when like them we do not list
"generosity" as the top '‘quality of our lives. This is something
that most|adoptive parents would not understand about the American
Indian. ‘They could not pass this information on to their “Indian
child.
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Those who somehow.see t ’ Y ‘ .
of abortions by Indian: women ‘lcll?: ot nae. Ohahis Act as a certainty

i Y : not-have the knowledge that i
Ege;sigzi;!;etzlaih allxid:::ﬁ g;a:ple. A:hculture is the g°1°ra§fw:a¥§:<:l
I t . es are € same. They should
psychologist Eric Erick 4 i 4 P orgine
oftliine Ridge. 5 D sons’ account of 1.1feram:ong the= Oglala Sioux

un birth by his mother who recogni i

lixember of the tribe is to. be bor!xzx. e awaite miy oot another
ove. (How tragic that so

experieng:e, but hove toat many mothers can not have that

There is an Indian term that is translated into English as

"Precious Child" and is used fr equent Y .
ntl in regard to children
Children are precious. When we look at the fami struct of the

k hi ly ructure of th

wWe can only recognize the high level of 1
_ o
ci:géidz;in. Modern America with its notions of abortion do not fit
antopt aeboiirg;ins ;;defanofv lifgl; American women may reluctantly
> . omen have no place for it in thei h
of life. Even the current law £i i i S View by
: ..fits into the Indian’ i
allowing one, whom we call cousin i rother or
1 we but for them is a broth
:;zt:irm;ilg :fl :;xea C‘J:hlld fa mother and father, to adopt that Ziigg
5 ransfer of car i i
way is alveadsy motho e to that one whom in the Indian

To- say -as we quote above, "no prudent a : i
R gency or att
gogng to expos':a ‘themselves to the risk of crim}i{nal progzgte%i;i
;gi:rbﬂxle ;);.é.;. N il:e tf; q.st:e\,lst:ledge hammers to strike at mosquitos
h 11 ¢ imits to the rignt of tribes to assert their
rights in instances of adoption. Mothers P ron
: . who have moved awa
;lx;l..bal _valqes are not the §ubject of tribal care in this ybﬁicl)x-n
vaitsxe:lgxdliifgr tthe 1bAenef;tvof Indians who are proud of their
sk Lo cling to them even when for on
another they must place a child for adoption. ¢ reason or

I join with all Indian Tribes and a
recommending the passage of this B{ll s
American Indian children.

. £
gencies who .support them in
- 569 for the protection of
Thank you for this consideration.

Sincerely yours, ‘

Ted Zuern, S.J.
Legislative Director
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Unirrep Sourn anp Eastern Trises, me.
711 Stewarts Ferry Pike * Suite 100 « Nashville, TN 1;72
Telephone: (615) 872-7900 » Fax: (615) 872-741

November 21, 1997

The Honorable Ben Nighthorse Camppgll, Chairman
Committee on Indian Affairs ’

838 Hart Senate Office Building

Washington, D.C. 20510

Dear Senator Campbell:

The United South and Eastern Tribes, Inc. (USET) is an inter-tribal orgaxfizgtlgn that represents )
Governments of twenty-three Tribes located.in the states of Texas, Louisiana, Mississippi, Alal;ama, Florida,
North Carolina, South Carolina, New York, Connecticut, Rhode Island, Massachusetts and Maine.

!

irec 1 i d in Philadelphia, Mississippi on
The Board of Directors, at its Annual Board of Directors Me<?tmg ixel :
October 30, 1997, passed Resolution USET 98:02. This resotution titled Support for ICWA Amendments:
H.R. 1082 and S. 569" is attached for reference.

The USET Board of Directors endorses the tribally initiated amendments to:the ICWA as prol;<;;§d in
H.R. 1082 and 8.569 and ?calls upon the 105th Congress to enact' this 1egis{auon. The USET»Boa_r(cll o; ) tuectors
also calls upon Congress to review the “existing Indian family” interpretation of IC'WA and cts)ﬁm ledr uf 111}'; o
legislation that would apply ICWA to all “Indian children” as that term is defined in ICWA: Shoul yo
any questions feel free to contact my office. :

* Sincerely,
4 in
James artin
Executive Director
JTM/ar
Enclosures

cc: Secretary Bruce Babbit, DOL

Honorable Don Young, Chairman of Committee on Resources
)

“Because there is strength in Unity”

s
o
[N
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Unirep South anp Eastern Triges, iNc.

o B

Starges

Resolution No. USET 98:02 »
SUPPORT FOR ICWA AMENDMENTS: H.R. 1082 AND S, 569

WHEREAS, the United South and Eastern ‘ Tribes . Incorporated (USET) is an intertribal
- Organization comprised of twenty~three (23) federally recognized tribes; and

WHEREAS, the actions taken by the USET Board of ljirectofs officially represent the

Intentions of each member tribe, as the Board of Directors. 1s comprised of
delegates from the member tribes leadership; and ,

WHEREAS, the USET Board of Directors is dedicated and committed to the needs of its
tribes and members to- the goal of preserving the sovereignty, inherent rights,

_ integrity, and stability of our Indian children and families; and -
WHEREAS, the Indian Child Welfare Act of 1978 [ICWA] was designed in consultation with
Tribes and was enacted to support Tribes in the protection of their. children from

unjust removal and to strengthen their families; and

WHEREAS, the 104th Congress, the House of Representatives, in Title TIT of the Adoption and
Stahility Act of 1996, passed amendments to ICWA which would have seriously
limited the ability of Indian Tribes to participate 1n foster care and adoption
decision-making affecting ?I\fir’chil,dren; and .

A4

WHEREAS, various members of both the House and Senate continue to advocate for either

complete repeat of the ICWA or other legisiation that would seriously limit Tribat

involvement in foster care and adoption proceedings affecting their children; and

WHEREAS, the USET Board of Directors at their Semi-Annual Meeting in Bangor, ME on June
"7 21,1996 considered and endorsed aiternative amendments.to ICWA [see
Resolution 96:34] which were the result of a one-year process of discussion
between Tribal representatives, tie National Congress of American Indians and the
American Academy of Adoption Attorneys; and /.5, '

WHEREAS, those “amendments™ have been introduced in the 105th Congress by

Congressmen’ Young and Miller as H.R. 1082 and Senators McCairvll,‘ Campbell,;

Domenici and Dorgan as S, 569; and
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WHEREAS, H.R. 1082 and S.569, drafted by Tribes and Indian organizations 1 consultation -

with representatives of leading adoption attorney organizations, include the

following elements:

. Requires notice to Indian Tribes and extended family members, as defined by
_the respective Tribe receiving notice, in all voluntary child custody
proceedings.
. Provides for criminal sanctions for anyone who assists 2 person to conceal
their Indian ancestry for the purpose of avoiding the application of the [CWA.
. Authorizes state courts to enter: orders allowing for continuing contact
befween Tribes and their children who were adopted. )
. Provides for certain provistons placing time fimits on the Tribal and extended

family right to intervene in voluntary child custody proceedings and the right
of unwed fathers to acknowledge paternity, and

. Mandates that the judge in a termination of parental rights or adoption
proceeding assure that the parents of an Indian child have been informed of
their ICWA rights; and

WHEREAS, Courts in| several states have interpreted the ICWA as not applying to Indian
children who have not been in the custody of an “existing Indian family”; and

|

WHEREAS, this State Court concept of “existing Indian family” removes many Indian )
children from the protection of ICWA and from any reiationship with their Tribes
and for this reason is universally opposed by Tribes; therefore, be it

RESOLVED, the USET Board of Directors again endorses the above mentioned tribally initiated
amendments to the ICWA as proposed in HL.R. 1082 and S. 569 and calls upon the
105th Co;ngress to enact this legislation; be it further

|

RESOLVED, that the QSET Board of Directors call upon the Congress to review the “existing
Indian family” interpretation of ICWA and consider future jegislation that would
apply ICWA to all “Indian children” as that term is defined in ICWA.

|
i
f
} CERTIFICATION
|

" This resolution was duly ;jpproved at the USET Annual Meeting, at which a quorum was present 1n
Philadeiphia, Mississippi on Thursday, October 30, 1997.

il Bughy s

Keller George, PresidenF Beverly Wright, Secretary
United South and Eastern Tribes, Inc. United South and Eastern Tribes, Inc.

I sl 4
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Unrrep Sourn ano Eastern TrisEs, iNc.
711Stewarts Ferry Pike * Suite 100 » Nashville, TN 37214 .
Telephone: (615) 872-7900 « Fax: (615) 872-7417

UNITED SOUTH AND EASTERN TRIBES; INC,
Resolution No. 05/95-11LA ’
OPPOSITION TO INDIAN CHILD WELFARE ACT AMENDMENTS
vWHEREAS: the'Unitefi South and Eastern Tribes, Incorporated (USET), is an inter-tribal
S \Worg‘ambz‘anon cqmpr;sed of twenty-one (21} federally recognized tribes; and
the actions.taken by the USET Board of Directors officially represém the

..., Intentions of each member tribe, as the Board of Directors.is.comprised of .
delegates from the ber tribes leadership; and 0

WHEREAS, the USET Board. of Directors is ﬁrml‘y'commmed to the.goal of,,pl%tecting the

sovereignty of Indian tribes and safeguarding the status and integrity of tribal

. custom. and-culture by assuring that:the integrity and stability of Indian:families

- 1s-not-threatened by-legislation designed to erode, manipulate or eliminate the
. stability of Indian families; and - o
. O

the USET Board of Directors-is opposed to charges in the Indian Child
Welfare Act of 1978, by the proposed changes as outlined in H.R. 1448 which
does not reflect the wishes of Indian people, but does instead reflect the wishes
and desires of outside groups and entities who are attempting to control Indian
people and families; and

WHEREAS,

,;:,,_"YHEREAS’ the USET Board of Directors feels that ti\é"‘ﬁfopoéeﬁ amendments to the Indian

Child Welfare Act of 1978, as outlined in H:R. 1448 would be detrimental:to
the sovereignty and sanctity of Indian people and their inherent right to protect
.-and strengthen the integrity: of Indian families, L s
. - ) I .
'NOW, THEREFORE BE IT-RESOLVED that the USET: Board of Directors opposes any
changes to.the Indian. Child Welfare' Act of 1978 unless such changes are proposed and- "~
submitted by. the majority- of federally recognized:Indian:tribes, i i
N .

J

CERTIFICATION. b.'\‘:

This-resolution was duly passed at the Board:of Directors meeting at which: a quorum);was: = .«

-"‘xfyesem,inl.\ y ,"LA;Jqu 1; 1995‘,7’ ‘ / /\) / v .

Philip Tarbe}l, Secretary” -

Keller George, President ] -
United South and Eastern Tribes, Inc.

United South and Eastern Tribes, Inc.

~
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THE
NAVAJO
NATION

ALBERT A. HALE

THOMAS E. ATCITTY

PRESIDENT June 19, 1997 VICE PRESIDENT
Hi ble Ben Nigk Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate

Washington, D.C. 20510

Dear Chairman Campbell,

i
On behalf of the Navajo people, I am writing to express our strong of garding the Indian Child Welfare Act
amendments of 1997. The ICWA plays 2 very important rolc in the life of the Navajo Natlon 'S MOSt precious resource,
our Navajo childi We wish to three areas to ensure the ICWA is nmplemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children, The three areas not
addressed in Senate Bill 569! (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe intervenes in state p dings; (2) the i of Title IV-E funding and/or language; and (3) the
judicially-created exception in smte courts. First, the Navajo Nation supports $. 569, sponsored by Senator John
MecCain, on the condition of clarification of two major items: I and
the time lines within which n tribe may intervene in a state court proceedmg
!
S. 569 proposes a new Section 1913 (c) and (d) that requnres the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify application
of the ICWA. While the proposal adds lang to make fraud a crime, there is no
1ui that ' fc i d in the Section 1913 (d) notice be compiled in good faith, Itis of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded 1o the tribe.
i

Y and

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only . requires a

simple statement which the tribe's ICWA program is needed to prevent ICWA from being deprived of any
meaning. =

The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particuiar state form be used to meet state:evidentiary standards. “While the proposed
amendment can be read to mean that this certification is a tribai certification, language clarifying that itis a
tribal certification which is required, without the need.for further evidentiary authentication could greatly
minimize the opportunity for iater misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes’ most preci -lts but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early.childhood, an Indian child may adapt to and be aocepted by anon-Indian family. However,
fater many of these children face difficulties in self-identification and adaption. What may have started out as a "good"
intention becomes detrimental to the child.” While much has been said about children and parents, both natural and
adoptive, it is extremely critlicai to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will heip ciarify the ICWA..

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security: Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and -
adoption assistance programs since 1980, However, it has only been available to states through matching funds to
support foster care and adoption services . While this funding was intended to serve all eligible children in the United -
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribal areas. The statute
overlooked tribal governments -and children piaced by tribal courts in récetving the entitiement. This. issue,has
negatively impacted the ability of Indian children to securé a sense of permanency after being removed from their
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds" to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does

not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states,

Presently, many unsubsidized care homes are established within Lndian Nations to avoid leaving children in harmful
situations. These unsubsidized homes were indicative of the good will of a family in the community who will commit
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child. A vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, especiatly when
considering the numbers of Indian families on tribal lands who live in or close to poverty. With direct funding, Indian «
tribes would be able to keep these famities closer together rather than-piacing them in off reservation, non-Indian-
homes. Also, the numbers of Indian foster-and adoptive homes would rise due to basic maintenance payments and
support services that Title IV-E would guarantee providers, This would Ily begin to establish per y for
Indian children.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title 1V-E funding is not possible to the Navajo Nation, then the Title IV-E
fanguage be included in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribai-state agreement; and (2) applying penaities as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is also concerned about recent developments in state courts where judges have ruied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained “significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were members of an Indian nation. Federal law and United States Supreme Court decisions
has ly gnized the fund { right of Indian nations to determine bership. Itisi priate for
state courts to make determinations on whether ICWA applies to an Indian child by mquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authonze this type of inquiry which should lie with the
Indian tribes.” The Navajo Nation is additional be incorporated to halt this practice of state
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports S. 569 with our- recommendations. If you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legislative Associate, at the Navajo Nation Washington office at
(202) 775-0393.

Sincerely,

/(//// /6)/1L1 L ////

Ralgh Bennetf, J.
Navajo Nation Council Deleggte
Chapter/s: Red Lake and Sa mi!l

xc: files

- {
vy
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THE
"NAVAJO

'NATION 1997 JUN 304 8 21

ALBERT A. HALE

THOMAS E. ATCITTY

PRESIDENT June 19, 1997 VICE PRESIDENT
H ble Ben Nighth Campbell, Chairman

Senate Indian Affairs Commlttee

U.S. Senate

Washington, D.C. 20510

Dear Chalrman Campbell,

On behalf of the Navajo people, T am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997, The ICWA plays a very importantrole in the life of the Navajo Nation’s most precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is impiemented correctly by. states and
that the-child protection systems within Indian nations are equipped.to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the clanﬁcatlon of vol Y P and iftation, and the time lines within
which a tribe intervenes in state p (2) the inci of Title IV-E funding and/or language; and (3) the
judicially-created exception in state courts, First, the Navajo-Nation supports S. 569, sponsored by Senatnr John
McCain, on the condition of clanﬁcatlon of two major items: voll V1 and Y. termi and

the time lines within which a tnbe may intervene ina state court proceedmg

S. 569 proposes a nev& Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indlan child's tribe to verify application
of the ICWA, Whileithe adds 1 \guagy to make fr a crime, there is no

i t that the infc T tained in the Section 1913 (d) notice be compxled in good faith. Itis of

crmcal importance thqt a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

The proposed Section: 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 3Méy time line present difficulties in determining enroliment eligibility of Indian children
due to the time it takes to find the deter ion of ICWA applicability, finding local counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only requires a
simple statement which the tribe's ICWA program'is needed to prevent ICWA from being deprived of any.
meaning. {

The Navajo Nation is Llso concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some Jjurisdictions, ' It is possible that some states may act officiously by
requiring that a particular state form be used to meet state evidentiary standards.  While the proposed
amendment can be read to mean that this certification is a tribal certification, language ciarifying that itis a
tribal certification wlvch 1s required, without the need for further evidentiary authentication could greatly
minimize the opportuﬁuty for later misunderstandings.

}
Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most it bers, but also to prevent the type
of alienation experienced by I Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early chlldhood an Indian child may adapt to and be accepted by a non-Indian family. However,
iater many of these children face difficulties in self-identification and adaption. What may have started out as a "good”
intention becomes detrimental to the child. While much has been said about children and parents both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.

L

1o
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will heip clarify the ICWA,

Second, the NaVajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an opeq-ended entitlement program providing federal fundsito states for foster; care and
d prog| Since 1980.. However, it has only been available to states t hing:funds to

support foster-care and adoption services . -While this funding was intended to serve all eligible chlldren in theUnited >
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribai areas. The statute-

overlooked tribai governments and children placed by tribal courts.in receiving the enfitlement, This issue has
negatively. impacted the ability. of Indian: children to secure a sense of permanency after being removed from lhen'
homes; especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must aiso enter into agreements with states, with a state "passmg through these
funds" to the trlbe Curremly, only 50 of the federally recognized tribes receive any Title IV-E funding which does.

not include i , training or data sy funding. Therefore, the Navajo Nation recommends dwec( fupding
rather than tribes entering into agreemems wnth states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmfu!
situations. These unsubsidized homes were indicative of the good will of a family.in the community who will commit
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child. A vast
mayority of these families find that this 1s stressful and sometimes unworkable after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off resetvation, non-indian
homies. -Also, the numbers of Indian foster and adoptive homes would rise due fo basic maintenance payments and
support services that Title IV-E would guarantee provxders This would ially begin to establish per y for
Indian children.

The Navajo Nation req your direct on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding 1s not possible to the Navajo. Nation, then the Title IV-E
be included in this on, requiring the following: (1) a provision requiring states to serve tribes rather

than-a tribai-state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is.aiso concerned about recent deveiopments in state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation: 'In essence, these state courts are ryling on whether the Indian
child and Indian parents were members of an Indian nation, Federal law and United States Supreme Court decisions
has consistently recognized the fi i right of Indian nations to determine membership, It is inappropriate for
state courts to make determinations on whether ICWA applies to an indian child by inquiring into whether the Indian
child or Indian parents are really "Indians”. ' ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation is additional be incorporated to halt this pracnce of state
courts. Otherwise, ICWA will be undermined aﬁd lmBlememed incorrectly by states.

The Navajo Nation supports S. 569 with our recommendations. 1f you.have additional questions or need further

assistance, piease contact:Sharon Clahchischilly, lregxslatwe Associate, at the Navajo Nation Washington office at
(202) 775-0393.

Sx rely.

N \// A a///g,

‘Genevieve Jackson -
Navajo Nation Council Delegate
Chapter/s :Shiprock

xc: files e
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ERT A, HALE
ALe'nngNT June 19, 1997 VICE PRESIDENT,
Honorable Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Commmee
U.S. Senate
‘Washington, D.C. 20510

Dear Chairman Campbell, :

On behalf of the Navajo people, I am writing to express our strong 1 ding the Indian Child Welfare Act |,
amendments of 1997. The ICWA | plays a very important role in the life of the Navajo Nation’s most precious resource,
our Navajo child: We wish t ize three areas to ensure the ICWA is impiemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indjan children. The three areas not
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termunation, and the time lines within
which a tribe intervenes in state p dings; (2) the inclusion of Title IV-E funding and/or language; and (3) the
Jjudicially-created exception in state courts. First, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the condition of clarification of two major items: voiuntary piacements and voluntary termination and
the time lines within which a Iribt;a may intervene in a state court proceeding:

i . .

S. 569 proposes a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the

proceeding, and that the nouce rmust contain information to allow the Indian child's tribe to.verify application

of the ICWA. While thejproposal adds Iang; to make fi
i that the infc ion d in the Section 1913 (d) notice be compiled in good faith. It is of

critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

1on & crime, there is no

|
The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enroliment eligibility of Indian children
duc to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only requires a

simpie statement which tl}e tribe’s ICWA program is needed to prevent ICWA from being-deprived of any
meaning. i
1

|

The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to
tmpose an artificial barrier in some jurisdictions. It js possible that some states.may. act officiously by
requiring that a particuiar state form be used to ‘meet state evidentiary standards. While the.proposed
amendment can be read tomean that this certification is a tribai certification, language clarifying that it is a
tribal certification which is required, without the need for further evidentiary authentication could greatty
minimize the opportunity for later misunderstandings.

|
Whatever changes may be pm_poseél to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most 1 res its bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early childho

od, an Indian child may adapt to and be accepted by a non-Indian family. However,
Iater many of these children face difficulties in self-identification and adaption. What may have started out as a "good"
intention becomes detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to ll)e mindful of the iong-term effects of depriving Indian children of their heritage.

|
\
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The Névajo Nation,»subject to the above iésdes?;ﬁ;elfeve that the proposed amendments will help clarify the lCWA.

Second, the Navajo Nation is concerned with'the current provisions of Title IV-E of the Social Security.Act,Foster ..

Care and A It.is an.op: ded entit]

program providing federal funds’tq‘states‘for foster:care and
adoption assistance programs:since:1980.- However, it has only.been available.to states through:matching funds to

support foster care and adoption-services....While this:funding was intended to serve all eligible children.in thé United:
States, the legislation Jacked a provision.to cover a.class of children (Indian children) living in tribal areas. The statute - -
overiooked tribal governments and.children placed by tribal courts in receiving the entitiement. - This 1ssue has .-

negatively impacted the.ability of Indian children'to secure a sense of permanency after being removed from their
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter.into agreements with states, with a state "passing through these

funds" to the tribe: Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does;
not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding

rather than tribes entering into agreements with states. o

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
situations:* These unsubsidized homes were indicative of thé good will of a family in the community who will commit
their personal resources; time and home to foster care, legal guardianship, or preadoptive placement for a child.” A vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, espemally when
considering the numbers of Indian' families on tribal lands who live in or ciosé to poverty. With direct fundmg, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian

homes. ‘Also, the numbers of Indian foster and adoptive homes would rise due to basic maintéhance payments and
support services that Title IV-E would guaramee provnders Thls would essenually begin to establish permanency for .

Indian’children.

The Navajo Nation req your direct on this important issue and the opportunity to correct this giaring
inequity. We recommend that if direct Title'TV-E funding 15 not possible to the Navajo Nation, then the Title IV-E
language be included in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-staté agreement; and (2) applymg penalties as in P.L. 103~ 382 Multlethmc Placement Act, should
discrimination occur.” ;

N

Finally, the Navajo Nation is aiso concerned about recent developments 1n state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation.” In essence, these.state courts are ruling on whether the Indian
child and Indian parents weré members of‘an Indian nation: Federaldaw and Umted States Supreme Court decisions
has consistently recognized the fundamental right of Indian nations 1o delermine membership. it is inappropriate for
state courts to-make determinations on whether ICWA applies to an'Indian child by inquiring into whether the Indian
child or Iridian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation r is additional be incorporated to halt this practice of state
courts. OtherWISe ICWA will be undexmmed and impiemented incorrectiy by states

The Nava_|o Natlon supports_S. 569 wnh our recommendations. ' If you have addmonal questions or need further

assistance, please contact Sharon Clahchischilly, Leglslatlve Associate, at the Navajo Natlon Washmgton office at
(202) 775 0393 ~

Navajo Nation Counc;l Del egate S Es

Chapter/s: Birdsprings and Tolani Lake
xc: files o o
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ALBERT A. HALE ;

THOMAS E. ATCITTY
PRESIDENT . June 19, 1997 VICE PRESIDENT
H ble Ben Nightt Campbell, Chairman
Senate Indian Affairs Committee
US.Senate ;

Washington, D.C. 20510

Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important role in the life of the Navajo Nation’s most precious.resource,
our Navajo children. We wish to emphasize three aveas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to. protect Indian children. . The,three areas not
addressed in Senate Bill 569: (1) the ciarification of P ts and termination, and the, time lines within
which a tribe intervenes in state, p dings; (2) the i of Title IV-E funding and/or ianguage; and (3) the

judiciglly-created exception in state courts. . Fist, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the condition of ciarification of two major items: vol y bl and vol

the time lines within which a tribe may intervene in a state court proceeding:

'y termination and

; .
8. 569 proposes a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
. proceeding, and that the notice must contain information to allow the Tndian child's tribe to verify application
of the ICWA. While '.h']e prop adds to make fi isrer ion a crime, there is no
requirement that the information contained in the Section 1913 (d) notice be compiled in good faith. It is of

critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe. .
|

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes tdl find the determination of ICWA applicability, finding local counsel, case staffing,
and pprovals. | Clarifying I ge directing that the notice of intent to-intervene only requires a
simple statement which}the tribe’s ICWA program is needed to prevent ICWA from being deprived of any
meaning. ! .

i B

The Navajo Nation is als:o concerned about the term "certification” as used in the addendum may be used to

impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particular state form.be used to.meet state evidentiary standards. While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that itis a

tribal certification whicl is req , without the need for further evidentiary authentication could greatly
minimize the opportunity for iater misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most preci its bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family, H Yy
later many of these children face gifﬁculties in self-identification and adaption. What may have started out as a "good"
intention becomes detrimental to the child. While much has been said about children and parents, both natural and

adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.

S
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of t‘l’lgsdcial Security,Abt, Foster
Care and Assistance_ It is an open-ended entitlement program providing federal fundsito’states for foster care and:
adoption assistance programs since 1980. However, it has only been available to states through matching funds to”

support foster care and adoption services . “Whilé this funding wasintended to serve all eligible children in'the.United
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribal areas. The statute

overlooked tribal governments and children placed by tribal courts in recetving the entitlement, “This issue has'

negatively impacted the ability of Indian children to-secure a sense of permanency after being removed, from.t
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreem‘entsvwith states, with astate "paésmg thrbugh these
funds" to the tribe,” Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does .

not include administrative, training or data systems funding. Thescfore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
situations. These unsubsidized homes were indicative of the good will of a family in the community who.will commit
their personal resources, time and home to foster care, iegal guardianship, or preadoptive p t for a child. A vast
majority of these families find that this is stressful and sometimes unworkable afier a period of time, especially when
considering the numbers of Indian. families on tribal lands who live in Jor close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them 10 off reservation, non-Indian
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title IV-E 'would guarantee providers. This would Hy begin to blish per ency for
Indian children.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
Inequity. - We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
I be inciuded in this legis! requiring the following: (1) a provision requiring states to serve tribes rather .
than a tribai-state agreement; and_(2) applying.penalties as in P.L. 103-382, Multiethnic Placement Act, should

discrimination occur. - .

Finally, the Navajo Nation is also ‘concerned about recent developments in state courts where Judges.have ruied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment” or the Indian parents h.ad
not maintained "significant ties” to their.Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were meinbefs of an Indian nation. Federal law and United S}ates §u_preme Coutt deglsmns
has istently recognized the fund 1 right of Indian nations to determine. membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the !ndlgn
child or Indian parents are really "Indians"., ICWA does not authorize this type of inquiry which §hould lie with the
Indian tribes. The Navajo Nation is additional dments be incorporated to hait this practice of state
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports. S “5‘69 with our recommendations. If you ‘have additional-questions or need further

assistance, please contact Sharon Clahchischilly, L ve Associate, at the Navajo Natlonfy/ash%ngton office at
(202) 775-0393. . P e P . 1y
» o Sincerely,... ., .
a Lewis H Begay U
Navajo Nation Council Delegate”
" Chapter/s: - Chilchiltah v o
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ALBERAT A. HALE  THOMAS E. ATCITTY
PRESIDENT June 19, 1997 VICE PRESIDENT

!I i, Ben\v et ‘\ l‘ 11 (‘L
Senate Indian Affalrs Committee
U.S. Senate

Washington, D.C. 205 10

Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to S Our Strong op ding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important rofe in the life of the Navajo Nation’s most precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is implemerited correctly by states and
that the child protection systems within Indian nations are equlpped to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the ciarification of vol Yp and tion, and the time lines within
which a tribe intervenes in state p dings; (2) the inclusion of Title IV-E funding and/or language; and (3) the
Jjudicially-created exceptlon in state courts, First, the Navajo Nanon suppons S. 569, sponsomd by Senator John
McCain, on the condition of clarification of two major items: and Yy tion and
the time lines within which a tribe may intervene in a state court proceedlng

S. 569 proposes a rllew Section 1913 (c) and (d) that requires the Indian child's tribe must recéive notice of the
proceeding, and that the notice must contain information to allow the lndlan child's tribe to verify application

of the ICWA. While the posal adds | g to make fraudul a crime, there is no

that the i i ined in the Section 1913 (d) notice be compiled in good faith. It is of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determmmg enroliment eligibility of Indian children
due to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and contract approvais. Clarifying language directing that the notice of intent to intervene only requires a

simple statement which the tribe’s ICWA program is needed to prevent ICWA from being deprived of any
meaning.

The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to

impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by

requiring that a particular state form be used to meet state evidentiary standards. While the proposed

amendment can be read to mean that this certification is a tribai certification, language clarifying that it is a

tnbal certification which is required, without lhe need for further evidentiary authentication could greatly
inimize the opy ity for later misund

Whatever changes may be;proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes’ most p its bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families befoxe ICWA was adopted.

During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. H A
later many of these children face difficulties in self-identification and adaption. What may have started out as a "good”
intention becomes detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clanfy the ICWA

Second the Navajo Nation is concerned with-the current provisions of Title IV-E of the Socnal Secunty Act Foster
Care and Assnstance It is an open-ended entitlement program providing federal fundsito-states for foster. care-aj

gl since-1980.- However, it has onty been available to states, through matching funds to”;
support foster care and adoption services:z While this funding was intended to serve all eligible children in the United
States, the fegislation lacked a provision to cover a-class of children (Indian children) living in tribai areas. The’ statute
overlooked: tribal° governments-and children’ -placed by:tribal courts-in receiving the-entitlement. ‘This issue has

negatively impacted the ability of Indian children to:secure a sense of permanency after being removed from theirt+

homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing, through these -
funds" to the tribe.- Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does -

not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct fundmgl
rather than tribes entering into agreements. with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving chlldren in harmful

These idized homes were indicative of the good will of a famlly In the community who will commit -’
their personal resources, time and home: to foster care, legal gu dianship, or. ive. ) for.achild., A vast

majority of these famllles find that this is stressful and sometimes unworkable aﬁer a period of time, especlally when
considering the numbers of Indian families on triba! lands who live in or close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than. placing them in off reservation, non-indian

homes.. Also, the numbers of Indian foster and, adopt;ve homes would rise due to basic maintenance payments and;
support services that Title. IV- E would guarantee providers, This would
Indian children.

ily begin to establish permanency for.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Nava_]o Nation, then the Tide IV-E
be included in this tegislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tnbal state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, shiould
discrimination occur.

Finally, the Navajo Nation is 2iso concerned about recent deveiopments in state courts wihere judges have ruled out
that ICWA does not apply becausethe Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and lndlan parents were members of an Indian nation. Federal law-and United States Supreme Court decisions
has gnized the fi | right of Indian nations to determine membership: it is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does nat authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation recommends additional amendments be incorporated to halt this practice of state
courts, Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports S. 569 with our recommendations. 1f you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legistative Associate, at  the Navajo Nation Washington office at
(202) 775-0393. .

Albert Lee™ "
Navajo Nation Council Delegate '
- Chapter/s: Two Grey Hillls v
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. The Navajo Nation, subject to the above issues; believe that the proposed amendments will help clarify the ICWA.,
THE . i Second; the Navajo Nation:is concerned with the current provisions of Title IV-E of the Social Sechrity Kct, Foster
NAVAJ O } ) . i Cal ! funds to:states for foster care and’

re and Assistance: Jt-isan open-ended entitlement program providing federal

) : dopti programs since*1980. However, it has only been‘available to states through matching funds to

NATION [587 Jul 30+ &b & 20 ; support fo;ter care and adognon services .. While this funding was intended to serve all eligible children in the United

. 32 States, the legislation lacked a provision to cover a class of children (Indian children) fiving in tribal areas. The statute

S — : overi(ﬁ)okedv tribal govemm_epts' and c!nildrer? plaggd by ‘tribal courts in receiving the enfi!lement. This issue has

ALBERT A. HALE . . VICE PRESIDENT i -negatively l‘mpacte(;i the ap:llt?' of Indian childrento Secure a sense of permanency afier being removed from their
et o . June 19,1997 homes, lly since prog| are under funded. :

H ble Ben Nighth Campbell, Chairman . ) Toreceive Tile IV-E money,
Senate Indian Affairs Committee | ‘ ! | To e

U.S, Senate ! : )

Washington, D.C. 20510

with & state "passing through these
any Title IV-E funding which does
0 Nation recommends direct funding

a tribe must also enter into agreements with States,
to the tribe.. Currently, only 50 of the federally recognized tribes receive
not include administrative, training or data systems funding. Therefore, the Navaj
‘ rather than tribes entering into agreements with states.

Dear Chairman Campbell, Presentiy, many bsidized care homes are establish

d within Indian Mations to avoid leaving ;:hildreh m‘ h;mnful
On behalf of the Navajo peopie, I am writing to express our strong opinions regarding the Indian Child Welfare Act

These bsidized homes were indi of the good will of a family in the comiunity. who:will commit-
> ; ¢ . - their personal resources, time and home to foster care legal dianship, or doptive pi for a child.. A vast
: ie i i ¥ ous resource, L o s * e o R . i
amendments of 1997. The l(;WA playsa very important role in the ll!hfe ;)(f:‘ &eA N;\;zo II:::::: eSd "cl((;::e !::rt‘;;lby oo am; | majority of these families find that this is stressful and sometimes unworkable after.a period of time; especially when
ourNgvajo_childrcn. _Wq wish to emphasize three areas to ensure detd oot Ind‘;an children. The threé areas not- | considering the numbers of Indian famili.e's on tribat lands who live in or close to poverty, . With direct funding, Indian -
that the child protection systems w11h|n.1nd1§n nations are equipped to pr | termination. and thic titae linas vithin Frlbes vyould btf able to keep these families closer together rather than piacing them in off reservation, non-indian
addressed in Senate Bill 569: (1) the ciarification of Volf‘"tlarx placements a“E glm: dor ianguage: and Gy the : homes. Also, the numbers of Indian foster and adoptive homes.would rise due to basic maintenance. payments and. -
which'a tribe intervenes in state L Jn: F$2)t,ﬁt‘:e e }*?:t i];::lz:;/};ons ; 15':5g9a:ponsore§ b)% S,enator Tokn. : S“g?"" ;e;lces that Title 1V-E would guarantee providers. This would essentially begin to.establish permanency for
Jjudicially-created exception in state courts. First, tt ) A P - 907 ISOREE DY SERE : Indian children,
MecCain, on the condition of clarification of two major items: Voluntary p and Y ter and | )
the time lines within which a tribe may intervene in a state courtvgrof:eedl‘ng: ! The Navajo Nation req your direct on this important issue and the opportunity to corféct this glaring
. ' o T - . . i ty. We recommend that if direct Title 1V-E funding is not possible to the Navajo Nation, then the Title I[V-E
', N . . o £ the inequi A h F j )
913 (c) and (d) that requires the Indian child's tribe must receive notlce.o i S - - X L "
S.569 Proposcs a new Seg‘-tlfm 1 t( ) tain(iﬁfonn;t?cl)n to allow the Indian child's tribe to verify application ; bei in this tion, requiring thq fol!owmg, (1) a provision requiring states to serve tribes rathier
proceeding, and that the notice mus cd‘:in to make frauduient misrepresentation a crime, there is o : than a tribal-state agreement; and (2) appiying peiralties as in P.L. 103-382, Multiethnic Placement Act; should
ICWA. While theiproposal adds language to make I i3 e », : | discrimination occur. |
of the O proposal adas la in the Section 1913 (d) notice be compiled in good faith. It is of ; ‘ ‘ 1
cri1tical importance that a good faith investigation be made into the information required by the Section 1913 ] Finally, the Navajo Nation is also-concerned about recent developments in state courts where judges have ruled out ;
(d) and forwarded to the {ribe. i that ICWA does not apply because the Indian child had not lived in an “Indian environment” or the Indian parents had
’ o ithin which 4 trib intervene in a state proceeding ; not maintained “significant ties" to their Indian nation. In essence, these state.courts are ruling on.whether the Indian
The proposed Section 1913 (e) set forth timeliness within which a tribe may intervi :

] 0 ) v . 1 o I ligibility of Indian children i child anq Indian parents were members of an Indian natif)n. Eederal law and United States .Supre!ng Court decisions
isnot clear, The 30-day time line present difficulties in determining enrollment eligibility of I (affi ! has consistently recognized the fundamental right of Indian nations to determine metnbership.-1t is inappropriate for
due'to the time it takes to fmd the determination of [ICWA app l{cab!llty, ﬁ.ndmg focal counsel, case staifing, ' state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
and pp - Clarifying language directing that the notice of intent to intervene only requres 2 : child or Indian parents are really "Indians", ICWA does not authorize this type of inquiry which should lie with the

“‘simple statement which t:[he tribe’s ICWA program is needed to prevent ICWA from being deprwgd of any ; indian tribes, The Navajo Nation ds additional
meaning. 1

be incorporated to hait this practice of state
. courts: Otherwise, ICWA will be undermined and implemented incorrectiy by states.
i .
The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to

ut the o8 {ates may act officiously by The Navajo Nation suppdrts S. 569 with our recommendations._ If you have addit?onnl questions or need further

impose an artificial barer i some jurisdictions. It is It’;‘tss‘bl‘? d"“:f some states m %’Vhile the ; assistance, please contact Sharon Clahchischilly, Legisiative Assoctate, at the Navajo Nation Washington office at

uiring that a particular state form be used to meet state evidentiary e ! Ly : 202) 775-0393, Ly
:nqendmgent can be read 10 mean that this certification is a tribal certification, language;clalflfymg thatitisa ; (¢ 5 s 5 .
tribal certification whichg is required, without the need for further evidentiary authentication could greatly Sincerly, , ‘ ’
inimize th rtunity for later misunderstandings. " i incere

minimize the oppo! t}; ‘ LL\NVQ,L o N
Whatever changes may be proposéd to the Indian Child Welfare Act, it is important to remember that the ICWA was Charlie BTy 'M“ .
not only enacted to preserve American Indian Tribes’ most preci it , but also to prevent the type

Navajo Nation Council Delegate

of alienation experienced by Indian children who were.adopted by non-Indian families before ICWA was adopted. . ,Chapte’r/s: Chilchinbet\o f‘,“d‘ Ka}'enta

i i i d i i -Indian family. However,
During infancy and in early childhood, an Indian child may adaptto gnd be gccepted by anon: v .
later n?any of zwse children face d;ifﬁculties in self-identification and adaption. W.hat may have started out as a 'good { ’ |
intention becomes detrimental toithe child. While much has been said about children and parents, both yatura} and ) ’
adoptive, it is extremely critical ta be mindful of the long-term effects of depriving Indian children of their heritage.
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ALBERT A. HALE

THOMAS E.- AFCITTY

PRESIDENT 4 June 19, 1»997 VICE PRESIDENT

H ble Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee

U.S. Senate !

Washington, D.C. 20510 °

Dear Chairman Campbell,

i avajo ie, | am writing to express our strong opinions regarding the Indian Child Welfare Act
S;::;l;f:tﬁ g?ll;l”. J'IT\ZQ?CPWA playsa vergy important role in the life of the Navajo Naﬂon’s most precious resource,
our Navajo children. We wish to emphasize thsee areas to ensure the ICWA is lm:‘)]emer.ned correctly by sms and
that the child protection systems within Indian nations are equipped to protect Indian phlldren. Thc:, thm'e areas n?t
addressed in Senate Bill 569: (1) the ciarification of vol y p! ts and ter '. tion, and the time lme; within
which'a tribe intervenes in state dings; (2) theincl of Title IV-E funding and/or language; and (3) tpe
judicially-created exception in state courts. “First, the Navajo Ngtion supports S. 569, spor!sored by Senaxor John-
McCain, on the condition of ¢lmiﬁcation of two major items: Y1 and y and
the time lines within which a;triba may intervene in a state court proceeding:

| - N
S. 569 proposes a new“ Section 1913 (c) and (d) that requires the lndian child's (§1be m.ust receive notloe.of ﬂle
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify a'ipllcatmn
! ilel i 1 ke i I i i crime, there is no
of the ICWA. While|the p adds lang| to make P tation a - ! :

i t that the A ion d in the Section 1913 (d) notice be compiled in good fallhv. Itis of
critical importance mét a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe. .

i

. The proposed Scctior{ 1913 (e) set forth timeliness within which a tribe may inteltv?n.e‘m a state.proce'edmg
is not clear. The 30-day time line present difficulties in determining enroliment e}lglblhty of Indian children
-due to the time it take!.s to find the determination of ICWA applicability, finding local counsel, case staﬁ'mg,
and contract approvals. Clarifying language directing that the notice of intent to ntervene only requires a
+-simple statement which the tribe's ICWA program 1s needed to prevent ICWA from being deprived of any
meaning. "
i

The Navajo Nation is iaiso concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. ‘It is possible that some states may act officiously by

- requiring that a particuiar state form be used to meet state t_:videptiaq{ tandard Whl.le .the propos
amendment can be read to mean that this certification is a tribal certification, language clarifying that it is a
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize the opponu‘_mty for later misunderstandings.

Whatever changes may be proi)osed to the Indian Child Welfare-Act, it is important to remember that the ICWA was

not only enacted to preserve Ahlericm Indian Tribes' most resoumes—_its b but aiso to prevent the type

of alienation experienced by Indian children who were adopted by non-Indian families befom.ICWA.was adopted. ‘
During infancy and in early childhood, an Indian child may adapt to and be ampted bya m?n-lndmn fagmly. Ho:vever;‘ R
later many of these children fage difficulties in self-identification and adaption. W?lat may have staried out as a ngod
intention becomes detrimental to the child. While much has been said about children and pa.rents, both r}a!urgl and
adoptive, it is extremely criticzi\l to be mindful of the long-term effects of depriving Indian children of their beritage.

- Ot
i
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.
The Navajo, Nation, subject.to.the.above issues; believe that the proposed amendments will help ciarify the ICYWAA

Second, the Navajo Nation:s.concerned-with the current provisions of Title IV-E of the Social Sécurlty Act, Foster

Care and-Assistance. It is an open-ended entitlement program providing federal funds to states for foster care and”

adoption assistance programs:since 1980.: However, 1t has,only been available to states through matching-funds to -
support foster-care and adoption services . While this funding was intended to serve all eligible children in the United ..:
States, the legislation lackeda provision to cover a ciass of children (Indian children) living in tribai areas. -The statute

overlooked tribal governments and-children placed by:tribal courts in receiving the entitlement. “This issue has

negatively impacted the ability of Indian children to secure a sense of permanency after being removed from their
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds" to the tribe.. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does

not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
situations. These unsubsidized homes were indicative of the good will of a family in the community who will commit,.
their personal resources, time and home to fogter care, legal guardiapship, or preadoptive placement for a child. A vast
majority of these families find that this is.stressful and sometimes unwotkable after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or close to poverty, With direct funding; Indian
tribes would be able to keep these families closer together rather than placing them. in off reservation, non:Indian.:
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments-and

support services that Title IV-E would guarantee providers, This would essentially begin to establish permanency for
Indian children. ‘

The Navajo Nation req your direct

on this important issue and the‘oppoﬁunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
language be ncluded in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather -

than a tribal-state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is aiso concerned about recent develcpments in state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation. -In essence, these state courts are ruling on whether the Indian
child and Indian parents were menmbers of an Indian nation. Federal law and United States Supreme Court decisions
has consistentiy recognized the fundamentai-right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not autiorize this type of inquiry which should lie with the
indian tribes. The Navajo Nation rec ds additional dments be incorporated to halt this practice of state
courts, Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports S. 569 with our recommendations. If you have additional questions or need further
assistance, please contact Sharon Clahchischilly, Legisiative Assoctate, at the N@Q'ajo Nation Washington.office at
(202) 775-0393, s

L

ok
Wilfold Cane

Nav&jo Nation Council Deldgate
Chapter/s: LeChee

xc: fites
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He ble Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate

Washington, D.C. 20510
Dear Chairman Campbeli,

t jo people, I am writing to express our strong opinions regarding the Indian Chilq Welfare Act
ﬁet::?::lefxﬁ tt:lfell;lﬂt;"ll.a J’:‘hiel(?wk playsa vergy important role in the life of the Na\{ajo Nation’s most precious resource,
our Navajo child We wish to I three areas to ensure the ICWA'is 1m|?lemex3ted correctly by states amdt
that the child protection systems within Indian nations are equipped to protect Ind!an f;hddren. The thr;e areas.tr‘:tla
addressed in Senate Bill 569: (1) the clarification of voluntary placem_ents and termllnatlon, andr the tlme. ines V:;’l in
which a tribe intervenes in state p dings; (2) the 1 ion of Title IV-E funding and/or langyages, and ( } tll:q
Judicially-created exception in state courts. First, the Navajo Nation supports'S. ?69, sponsored\l:y enator Jo r(;
McCain, on the condition of ciarification of two major items: A and y ter an
the time lines within which a tribe may intervene in a state court proceeding:

S. 569 préposes anew Section 1913 (c) and (d) that requires the Indim cl.\ild's mb'e m.ust Teceive notlcq of me
proceeding, and that the notice must contain information to allow the Indian child's tribe to vepfy appllcgtlon
of the ICWA. While the { adds | to make fi i tation a cnme,.there isno
requirement that the information contained in the Section 1913 (d) notice be compllgd in good falth. It is of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe, :

The propfosed Section 1913 (e} set forth timeliness within which a tribe may intervene in a state.proce.edmg
is not clear. The 30-day time line present difficuities in determining enrollment ehglblhty of Indian children
due fo the time it takes to find the determination of ICWA applicability, finding local counsel, case sga:fﬂng,
and contract approvais. Clarifying language directing that the notice of intent to intervene only requires a
simple s?atement which the tribe’s ICWA program is needed to prevent ICWA from bemng deprived of any
meaning,

The Navéjo Nation is also concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may a?t officiously by
requiring that a particular state form be used to-meet state evidentiary standards. ‘Whl.le 'the proposed
amendment can be read to-mean that this certification is a tribal certification, language clarifying that it is a
tribal ceitification which is required, without the need for further evidentiary authentication could greatty
minimize the opportunity for Iater misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes’ most preci it ibers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian f::mlhes before.ICWA.wa\s' z'idopted,
During infancy aid in early childhood, an Indian child may adapt to and_be pted by a 1o Ind fafml // ¥ s
later many of thege children face difficulties in self-identification and adaption. "‘What may have started out as a "good!

intention t detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is exttemely critical to be mindful of the-fong-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA!
Second, the !\{avajo Nation is concerned with the current provisions of Title IV-E of the Social Security. Act, Fost

Care and Assistance It is an open-ended entitlement program providing federal funds to states for foiter c;re ane; )
adoption assistance programs since 1980. However, it has only been avaitable to states through matching funds to :
support fo;ter'cgre amjl adoption services. While this funding was intended to serve alt eligible children in tﬁe United ’
States, the legislation iacked a provision to cover a ciass of children (Indian children) living i tribal areas. The statut
overlqokpd tribal governments and children placed by tribal courts in receiving the entitlement ' s
negatively. impacted the ability of Indian ¢ .

hildren to secure a sense of

This issue has
homes, especially since adoption programs are under funded,

permanency after being removed from their

To reﬁeive_Titl?t IV-E money, a tribe must aiso enter into ‘agreements With states, with a state ",
funds' to the ,t”,bef qurently, only 50 of the federally recognized tribes receive
not inciude adminislra!ive, trai

| d ning or data systems funding. Therefore, the
rather than tribes entering into agreements with states., )
A

passing through these
any Title IV-E funding which does-
Navajo Nation recommends direct funding

Presently, many unsubsidized care homes are established within tndian Nations to avoid 1

eaving children in harmful
situations. These bsidized homes were indi of the good will of a family in the. community who will commit
their personal resources, time and home to foster care, legai dianship, or doptive pi for a child. . A vast
majority. of these families find that this is stressful and sometimes unworl

kable after a period of time, especially when
close 10 poverty,. With direct funding, Indian
placing them in off reservation, non-Indian
rise due to basic maintenance payments and
essentially begin to establish permanency for

considering the numbers of Indian families on tribal lands who live i or
tribes would be able to keep these famities closer together rather than
homes. Also, the numbers of Indian foster and adoptive homes would

support services that Title IV-E would guarantee providers. This would
Indian children. ) )

The Navajo Nation requests your direct assistance on this im;
inequity. We recommend that if direct Title [V-E funding i
ianguage be included in this legislation,
than a tribai-state agreement; and )
discrimination occur.

portant issue and the opportunity to correct this glaring
s not possible to the Navajo Nation, then the Title [V-E
requiring the following: (1) a provision requiring states to serve tribes rather
applyng penalties as in P.L..103-382, Multiethnic Placement Act, should

Finally, the Navajo Nation is also concerned about recent develo,
that ICWA does not apply because the Indian chitd had not lived i
not maintained "significant ties” to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were members of an Indian nation, Federal law and United States Supreme Court decisions
has consistentiy recognized the fundamentas right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
Indian tribes.* The Navajo Nation recommends additional amendments be incorporated to halt this practice of state
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states.

pments in state courts where judges have ruled out
n an "Indian environment" or the Indian parents had

Q) )

The Navajo Nation supports S. 569 with our recommendations.? If you have additionai questions or need further
assistance, please contact Sharon Clahchischilly, Legislative Associate, at the Navajo Nation Washington office at
(202) 775-0393.

Chaptet/s: Rough Rock

xe: files
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Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to express our sirong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important roie in the life of the Navajo Nation’srmost precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children. Thg three areas not
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe intervenes in state proceedings; (2) the inclusion of Title IV-E funding and/or language; and (3) the
judicially-created exception in state courts.~First, the Navajo Nation supports S. 569, spopsored'by Sefxatqr John
McCain, on the condition of clarification of two major items: y pl and Y ion and
the time lines wifhin which a tribe may intervene in'a state court proceeding:
i

S.569 vré)poses anew Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify application
of the ICWA. While the proposal adds | ge to make fraudul isrep ion a crime, there is no
requirement that the information contained in the Section 1913 (d) notice be compiled in good faith. Itisof
critical importance that a good faith investigation be made into the information required by the Section 1913.
(d) and forwarded to the tribe. '

i

The prop’psed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes to find the deter ion of ICWA applicability; finding iocal counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only requires a
simple statement which the tribe’s [ICWA program is needed to prevent ICWA from being deprived of any
meaning.‘] v s '

The Navajo Nation is aiso concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may ‘act officiousiy by
requiring that ‘a- particular state form be uséd to meet state evidentiary dards. While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that it is a
tribal cer;tiﬁcation which is required, without the.need for further evidentiary authentication could greatly
‘minimize the opportunity for later misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was

not only enacted to preserve American Indian Tribes’ most preci ts bers, but also to prevent me type
of alienation experienced by Indian children who were adopted by Indian families before.ICWA‘was adopted.
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. H A

iater many of these children face difficulties in self-identification and adaption. What may have started outas a "good"
intention becomes detrimental to the child. While much has been said about phildxen {ind pa.rents, both natuml and
adoptive, it is extiemely critical to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help ciarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to s
jopti i prog; since 1980. However, it has only been available to states th

support foster care and adoption services . While this funding was intended to serve all eligible children in the United
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribal areas. The statute
overlooked tribal governments and children placed by tribal courts in receiving the entitlement;  This issue has
negatively impacted the ability of Indian children to secure a sense of
homes, especially since adoption programs are under funded.

tates. for foster care and

To receive Title 1V-E money, a tribe must aiso enter into agreements with states, with a state "passing t}{rough these

funds" to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does .

not inciude 3 ing or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states, o
- ¥

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful

ituat These bsidized homes were indicative of the good will of a family in the community who will commit
their personal resources; time and home to foster care, legai guardianship, or preadoptive pi for a child. A vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, especially when
considering the numbers of Indian families on triba! lands who live in or close to poverty. 'With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in. off reservation, non-Indian
homes, "Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and
support services that Title IV-E would guarantee providers, This would ially begin to ablish per y for

Indian children.

The Navajo Nation requests your direct assistanice on this important issue and the opportunity to correct this glaring

inequity. We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
language be included in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic. Placement Act, should
discrimination occur. h o e

Finally, the Navajo Nation is also concerned about recent developments in state courts where Judges have ruled out
that ICWA does not appiy because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained “significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were membersy of an Indian nation. Federal law and United States Supreme Court decisions
has istently recognized the fund I right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Iiidian child by inquiring into whether.the Indian
child or indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the

Indian tribes. The Navajo Nation r ds additional a ts be incorporated to halt this practice of state
courts. Otherwise, ICWA will be ined and impl ted i Iy by states.

i [ W) N
The Navajo- Nation supports S. 569 with our recommendations, If you have additional questions or need further

assistance, please contact Sharon' Clahchischilly, Legisiative Associate, at the Navajo Nation Washington office at
(202) 775-0393. :

Sincere‘y

“James agod?'
Navajd Natiori'Council Delegate

- Chapter/s: Coalmine Mesa and Tuba City ' _

xc: files

ug| hing funds to’

permanency after being removed from their”
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H ble Ben Nighth Campbell, Chairman

Senate Indian Affairs Committee

U.S. Senate

Washington, D.C. 20510
Dear Chairman Ca{nn_l?gll, ‘ . , )

ini i i ild Welfare Act
it regarding the Indian Chlld
. ople, I am writing to express our strong opinions ; he I | Welfare Ad
On behalf of th:;;;; aj';"hzelgW;\ plays a very important rofe in the life of the Na\{ajo Natlox:; mo:::;r;;nz; reso. am; ‘
me':ldme}(‘:iﬁildren.' We wish to emphasize three areas to ensure the ICWA is m:iglemill;ldre(r:‘o Tootly by siates and
f,:l "t t::?hild protection systems within Indian nations are equx_pped to prote:t Ind 1;:1;;0“ and'tne s Tocn i
di:i ed in Senate Bill 569: (1) the clarification of vol}mt;uy placements an tem:;' an:i/or e 3y e
:vhir::sa tribe intervenes in state proceedings; (2) the’ inclusipn }?fg T“Ie::;;i is‘u; |5n6g9 spmisored i 1ol
ici ion in state courts. First, the Navajo Nation s . 569, spon by Senator John
Judicially-created CX(‘:C.DUOI'I in st ourts. e aior o vonuntany % ’
in, on the condition of clarification of two maj pla
?lf: gze,lines within which a tribe may intervgne 1nva state court proceeding: ’ ‘
A ive notice of the
69 ")oses anew Section 1913 (c) and (d) that requires the Indian child's tnb'e m.\:)s: :ec:;:;;:s;;cmon
:;:ceeg;:' and that the notice must contamn information to allow the Indian child's tnr (; ey WPl
S i ¥ 1 £+ Ani H 3
c . ‘While the proposai adds to make mistepresentation there i 10
. th'e ICVXtAﬁ\at tht:, information contained in the Section 1913 (d) notice be compllgd ‘;nbgot:g is'aelc o
re(']tL'“:Tnii)omnce that a good faith investigation be made into the information required by
critic O !
(d) and forwarded to the tribe,

d Section 1913 (e) set forth timeliness withjn whis:h: a tribe may mte{ve?nf’i.m a ;;s::lap;o::ﬁg;zﬁ
- eica: 30-day time line present difficulties in determining en{ollme.nt eligibility o n childr
P i Th? . s)t,o find the determination of ICWA applicability, i'l'nd;ng loqal counsel, case ! irésg;
dueto the time it tak:_ls Clarifying language directing that the notice of intent to intervene only reg:; fads
a‘[::;:nst;?tz:g&r%ici; the tribe’s ICWA program is needed to prevent ICWA from being deprive y
St 4 ok
meaning. }

\i t i i in th dum may be used to
j ion § term "certification” as used in the adden ay be us

Nation is aiso concerned about the e ion” 2s u ney beused !
?:\l;(zzvz,oamﬁcial barrier. in some jurisdictions. It is possxbl:;: thatt' son;;;t:::smazv:‘i:lte o pzse();
TCQ“ifiﬁg%“lﬂt ol st o o “S‘f;’_ '(i'me'et:ﬁ;;a?éfrf?ﬁ?zon iangua:ge clarifying that itis a

i be read to mean that this certification is L ication, uage clar P,
?::a:lid:e‘:?:i‘;:lt‘ion which is required, without the need for further evidentiary authentication could greatiy

minimize;the opportunity for later misunderstandings.

: itisi t he ICWA was

‘Whatever changes may be proposed to the Indian Cl:ild Welfarg Act, itis 1mpgrtant o rem:::l;ei;o ﬂt\:tptrl;i ::g oy
I 1 ian Tribes' most p its memb he type

n(f” ?Plzlai:?:t:)‘:p«u’r?er:zg:; E]lceill‘;c:tlﬁ‘l?ilr: who were adopted by non-Indian fﬂmes :ei;orilcmigt‘is{aqopted:
oDul:i:neg infancy and in early childhood, an Indian child»m:.;y ad?pt to and be gocepicd t};:i n e e oy ot oo
1 e children face difficulties in self-identification and afiap!mn. hat may ried outas 2 "good’
intention bt ge:rimemal to the child. While much has been said about :clzlldren ?nd ;l)la\l':n n’uf i
adoptive, it is extremely critical to be mindful of the fong-term effects of depriving Indian childre
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The Navajo Nation, subject to the above Issues, believe that the proposed amendments will heip clarify the ICWA.

Second, the Navajo Nation is concerned with the current

provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and
adoption assistance programs since 1980, However, it has only been available to states through matching funds to
support foster care and adoption services . While this funding was intended to sel

rve all eligible children in the United
States, the legistation iacked a provision to cover a cla

I by tribal courts in receiving the. entitlement. -This issue has
negatively impacted-the ability-of Indian children to

secure a sense of permanency after being removed from their
homes, esg Iy since adoption programs are under funded, °

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds” to the tribe. Currently, only 50 of the federally recognized tribes re

niot include administrative, training or data systems funding, Therefore,
rather than tribes entering into agreements with states.,

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
ituati ese bsidized homes were indi

of the good will of a family in the community who will commit
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child. A vast
majority of these families find that this is stressful and sometimes uriwe
considering the numbers of Indian families on tribal 1a

workable after a period of time, especially when
nds who live in or close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian
homes.: Also, the numbers of Indjan foster and adoptive homes would.rise due to basic maintenance payments and
support services that Title IV-E would guarantee providers. This would essentially begin to establish permanency for
Indian children, - - ’ i '

The Navajo Nation requests your direct assistance on this important issue an

inequity. We recommend that if direct Title IV-E funding is not possible to
language be included in this legisiati. on, requiring the following: (1) a provisi
than'a tribal-state agreement; and (2) applying penalties as in P.L, 103-3
discrimination occur,

d the opportunity to correct this glaring
the Navajo Nation, then the Title IV-E
on requiring states to serve tribes rather
82, Multiethnic. Placement Act, should

Finally, the Navajo Nation is also concerned about recent developments i
that ICWA does not apply because the Indian child had not lived in an "Indian environment” or the Indian parents had
not maintained “significant ties” to their Indian nation. In essence, these state courts are ruling on whetlier the \Indian
child and Indian parents were members of an Indian nation,’ Federaf law and United States Supreme Court decisions

has ¢ ly ghized the fund I right of Indian nations to determine p. It is inappropriate for
state courts to make determinations on whetk

child or Indian parents are really "Indians"
Indian tribes. The Navajo Nation recom
courts. Otherwise, ICWA will be undermi

N
n state courts where judges have ruied out

- ICWA does not authorize this type of intl:ulry

The Navajo Nation supports S. 569 with our recommendations, If
assistance, piease contact Sharon Clahchisek ilty, bagislative’A
(202) 775-0393, o

you have additional ‘Questions o need further
, at the Navajo Nation Washington office at

Navajo Nation Council Delegate -
Chapter/s:: Inscription House and Navajo Mountain
xc: files . "o

ss of children (Indian children) living in tribal areas. The statute.

ceive any Title [V-E funding which does .
the Navajo Nation recommends direct funding ,
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Dear Chairman Campbeil,

On behalf of the Navajo people, I 2m writing to express our. su'ong garding the Indian Child Welfare Act
amendments of 1997, The ICWA plays a very important roie ¢ life of the Navajo Natlon s most precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children, The three.areas not.
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe mtervenes in state p dings; (2) the i of Title IV-E, funding and/or ianguage; and (3) the:
Judicially-created exceptlon in'state courts. First, the Navajo Nation supports S. 569, sponsored by Senator John..
McCain, on the condition of clarification of two major items: voluntary placements and voluntary termination and
the time lines wlthm which a tribe may intervene in a state court proceeding:

S. 569 pmposes anew Section 1913 (c) and (d) that requnres the Indian child's tribe must receive notice of the:
pmceedmg, and that the notice must contain information to allow the Indmn child's tribe to verify application

of the ICWA While the posal adds | to make fraudul tation a crime, there is no

that the i ined in the Section 1913 (d) notice ve compiled in good faith. Itis of
cntlcal lmportance that a good falth investigation be made into the information requn'ed by the Sectlon 1913
(d) and forwarded to the tribe. .

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear; Thé 30-day time line present difficulties in determining enroliment eligibility of Indian children
due to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and t app! . Clarifying I directing that the notice of intent to intervene only requires a

simple stalement whlch the tribe's ICWA program is needed to prevent ICWA from being deprived of any.
meaning.

The Nava_lo Nation is aiso concerned about the term "certification" as used in the addendum may be used to
impose an|artificial barrier in some jurisdictions, It is possible that some states may act officiously by
requiring that a particuiar staté form be used 1o meet state evidentiary standards: While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that itisa
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize ﬂ"le opportunity for iater misunderstandings. .

Whatever changes n‘may be proposed to the Indian Child Welfare Act; it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes! most preci it bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adcpted
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. However,
later many of these children face difficulties in self-identifi and What may have started out as a "g

intention becomes detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extmmeiy critical to be mindful of the long-term effects of depriving Indian children of their heritage.

I - - - - s
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarxfy the. XCWA

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Secunty Act, Foster
Care and Asslstance It is an open-ended entitlement program providing federal funds:to: states for foster care and
progi since 1980. However, it has only been available to states throug| hing funds to;
suppon foster care and adoption services . While this funding was intended to serve all éligible children in'the,United
States, the legistation lacked a provision to covera class of children (Indian children) living in tribal areas. The statute
overlooked tribal governments and children piaced by tribal courts in- receiving the- entitlement: - This issue has-
negatively impacted the ability of Indian children to secure a sense of permanency after being removed from their
homes; ially since programs are under funded. e

To receive Title [V-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds" to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does .
not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends du‘ect fundmg .
rather than tribes entering into agreements w1th states;;
L .

Presently, many bsidized homes are established within Indian Nations to avoid leaving children in harmful

i These idized homes were-indi lcative of the good will of a family in the community who will.commit
their personal resources, time and home to foster, care, legai guardianship, or preadoptive placement for a chitd. A vast
majority of these families find that this'is stressfill and sometimes unworkablé after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or ciose to poverty, With direct funding, Indian
tribes would be able to keep 'thesé¢’ families closer together rather than placing them in off reservation, non-Indian
homes.- Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title ITV-E would guarantee providers. This would tally begin to establish per y for ’
Indnan children.

The Navajo Nation your direct on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Navaju Nation, then the Title IV-E
be inciuded in this I requiring the following: (1) a provision requiring states to serve tribes rather

than a: trlbal state agreement and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination oceur.

Finally, the Navajo Nation'is also concerned. about recent developments in state courts where judges have ruied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained “significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were members of an Indian nation.  Federal law and United States Supreme Court decisions
has istently ized the fi | right of Indian nations to determine bership. Tt is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation recc ds additional iments be incorporated to hait this practice of state
courts, Otherwise, ICWA will be undermined and implemented incorrectlx by states. ’

‘The Navajo Nation supports S. 569 with our recommendations. 'If you have additionai questions or need further

assistance, piease contact Sharon Clahchischilly, Legislative Associate, at the Navajo! Nation Washmgton office at
(202) 775-0393.

)

Sincerely, s
WA )
Teslie Dele -

Navajo Nation Councd Delegate

Chapter/s Tonalea”
xc: files
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1 ble Ben Nightt Campbell, Chai

Senate Indian Affairs Committee

U.S, Senate

Washington, D.C. 120510
Dear Chairman Campbell,

On behalf of the Navajo peaple, L am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important role in the life of the Navajo Nation’s most precious resource,
our Navajo children, We wish to emphasize three areas to ensure the ICWA is lmpiemeqted correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children.- The three areas not.
addressed in Senate Bill 569: (1) the clarification of vol Yy p ts and )
which a tribe intervenes in state 1 dings; (2) the inciusion of Title YV-E funding and/or language; and (3) the
judicially-created exception in state courts. First, the Navajo Nation supports S. 569, sponsored by Senat?r John
‘McCain, on the condition of clarification of two major items: vol y pl ts and y and
the time lines within which a tribe may intervené in a state court proceeding:

T

S.569 pmposcs a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notjcel of §he

ing, and that the notice must contain information to allow the Indian child's tribe to veylfy application

of the ICWA. While the p i adds 1 to make fraudul isrep a crime, there is no

irement that the informatic d in the Section 1913 (d) notice be compiled in good faith. It is of

critical imbomnce that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene ina state.proce.eding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes to find the deter ion of ICWA applicability, finding local counsel, case staffing,
and contnict approvals. Clarifying language directing that the notice of intent to intervene only. requires 2

simple smpment which the tribe's ICWA program is needed to prevent ICWA from being deprived of any.

meaning. ﬁ ’

The Navaj‘p-Na!ion is also concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particular state form be used to meet state evidentiary standards. Whnlle }he proposed
amendment can be read to mean thai this certification is a tribal certification, language clarifying thatitis a
tribai certification which is required, without the need for further evidentiary authentication could greatly
minimize xhe opportunity for later misunderstandings.
i .
‘Whatever changes irnay be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to/preserve American Indian Tribes' most proci it; but also to prevent the type
of alienati perienced by Indian children who.were adopted by iton-Indian families before ICWA was adopted.
During infancy and in early childhood, an Indian child may adapt to and be gccepted by a non-Indian family, However,
later many of these/children face difficulties in self-identification and adaption. What may have started outasa "good"
i ion b detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security. Act, Foster

Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and..

adoption assistance programs since 1980. However, it has oniy been available to states through matching funds to
support foster care and adoption services, While this funding was intended to serve all eligible children in th¢ United

States, the legislation tacked a provision to cover a class of children (Indian children) living in tribai areas. The statute "’

overlooked tribal governments and children ‘placed by tribal courts in receiving the entitlement. -This issue has
negatively impacted the ability of Indian children to secure a sense of per y after being
homes, especially since adoption programs are under funded.

d from their

To receive Title IV-E money, a tribe must aiso enter into agreements with states, with a state "passing through these
funds" to the tribe. Currentiy, only 50 of the federally recognized tribes receive any Title IV-E funding which does
not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful

ituati These bsidized homes were indicative of the good will of a family in the community who will commit
their personai resources, time and home to foster care, légal guardianship, or preadoptive piacement for a child. A 'vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or close to poverty, With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title IV-E would guarantee providers. This would essentially begin to establish permanency for
Indian children.

The Navajo Nation your direct on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
language be mcluded in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-state agreement; and (2) applying penalties as in' P.L. 103-382, Multiethnic Placement Act, should
discrimination oceur.

Finally, the Navajo Nation is also concerned about recent developments'in state courts where judges have ruled out
that ICWA does not apply because the lndian child had not lived in an "Indian environment" or the Indian parents had
not mainiatned "significant ties” to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were membets of an Indian nation. Federal law and United States.Supreme.Court decistons
ihas consistently recognized the fundamental right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
indian tribes.” The Navajo Nation recc ds additional dments be incorporated to hait this practice of state
courts. Otherwise, ICWA will be undermined and. implemented incorrectly /'py states.

(s

The Navajo Nation supports S. 569 with our recommendations. If you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legisiative Associate, at the Navajo Nation Washifigton office at
(202) 775-0393.

Sincerely,

Ot T,
Albert Tom .
Navajo Nation Couidil Delegate
Chapter/s: Klagetoh-and Wide Ruins

xc: files
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H ble Ben Nighth Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate

Washington, D.C. 20510
Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA piays a very important roie in the life of the Navajo Nation’s most precious resource,
our Navajo child We wish to emphasize three areas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe intervenes in state p di (2) the inclusion of Title IV-E funding and/or language; and (3) the
Jjudicially-created exception in state courts. First, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the condition of clarification of two major items: voluntary p its and vol y termination and
the time lines within which a tribe may intervene in a state court proceeding: g

S. 569 proi)oses anew Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify application
of the ICWA. While the proposal adds language to make fi i isrep ion a crime, there is no
requirement that the information contained in the Section 1913 (d) notice be compiled in good faith. Itis of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

i

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not cicar. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due'to the time it takes to find the determination of ICWA applicability, finding iocal counsel, case staffing,
and contract approvals.” Clarifying language directing that the notice of intent to intervene only requires a
simple statement which the tribe’'s ICWA program is needed to prevent ICWA from being deprived of any
meaning,

The Navajo Nation is also concerned about the term "certification" as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particular state form be used to meet state evidentiary standards. While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that it is a
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize :uhe opportunity for later misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most ¢ it: but also to prevent the type
of alienation experienced by Indian children who were d by non-Indian families before IEWA was adopted.
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. However,
later many of these children face difficulties in self-identification and adaption. ‘What may have started out as a "good”
mtention becomes| detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.

The Navajo Nation, subject to the above issues, believe that the proposed amendments will help ciarify the ICWA.;: .

Second, }he Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitiement program providing federal funds to states for foster care and
adoption assistance programs since 1980. However, it has oniy been available to states through matching funds to :
support Afoster care and adoption services . While this funding was intended to serve all eligible children in the United "
States, the legistation facked a provision to cover a ciass of children (Indian children) living in tribal areas.. The statute
overlooked tribal- governments'and children placed by tribal courts in receiving the entitlement. . This issue has.
negatively impacted the ability of Indian children to secure a sense of permanency after being removed. from the
homes, especially since adoption programs are under funded. R

To nec':'eive Title~ IV-E money, a tribe must aiso enter into agreements with states, with a state’ "passing lhféugh thes '
funds” to the tribe. Currently, oniy 50 of the federally recognized tribes receive any Title I V-E funding which does

not inciude administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct fundin,

rather than tribes entering into agreements with states.’

Presently, many unsubsidized care homes are established within Indian Nations to avoid leavi g children

These unsubsidized homes were indicative of the good will of a familyin:the community who will
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child
majority of these families find that this is stressful and sometimes unworkable after a period of time, especi
considering the numbers of Indian families on.tribal lands who live in‘or close to poverty. y
tribes would be able to keep these famities closer together rather than placing them
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basi
support services that Title IV-E would guarantee providers.  This would essentially begi
Indian children, = ™« W A e e .

The Navajo Nation your direct assistance on this
inequity. We recommend that if direct Title IV-E funding is ot possible to:the' N;
language be'inchided in this fegislation; requiring the following: (1) pru\iisioh'}etj rin
than a tribal-state agreement;-and (2)'applying pe alties as in P.L. 1
discrimination occur. S : :

ourts
that ICWA does not apply because the Indian child had not lived in‘un "Indian environment"
not maintained “significant ties” to their Indian nation., In‘essence; these state courts are ruli
child and Indian parents were members of an' indian nation” Federal law and United States Supfeme Cont decisio
has ly the fund right of Indian nations o determine membership. It ate
state courts to make determinations on.whether ICWA applies to an'Indian child by jnﬁuviring- into
child or Indian parents are really "Indians". ICWA:does not authorize this type of inquiry which
Indian tribes.” The Navajo Nation ds additionai iments be.incorporated to halt thi
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states, - o

The Navajo Nation supports S. 569 with our recommendations. ' If you have additional‘tj\iestioné 611' need ‘furihei-

assistance, please contact Sharon Clahchischilly, Legislative Associate, at the Navajo Nation Washington office at.
(202) 775-0393. h Tt St B

Sincerely,

.. RexMorris, Jr. .
- Navajo Nation.Cauricil Delegate

Chapter/s:- Coyote Canyon and Tohatchi
xc: files .
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Honorable Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee

U.S. Senate

Washington, D.C, 20510

Dear Chairman Campbell, ;
On behalf of the N‘BVAJO people, I am writing to express our strong opinions mga:fiing tl;le I,ndian Chilq Welfare Act
amendments of 1997. The ICWA plays a very important role in the life of the Na\(gjo Nation’s most precious sesource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is lmglemel!md correctly by(‘states and
that the child protection systems within Indian nations are equipped to protect Indlzanv?hlldreq. n:g thxee areas not
addressed in Senate Bill 569; (1) the clarification of tary p ts and I and the time fines within
which a tribe intervenes in state p dings; (2) the inciusion of Title IV-E funding and/or language; and (3) the .
judicially-created exception in state courts. First, the Navajo Nation supports S. 569, spox:sofed by Semmr John
McCain, on the condition of clarification of two major items: ary p and ry tet and
the time lines within which a tribe may intervene 1n a state court proceeding:

|

| - 1 B =

noses a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive gonoe.of ?he
ﬁrjgegeg;:g asxexd that the notice must (cgntain information to allow the Indian child's mbe to verify apolication
of the ICWA. While the proposal adds i to make fraudulent misrepresentation a cnmc,.!he,re 15 10
requiremént that the information contained in the Section 1913 (d) notice be compllgd in good fﬂlﬂl;. Itis of
critical iniponance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe. s . .

;

The propg{)sed Section 1913 (¢) set forth timeliness within whigh atribe may mtcn:v?n.e_ln a sme.proce.edmg
is not ciear. The 30-day time line present difficulties in delennming‘e.nrollme.nt eligibility of !ndlan childven
due to thej time it takes to find the ination of ICWA app li Ll_hty, ﬁ'ndmg local counsel, case staffing,
and contract approvais. Clarifying language directing that the notice of intent (o intervene only requiresa
simple statement which the tribe's ICWA program is needed to prevent ICWA from being deprived of any
meaning. . e

w

The Nayajo Nation is aiso concerned about the term “certification” as used in the addendum may be used to
impose a

requiring| that a particular state form be used to meet state evidentiary standards. While the prop

amendment can be read to mean that this certification is a tribal certification, ianguage clarifying that itisa
!

tribai certification which is required, without the need for further evidentiary authentication could greatly
minimize the opportunity for later misundersmpdings.

Whatever changes may be proposed fo the Indian Child Welfare Act, it is important to remember that the ICV{A was
not only enacted to preserve American Indian Tribes"most preci it nbers, bit also to prevent the type
of alienation experienced by Indian children wlio were adopted by non-Indian families befom'lCWA.wns,auopted.
During infancy and in early childhood, anIndian child may adapt to and‘be accepted by a nqn—[ndmn m:lx. Ho:vevel::
fater many of these children face difficulties in self-identification and adaption. Wmay have started outas a 'good!

intention becomes detrimental to the child. While much has been said about children _and pa.xcnts, both namml and
adoptive, it is extiemely critical to be mindful of the long-term effects of depriving Indian children of their heritage.

cori - ST e eI
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and
adoption assistance programs since 1980. However, it has only been available to states throug hing funds to
support foster care and adoption services . While this funding was intended to serve all eligible children in the United
:States, the legislation lacked a provision to cover a ciass of children (Indian children) living in tribal areas. The statute
overlooked tribal governments and children piaced by tribal courts in receiving the entitiement. - This issue has
negatively, impacted the ability of Indian children to secure a sense of permanency after being removed from their
homes, especially since adoption programs are under funded:

To receive Title IV-E money, a tribe must also entg‘r. into agreements with states, with a state "passing through these
funds” to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does

not include admi ve, ing or data sy funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many.unsubsidized care homes are established within indian Nations to avoid leaving children in'harmful

situations. These unsubsidized homes were indicative of the good will of a family in the community who will commit
their personal resources, time and home to foster care,legal guardianship, or preadoptive pk fora child. ‘A vast
majority of these familiés find that this is stressful and sometimes unworkable after a period of time, especially when

considering the numbers of Indian families on tribal lands who live in or ciose to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title IV-E would guarantee providers. This would essentially begin to establish permanency for
Indian children.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. . We recommend that if direct Title [V-E funding is not possible to the Navajo Nation, then the Title IV-E
be included in this fegislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-state-agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is also concerned about recent dévelopments in state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parerits were members of an Indian nation. Federal law and United States Supreme Court decisions
has istently recognized the fund | right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child-or Indian parents are really “Indians”. ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation recc ds additi be incorporated to halt this practice of state
courts, Otherwise, ICWA will be undermined and impiemented incorrectly by states.

The Navajo Nation supports 8..569 with our recommendations. - If you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legisiative Associate, at the Navajo Nation Washington office at
(202).775-0393.

i

Sincerely, -
o L

v%ﬂi. Ross, Ir. %@

Navajo Nation Council Delegate
Chapter/s: St. Michaels

O

xc: -files




