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STATEMENT OF MICHAEL WALLERI, ESQUIRE, TANANA
CHIEFS CONFERENCE, FAIRBANKS, AK

Mr. WALLERL Thank you, Chairman. Thank you for inviting me
to testify teday.

T've been a tribal attorney for 17 years representing a consortium
of 34 tribes in interior Alaska and had the dubious honor and
pleasure, I think, of participating in the discussions with the adop-
tion attorneys that ultimately led to the NCAI action in Tulsa.

Generally I would concur with Mr. Allen’s comments that the In-
dian Child Welfare Act works and it primarily works best in invol-
untary proceedings where the tribes receive notice, they intervene
and they have the ability to provide the special and unique services
that Indian children require.

Where it doesn’t work so well, however, is in the voluntary area
where there is no current statutory requirement to provide notice
to the tribes. In our own case in Alaska, we have a caseload of
about 160 cases on an annual basis. Since the enactment of ICWA,
one-half of those cases in terms of our caseload, have moved from
State court to tribal court which is an incredible improvement.

We do not receive on a routine basis notices on voluntary adop-
tions. The only time that we receive them really in Alaska has to
do with when an attorney usually specializing in Native adoptions
understands the risks their clients face by not involving the tribe
and voluntarily goes to the tribe. We have not had a single problem
with any of those cases in the time that I've been dealing with
ICWA.

What we have had, however, is problems where nobody gives no-
tice to the tribe, either because they didn’t know about the tribe
or in the few cases where there is active fraud, to try and avoid
the application of the act.

The provisions in the NCAI draft really address these issues, and
they’ve been described in more detail in my written comments,
with basically giving notice to the tribes in voluntary proceedings,
setting up time lines, and very importantly, providing criminal

sanctions for people who wish to avoid the application of ICWA.

* In addressing Senator Glenn’s concerns about retroactivity, we
believe that the NCAI amendments do in fact address the concerns
about retroactivity. I think as Mr. Waxman pointed out, it's some-
what of a misnomer to refer to this as a problem of retroactive en-
rollment or membership since in many tribes, a child’s birth is the
beginning of their tribal enrollment and membership in that tribe.
Rather, enrollment in most tribes is actually just a certification or
an acknowledgement of that tribal membership.

For professionals who wish to evade the terms of the act, the pro-
posal provides criminal sanctions as a disincentive. In terms of
tribes 1n the situation that Mr. Gradstein points out, fail {o or ad-
vise people that this child is not a member of a tribe, they’re bound
by that and that provides a certain stability for the Indian child
adoptive placement.

Finally, if adoptive parents engage in the type of activity that
was described by the Chairman from Gila River, I'm not exactly
sure it’s in| the best interest of those parents to continue to try and
care for tthat child. Those kinds of activities should be aggressively
attacked by the tribes to return those children to their homes.
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In the cases where there is no fraud or attempts to evade the
Act, where people just simply didn’t know and honestly didn’t know
about the child’s Indian ancestry or eligibility for membership, the
courts have really dealt with that.

Prior to coming down here, we did a WESTLAW search with re-
gards to this retroactivity situation. Two appellate courts in the
country, one out of Oregon, have really dealt with this issue saying
it's an evidentiary issue that’s presented to the court at the time
of the hearing. If at the time of the hearing, these facts were
known, then the court should take those facts into account. If at
the time of the hearing, and subsequent to the entry of the final
order, these facts become later discovered, then that is not the
basis to go back and attack the adoption and the adoption is final.
That is really dealt with in the existing law with regard to evi-
dentiary standards.

So we really believe that the so-called retroactivity problem is
really dealt with by existing case law and also more effectively by
these amendments which really avoid the problems that we've seen
occur in the past with regards to voluntary proceedings.

Finally, the issue that I think caused the most problem in Indian
country that Mr. Gradstein alluded to about this membership issue
and the reviewability of membership is a very touchy issue in In-
dian country. The idea that a court that is not sympathetic, in most
cases not very knowledgeable about Indian laws and customs is
going to somehow determine what in fact is an Indian harkens
back to another dark passage in American history where non-Indi-
ans decided who in fact were the Indians, oftentimes to the det-
riment of the Indian people. ’

I think we need to be very careful in invading the sovereign
rights of the Indian people and the Indian tribes to determine their
tribal membership. It is a crucial element of sovereignty. In very
limited cases, in very limited cases, when there is a known viola-
tion of due process or equal protection under the Indian Civil
Rights Act, or where a tribe has simply reached out and exceeded
its tribal authority with regard to decisions with regard to eligi-
bility under its tribal law, the courts have tried to fashion remedies
which seem to be working in those very, very few cases.

The Eighth Circuit case, Dement v. Ogalala Sioux, actually al-
lowed the issuance of a writ of habeas corpus to remedy that situa-
tion. The Sixth Circuit has agreed with that in some cases, but it
requires a sensitivity to Indian sovereignty in the sense that there
has to be something more than a de novo review by somebody who
is not familiar with Native law. There must be deference to the
tribal decisions and there must be a full exhaustion of the tribal
remedies.

I think the reason there are only two court cases in the countr
on this suggests that the tribal courts are doing an excellent jo
in administering justice in Indian country and while I think there
may be a few perceived problems in the area, the existing law real-
ly deals with the problem.

[Prepared statement of Mr. Walleri appears in appendix.]

The CHAIRMAN. Thank you very much.

Senator Inouye.
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Senator INOUYE. Mr. Chairman, I'd like to join you in commend-
ing President Allen for convening the Tulsa mid-year convention
and to initiate this very rational debate on this very contentious
matter before us. I join my chairman in saying that you've done a
goad job and I join my chairman in assuring you that we will study
your recommendations very carefully and very likely adopt them
almost in total.

I have just one question. We have been advised, Ms. Gorman,
that the original adoption lawyer of the Rosts was aware of the
Indianness of the biological parents. Is that correct?

Ms. GOrMAN. The father, but yes, the testimony adduced at trial
was pretty clear that the natural father filled out a form and said
he was a Pomo Indian and also told the attorney. The attorney
then told him what would happen—they had already chosen the
Rosts as their prospective adoptive parents—told them what would
happen because of the act, that his family would have to be noti-
fied, that the tribe would be notified and that the act would prob-
ably apply. The father then said—and this is by his own testi-
mony—I need a new intake form and he filled out a new intake
form and said he wasn’t Indian.

That’s absolutely correct and I believe with all my heart that
these amendments would preclude that from happening in the fu-
ture.

Senator INOUYE. So you would suggest that fraud was committed
at that stage?

Ms. GorMaN. I don’t want to say that, Mr. Chairman. There is
some litigation currently pending between my clients and that at-
torney and I don’t want to get in the middle of it, with all due re-
spect.

No notice was required, so I would hesitate to say that fraud was
committed, except possibly and again, I don’t want to prejudge the
case, but him not notifying my clients was certainly a problem. In
terms of notifying the tribe, under the act, it really isn’t required.
It should be required. Intervention is certainly possible, but no no-
tice is required, so I don’t think he broke the law in any way. It
isn’t good practice, and that’s where problems iike this come from,
but I don’t think he broke the law.

Senator INOUYE. So there were no sanctions as a result of this
behavior on the part of the original lawyer?

Ms. GorMAN. No.

Senator INOUYE. Thank you very much.

The CHAIRMAN. Thank you, Senator.

The hour is late, Mr. Walleri but I think we need to get into this
issue of membership rolls a little bit. Are you telling me that mem-
bershiy rolls, lists of memberships of a tribe are not public docu-
ments? |

Ms. GorMAN. That's correct. They are not subject to subpoena
power. If the tribe asserts that right, their records cannot be sub-

poenaed because——-

The CHAIRMAN. They’re not public documents?

Ms. GORMAN [continuing]. They are not public documents.

Mr. WALLERI. There are some significant issues related to that,
including for example in our case, let me speak to the situation in
Alaska. The Federal Privacy Act really governs our documents in
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our negotiated compacts with the Federal Gov i i
: 2 ernment
our tribal enrollment lists so that we cannot disclose thés:;nf'zalclgigg
w%hout the 1slsuance of a Federal order.
or example, you can’t go in and get
about an American citizen from the U.Sg;
get a court order to do that. There has
cases, the courts do not open up,
The CHAIRMAN. But we have to
request,

. Mr. WALLERL And that is the case. The practice in i
:;i enoi; the case in many other States is tgat the trilj}eal: S(li;l(i V:v}ﬁgﬁ
t t)},; mttqgv?ne, file a certification with the court and evidence as
ka that's emergod over Lhe o deras sy, the practice in Alas-

ast decade. i i

way of handlin% it, That is what thesee actfs g;'l;\fi}(liztf;)sra pretty good
That has to be balanced also against simply open access to the
general public to tribal enrollments, That raises other concerns
about privacy of people who are totally unrelated to the issues be-
have held that the access to tribal

¢ . C that they are necessa -
tiate the issues in contention before ch court in th;y cg‘;eSl;tt);Stl;)aaI:'.

The CHAIRMAN. Including eligibility f:
! y for Government pr: ?

Mr, WALLERL. Correct. But in doing that, it has to glggr }fgn 36ne
procedurally In a correct manner. I can tell you that there is wide
kgnorance within ,the bar. We routinely have to remind the State

ttorgey General s’oﬁice in Alaska how to go about getting these
;‘ecor s properly. It’s an embarrassing situation to have to tutor at-
t;);g]e;’ysd :nitthﬁl F;g(ggral I”nvac%' Act and its provisions, but we rou-

. , we've go

the button and out it spits. ok Tt set up on a computer and push

The CHAIRMAN. I can assure
here in Washington, the Privacy
bility.

i .
todav;.ant to thank the witnesses and thank you all for being here

This hearing is adjourned.
ereupon, at 1:47 p.m., the committee was adjourned, to re-

individual information
Government, you have to
to be a showing. In most
under the Federal Privacy Act.
provide proof of citizenship upon

you that in light of recent events
Act is going to get a lot more visi-

-convene at the call of the Chair.]




APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HON. JEFF BINGAMAN, U.S. SENATOR FROM NEW MEXICO

I appreciate this opportunity to address the Senate Committee on Indian Affairs.
I strongly support the committee’s move to eliminate title III from H.R. 3286, the
Adoption Promotion and Stability Act. Title III would have altered the Indian Child
Welfare Act of 1978, and changed the rules by which tribes f‘partici ate in the proc-
ess of certifying tribal membership and overseeing the welfare of Indian children.
I object to those changes, and so do the Indian tribes that would be effected. I am
delighted the committee has reported the bill cut without this ill-considered amend-
ment.

As you know, when the Indian Child Welfare Act JCWA) was passed in 1978,
over a third (35 percent to 40 percent) of all Indian children were being placed for
adoption outside their families and tribes, The ICWA was intended to provide a ra-
tional context for promoting the welfare of these children and placing them, in order
of preference, within their own nuclear families, their extended families, their
tribes, other Indian tribes, or other suitable families. The act has been successful
in this pux;pose. The vast majority of adoptions under ICWA have proceeded smooth-
ly; onlIy a tew (41) have been disputed. ’Fherefore, we should proceed to amend this
act only with caution and with full consultation with the tribes that will be affected.

The largest of the Indian tribes, the Navajo Nation, is located in New Mexico as
well as Arizona and Utah. The Navajo have developed a highly competent set of 9
professional social workers and 8 more administrative staff to deal with the issues
of Indian child adoptions off the reservation in such towns in New Mexico as Farm-
ington, Gallup, and Albuquerque. At the very time the need for their services is
clearly increasing, the BIA funds that enable their services are being cut. It is
wrong to cut these funds and it is wrong to proceed without due consideration to
the strong opposition these professionals have for title IT1.

Every tribe that has contacted my office opposes the changes proposed in title III
as does the National Indian Child Welfare Association and the National Congress
of American Indians. They believe the changes involved would do much more than
merely “clarify” or “make minor changes in” the Indian Child Welfare Act. The
tribes believe they must retain control over determining tribal membership. Fifty
State court systems, makin%1 independent judgments about what constitutes signifi-
cant social, cultural and political affiliation with Indian tribes, strikes at the heart
of sovereignty.

Meanwhile, earlier this month the tribes themselves met at the National Congress
of American Indiang’ Mid-Year Conference in Tulsa, Oklahoma, to draft potential
amendments to ICWA as alternatives to title III. These draft amendments address
the issues of 1) notice to Indian tribes of voluntary adoption proceedings; 2) a rea-
sonable time line for tribal intervention in such cases; 3) sanctions to discourage
fraudulent practices in such adoption proceedings; 4) reasonable limits on the length
of time within which birth parents can withdraw consent for adoption; 5) State
courts’ option to allow biologic garents’ contact with children when the adoptive par-
ents agree; 6) tribal membership certification; and other provisions. The point is,

(51)
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Mr. Chairman, that processes are under way in which the Indian tribes are working
with each other and with adoption lawyers and others to identify realistic methods
to accommodate the special issues that arise in cases of adoption of Indian children.

Changes to the Indian Child Welfare Act should not be pushed through as a part
of H.R. 3286. They should be approached thoughtfully and with input from all par-
ticipants. Therefore I applaud the Committee on Indian Affairs for removing these
important Indian issues from the Adoption Act and for undertaking a thoughtful
process in which the tribes are full partners for further refining the Indian Child
Welfare Act of 1978.

PREPARED STATEMENT OF HON. ENI F.H. FALEOMAVAEGA, U.S. DELEGATE FROM
AMERICAN SAMOA

Mr. Chairman, thank you for the opportunity to appear before the committee this
morning and present my testimony. I know we are all in need of being in three
places at once this morning, so I will necessarily make my statement short, but
please do not take my brevity to mean that the issue I am addressing is not of con-
cern to me. Indian issues are of particular importance to me, and any action by the
Congress which would harm Indian children gets my close attention.

I want to speak today in opposition to any efforts to amend the Indian Child Wel-
fare Act which would limit the review of tribal governments over members of their
tribes, particularly concerning the adoptions of tribal members.

In 1978, Congress passed the Indian Child Welfare Act to stop the hemorrhage
of Indian children being separated from their families. This act was passed after
long and careful deliberation. Hearings were held, drafis were circulated, and ques-
tions were asked. Last month, the House passed legislation which would greatly re-
duce the influence tribal governments would have over the adoption of members of
their tribes, and the House did so without even a comprehensive hearing.

The legislation considered by the House was not even referred to the Committee
on Resources, the committee of jurisdiction on Indian Affairs in the House, until the
last minute. The referral was for only 6 days, and within that period Committee
Republicans and Democrats alike rejected the method and language used in the bill.

The House legislation would require that a child’s significant cultural, social and
political contacts with a tribe determine his or her “Indian-ness” instead of tribal
membership. It ignores the important role of the extended family in Indian culture
and would lead to increased litigation.

Mr. Chairman, it 1s important to note that the Indian Child Welfare Act does not
require that Indian children be adopted by Indians. Other races are permitted to,
and do adopt Indian children. This was not a racist act, but rather the purpose of
the act was to ensure the cultural differences between Indians and other cultures
were fairly taken into consideration in adoption proceedings. This is an important
point which I do noct believe has been brought out during the recent public debate.

The Indian Child Welfare Act was enacted because there were serious problems
with the adoptions of Indian children. The outrages that prompted the passage of
the act were numerous. Prior to its enactment, the rate of adoptions of Indian chil-
dren was wildly disproportionate to the adoption rate of non-Indian children. Indian
children in Montana were being adopted at a per capita rate 13 times that of non-
Indian children, in South Dakota 16 times the per capita rate of non-Indian chil-
dren, and in Minnesota at 5 times the rate of non-Indian children. The act’s prin-
cipal sponsor and my good friend Mo Udall, said during the floor debate, “Indian
tribes and Indian people are being drained of their children and as a result their
future as a tribe and a people is being placed in jeopardy.”

I realize that there are problems with the Indian Child Welfare Act. I know that
one is with adoption attorneys who pressure parents not to acknowledge their In-
dian heritage on jadoption forms. But I alse know that there have only been prob-
lems with less than one-half of gne-percent of the total number of Indian adoptions
since the act was passed. This small problem does not warrant the shotgun ap-
proach by the House.

I objected strongly to the language passed by the House on this issue and I con-
tinue to object strongly. I respectfully urge the Members of this committee to also
reject that language.

Thank you Mr. Chairman
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CONGRESS OF THE UNITED STATES,
HousE OF REPRESENTATIVES,
Washington, DC, June 24, 1996.

Hon. JouN McCaIN,
Chairman, Committee on Indian Affairs,
U.S. Senate, Washington, DC.

Dear Senator McCain: I have been active on the issue of adoption of Native Amer-
ican children for several years now. As you know, the House passed a bill which
would have a substantial imi)lact on Indian children placed for adoption.

Many of us in the House have strong feelings on the issue of tﬁe adoption of In-
dian children by Indians versus non-Indians and I would like to provide my
thoughts to the Committee on Indian Affairs. I am pleased the committee is holding
a hearing on the Indian Child Welfare Act, and respectfully request that I be per-
mitted to testify at the hearing on June 26, 1996.

Sincerely,

En1 F.H. FALEOMAVAEGA, Member of
Congress.

PREPARED STATEMENT OF FAY GIVEgS, ExEcUTIVE DIRECTOR, AMERICAN INDIAN
ERVICES

Chairman McCain and Committee Members, American Indian Services is con-
cerned about the changes proposed regarding the Indian Child Welfare Act, under
H.R. 3275. We ask that our written testimony be included as part of the hearing
record of June 26, 1996.

American Indian Services, Inc. is located in the Detroit Metropolitan arca. We
have - provided services to Native American families in Wayne County, Michigan
gince 1972.

The legislators proposing the changes in the 1.C.W.A. apparently know very little
of Native American history. The legislation requiring significant social, cultural or
political affiliation with your tribe fails to consiger the following issues:

(A) Many Native Americans live a great distance from their reservations.

(B) Native people were forced into the cities by the policies of the Federal Govern-
ment during the termination, relocation period of the 1950’s and the 1960’s.

(C) 90 percent of the Native people, both on and off the reservations lack reliable
transportation, making it difficult to go short distances, much less long distances
to maintain close contact.

(D) Few, if any, state judges would be qualified to determine if siﬁn.iﬁcant “gocial,
cultural or political affihation” were being maintained. They lack the knowledge to
make this kind of determination.

(E) Under the proposed changes, state courtg rather than Indian Nations could
decide who is an Indian.

(F) The legislation fails to consider the rights of Indians as sovereign nations.

(G) H.R. 3275 seeks to make who is an Indian an issue of geography rather than
culture. Those who have decent transportation and money that can afford to go
home periodically, would be considered to have “close ties.”

An Indian family that lives far removed from their reservation is not any less In-
dian-just further away. The staff at American Indian Services is made up of mem-
bers of many Indian nations. We live far from our reservations, but come together
as & family of Indian people and maintain our cultural ways within the context of
a big city. Most of us are not able to go home too often, but we band together as
a community of Indian people, as we have historically done. To tie membership to
a geographical location, reveals how little these legislators know about Indian cus-
toms

Our professional experience in Wayne County indicates that the I.C.W.A. has not
and is not bei{;& followed today in many cases in the Juvenile Division of the Pro-
bate Court in Wayne County. If the act 1s followed from the inception in a child cus-
tody proceeding, the problems such as those of the Rost twins would not be an issue
today. If private attorneys were disbarred for placing Indian children in non-Indian
homes, which violates the I.C.W.A., perhaps it would be followed.

If non-Indian families were made aware that Indian children are covered by a
unique set of Federal statutes, perhaps they would defer to the tribe at the earliest
moment if the possible outcome was known.

The question that concerns us is what gives Congresswoman Pryce the right to
even contemplate changes in the [.C.W.A. without in-put from the people most af-
fected? Her behavior is typical of the arrogance we have faced in the past. Decisions
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have been made for us-and about us, without any consultations with us! There is

ocracy in this. 7 . .
no[i(;lgglgrmrg Pryce and Tishrt are atiempting to make tl}is a simple issue, wh}ch
it is not. State courts do not and should not have jurisdiction over sovereign Ipd;an
nations within their boundaries. What right do these legislators have to limit ap-
peals, or restrict when an Indian child is determined to be a member? The deter-
mination regarding who and when & person is eligible should rest solely with the
tribe. . . )

The stories of denial of due process, duress and sale of Indian children is well doc-
umented. This legislation if passed would deny Indian families the right to appeal
such injustice. . .

Legié‘lator Pryce’s vision is only through the eyes of the Rost family that she is
involved with. The private attormzr that arranged for the placement of the Rost
twins had no respect for the .C.W.A,, no regard for Indian people, the adoptive fam-
ily or the children themselves. Where is he now? There has been no price that he
has had to pay for his deceit, while everyone else has suffered.

When Congress passed the .C.W.A. in 1878, its purpose was clear-to preserve In-
dian families. Indian people who were adopted out as children come into our agency
everyday. The prisons and institutions house many of them. They have been robbed
of their identity and they are angry. To view this matter as a simple one is to deny

at we know is true.

WI}I'}‘l;e Rost twins will come looking for us whefr they grow u’ﬁ; (They all do.) They
are Indian in the white world and white in the Indian world. They will be depressed
and will have twenty times more likelihood of committing suicide than any group
in America. They will have little if any understanding of who they are. They will
be in crisis when they find us. We will provide mental health services, they will
need it at a rate of 200 percent, more than any other group. Some come to us in
their teens with serious emotional problems, substance abuse, teen pregnancy, and
all the problems related to low self-esteem. Regardless of t}‘l‘ell‘ pro’l,)lems thesy will
receive fewer services that they need because they are “Indian”. Early Chiefl
Wahoo” experiences will contribute to their esteera when they see Native American
culture ridiculed. )

The sacred “Sundance” for them will be a car, The proud Cherokee people will
be a four wheel drive recreational vehicle. Television programming will fill in the

cultural gaps with various segments on savage scalping, wagon burnings and drunk-
en Indian displays. They will have no elders to combat the stereotypes. Will this
produce Indians with positive self-esteem and pride? .

Society will continue to pay the price for the injustice to Native peo le. Efforts
to rob us of our children is the worst in a long siream of injustice. We urge you
to oppose any changes in the 1.C.W.A. until after consultation and in-put from In-
dian &ations, agencies and concerned parties. Our children are our future.

PREPARED STATEMENT OF HON. GEORGE MILLER, U.S. REPRESENTATIVE FROM
CALIFORNIA

am pleased to provide this statement to the Senate Committee on Indian Affairs
aint exgm.ines amgndments to the Indian Child Welfare Act (ICWA). As you know,
the House recently passed H.R. 3286, the Adoption Promotion and Stability Act,
which in Title III contains certain very controversial provisions affecting the adop-
tion of American Indian and Alaska Native children. . .
Despite the controversial nature of the Indian provisions, the unanimous opposi-
tion of Indian tribes, the clear opposition of the Administration to those provisions,
and the fact that my Committee which has primary jurisdiction over Indian matters
in the House had not had the chance to hold even a single hearing or qthervylse ex-
amine the new legislation, the House leadership saw fit to schedule this legislation
for a floor vote just weeks after its introduction. In fact, the leadership originally
attempted to bypass the Resources Committee and bring this legislation directly to
the House floor. .
Althou thf House narrowly passed this measure as part of H.R. 3286, I remain
convinced thal the amendments to the ICWA contained in Title II of that bill are
not the answer that we need to guard against the few but high-profile Indian adop-
tion failures that have oocurregu since 1978. I believe that there are alternative
measures that this Congress can take that would more effectively prevent cases like
these from h:ippenin again. ] want to emphasize, however, that we must not let
these few cases overs%’xaggw all of the good that the Act has done. What's been left
out of this emptional and anecdotally driven debate are the thousands of success sto-
[

|
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ril?li where ICWA has had the intended, positive impact on children and families
alike.

Let me relate one of these success stories:

In 1995, twin baby boys from the Salish and Kootenai Tribes of the Flathead Res-
ervation in Montana were placed with their non-Indian maternal grandparents.
Though understandably frightened by the scores of horror stories they had been led
to believe could occur, the prospective parents and their adoption attorney rightfully
followed the ICWA and notified the tribe of their intention to adopt. The paternal
gxl-andfather of the adoptive children desperately wanted to maintain contact with

e twins, especially since his only child, the birth father, had been killed in a car
accident. The Tribe consented to the adoption of the children by their non-Indian
grandparents and also took the extra step of helping to arrange a creative arrange-
ment that allows the children to maintain a close connection with their Indian fam-
ily and tribal heritage while being raised: by their white Erandparents. Books, pic-
tures, artwork and traditional writings done by the twins’ biological family members
have followed and the adoptive parents have welcomed the twins’ Indian heritage
with respect and gratitude.

This is the attitude we should all adopt as Congress considers any change to this
crucial piece of legislation.

In 1978, Congress found evidence that state courts and child welfare workers
laced over ninety percent of adopted American Indian children in non-lndian
omes. Sixteen years later, studies indicate that nearly 60 percent are still adopted

by non-Indians. Prior to enactment of ICWA, the House held hearings which yiefded
information demonstrating that approximately 25 to 35 percent of all Indian chil-
dren had been separated from their families and placed in adoptive families, foster
care, or institutions.

The Indian Child Welfare Act was enacted after years of Congressional study in
order to protect Indian children and Indian tribes from these patterns of abuse. l,i‘he
House Committee on Interior and Insular Affairs reported that “[t]he wholesale sep-
aration of Indian children from their families is perhaps the most tragic and de-
structive aspect of American Indian life today.” The 1978 bipartisan legislation was
hailed as a long-overdue correction to this practice. In short the law %ives tribal gov-
ernments the right to have a voice in child custody proceedings involving their own
members as a means of fulfilling the obligations tl?e have to both their families
and to their communities. The law allows for concerned Indian relatives to intervene
in adoption and foster care cases involving an Indian child and in certain instances
to ask the court to transfer proceedings to tribal courts.

Although the law gives tribes the right to play a role in all cases involving their
own children, unfortunately, the law does not always require that the parents, their
attorneys, or adoption agencies notify the courts or the tribe when such a case is
pending. The problem is that some in the adoption profession fear that by notifying
the courts that an Indian child is involved in an adoption proceeding, they either
will bog down the proceedings or scare off potential adoptive parents. Often, the
tribes are given no notification while parties to the adoption are encouraged to con-
ceal the child’s Indian identity, causing the number of cases where the intent of the
law has been skirted to multiply rapidly. The consequences of this noncompliance
can lead to emotionally troubling results for everyone involved.

Unfortunately, misunderstandings also have led to unwarranted criticism of the
act. I'd like to clear at least two of those up. First, the law does not give the tribe
the right to undo adoptions once they have been finalized. Second, the law gives the
courts wide discretion to keep any Indian custody proceeding in state court for “good
cause” which allows the court to weigh such factors as the wishes of the parents,
the location of the tribal court, and the amount of time the child has spent with
the adoptive or foster parents.

We have all seen the tragedy of the Baby M case. Nobody on either side of the
debate wants anyone to go through that kind of agony and heartache, least of all
the children. The ICWA’s notification and good cause provisions are intended to pre-
vent these tragedies from ever happening. When the adoptive parties follow the in-
tent of the ICWA such tragedies are avoided. The act is not perfect in all respects
and I agree that some changes will strengthen it. But the few number of trouble-
some Indian adoption cases should not be made to stand for the whole story and
then held up as justification for the dismantling of the ICWA. The point is that we

_ need to look at the act in a careful manner involving hearings and candid debate

in the committees of jurisdiction. But if we allow ourselves to rush in and dismantle,
rather than reform, the ICWA, we will destroy the careful balances struck in the
act, and it is the children who will lose due to our shortsightedness.

Some have tried to blame the few but well-publicized failures on the Indians,
some have concluded that rolling back the ICWA is necessary to prevent future mis-
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carriages of justice, and some have even asserted that they are doing it with the
best interests of the Indians at heart. But Indian people have heard claims like
these all too many times before. 1 understand how hard it must be for them to live
with this rhetoric, especially when the stakes are so high. We must bear in mind
that from an Indian perspective, it is the very future of their people and their cul-
ture that is at stake. .

Title III of H.R. 3286 would radically alter key definitions of how tribal member-
ship is determined and in so doing, infringe upon the most fundamental of all tribal
rights. These changes will interfere with Indian people’s ability to ensure a lovin
and culturally sensitive environment that is in the best interests of the child an
his or her community. Furthermore, these changes will not expedite custody pro-
ceedings but will in fact delay pending and future adoptions by creating a new cause
for litigation.

The Resources Committee that I serve on voted to strike Title IIl from the bill
for two critical reasons. ]

We struck Title III first because it goes to the heart of the act—the survival of
Indian cultural protection of Indian children yet not a single tribe in the country
was ever consulted. We cannot forget that we have a trust responsibility to protect
Indian tribes and their resources. Congress, in passing the ICWA, and the Supreme
Court in the 1988 field case, both recognized “that there is no resource that i1s more
vital to the continued existence and integrity of Indian tribes than their children.”
Yet the House went on to make major changes to the act without any tribal con-
sultation whatsoever or even a single hearing.

Second, the Committee dis ed with the substance of Title Il in that it adds
additional requirements for Indian parents to meet before the protections of the act,
namely tribal court jurisdiction, kick in. I think it is especially important to remem-
ber that while the act sets up adoption preferences, it gves tribal and state courts

eat latitude to make any placement they want, including placement with non-In-
ian families, as long as there is good cause. In fact, that 18 exactly what happened

in the 1988 Holyfield case. I disagree with the assumption that tribal courts are
bound to make wrong or misguided decisions in these case.

We were also concerned that changing the coverage requirements is not onl
going to exclude certain bona fide Indian children from the act’s coverage, but wi
move the determinaiion back from tribal courts into state courts. We passed the Act
in 1978 in response to the state courts’ inability to grasp the nature of Indian cul-
ture. We also gi(;agreed with the Title III because it woufd tie membership and cov-
erage to written consert and enroliment when Indian tribes themselves do not. By
focusing on the degree of Indian blood, Title III's sponsors miss the fact that Indian
tribes, as sovereign governments, have the right to set membership requirements
on their own terms. The second largest tribe 1n the nation, the Cherokee Nation,
does not rely on blood quantum in determining membership, yet many Cherokees
who have a limited degree of Indian blood are an integral part of and play impor-
tant roles in Cherokee culture.

Last, Title II's heavy reliance on the parents’ contacts with the tribe entirely
misses the important role of the child’s extended family. In Indian culture the ex-
tended family has a special role in caring for Indian children. They are the first line
in representing the tribe’s interest in that child and in nearly every instance when
they have knowledge of a case are willing to adopt Indian children when their natu-
ral parents can’t take care of them. This is a major point: unlike other minority
adoption cagses where there are often no prospective adoptive families, in Indian
country there are more than enough relatives and families who are willing to as-
sume custody of Indian children. In enacting ICWA we recognized that there should
be someone to speak for the tribe, and for the child’s interest in his or her heritage.
It should be clear that tribal courts, not state courts, are going to be in a better
position to recognize this as well as be in contact with a chil(ﬁs relatives. The reason
this is so important is because that knowledge will promote quicker foster care or
adoptive plecements of Indian children, something dpirectly in their best interests.

aving agreed that the provisions our respective committees struck from H.R.
3286 are not the answer, we need to focus on what the appropriate next steps
should be.

We can begin by agreeing that if a law is being ignored, especially one which fun-
damentally |affects children, then paring that law down is simply not an answer.
Commonsense dictates that the law be strengthened and enforcement be stepped up,
and all voices be heard. We must put aside partisan politics and prejudice. &ye need
to think carefully and deliberately about what is best for the children and what is
best for an entire culture.

This is the commonsense approach that has gone into an effort bX the National
Congress of American Indians to draft new language to amend ICWA. It will bring
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PREPARED STATEMENT OF THE ONEIDA INDIAN NATION, ONEIDA, NY
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to share our thoughts regardin% im%rovements to the Indian Child Welfare Act. We_
would like to offer our support for the alternative amendments proposed by the Na-
tional Congress of American Indians (NCAI).

There are ways to address the concerns expressed by the s&onsors of House bill
without forgetting the original purpose of the Indian Child Welfare Act. The Na-
tional Congress of American Indians recently met to address these concerns and
drafted proposed leﬁislation that will effectively place requirements on all parties
in voluntary proceedings. These alternative amendments signify the willingness of
Indian governments to address the specific concerns of those who feel that ICWA
does not work. But these amendments also address other issues of concern to Indian
people. The only effective solution is one that will actually grovide more security for
prospective adoptive parents and still allow for meaningful participation of Indian
governments where it is appropriate.

The proposed legislation drafted by NCAI addresses nine (9) specific concerns
which are outlined below:

No. 1. Notice to Indian Tribes for Voluntary Proceedings—This provision
would extend the notice provisien to voluntary as well as involuntary proceedings.
It also clarifies what should be included in the notice s¢ a tribe can make an in-
formed decision on whether the child is a-member or eligible for membership.

No. 2. Timeline for Intervention—This provision would place a deadline for
when a tribe could intervene in a voluntary proceeding. The time would start run-
ning from the time of notice of the procee 'ngl.l If a tribe did not intervene within
the time period, then it could not intervene in the proceeding.

No. 3. Criminal Sanctions—This provision imposes criminal sanction on attor-
neys or adoption agencies that knowingly viclate the Act by encouraging fraudulent
misrepresentations or omissions.

No. 4. Withdrawal of Consent—This provision establishes a time limit for when
a parent conld withdraw their consent to a foster care placement or adoption. Cur-
rently, a parent can withdraw their consent to an adoption until the adoption is fi-
nalized This change would place an additional requirement that the child be in the
adoptive placement for less than 6 months or that less than 36 days have passed
since the commencement of the adoption proceeding.

No. 5. Application of ICWA in Alaska—This provision would clarify that Alas-
kan villages are included in the definition of reservation.

No. 6. Open Adoption—This provision allows state courts to provide open adop-
tions where state law prohibits them.

No. 7. Ward of Tribal Court—This provision clarifies that the tribe shall retain
exclusive jurisdiction over children who become wards of the tribal court following
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We urge the members of the Committee and Congressional leaders in both houses
to enact the alternative amendments proposed by NCAI and to keep the Pryce
amendments (Title III of H.R. 3286) out of the final version of Adoption Promotion
and Stability Act of 1996.

We thank you for your efforts to strike Title III from the Senate bill, and for this
to share our thoughts with you regarding enhancement of the Indian

opportunit
Cgﬁ]d Welfane Act.

PREPARED STATEMENT OF HON. DON YOUNG, U.S. REPRESENTATIVE FROM ALASKA

As Chairman of the Resources Committee, I want to thank my colleagues in th
Senate for allowing me to testify on Title III of H.R. 3286 and provide the Resource
Committees jviews. I opposed very strongly the inclusion of Title IIT of H.R. 82
and the full Committee on a bipartisan consensus, voted unanimously to strike Tit
111 out of the bill. However, the House Rules Committee chose to reinstate that tit
in the Omnibus Adoption Bill when it was considered on the House floor.

H.R. 3286 is intended to promote family values, avoid prolonged unnecessary i
gation in adoptions and to get away from race-based tests in child placement deci
sions. I support families, but Title ITI of the bill is anti-Indian family legislatio
and fails to accomplish all three of these goals. The bill was introduced without th
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STATEMENT OF SENATOR PAUL WELLSTONE
SENATE COMMITTEE ON INDIAN AFFAIRS
HEARING ON AMENDMENTS TO THE INDIAN CHILD WELFARE ACT

Mr. Chairman, I want to commend the distinguished Chairman and
Vice-Chairman on their leadership on this important issue. As
ugual, they convey their profound understanding of the history
that gave rise to the Indian Child Welfare Act, as well as the
deep significance to the Native American cowmmunity, of the
principles underlying the Act. I know that my friends in Indian
country in Minnesota are deeply appreciative of this Committee’s
role, under the Chairman’s leadership, in opposing those changes
that would undermine the Act, and in creating a forum for
testimony on compromige amendments. I also want to thank the
witnesses who have taken the time to come and give testimony on
now to improve the Indian Child Welfare Act.

The Indian Child Welfare Act of 1978 was enacted to put an end to
the practice of removing Indian children from their fawmilies,
thelr tribes, and their cultures. Unfortunately, there is a long
and shameful history of this practice in the United States. In
1978, prior to the enactment of ICWA, State courts and child
welfare workers placed over 90% of adopted Native-American
children in non-Native American homes. ICWA creates a framework
in which Indian tribes can participate in the placement process
instead of being shut out. Their assured participation has
helped to preserve the cultural integrity of Indian tribes by
ensuring that tribal leadership retains the ability to make
decisions on matters involving the adoption and custody of Indian
children. Any changes or improvements to ICWA must not supersede
an individual tribe’s right to determine the criteria for tribal
membership as well as respecting the sovereignty of tribal
governments.

Both the Department of the Interior and the Department of Health
and Human Services agree that ICWA has worked well to safeguard
the interests of Indian children, especially when its provisions
are applied in a timely manner. It is important to note that the
high-profile problematic cases under ICWA, while undoubtedly
painful for the participants, represent less than one-half of
one-percent of the total number of Indian adoptions since the Act
was passed. I think it is important to consider thne amendments
developed by Indian tribes and adoption advocates in order to
better serve the needs of Indian children and families. The most
important concern in any custody or adoption case is the best
interest of the child. The proposals developed by the NCAI in
conjunction with tribal attorneys and adoption attorneys, reflect
improvements to ICWA that will benefit Indian children,
especially changes to reduce delay in custody proceedings and to
strengthen federal enforcement tools to promote compliance with
the Acg.

Mr. Chéirman, Minnesota is home to a large number of Native
Americans, and the Twin Cities of Minneapolis and Saint Paul have
|
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one of the largest urban Indian populations i
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Thank you, Mr. Chairman.
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ATl S, CEEEMAN
COTNTY ATTORNEY

OFFICE OF THE HENNEPIN COUNTY ATTORNEY

2000 GOVERNMENT CENTER
MINNEAPOLYS, MINNESOTA 55487

June 25, 1996
The Honorable Paul D. Wellstone
U.S. Senator
717 Hart Senate Office Building
Washington, D.C..20510

Dear Senator Wellstone:

| am writing. as one public representative to another, to urge you to work agamst any
weakening amendments to the Indian Child Welfare Act, 25 USC 1911 et seq. The amendments
added in the House of Representatives to H.R. 3288, The Adoption Tax Credit legistation and
removed in the Senate Indian Affairs Committee on June 18, would seriously undermmne the spirit
and Intent of the Indian Child Welfare Act.

Hennepin County has the largest urban indian population in the country outside of the
County of Los Angeles. We have a large number of cases that involve the Minnesota Chippewa
Tribe, Red Lake.Band of Chippewa indians, and ather various Tribes both within and outside of the
state of Minnesota. We strive to work closely with the Tribal Representatives to ensure that the Act
and its mandates are closely followed. We have found that the procadures that are set outin the
Act are nota burden but an added profection to a sovereign nation.

Hennepin County meets regularly with Tribal Representatives o work closely together
in resolving cases ivolving Indian chitdren. The Tribes act as an appropriate third parent willing
and able to make dedisions regarding thetr children's welfare. Clear and consistertt commurhcation
between trie County and the Tribes has resufted in better protection and services for indian
children. '
| The proposed amendments would greatly damage indian children as it would remove
decision-making from a third appropriate parent. The Tribes have consistently demonstrated that
therr only concem is for the future of their culture and their children. To take away that ability would
[truly nat b in the best interests of indian children.

' | strongly urge you to work against any weakening of the indian Child Welfare Act. It
does not serve the interests of the pesple of Minnesota of America — thdian or hon-Indian ~ to

allow the propesed amendments to move forward.
)]
3741‘ yours, {
<
L 1t —

MICHAEL O. FREEMAN
Hennepin County Attorney

T.D.D) (612) 348- 8015 HENNEPIN COUNTY IS AN AFFIRMATIVE ACTION EMPLOYER FAX (812} 343-9712
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Mr. Chairman, Mr. Vice Chairman, and members of the Committee,
I am Seth P. Waxwan, Asgsociate Deputy Attorney General at the
Department of Justice. Thank you for inviting the Department to
present its views on proposals to amend the Indian Child Welfare
Act ("ICWA"), 25 U.S5.C. § 1901 et seq. The Administration and the
Attorney General support the xight of Indian tribes to self-
government and recognize the important needs of Indian children for
caring families amnd nurturing homes. We understand that the
proposals under congideration represent an effort to reach
consengus among adoption attorneys amd tribal representatives,
including the National Congress of American Indians ("NCAI®),

Recently, the application of ICWA to a relatively small number
of voluntary adoption cases has evoked intense debate in Congress.
Generally, in these cases ‘Indian parents or a tribe, alleging that
ICWA was not complied with or was evaded, seek to recover custody
of the Indian children. The tragedy in these gituations arises
from the length of time consumed by the legal proceedings. Delay
causes anguish and disruption, and one's heart goes out to all the
parents and prospective parents, and especially to the children,
who find themselves caught in the center of these disputes.

In considering amendments to ICWA, Congress should be mindful
of ICWA's impoxftant purposes and tribal rights of self-government.
The Justice Dei;:artment supports the Committee's action on June 19,
1996, that elélminated Title IIXI of the Adoption Promotion and
Stability Aet %Jf 1996. Although the Department otherwisge supports
H.R. 3286, we opposed Title IXI because, in our view, it was

ibal
inconsistent with tribal self-government in matters of tri
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membership. See Letter from Andrew Fois, Assistant Attorney

Genexral for Legislative Affairsg to Chairman McCain, June 18, 1995,

We are informed by the Departments of the Interior and Health
& Human Servieces that ICWA generally works well, particularly when
the affected parties are apprised of their statutoxy rights and
duties and its provigions are: applied in a timely wmanner. We
believe that many of the proposals developed by NCAI, tribal
attorneys, and adoption attorneyes move the debate in the right
direction. These amendments would clarify ICWA, brovide deadlines
to reduce delay’ in custody proceedings, and strengthen federal
enforcement tools to bromote compliance with ICWA in the first

instance. as noted below, our comments on the draft proposals are

preliminary in nature. We would be pleased to assist the Committee

in its effort to dev'efop concrete proposals that are both

Tespectful of tribal self-government and promote timeliness and
certainty in voluntary adoptions of Indian children.
I. The Right of Indian Tribes to Self-Government

Since the formation of our Union, the Uniteq Stateg has
recognized that Indiap tribes have the authority to govern their
members and their territory. Cherokee Nation v. Georgia, 30 U.g.
(5 Pet.) 1, 17 (1831) . The United States has entered inte hundreds
of trearies and agreements with Indian tribes, Pledging protection
for Indian tribes and securing the tribes:' rights to the "highest

and best"™ form of government, "self-government." Ex Rarte Crow

Dog, 109 U.s. 556, 568 (1883). ICWA is a4 constitutionally valid

statute that is closely tied to Congress' "unique obligations" to

Indian tribes by brotecting the best interests of Indian children
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and families while promoting tribal rights of self-government. See
Morton v. Mancari, 417 U.S. 535, 555 (1972).
Ir. The Statutory Framework of the Indian Child Welfare Act

The United States has & government -to-government relationship

with Indian tribal govermments. Protection of their sovereign

status, including presexrvation of tribal identity and the
determination of tribal membership, is fundamental to that
relationship. ICWA establishes a dual- jurisdictional system for

Indian child custody proceedings: a) Congress gonfimed the

exclusive jurisdiction of tribal courts in Indian child custody
proceedings when the Indian child is domiciled in tribal territory;
25 U.s.C. § 1811(a) ;1 and b) Congress created a procedure to
transfer off-resexvation Indian child custody cases to tribal
courts, but allowed staté courts to retain jurisdiction of such
cases where good cause exists. Notably, ICWA reserves the right of
either parem? to "veto" the transfer of a.case involving their
child to tribal court., 25 U.S.C. § 1911 (b) .

ICWA esﬁahlishes substantive and procedural protections for
Indian children, Indian families, and Indian tribes. In any
involuntary state-court proceeding to place an Indian child outside
the home, ICWA requires notice to the Indian parent or cuatodian
and the child's tribe, and imposes a ten-day stay of proceedings,
which may be extended to thizty days. 25 U.S.C. § 1912¢a) . ICWA

also establishes a right to counsel for indigent parents and a
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agencies to wmake remedial efforts to prevent the breakup of the
Indian family. 25 U.8.C. § 1912(b)-(d).

In any veluntary state-court proceeding for relinquishment of
custody or parental rights, ICWA regquires the court to certify that
it has explained the conseguences of the action and that the Indian
parent has understood those consequences. 25 U,S.C. § 1913(a). No
consent to adoption is valid 1f made before an Indian child is born
or within ten days after birth.? Id. Consent to adoption may be
withdrawn prior to entry of a final decree, 25 U.S.C. § 1913(e),
and consent to foster care placement may be withdrawn at any time.
25 U.8.C, § 1913(b). After entry of a final adoption decree, a
collateral action may be maintained only on the grounds of fraud or
duress within two years of the decree, unless a longer perioed is
provided for by state law. 25 U.S.C. § 1813(d).

IITI. The Operation of the Indisn thild Welfare Act

The Department of Justice has only a limited role in the
implementation of ICWA, so our knowledge of how, and how well, ICWA
works is premised largely on the reports of the Departments of the
“Interior and Health and Human Services.3 They report that ICWA
generally has worked well to preserve the integrity of Indian

families and tribal relations, especially when parties are informed

2 The ICWA ten-day protective period is consonant with many state
laws. More than half of the states do not permit parental consent
to adoption until 3 days after a child is born. M. Haneen, "Fears
of the Heart," ABA Journal (Noveuwber, 1994) at 59.

3 See Hearing Before the Senate Committee on Indian Affairs,
(1995) {statement of Joann Sebastian Morris, Acting Director, Office
of Tribal Services, BIA); id. (statement of Terry L. Cross,
Executive Director, National Indian Child Welfare Ass'n); id.

(statement of gaiashkibos, President, National Congress of American
Indians) .
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ahout ICWA and it ie applied in a timely manner, % In fact,

degpite some recent concern about ICWA's application to certain
off-reservation cases, legislators seem to agree that ICWA works.

As Representative Pryce explained, "ICWA has worked, and it is

still working.” See Statement of Representative Pryce, 142 Cong.

Rec. H4808-4809 (May 10, 1996).

Under ICWA, courts are able to tailor foster care and adoptive

placements of Indian children to meet the best interests of

—

children, families, .and tribes. We understand that the wvast
majority of these cases are adjudicated without significant
problems. The application of ICWA to a limited number of cases

involving adeoptive placements that are later challenged by

however, has drawn

biclogical parente or the child's tribe,
criticism. This criticfsm, in turn, provides the impetus for
amendments to the ICWA.

These cames are difficult and heart-rending, often having
tragic conseciuences for all parties to the dispute. It is
important te ieiterate, however, that these problematic cases are
not indicative of the manner in which ICWA operates in the vast
majority of instances. Further, wmany of those cases would not have
been problematic if ICWA's dictates had been complied with at the
ocutget of the :adoption process.

For example, among the cases coumonly cited for the need to
amend ICWA is ;the adoption that provided the factual predicate for

the In re Bridget R, decision by the California Court of Appeal.

!
4 Other positive results reported under ICWA are the development
of tribal juvinile codes, tribal court procesgses f:or addressing
child welfare issues, and tribal child welfare services.

1

1
1

i
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4% Cal. Rptr. 2d 507 (1996). 1In that case, twin girls of Indian
descent were placed with a non-Indian family when their biological
parents relinquished them to an adoption agency. The biological
parents and the interested tribe subsequently challenged the
adoption. The ensuing protracted litigation has disrupted the
lives of all those who are involved in the dispute. Had ICWA
been complied with in that instance, however, most of the delay --
and quite possibly the litigation iteelf -- would have been
avoided. The biclogical parents would have been required to wait
10 days after birth to relinquish their rights, and when they did
80 they would have been instructed by a judge as to their rights
under the statute and the conseguences of their waiver of those
rights. None of this occurred, and that created the problem.
Bridget B., therefore, sigfnals a need to fine-tune ICWA's statutory
mechanisme to provide incentives that ICWA is complied with early
on in the adoption process.

Many supporters of Title III, focussing zolely on Bridget R.
and other' anomalous cases, make the assumption that ICWA's
application to these cases will produce a particular ocutcome,
namely, the removal of children from non-Indian adoptive parents.
The facts of the very case addressed in the Supreme Court's seminal
decision on ICWA, Misgigsippi Band of Choctaw Indians v. Holyfield,
490 .U.S. 30 (1989), however, demongtrate that this assumption is
mistaken. In Holvfield, three years after a state court had issued
an adoption order placing Indian children domiciled on the
.reservation with a non-Indian family, the Supreme Court reversed

the order, holding that the tribal court had exclusive jurisdiction
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over the case. 490 U.8. at 52-53. The Supreme Court noted that
"[hlad the mandate of the ICWA been followed [at the outset! much
potential anguish might have been aveided.® Id. at 53-54. The
Court deferred to the "experience, wisdom, and compassion of the
Choctaw tribal courts to fashion an appropriate remedy." Id. at
54. PFollowing transfer of the case to tribal court, the tribal
court determined that it was in the children's best interest to
remain in the current placement with Vivian Holyfield, the non-
Indian adoptive parent. In order to preserve the link between the
children and the tribe, the court made arrangements for continued
contact with extended family members and the Tribe. As Holyfield
demonstrates, ICWA does not resolve the ultimate issue of who
should have custody of a particular Indian child; rather it allows
courts to make that deciéﬁon on a case-by-case basis taking into
account the best intereats of the child.
IV. Proposed Awendments to the Indian Child welfare Act

The Administration and the Attorney General strongly support
the Adoption Promotion and Stability Act of 1996, without Title
I1T.5 The Department, however, opposes the Title III amendments
to ICWA as passed by the House because they would interfere with

tribal self-government and undercut tribal court jurisdiction.s

5 In a letter from Assistant Attorney General Fois to Speaker
Gingrich, dated May, 10, 1995, the Department also indicated that
to avoid Eleventh Amendment concerns, Title YI should be amended to
reflect that it is passed pursuant to both Congress' spending power
and its enforcement authority under the Fourteenth Amendment.

6 As passied by the House, Title III of the Adoption Promotion
and Stability Act of 1996 would have amended ICWA to provide that:

(a) thle ICWA] does not apply to any child custedy proceeding
involving a child who does not reside or is not domiciled
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The Supreme Court held in Santa Clars Pueblo v. Margipez, 436

U.8. 49 (1978), that the power to determine tribal membership is a

fundamental aspect of tribal self-government, akin to the power of

the United States to determine citizenship. Tribal membership is

thus a matter of tribal law which should be determined by tribal

government institutions. &g the Supreme Court explained in TIowa

Mutual Ins. Co. v. LaPlante, 480 U.S. 9

. 18 (1987): madjudication
of such matters by any nontribal court aleo infringee upon tribal
law-making authority because tribal courts are best qualified to

interpret and apply tribal law." Moreover,

States

Congress found that
"have often failed to recognize the esgential txribal
relations of Indian people." 25 U.3.C. § 1901 (5);
States v, Ragama, 118 U.S. 318, 284-385 (1886).

Title III's proposaf

see United

to establish a system wherein federal

statutory protections turn not on tribal government determinations

of tribal membership, but on a tribal member's degree of "social,

within a reservation unless--

(1) at least one of the child's biologi i
-Indian descent; and olegieal parents ia of

(2) at least one of the child's bi i
) - St on _ iological parents
waintains significant social, cultural, gor po?itical

affiliation with the Indian tribe of i i
s o parion which either parent

(b) The factual determination as t i i
- 2 stermi o whether a biological
p§§§?§ maintains significant social, cultural or poligical
;emg;;atigﬁlwifhkfhe Indian tribe of which either parent is a
B e based on such affiliati i
the child custody proceeding. °f 88 Of the time of

(¢} The determination that this title do

: i t es not appl ursuant
totsgbsectlon (a) is final, and, thereafter, thig tgfge shall
no e the ba51§ f°? determining jurisdiction over any child
custody proceeding involving the child.
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cultural, or political affiliation" with an Indian tribe is
contrary to recognized rights of tribal self-government. To the
extent that Title III authorizes state courts to make thege
determinatione, it further undermines tribal self-government and
the objectives of ICWA.

Moreover, Title III grafts onto ICWA a subjective and open-
ended test that, if anything, will increase the quantum of
litigation. The existing trigger for ICWA -- tribal membership and
eligibility for tribal membership -- is readily discermible by an
incuiry to the relevant tribal government. In contrast, the
gocial, cultural, or political affiliation" test incorporates
subjective criteria more likely to create additional litigation,
with attendant delays in the adoptive placement of Indian children,
than to “streamline" adop‘t::ive placements.

V. Tribal Proposals for Reform of ICWA

A. PErocedural Reforms

In resporse to some of the concerns raised in the context of
voluntary adoptions, Indian tribes have made proposals to promote
timeliness and certainty in voluntary adoptions. NCAI, which
represents over 200 Indian tribes, has worked with tribal attorneys
and adoption attorneys on proposals that, conaistent with the right

of Indian tribes to self-government, ICWA be amended by, inter

alia, providing clear standards for notification to tribes in
voluntary adoptive placements of Indian children; establishing
deadlines for tribal intervention in such cases; and limiting the

time for bio]f.ogical parents to withdraw consent to adoptive

placements.
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The Department supports efforts to develop consensug on
proposals to increase certainty in the early stages of child
custody proceedings and is willing to work with Congress to explore
these provisionsi. The NCAI proposals relating to the procedural

aspects of ICWA generally appear to provide a constructive

-alternative to the more radical changes of Title III, which

represent a departure from the goals of ICWA and undermine tribal
sovereignty.

B. Clarification of ICWA Recquirements

The NCAI proposals also seek to clarirfy ICWA's regquirements.
The Department does not at this juncture have comments on the
particular language of most of these, except one proposal that
requires attorneys who facilitate adoptive placements to advise the
parents of Indian children concerning the scope of the ICWA, The
Department of Justice has reservations about this provision only to
the extent that it might be construed to limit an attorney's
ability to discuss the feasibility of various options with his or
her client.
VI. Noncompliance and Enforcement

In testimony before this Committee in May 1995, the Department
of the Interior and a number of other witnesses cited widespread
noncompliance with ICWA by states.’ Reports by the Departments of

the Interior and Health & Human Services on Indian child welfare

7 The Department of Health and Human Services issued a program
instruction on August 11, 1985, requiring states beginning in FY
1996, to report measureg taken under their child welfare service

plane under Title IV-B of the Social Security Act to comply with
ICWA.
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also have emphasized enforcement problems.8 To addrxess the
problem of noncompliance, NCAI preoposed criminal sanctions to
discourage fraudulent practices in Indian adoptions, The proposed
NCAI language would add a new Section 1924 to Title 25, making it

a criminal violation to

(1) encourage [] or facilitatel[] fraudulent
representations or omissions regarding whethex a child ox
parent is Indilan, or (2) conspire[l to encourage or
facilitate such representations or omissions, oz (3)
aid[] ox abet(] such representations or omissions having
reason to know that such representations or omissions are
being made and may have a material impact on the
application of this Act.

The section specifically exempts any "parent of an Indian child,"

which under the current ICWA definition includes both biological

and adoptive parents. 25 U.8.C. § 1903.

As currently proposed, Section 1924 would apply broadly to
"any proceeding or potential proceeding involving a child who is or
may be an Indian child for purposes of this Act" and would target
anyone who "encourages or facilitates fraudulent representations or
omissions." Several of these phrases raise the constitutional
concerns of vagqueness and overbreadth. In addition, the underlying
conduct targeted by proposed Section 1924, tfraudulent
repregentations or omissions,* is often difficult to prosecute.
Partg 2 and 3 of the proposed sanctione, which address "conapiracy"
and "aiding and abetting," are not necessary, because these
offenses are already codified in 18 U.S.C. § 371 and 18 U.8.C. § 2.

As the Committee considers this issue further, it may be fruitful

8 Opportunities for ACF to Improve Child Welfare Services and
Protections for Native American Children, Off. of the Insp. Gen.,
Dept. of Health and Human Services (1994); Indian Child Welfare: A
Status Report, Dept. of Interior (1988).

i
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to consider 18 U.S.C. § 1001 as a model for sanctions to improve
compliance with ICWA.
CONCLUSION

We hope today’s hearing will promote consensus on proposals to
amend ICWA in a manner thaf; is both regpectful cf tribal self-
government and conducive to certainty and timeliness in voluntary
adoptions of Indian children,

We appreciate the efforts that the Chairman, the Vice
Chairman, and the Committee are making to foster dialogue on issues
related to ICWA, consistent with the government-to-government

relations between the United States and Indian tribesg.
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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

August 9, 1996

The Honorable John McCain
Chailrman

Committee on Indian Affairs
United States Senate
Washington, DC 20510-6450

Dear Mr. Chairman:
i ding
Enclosed are the responses to the questions regar
amendments to the Indian Child Welfare Act that you sent to .
Associate Deputy Attorney General Seth Waxman on June 28, 1996.
i ised this
The Office of Management and Budget has advised
Department that it has no objection to the presentation of these
responses from the standpoint of the Administration's program.

please do not hesitate to contact us if we may be of
additional assistance.

Sincerely,

oo htins

Andrew Fois 4%?
Assistant AtthArney General

cc: The HondrablerDaniel K. Inouye
Ranking Minority Member
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Question 1. In your view, would the compromise adequately
protect tribal sovereignty? How?

Response:

The set of proposals cooperatively developed by the National
Congress of American Indians ("NCAI"), tribal representatives,
and adoption attorneys would amend the Indian Child Welfare Act
("ICWA"), 25 U.S.C. §§ 1901 et seq., by providing clear standards
for notification of Indian tribes in voluntary adoptive
placements of Indian children; establishing deadlines for tribal
intervention in such cases; establishing time limits on
withdrawal of consent to adoptive placements by biological
parents; and providing sanctions for willful violations of ICWA,
among other things. The compromise proposals are designed to
promote timeliness and certainty in voluntary adoptions of Indian
children while providing due respect for tribal self-government.

We understand that S. 1962, The Indian Child Welfare Act
Amendments of 1996, is, to a large extent, based on these
proposals. The Department believes S. 1962 represents a sound
approach to amending the Indian Child Welfare Act (ICWA) to
address the concerns of its critics without compromising tribal
sovereignty or the best interests of Indian children.

Question 2. Would the compromise gufficiently advance the
goals of certainty, speed and stability in adoptions
involving Indian children? How?

Response:

The NCAI/adoption attorney compromise proposals seek to
promote timeliness in voluntary adoptions of Indian children by
providing clear standards for notification of Indian tribes in
voluntary adoptive placements. In addition, the compromise
proposals are designed to promote certainty and stability by
ensuring that biological parents are advised of their rights
prior to giving consent to adoption, thereby enhancing sound
decision-making, and by establishing time limits on any
withdrawal of consent to adoptive placements by the biological
parents, which would promote stability. The compromise proposals
also provide a framework for crafting consensual visitation
arrangements, whereby Indian children would be able to maintain
contact with their extended Indian families and Indian tribes
even though they are placed with a non-Indian adoptive family.
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Question 3. The attorney for the Rost family says in
her written testimony that if these compromise
amendments had been law in 1993 the "tragedy" which
ensued in the Rost case would never have happened. Do
you agree with her assessment?

Response:

In its testimony before the Committee on June 26, the
Department noted that if ICWA had been complied with at the
outset of the Bridget Rost case, most of the delay involved in
that case might have been avoided. The NCAI/adoption attorney
compromise proposals are designed to promote better compliance
with ICWA by providing clear standards for notification of Indian
tribes in voluntary adoptive placements of Indian chiidren,
providing deadlines for intervention by Indian tribes, ensuring
that biological parents are advised of their rights prior to
giving consent to such adoptions, providing greater flexibility
in adoptive placements through consensual visitation agreements,
and enhancing federal enforcement tools. The Department,
therefore, believes that the NCAI/adoption attorney compromise
proposals will help to avert tragedies such as the Rost case.

In her testimony, Jane Gorman, the attorney for the Rost
family, suggested that the protracted litigation in the Rost
case, and its attendant delay, would not have happened if the
compromise proposals had been in place. Ms. Gorman has personal
knowledge of the case, and we know of no reason to gquestion her
assessment.

Question 4. In your view, is the compromise the product of
good faith efforts on the part of the adoption community?

Responge:

The Department of Justice did not participate in the
communications between the National Congress of American Indians,
tribal representatives and the adoption community. We have no
reason to doubt that the compromise is not a good faith effort on
behalf of the adoption community.

Question 5. What issues are addressed in Title III that
have not been addressed in the compromise language?

Can and should these issues be addressed legislatively?
How? ‘

Response:

The Department of Justice opposed Title III of the Adoption
Promotion and Stability Act, as passed by the House, because it
was inconsigtent with tribal self-government determinations
concerning tribal membership and potentially would have

interfered with tribal court jurisdiction. We support this
Committee's action striking Title III and its efforts to develop
consensus on ICWA amendments that are both respectful of tribal
self-government and conducive to certainty and timeliness in
voluntary adoptions of Indian children. Accordingly, the
Department believes that Title III has been dealt with
appropriately by the Committee.

Question 6. Is it possible that the Title III provigsions on
"Indian descent" passed by the House would make ICWA
vulnerable to challenge under the U.S. Constitution and the
Adarand case?

Response:

We do not believe so. We read the term "Indian descent" in
section 114 (a) (1) of Title III as referring to the definition of
"Indian® set forth in section 1903 (3) of ICWA. That section
defines "Indian" as "any person who is a member of an Indian
tribe." Accordingly, under Title III, the application of ICWA
would continue to be based on the tribal status of either the
Indian child or one of the child's biological parents. The
Supreme Court has upheld legislation based upon tribal membership
criteria. See Morton v. Mancayi, 417 U.S. 535 (1972).

Question 7. Would you briefly discuss some of the procedural
due process issues raised by Title III? In particular, the
potential for State court determinations regarding tribal
membership without notice to Indian tribes, and the
possibility that such determinations would not be subjeckt to
appellate review?

Response:

Title III would not authorize state courts to determine
tribal membership. The right of Indian tribes to make such
determinations would remain undisturbed. However, Title III does
provide that, by itself, the tribal membership of either an
Indian child or a biological parent of a child eligible for
tribal membership would be insufficient to trigger the federal
protections of ICWA. Rather, in deciding whether ICWA would
apply, state courts also would be required to assess the extent
of the social, cultural, and political ties maintained between
the tribe and at least one of the child's biological parents.

In our view, the problem created by this provision of Title
III is not one of procedural due process. Title III would
undermine the traditional deference given by Congress to tribal
government determinations of tribal membership for purposes of
determining whether particular individuals are "Indian" and hence
eligible for the protections of ICWA.
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Question 8. In what ways does ICWA work, or not work, for
the best interests of Indian children?

Response:

The Department of Justice has only a limited role in the
litigation of ICWA cases, so our knowledge of how, and how well,
ICWA works is premised largely on the reports of the Departments
of the Interior and Health and Human Services. They report that
ICWA has generally worked well to preserve the integrity of
Indian families and tribal relations, especially when parties are
informed of the requirements of the statute and it is applied in
a timely manner.

ICWA's statutory design is intended to protect the best
interests of Indian children by protecting the integrity of
Indian families and, except when necessary and appropriate, by
preventing involuntary removal of Indian children from their
homes. See 25 U.S.C. §§ 1902, 1912-1913. ICWA also establishes
a presumption that maintaining tribal relations is in the best
interests of Indian children.

To ensure that courts have the latitude to determine the
best interests of the child, ICWA contains "good cause"
provisions in 25 U.S.C. §§ 1911(b), 1915(a) and (b). These
provisions are designed to provide tribal and state courts with
the necessary flexibility to tailor their orders to serve the
best interests of each Indian child when in a particular
circumstance serving the best interests of the child is in
tension with the other dictates of ICWA.

Question 9. From your review of the actions taken by Indian
tribes in the area of child welfare, how have tribal
governments and tribal courts exercised their
respongibilities under ICWA?

Response:

The Department of Justice defers to the Departments of the
Interior and Health and Human Services for a response to this
question.

Question 10. How does current law balance the best
interests of Indian children and the interests of
Indian families and Indian tribes?

Response:

ICWA protects the best interests of Indian children by
preserving the integrity of Indian families, and by preventing
involuntary removal of Indian children from their homes, except
when such action is necessary and appropriate. 25 U.S.C. §§

1902, 1912. ICWA also establishes a presumption that tribal
courts are better situated than state courts to make Indian child
custody decisions, but in cases arising off-reservation, provides
that either parent may veto transfer of an Indian child custody
proceeding from state court to tribal court. 25 U.S.C. § 1911.

. Further, ICWA establishes a presumption that maintaining
tribal relations is in the best interests of Indian children and
promotes placement of Indian children with Indian families. ICWA
recognizes that the preferences of the parents and the Indian
child must be considered, and directs the courts to "give weight"
to a parent's desire for anonymity. 25 U.S.C. § 1915(c).
Significantly, through its "good cause" provisions, ICWA provides
tribal and state courts with the flexibility to tailor their
orders to serve the best interests of each Indian child based
upon the unique circumstances of that child. 25 U.S.cC. §§
1911(b), 1915(a) and (b); see also 25 U.S.C. § 1916 ("best
interests of the child").

Q?esti?n 11l. How does current law protect the interests of a
biological parent who objects to transfer of a child welfare
case from State to tribal court jurisdiction?

Response:

With regard to children who do not reside on the tribe's
reservation, ICWA provides that foster care or termination of
paren;al rights proceedings shall be transferred from state court .
to tribal court absent good cause to the contrary, "abgent
objection by either parent." 25 U.S.C. § 1911(b). If either
parent objects to such transfer, the proceedings would remain in
state court. Thus, ICWA gives both parents a "veto" over any
request to transfer an Indian child welfare proceeding from state
court to tribal court.
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Mr. Chairman, distinguished members of the Committee on Indian Affairs:

Thank you for affording me the opportunity to address you concerning the
Indian Child Welfare Act of 1978,

I come before you today encouraged by the movement toward needed reform
of the ICWA, and I am willing to work with the Committee and other
interested parties, some of whom will testify before you today, in hopes that
a true compromise that satisfies the interests of all sides can be reached.

Let me begin by saying that I believe the ICWA was well-intended
legislation, and’I continue to support its original and intended objectives.
Protecting the best interests of Indian children and promoting stability and
security among their families are certainly among the most worthy of all
goals,

However, today an overly broad interpretation of the ICWA by many courts
has gone far beyond the protection and preservation of Indian families and
Native American heritage. Children have been denied placement and:
adoption in permanent, stable homes, as their rights and those of their parents
are made subordinate to tribal claims based often on remote and minimal
tribal connections.

Mr, Chairman, children in adoptive homes have faced the horrifying
possibility of being removed from the only parents and homes they have ever
known, even under circumstances where their natural parents:

~were not enrolled members of a tribe

-never resided on a reservation

-never had any meaningful contact with a tribe or Indian culture

-were of a primary cultural heritage other than Native American

 ~voluntarily relinquished their parental rights

-AND in some instances, even ghoge the couple they wanted to raise their
child,

It is the application of ICWA in these cases that concerns me and which
serves to discourage potential adoptive parents from pursuing adoption. Title
I attempts to address these concerns. As passed by the House, Title III
would prevent disruption in both the placement and adoption of children
whose parents have no significant affiliation with a tribe.

- The goals underlying Title T and which I believe should be the basis of any

ICWZ reform include the following;

To place children in need of permanent, loving homes and minimize the
tisk of distupted or failed adoptions.
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ive due consideration to European-American, African-Amenican,

'giﬁ-Meﬁwn, and Hispanic-American heritages qf children in add}tmnd
to their Native-American heritage, rather than ignoring all other ethnic .'im
racial backgrounds in determining when ICWA should apply, paxhculat;-l y
under circamstances where there exists no affiliation with a tribe z:;.qui :rd
child’s Tndian blood relationship is attenuated at best. Continued 11%%% s
for all other heritages will no doubt_lee}d to the cventual demise of .
and with it the good which it is achieving.

To respect the rights of birthparents of Native American descent, who
choose, to place their children for adoption.

To promote the best interests of children as a paramount consideration in
all child custody proceedings.

it contains many worthy objectives and provisions, the proposal
ﬁggél%%é t?)?il;y fails to };.ddress maﬁ,y of the issues and current problems
with ICWA which led to the introduction and passage of Title I of H.R.
3286, by the House of Representatives.

jti ! al I
irss, let me focus on what T feel is positive about the NCAI's proposal.
?agr?;e tgat parents of Native American descent wanting to place their chxeuldren
for adoption should be apprised of all available placement options ag well as
the application of this Act.

: i ificati i rt time
I also understand the importance of notification to the tribes, and suppo
limits upon a tribe’s ability to intervenc m voluntary, adoptive placements, as
this will help to ensure the timely placement of children in permanent homes.

Further, you may be assured that I in no way condone unscrupulous ot
unethical conduct on behalf of attorneys in any capacity, under any
circumstances. 1 feel that penalizing such behavior is necessary.

inally, allowing for visitation agreements between adoptive families,
Eil;lthpzrents and%their tribes, as part of an adoption decree may serve tgli
decrease the likelihood of disruption in adoptive placements, while enabling
children to maintain desired ties to their culture and heritage.

However, I have some serious reserva ions about what is not addressed in the
draft amendments we are discussing today. I wholeheartedly agree with
Senator Glenn tegarding the problems associated with required notification
when 2 biological parent chooses not to disclose the Native American anoasgy
of their child or is not aware of it. Any amendment to this Act must affor
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protection to adoptive parents and children in those instanccs where there was
no way of knowing that Native American heritage was involved at the time of
the adoptive placement.

Ironically, many birthparents feel the need to conceal their heritage, in order
to avoid the intrusive consequences of ICWA, Sadly, many parents see
abortion as their only option, when instead, we should be providing all
possible aliernatives to abortion and assurances to birthmothers who choose to
place their children for adoption, that it will be done in a timely manner, and
that th ill have a voice i t decision.

No other population within our society faces the risk of having decisions
about their children thwarted by unwanied, third parly intervenors, Those
w;x:fparent children of Indian descent would be required to provide
notification of the most personal, of all decisions, rather than enjoy the right
to ptivacy afforded the rest of us.

Further, it is my impression the notification process called for by thig
proposal would be extremely cumbersome, and I suspect many of us would
not be able to provide all the information requested.

As written, this proposal could serve to broaden the likelihood of disrupted
adoptions by permitting not only a biological parent, but also a tribe, to
petition the court for nullification of finalized adoptions in the event the
proposed notification requirements were not complied with in every detail.

Furthermore, the variations in time limits concerning tribal intervention would
prove to be most confusing even to courts well-versed in the ICWA, as it
appears separate notifications would be required in each of the proceedings
involved. I am most concerned that these provisions which are intended to
facilitate the timely placement of children in permanent homes could have
instead, the unintended effect of delaying such placament.

Finally, this proposal does not address the issue of retroactive membership.
Congress could not have intended that legitimate, volu adoptions be
reversed as the tesult of birthparents joiming or being carolled by another in a
tribe after the relinquishment of parental rights, the placement of children in
loving homes, and the commencement of adoption proceedings. A
prohibition against retroactive enroliment and recognition of membership for
purposes of ICWA’s application is most certainly within the authority o¥ the
U.S. Congress as we have the responsibility to determine the scope of
ICWA’s application as a federal law.

Not addressed by this proposal is the fact that children are being claimed by
tribal authorities gven in the ahsence of any prior yecognition of their parents

3
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ibaj fractions of genetic Indian

bal members, and based upon the smallest of g
isnc:try. Our nation’s courts are in desperate need of direction from ;
Congress on this point. Currently, individuals are deemed membcrs ?dat .
tribe when, the tribe says they are members, irrespective of the actual date ¢
enroliment or acknowledgment of membership. And as we have set:il,_ s
sometmes it may be months following the relinquishment of parental rig
and placement for adoption.

: . imagine the

of us who are adoptive parents cannot begin to imagine ¢
E;,:rl:btr‘:;fassc?;ated with thcploss of a child under these circumstances, %nd
who among us could even pretend to understand the horror and pain felt by a
child of tender years being removed from the only parents and family he or
she has ever known ?

i i al fairness and
. Chairman, so many of these issues are ones of fundamental ess
ggognition of the basicyhuman rights afforded all citizens who live within our
great democracy.

i jan tribe
i e not chattel, nor are they the personal property of an Indian
oclyifeﬁnp?éems. They are individuals who have unique and fundamental
rights and needs. Above all, they have the right to permanency in a I%ng,
nurturing, family environment providing them stability and security. They
should have all these rights, irrespective of their race, as do all other
American children,

- Chairman, I understand this proposal is continvally evolving and that
lsf\/f::thc(t:r}lch:a*.n,gf.as. have been suggested, and I am hopeful that 1i¢1 the ca;:c 1
sincerely appreciate the efforts of all the tribes and individuals vﬁxlo f?‘ﬁ:d .
participated in discussions and negotiations Jeading to the proposal o fﬁl 4 ty
the National Congress of American Indians. And T remain most hope a
we can achieve a consensus regarding ICWA reform,

ing, I look forward to working with the Committee, the Native
IAmen cl%%:ﬁ ’icon?munity, and all intercsted parties toward acceptable, conse;lsus
legislation. I respactfully ask this Committee during its deliberations to focus
on language that will truly address the problems at hand.

Thank you, Mr. Chairman.
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Congress of the Enited States
THasbhington, BE 20515
June 14, 1996

Senator John McCain
241 Russell Senate Office Building
Washington, DC 20510

Dear Senator McCain:

We write in response to comments recently provided by Mr. Terry L. Cross, Executive
Director of the National Indian Child Welfare Association, concerning Title I of H.R.
i&ggg, the Adoption Promotion and Stability Act of 1996, passed by the House on May 10,

and we remain most supportive of the Act’s original and intended
purpose,

In response to the comm

ents of Mr. Cross, we respectfully offer the following observations
for your consideration,

® Title I in no way negates

or denies any of the protections currently afforded Indian
children under ICWA.. ~ Tribes retain all of the following:

- Preference in placement with extended family, other tribal members, or Indian
families, in adoptive placements of Indian children under state law;

- Exclusive jurisdiction over child custody proceedings involving Indian children
domiciled or residing within reservations;

- Ability in state court proceedings to request transfer of foster care placements and
cases involving the termination of parental rights to an Indian child not domiciled or
residing within a reservation;

- Right to intervene in state court Pproceedings for the foster care placement of, or
termination of parental rights to, an Indian child;

]

L] Title IIT of H.R. 3286 simp)

. ly serves to clarify the scope of ICWA’s application in
order to prevent disruption in both the placement and adoption of children whose parents
{ cant affiliation with an Indian tribe. ICWA Pprotects against the "removal" of
Ind!anchildrenfromtheirfamﬂiesandm'bes. It is hard to argue that chi ini
Indian heritage and whose parents have no affiliation with an Indian
"removed” from an Indian family, tribe, or culture.




Senator John McCain
June 14, 1996

® If a child’s parents maintain no affiliation with a tribe or Indian culture, that child is
not going to be raised in a setting which would reflect the "unique values of Indian culture.”
(Section 1902- Congressional declaration of policy). Children of Indian descent whose
parents were not raised in an Indian environment should not be forced into cultural
surroundings and home settings that are foreign to them.

®  Section 301 of Title I contains common sense, clear language, currently used by some
courts, that clarifies the Act while at the same time embodying the original intent of ICWA.
Under H.R. 3286, courts. and tribes will know from the outset the scope of ICWA’s
application. Precious dollars currently being spent to engage in expensive and protracted
litigation can instead be placed in the Indian child welfare system, where too many children
continue to languish in foster placements while awaiting loving, permanent, homes.

® The possibility of adoptions being overturned under ICWA. is but one issue of grave
concern. Of equal concern is the fact that ICWA is being applied to child custody
proceedings involving children for whom the Act was not intended to apply. Children are
subjected to claims of tribal jurisdiction solely because of their race or lineal descent,
irrespective of their parents’ wishes. Furthermore, children are denied placement in
permanent and loving homes for months and in some instances years prior to the finalization
of adoptions as their rights and interests and those of their natural parents are made
subordinate to tribal claims.

L] Contrary to the assertions of Mr. Cross, the House Resources Committee was
originally requested to hold hearings.on proposed amendments to the Indian Child Welfare
Act at the beginning of the 104th Congress. On May 10, 1995, hearings were held on H.R.
1448, a bill similar to Title IIl of H.R. 3286, before the Subcommittee on Native American
and Insular Affairs that covered the issues of Indian adoption under ICWA.

® On July 24, 1995, Senator Glenn (sponsor of S. 764, companion legislation to H.R.
1448), Representative Solomon and I hosted a meeting concerning ICWA reform and invited
all of the groups who attended the Subcommittee hearing. These groups included the
National Congress of Native Americans, The Association of American Indian Affairs, and
the National Indian Child Welfare Association, to name a few. No one attended except an
attorney from a local Washington firm who lobbies Congress on behalf of Native
Americans. Input and advice were requested yet none were received.

® Most recently, Title ITT of H.R. 3286 was referred to the Commiftee on Resources
which could have amended the bill to its liking but did not.

® A review of ICWA cases considered only by state supreme courts, as suggested by
Mr. Cross, does not provide an accurate accounting of the extent of litigation resulting from
ICWA'’s application in adoption proceedings. As you know, the majority of state court
litigation never reaches the state supreme court. In addition, unpublished and pending cases
are likewise not included.
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Senator John McCain
June 14, 1996

(] During hearings before the Senate S i
; car e te Select C i i

éevzixsﬁ n?gxl'ﬂi\ testifying on the issue of tribal interve(l)::ilcrvnn1 t;sevgrlnu;ndmn (?ffa_xrs o ro 1T
» Assistant Secretary for Indian Affairs o Sren coas e 0SS

:ﬁis happening under current Taw. *
€ country where ICWA has been an issue in adoptive placements.

. Nothing in Titl i idi

available o g e IIT prevents tribes from providing young Indian parents with all

rmation t : s
for their children, help them make informed decisions Tegarding adoptive placements

Indian tribe, Indian country

P A legitimate interest in assurin
and domiciled within its jurisdiction are servedg. that the

or culture, Under

such circumstances, the state has a legitimate best interests of
Tests Of

children residing
b In cases where ICWA i i :
currently have the right to objec rooamined to be the applicable law, off-reservation parents

f1ave tue right to object to a transfer to tri
to retain jurisdiction for good cause. This remaint;lg?llcl‘l::;l‘gedmlfyﬂ’ll‘?ﬂimﬁ% court has the right

L] Any suggestion that a grand
_, Any ion parent or extended famil intai
fequisite tribal affiliation for ICWA to be applied is ﬂawed.y n’I}lfl::an 23;2:? ég?u?itgg:xtgf?

"Indian Child" i i .
membor of & tl‘irvaq‘uu'es the child to be a member of the tribe or the biological child of a

(] If Congress had intended ICWA to

. ) . I extend to all blood ions i i i

:lfzfﬂﬂ;alt)lgl; z:]tgala (:gsl;z,n thetdeguutlon (;)fe "Indian Child* would Ine;ilga?inlge igq?fn%‘::etl?:tt?:g
: 1t of a member of a tribe. i i

rejected by the Senate during consideration of §. l976S,uz::llrln‘:;;tatisxfI;zle(:::rs“;xagsoprekusly

F s . .
urthermore, nothing in Section 301 will prevent tribes from providing courts with

rmation they deem relevant in establishing fri jati

. =, . mbal iti i

ghrgl\éﬁis ta constitutionally sound basis for deterrﬁining ]l?rff;‘{ili:t:?c:ln ainoaddlt:in’ Sectl.on .
0 coverage under ICWA solely because of their lineal descentprgsrac;o subjecting

L4 With respect to Section 302 of Titl i
t - Of Title Il and the issue of trj i
crgs\:llg g?tbliﬁ};e en;;m_)ngq the possibility of adoptions being gsrtlf;l)tt)::i '(I)lre lg\l'):;tsuhrlgédcongl:ess
of pareaiet 1;1::? fa joining or being enrolled in a tribe after the voluntary relin uis;fnt e
: s gApi)gcai?gl:l;tf (it(': %drfndm l:)l\l/ing homes, and commencement oI"q:a.dopl:i:";lx:t
rooeedm‘ . n i
tive parents facing the possibili:; ofois(:jiﬁ:gcumstanm e a5 the reantial risks

intervention and has a chilling effect on all adoptim:: eir children as the result of tribal
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Parents of Native American descent are no less capable of

children than any other parent. Where there exists no

or community, and where a child’

pean-American, African-American, Asiqn—.
?a{ochild can no longer be considered less significant and m

American lineage.

Finally, consideration of the best interests of children,

paramount in all child custody proceedings.

We hope you will consider these poin
stabilitl;eaid security for children and

DEBORAH PRY
Member of Cong

e

PETE GEREN
Member of Congress

e of ICWA’s app!
lication and recognition of
thin the authority of the U.S.

. . . i ip for the purpose of tribal
° Although mt;es maintain the ndhtt to qeter?mc membership for Y

Congress can determine the S

deciding who should raise their

affiliation with a tribe, Indian culture

ian biood relationship is attenuated at best, the
By American, agd Hispanic-American heritage of

ingful than his or her Native-

both Indian and non-Indian, must be

ts when the Senate debates the important issues of

adoptive families that H.R. 3286 seeks to achieve.

Sincerely,

OMON
ember of Congress

TODD TIAHRT
Member of Congress
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@ongress
of the
Mnited States
June 20, 1996 House of Representutives
DEBORAH PRYCE
OHIO
15th DISTRICT

Senator John McCain

hairman

Senate Indian Affairs Committee
111 Russell Building
Washington, D.C. 20510

Dear Chairman McCain:

I understand the Senate Committee on Indian Affairs will conduct a hearing on
Wednesday, June 26, 1996, at which time consideration will be given to Resolution TLS-
96-007A and proposed legislation adopted at the 1996 Mid-Year Congress of the National
Congress of American Indians.

I continue to have serious concerns that this proposal is inaccuratcly being considered
as a compromise to Title II of H.R. 3286, which was stricken by the Committee during
markup on Wednesday, June 19. This proposal fails to address any of the current problems
with the ICWA which led to the introduction and passage of Title III in the House of
Representatives. In addition, I respectfully offer the following observations regarding this
proposal for your consideration:

@ Requiring notice to tribes in voluntary child custedy proceedings
would serve to broaden the application of ICWA beyond its current and
intended purpose, virtually denying biological parents of Native American
descent the ability to control to any degree the voluntary placement of
their children for adoption.

The ICWA was never intended to allow tribes to interfere in voluntary adoptions of
children whose parents have virtually no ties to Native American culture or heritage.
Birthparents of Native American descent domiciled and residing off the reservation, who are
not enrolled members and maintain no ties to an Indian tribe or culture, should not have to
notify a tribe before voluntarily placing their children for adoption. They should have the
saﬁr:ae right to determine who will raise their children in the event they cannot, as would any
other citizen.

Furthermore, in those instances where a birthparent fails to disclose his or her Indian
lineage because of feared tribal intervention in an adoption plan, adoptive parents and
adoption agencies can have no way of knowing whether or not an Indian child or tribe is
involved. One cannot fulfill the requirement of notification of a fact not known to him.

e Notification requirements in voluntary adoptions will create an even
greater risk for disruption in the permanent and timely placement of
children in loving, stable homes. Such requirements will have a chilling
effect on all adoptions, as adoptive parents will face the possibility of
losing their children as the result of tribal intervention.
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Senator John McCain
June 20, 1996

This proposal would greatly broaden the likelihood of disrupted adoptions by
permitting not only a biological parent, but also the tribe, to petition the court for
nullification of an adoptive placement in the event the above-mentioned notification
requirements were not complied with in every detail.

Adoptions that have been final for as long as two years would be vacated, and the
placement wishes of birthparents thereby ignored, without regard for the best interests of the
child. This goes far beyond the current language of section 1913(d) that allows for the
withdrawal of consent, by a parent, after a final decree of adoption only upon a finding that
such consent was obtained through fraud or duress. In addition, it adds an entire new tier
of bureaucracy to the adoptive process.

Prior to the 1996 Mid-Year Conference, I delineated numerous concerns for* )
consideration by all participating tribes. Among these were that 1) children are being denied
placement and adoption in permanent, loving homes, as their rights and those 'of their )
parents are made subordinate to tribal claims; 2) the European-American, African-American,
Asian-American, and Hispanic-American heritages of children are somehow considered less
significant and meaningful than any Native-American heritage, even under circumstances
where there exists no affiliation with a tribe and the child’s Indian blood relationship is
attenuated at best; and 3) consideration for the best interests of children must be paramount
in all child custody proceedings.

Finally, Congress could not have intended that legitimate, voluntary adoptions be
reversed as the result of birthparents joining or being enrolled by another in a tribe after the
relinquishment of parental rights, placement of children in loving homes, and
commenceraent of adoption proceedings.

1 deeply regret that none of these issues or concerns have been remedied or even
addressed in the proposal submitted by the National Congress of American Indians. For this
reason, it is clear that this is no compromise or consensus legislation, and I respectfully ask
the Committee to focus on language that will truly address the problems at hand.

Very yours,

DEBORAH PRYCE
Member of Congress
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@ongress
of the
Huited States
The Honorable John McCain - - .
Chairman House of Representatives
Senate Indian Affairs Committee

838 Hart Senate Office Building DEBORAH PRYCE
Washington, D.C. 20510 OHIO

15ih DISTRICT

July 16, 1996

Dear Chairman McCain:

Thank you for your swift attention and hard work on the issue of the Indian Child Welfare Act
(ICWA) as it relates to adoption.

I have reviewed a draft of the legislation you plan to wtroduce to amend the ICWA and, after
careful consideration, have decided that I can lend the bill my qualified support. As you know,
your legisiation offers a much different approach to reform of the ICWA than what I prefer and
what was passed by the House, your changes being procedural and mine substantive. I believe,
however, that procedural reforms will help to facilitate compliance with the ICWA and prevent
some of the adoption tragedies that have occurred under the current Act.

Further, I appreciate your willingness to address some of my concerns by incorporating
protections for adoptive parents in cases where there is no disclosure or knowledge of a child’s
Native American heritage. These provisions are necessary in situations like that of the Rost
family of Columbus, Ohio. The Rosts were unaware of the Native American ancestry of their
twin adoptive daughters because that information was withheld by the birth parents.

While I believe the reforms in your bill are useful, I still feel that additional reforms are
necessary to address the underlying and fundamental problems with the ICWA as it relates to
adoption. The definition and jurisdictional problems mvolved in the application of the ICWA
remain unsolved, as it is still unclear to whom this Act should apply. More and more
frequently, the courts are deciding that application of the ICWA based on race alone is
unconstitutional. I believe it would be desirable for your committee to address this issue at some

point, or the legitimate purpose of the ICWA -- to preserve the Indian family and culture -- may
be lost with the Act’s eventual demise.

However, at this point, I support your legislation, recognizing that it has the support of Native
Americans, adoption attorneys, and the Rost family. In my view, this legislation represents a
step toward ICWA reform that will provide stability and security to the adoption process and
more importantly decrease the likelihood of adoption tragedies.

Thank you for your consideration of my views and for your hard work to develop a solution to
some of the problems that the ICWA poses as currently applied. I look forward to continuing to

work with you on this issue as we monitor the implementation of the changes purposed by your
legisiation.

Vi

ly yours,

O PRYCE
Member of Congress

DP:lat
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STATEMENT OF ADA E. DEER, ASSISTANT SECRETARY FOI;.F(];gEIA;‘IH E?Fgg;’ig},g
DEPARTMENT OF THE INTERIOR, AT THE HEARING BTHE AN CHILD
COMMTTTEE ON INDIAN AFFAIRS, ON AMENDMENTS TOo

WELFARE ACT OF 1978.

June 26, 1996

@ood morning, Mr. Chairman, Mr. Vice-Chairman, and Members of the
committee., I am pleased to be here to present the Depaftment.of
the Interior's views on proposed amendments to the:Indlan Child
welfare Act of 1978. I will submit my written testlmonylfor the
record. The Department of the Interior does not support Title III
of the House passed version of H.R. 3286, howevgr, we do support
the efforts of tribal governments and the National Congress of
american Indians (NCAI) to improve the ICWA.

Background Ipformation

Congress passed the Indian child Welfare Act in 1978 (ICWA), af:eg
ten Years of study on Indian child custody and placements revea et
a high rate of out of home placements and adoptionf. Th? s?rong?s
attribnte of the ICWA is the premise that an Indian child's tribe
is in a better position than a State or Federal c?ur§ fo make
decisions or judgments on matters involving the relationship of an
Indién child to his or her tribe. The clear intent of Coégress was
to defer to Indian tribes on issues of cultural and social values
as they relate to child rearing.

Tn addition to protecting the best interests of Indian.cnild?en,
the ICWA has also preserved the cultural integrity of Ind{an trl?es
because it re-established tribal authority over Indlan. ?hlld
cusﬁody matters. As a result the long term benefit is, and will be,
the:continued existence of Indian tribes.

Tmp jon _of the ICWA

Admittedly there have been problens with certain aspects of the
ICW? and YCWA should be revised to address these problens to ensure
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that. the best interests of Indian children are ultimately
considered, particularly since interventions are rare. on the

whole, however, the ICWA has fulfilled the objective of giving

Indian tribes the opportunity to intervene on behalf of Indian
children eligible for tribal membership in a particular tribe.?

Implications of Pro; to the W

We share the expressed concerns of tribal leaders and a majority of
your Committee members about the proposed amendments to ICWA
contained in H. R. 3286, Title III, which would seriously limit and

weaken the existing ICWA protections available to Indian tribes and
children 1in voluntary foster care and adoption proceedings.
Although several problematic cases have been cited to support the

introduction of the amendments, these cases do not warrant a

unilateral and unfettered intrusion on tribal government authority.

We have grave concerns that the amendment language regarding tribal
menbership of Indian children will intrude on tribal sovereignty.
If passed, Title III would authorize State court judges to delve
into the sensitive and complicated areas of Indian cultural values,
custons and practices which under existing law have been left
exclusively to the judgment of Indian tribes.

Tribes have the right to determine their own membership. The right
stems from the nature of tribes as political entities with some
sovereign powers. A tribe's power over its membership includes
establishing the membership requirements, the procedures for
enrollment, and the henefits that go with membership. The proposed

amendments, however, fail to recognize the diversity with which the
more than 550 tribal governments have chosen to determine their

! Opportunities for ACF to Improve Child Welfare Services and Protections for Native
American Children, Office of the Inspector General, Dept. of Health and Human Services (1994);
Indian Child Wellare: A Status Report, Department of the Interior (1988).



