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LETTER OF TRANSMITTAL

AxrericaN Inpiax Poricy Review ConrmissioN,
Cowncrrss oF THE UNITED STATES,
Washington, D.C., July 19786. :

Tre American Inpian Poricy Review Conrarission,
Congress of the United States,
Washington, D.C.

Dear Sirs anp Mapaar: The task force on Federal, State and tribal
jurisdiction présents to you this report pursuant to Public Law 93-580.

The report contains the task force’s findings and recommendations
in some of the major areas of current jurisdictional conflict.

Before this report is published in final form, the task force urges
that all Indian tribes and organizations, as well as other interested
parties, be given the opportunity to review and comment on the report.
It had been the intention of the task force to do this; however, limi-
tations of time precluded such review,

With the above indicated caveat, we urge your consideration of the
facts presented, and your good efforts in ensuring implementation of
the recommendations made,

Respectively yours,

SHERWIN BROADHEAD,
Chairman

Marraew Cavac

(Rincon Band of Mission Indians)

Judge WiLrzam Roy RuODES

(Pima)

PAvuL ALEXANDER,

o Special Counsel

Doxarp R, WaarTON,
Specialist
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1. PREFACE
A. INTRODUCTION

The concepts of sovereignty and jurisdiction are inherently inter-
twined, and some understanding of both is a necessary prerequisite to
this IepOIt :

Sovereignty is a legal concept of western European international
law. It defines the pohtlcal legal existence of a nation-state. Jurisdic-
tion in its simplest terms is the legitimate power of a sovereign over
people and property,

Whatever political definitions the various Indian tribes and nations
had applied to themselves before the arrival of the European colo-
nizers, the relationship established between the Indian tribes and the
European powers—one characterized by treaties—was based on the
concept of sovereignty.? Sovereignty has become the starting point for
any discussions or decisions with respect to Indian tribes and nations
and the jurisdiction they possess over people and property.

Defining jurisdiction in conceptual terms does not, however, give
tull breadth to the past and present difficulties involved in ascer taining
jurisdictional relationships between and among the Federal Govern-
ment, State governments and tribal govermnents ¢ The seminal prem-
ise is that prior to European colonization and settlement of the North
American continent, Indian tribes and nations possessed.full jurisdic-
tion over the ter ritories they occupied and the people within those
territories. Full jurisdiction has since been eroded.

The three fundamental principles stated by Felix Cohen on the
American jurisprudential view of tribal powers, or JllrlSdlCthn, have
often been quoted :

The whole course of judicial decision on the nature of Indian tribal powers
is marked by adherence to three fundamental principles: (1) An Indian tribe
possesses, In the first instance, all the powers of any sovereign state. (2) Conquest
renders the tribe subject to the legislative power of the United States and in
substance terminates the external powers of sovereignty ‘of the tribe, e.g., its
powers to enter into treaties with foreign nations, but does not by itself affect
the internal sovereignty of the tribe, i.e., its powers of local self-government. (3)
These powers are subject to qualification by treaties and by express legislation of
Congress, but, save as thus expressly qualified, have full powers of internal duly
constltuted organs of government.*

1por discussions of these concepts written for non-lawyers see: National American
Indian Court Judges Assoclation, “Justice and the American Indian: vol, 4 Examination
of the Basig of Tribal Law and Order Authority,” at 27-40, undated (hereinufter cited as

NAICJICA, vol. 4; nnd Coulter; T., “Institute for the Development of Indlan Law, Indian
.Turisdlction," und ted
31 t?gb?% la;r% ‘5 (}igt(inct, independent political communities * ¢ * Worcester V. Georgia,

e

8 F'or an excellent historical legal -digcussion of the relationship, see Taylor, P., “Develop-
ment of Tripartite Jurisdiction In Indian Countrv ”” 22 Kan. L. rev. 351, (1974)

s Cohen, F., “Handbook of Federal Indian Law,” (University of New Mexico, ), at 123,
(1942) (herelnafter cited as Cohen), Note: The task force. like many others in the fleld,
does not use-the Inaccurate 1958 “revision” produced by the U.S. Degmrtment of the
Interior, See the prefacé to the University of New Mexico Press edition for a full
e\rplanation O
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The report examines the basis of each government’s claim of juris-
diction and how such claims operate within a national policy objective
of Indian “self-determination,” > and suggests Congressional solutions
to problems where warranted.

]I.)n addressing problem areas, two principles are adhered to through-
out the report. The first is the political-legal definition of Indian tribes
and nations as sovereign entities.® The second is that when faced with
ambiguities or conflicting factual materials, the task force will en-
deavor to be as fair and objectiveas possible in interpreting testimony,
data or any other matter, but will follow those rule;s of construction
utilized by the United States Supreme Court in interpreting U.S.
Indian treaties and statutes.’

B. Mermoborocy

This report relies heavily on the hearing process as a basis for de-
veloping its findings and recommendations. During the one year life
of the task force, it participated in 28 days of hearings. At these hear-
ings some 250 witnesses testified, representing tribal officials, state and
local government officials, Federal officials and private citizens, both
Indian and non-Indian., Some 4,500 pages of testimony were taken
and an additional 3,000 pages of exhibits and submissions were ob-
tained. In all, approximately 90 tribes had input through the hearing
process. These hearings were not precipitously held. Invitations were
sent to tribal and state officials to attend; in many cases detailed
issue questions were provided to potential witnesses to facilitate
factual, thoughtful testimony. Many site visits were conducted by the
task force to collect data and hearing testimony.

In addition to hearings and the materials collected and developed
through them, the task force has made an extensive review of the
literature in the subject area and has utilized consultants in specific
areasto prepare position papers.

A review and analysis of the developing case law has also been
conducted. Case law, however, is a separate category of source ma-
terial with distinct limitations and must be explained in some detail.
The courts, using the “political question doctrine,” defer to Congress
apparently in adherence to the “plenary powers doctrine.” ® Congress
has plenary power over Indian tribes on all matters. Congressional
action in Indian affairs, although subject to the considerab%e weapon
of court interpretation, i1s not reviewable on the same basis as are acts
of Congress in other areas. In effect, the substantial body of case law

5 Two fairly recent expressions of this policy are found in Public Law 93-638 and
President Richard M. Nixon’s 1970 Message to Congress, 116 Congressional Record 23131,

¢ The task force specifically rejects sug;i'estions made to it that Indlan tribes and nations
are definitionally and legally akin to charitable organlzations,tj)roperi}' owners assoclations
?11'95705c)1a1 clubs as having no factual or legal bases. See e.g., U.S. v. Mazurie, 419 U.S, 544

T These rules are : ambiguities are resolved in favpr of Indians; agreements will be read
as they would have been understood by the Indians at makinsg; and jurisdiction will not
be lost by inference. See generally, Worcester v. Georgia, 81 U.8. (8 Pet.) 515, 350, (1832) ;
Menominee Trive v. U.8., 398 U.S8. 404 (1968) ; McClanghan v. Arizona State Taw Oom-
misgion, 411 U.8. 145, 174 (1973) ; and Kimball v. Callahan, 493 F, 2d 564 (9th Cir. 1974).

& Some significant commentaries In this area regect the plenary power doctrine as having
nefther a basls In international law nor in the U.S. Constitution {tself. This veiw may in
fact be .accurate as a de novo matter. As a matter of functioning in fact, whether the
U.S. Congress has such power de jure, it clearly exercises such power de facto. See conira,
Report of Task Force One, statement of Hank Adams,
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that has been built up, much of which is considered pro-Indian, is
merely judicial interpretation of congressional action. For example,
it was, and presumably still would be, constitutionally “legal” to re-
move by legislation all Indian tribes from Georgia to Oklahoma, (It
is quite doubtful whether Congress would have the same power over
other distinct population groups who are not political units.)

The case law suffers from an even more important disability: it is
not Indian case law. Simply put, it is the case law of one side, albeit
the powerful side, in the controversies concerning non-Indians and
Indians. It is the case law of non-Indians. The Task Force' will
utilize case law throughout the report and will indicate the directions
that case law takes; however, the Task Force will not be precluded
from recommending results contrary to those reached by the courts
where facts and circumstances warrant. '

The format of this report is built around the major subject areas
where jurisdictional questions and conflicts currently exist. The re-
port does not purport, however, to be a definitive statement or the last
word on Federal, State and tribal jurisdiction.? ‘

® This report i{s subject to many lmitations based on the period of time available for
research, the period of time available for analysis and draf%ing. the wide-ranging cofm-
plexity of the subject matter, and the economic resources available to the task ?orce.

Any section of this report could easily be the sub;ect of an individual report requiring
at least the same time and financial resources as did the entire report. For example, to
collect basic data on the operations of tribal courts the BIA recently spent $33,000 for
a study which is not yet complete, The Navajo Nation alone spent over $200,000 on a
st%ig o{ ltls( zi;anag%ment syt?t?m.t a1

e task force has participated in separate research efforts and special repor
gel'%%%cgstgogg;ih %kilali%ma and tAfﬁl;a; Ii;)vivefver, lgtle to no xlnaterial IL))ertaininpg tf)s t;r(i)tsg
ned in this report. ou nform Wi
and nonrecognized tribes, they too are on%itted. atlon was collecteq concerning terminated

The report covers only some of the subject areas which can be logleally classified as

ﬁlt’fﬁn“ﬁfénr’é I;toli% jurisdiction framework ; the scope of coverage even in these areas varles

s
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1I. ISSUES IN PUBLIC LAW 280 STATES

A. Tur THEORY AND PUrrosE oF PuBnic Law 280

Practically every commentary on Public Law 280 (P.L. 280)* be-
:ging with a sentence or paragraph which refers to the pen(,i,ulum
swing in federal policy between Indian “self-determination” and
‘Indian “termination.” Although the terms are overly broad and the
pendulum swing sometimes appears to be going in several directions
at once, the point is well taken. In the 1950’s, a per”lod that woul.d,vm
Indian country, be known as the “terminatjon era,” Congress shifted
policy again and took a number of actions designed to end the uquug
relationship that had existed between the Federal Government anc
tribal governments since the formation of the Federal Government,

The first major action of Congress was House GConcurrent Reso-
lution 108,2 which declared it to be the national policy to:

", .. make the Indians within the territorial limits of the United States sub-
jecf to the same laws and entitled to the same privileges and respons1b1ht1es
“ag ave dpplicable to other citizens of the United States, to end their status as
wards of the United States, and to grant them all of the rights and prerogatlves
pe%(;llg;le];stghénfggi?n% Cvlvgltzellrllsilllxg ’tg?gtorial limits of the United States shoulﬂ
assume their full responsibilities as American citizens: Now, therefore, b_e }t

‘Resolved by the House of Representatives (the Senate concurring),‘ That it is
declared to be the sense of Congress that, at the earliest possible time, all of
the Indian tribes and the individual members thereof . . . (specific tribes and
states) . . . should be freed from Federal supervision and control and from
all disabilities and limitations specially applicable to Indians . . .

While at first glance House Concurrent Resolution 108 would seem
to fit within traditional American notions of equality and fair play,
and many non-Indian citizens would no doubt perceive its language as
pro-Indian, Indian people have most often taken quite a different
view. House Concurrent Resolution 108 is seen as destroying tribal

institutions,® as in effect depriving Indian people of their status as
nation-states—tribes—and forcing them to assimilate individually
into the larger social-political society. Indians perceived the
tribal-Federal relationship as one between sovereigns, based on treaty
and negotiation, and rooted in the trust responsibility that the F ederal
Government has legally and morally to Indian tribes.*

Another major congressional action of the period was a broad-rang-
ing mandatory and permissive transfer of Federal jurisdiction and
responsibility in Indian affairs to State governments. This enactment
is known as Public Law 280 and contains three mechanisms for the

1 godiged as 118tU.S.C.(J§91136)2 and 28 U.8.C. § 1360.

283d Cong.. 1st segs. (1953). .

8 The follgwing tribes were in fact terminated : 81 tribes, groups, communities, roanchenas:
or allotments in California terminated 1954—60; Palure (Bands). Public Law 762 (1954) :
Klamaths, Public Law 857 (1954) ; Menominee Public Law 399 (1934) ; mixed-blood Utes;
Wyandotte; Ottawa ; Alabama Indians; and Texas Coushatta.

% See Task Force No. 1's Report on Trust Responsibility.

(4)

-
)

assumption of federal jurisdiction by the individual states: (1) As-
sumption is mandatory in five named States—California, Minnesota,
Nebraska, Oregon, and Wisconsin; ® (2) Assumption is at the option
of the State by aflirmative action which must include removing State
constitutional disclaimers barring such jurisdiction.

This mechianism applies to Arizona, Montana, New Mexico, North

Dakota, South Dakota, Utah, and Washington; and (3) Assumption:

is at the option of the State by aflirmative legislative enactment (no
constitutional disclaimers being present). This applies to all other
States wherein federally-recognized tribes reside. Congress specially
excluded three areas from the Federal jurisdiction the States were al-
lowed to assume. Excluded is any State jurisdiction pertaining to the
alienation or tiaxing of trust property, or any State jurisdiction per-
taining to treaty recognized hunting, fishing, or trapping rights. As
originally passed, Public Law 280 required neither the consent of the
affected tribes nor even consultation with the affected tribes.® Several
individual tribes managed to get themselves excluded from the cover-
age of Public Law 280 on the premise that they had “ * * * atribal law
and order system that functions in a reasonably satisfactory man-
ner * * *7 Nog all tribes which objected were excluded. Some 15 years
later, as the pendulum was swinging once more, the Indian Civil
Rights Act of 1968 amended Public Law 280 prospectively to require
tribal consent before any State assmnption of jurisdiction.”

-There are several interrelated, although distinguishable, underlying
assumptions inherent in the termination philosophy upon which Pub-
lic Law 280 was, at least in part, based: the assimilation of Indian
people into the mainstream of American life; the removal of an op-
pressive and paternalistic BIA bureaucracy; and the provision of
adequate law enforcement services to non-Indians, and Indians, in
reservation areas. "

Others, who take a more historical and perhaps economic view of
the Federal Government’s relationship to Indian nations, have as-
serted that the primary motivation—whether acknowledged or not—
was the desire for Indian land : 8

* * * gnd finally, the question : Why do states want the additional responsibil-
ity of jurisdiction .over Indian reservations with all the added costs this would
incur? This answer too is simple. Above all they are interested in “control.”
Control over the territory or lands of the Indian tribes. Why do, they want this

control ? Because, since the first European set foot on the eastern shore, the non-
Indian population of America has coveted the Indians’ land. s

The assimilationalist philosophy has been periodically applied to

Indians, The philosophy contains manv elements, some of which have

a surface attraction, such as allowing Indians to sharve in thé educa-
fional, material: et cetera, benefits of American society, There arve,
however, several basic flaws in this view, Tt is baseline racism to

8 'With Statehood, Alaska ‘\vo_uld be added to this mandatory group. .
¢ President Eisenhower objected to this laeck of tribal consent on Aug, 5, 1953: his:

message of Aug. 5, 1953, accompanying the act. He did sign the legislation. Reprinted in: :

102 Cong. Rec, 399 (Jan. 12, 1956). A number of States did, however, institute tribal
consent provisions.

725 U.S.C. §11231-26 (1970). The act also provides for retrocession of jurisMction
to the Federal Government by States.

& Statement of Wayne Ducheneaux, chairman., Cheyenne River Sioux Tribe: hearings on °

8. 2010, before the Subcommittee on Indian Affairs, of the Senate Committee on Interior
and Insular Affairs, 94th Cong, 1st sess. (1975). (Hereafter cited as S. 2010 hearings.)

k)
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6

assume that because a culture is different from the dominant culture
it is inferior. The notion of the “white man’s burden,” whether
applied to Victoria’s India, or to the Indians within the continental
United States, suffers conceptually from the same cultural elitism.

Assimilation as a philosophy takes many forms; it assumes that the
trust responsibility of the United States runs to individual Indians
as opposed to the tribes. Most arguments, therefore, are cast in terms
of how termination can better the lot of individuals, with little or no
reference to the tribal relationship. In an interesting twist of logic and
historical reality, it also defines Indian tribal identity as separatism
and, hence, unconstitutional segregation.’

The role of the Bureau of Indian Affairs has been subject during
its existence to recurrent criticism from a variety of quarters, not the
least of which comes from Indian tribes. In the 1920’s, the Meriam re-
port acknowledged the poor quality of services that were being pro-
vided to Indians by the Federal bureaucracy.*® In fact, one response
to the Meriam view that State services were generally superior to the
BIA’s was the legislation authorizing the Secretary of the Interior to
enter into contracts with States for the provision of various social
services.** The dissatisfaction with the BDE was growing in the period
preceding the passage of Public Law 280. In 1943, the Senate Com-
mittee on Indian Affairs issued a critical report on the BIA’s activities,
concluding that it should be abolished.?? Felix Cohen published a blis-
tering attack on the BIA bureaucracy shortly before the passage
of Public Law 280.:* Cohen, who was opposed to the philosophy
of Public Law 280, made an interesting point about termination that
apparently, and unfortunately, has been ignored. The essence of the
argument is that although the BIA periodically supports termination
or withdrawal of its stewardship, the historical reality is that each
such attempt is followed by huge increases in the Bureau’s budget and
stafling pattern. In other words, the Bureau seems to have manipulated
termination into a mechanism to insure its continued bureaucratic
survival.i*

The major argument, however, for the passage of Public Law 280
was “the hiatus of criminal law enforcement on Indian reservations.” 1

Indian tribes do not enforce® [in certain areas]® the laws covering offenses
committed by Indians * * %8

Complaints were multiple and of different influences concerning
the quality of law enforcement on Indian reservations; for example,
the multiplicity of laws which were felt to apply, depending on who
was the victim and/or perpetrator of the criminal act ; the distance and

% This argument has no basls. See U.8. v. Mazurie, 419 U.S. 544, 557 (1976).

10 Merlam & Associates, ‘‘The Problem of Indian Administration,’” 1928.
25uUS§eCC;I;e5%, supra, at 83, for a brief discussion of the Johnson-O'Malley Act of 1934,

12 §. Rept. No. 310, 78th Cong., 18t sess. (1943) cited in Congressional Research Service,
Xlgfai:kgrmimtdlg{‘lgg)ort on Public Law 280" (Senate Committee on Interior and Insular

airs prin 3).

34183 'i[‘h'eP E)rosion of Indian Rights, 1950-53: “A Case Study in Bureaucracy,” 62 Yale L. J.
'1948).
14 Ibid., at 387.

15 Rept. No. 848, 834 Cong., 1st sess. (1953).

15 H. Rept. No, 1506, 80th Cong., 2d sess. (1948).

1* See Goldberg, C., “Public Law 280 : The Limits of State Jurisdiction Over Reservation
Indians,’” 22 U.C.L.A, L. Rev, 535, 541 (1975). Hereinafter éited as Goldberg, An interest-
ing contrast during this period of congressional complaint about the efficacy of law
enforcement on Indian reservations is that Congress was at the same time consistently
reducing Federal funds for law_ enforcement on reservations. See BIA Division of Law
EnS(ﬁ)c%ment S3eé'\"1ces, “Indian Law Enforcement History,” at 55-59 (1975).

1 id., at 536.
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inefficiency of Federal police providing services to rural, dispersed res-
ervations; the lack otl efficient justice—in the common law serise—
for Indians from tribal governments; and the cost of the Federal pro-
visions of police services. A major component of the argument over
criminal law enforcement seems, however, to have reflected congres-
sional concern for the safety of non-Indians:

* * * lawlessness on the reservations and the accompanying threats to anglos
living nearby.*

The situation concerning California Indians in the 1940’ and the
1950’s played a large part in the drive for Public Law 280. In fact,
several commentaries and the legislative history itself indicate that the
whole P.L. 280 legislative effort began as a specific effort to unravel the
economic and poTitical problems of California Indians, particularly
those of the Aqua Caliente Band and the city of Palm Springs.®

The California focus which was predominantly related to criminal
law enforcement spread to all Indian country and then somehow, with-
out much congressional indication of why, to most civil matters as
well® In fact, Public Law 280, as finally passed, was a poorly drafted
Piece of legislation that has caused more confusion and problems than
it has resolved.

B. TeE CURRENT STATUS OF THE IMPLEMENTATION OF Pusric Law 280

1. STATUS BY TRIBE AND STATE

There is considerable variation in Indian country as to what juris-
diction ** over specific reservations the different States have assumed.
In addition to the jurisdiction assumed pursuant to Public Law 280,
the current jurisdictional status is influenced by a series of specific
Federal statutes which transferred jurisdiction” piecemeal to States
with respect to some or all of the tribes within their geographical bor-
ders, and by certain distinct historical relationships,2

The following chart ?* summarizes by State the current status of
jurisdictional transfer to States where federally recognized tribes are
found. It also indicates whatever case law exists pertaining to the
mechanism or validity of the transfer of jurisdiction.?

10 Ibid., at 541.

% See California Department of Housing and Commercial Development, “California
Indians and Public Law 280,” at 15 (1974), and Goldberg, supra, a% 540,

“ The act of Oct. 5, 1949, ch, 604, 63 Stat. 705, transferred civil and eriminal jurisdiction
over Aqua Caliente to California. Goldberg, supra nt. 17. One major historieal, factural fal-
lacy in the process of legislative development is that the tribal history of California Indians
bears little to no relationship to the histories of other tribes in Indian country. The status
of tribal government, reservations, treaty relationship, acculturation patterns, size, wealth,
et cetera, all reflect the unique California system of tribal destruction tied to church
slavery systems that ultimately manifested itself in reorganization of Indians into bands
assoclated with particular missions—the “mission Indians.,” See generally Kroebler, A. L.
“Handbook of the Indians of California” (1925) and Forbes, J.D., “Nafive Americans of
California and Nevada' (1969). )

#3 This section does not define, since Public Law 280 does not affect, the jurisdiction that
tribes and/or States may or may not have over non-Indians on reservations. This issue is
treated separately in chapter III, section C.

: #2 R.g., the relationship between North Carolina and the eastern band of Cherokees and
the relationship (treaties) between certain States and tribes preceded the United States.

2 This chart is based, in part, on a comprehensive analysis on a reservation-by-
reservation basis showing State jurisdiction pursuant to Public Law 280 or other statutes
as it presently exists (Mar. 1, 1973), as submitted by ‘the Department of the Interior, to
hearings on 8. 2010, Subcommittee on Indian Affairs, of the Senate Committee on Interior
and Insular Affairs, 94th Cong., 2d sess., at 642 ; and NAICJA, “Justice and the American
Indian,” vol I at 83 (undated).

2 Section IT-B(2) discusses the scope of State jurisdiction as to subject matter.
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Other assumption of

State Status Re Public Law 280 jurisdiction

Case law development/
validity ofjassumption

Alaska. ... Full assumption of jurisdiction oo ccommemcmcacccmee
’ except for Metlakatia Reserva-
tion over which criminal juris-
diction is not asserted,
Arizona...._..... Assumption of jurisdiction only .
over air and water pollution,
Full assumption of jurisdiction__
No jurisdiction_ ... .o..___

Florida. .. ....... Full assumption of criminal and .._.
civil jurisdiction,
Idaho__.coeeeeoe Assumption of jurisdiction In ..o

the following areas:
Compulsury school attend-
ance
Juvenile delinquency and
youth rehabilitation;
Dependent, neglected, and
abused children;
Insanities and menta! ill-
nesses;
Public assistance;
Domestic relations;
Operation and managemen!
of motor wvehicle upon
highways and roads main-
tained by the county, or
State, or political subdi-
vision thereof, .
. I Limited criminal jurisdiction re
Sac and Fox pursuant to act of
ﬁxgle 30, 1948, ¢h. 758, 62 Stat.

Kansas..........- No jurisdiction______.occcee__o Criminal jurisdiction pursuant
to act of JuneB 1940,5ch. 276,
54 Stat.

Louisiana. ..o ecoooo.do. .

mcmmmememneee ISSUE open ) question, Te
Federal recognition of pre-
vigusly only State recognized

tribes., L
Michigan..oooooooooo 40 sm-wan-w State asserts bistorically; no
apparent legal basis.
Minnesota........ Full assumption of jurisdiction e coc o mooniccecmececacs
except for the Red Lake
Reservation, and criminal ju-
risdiction has been retro-
ceded over Bois Forte—Nett
. Lake Reservation.
Mississippi..__.__ No jurisdiction

Montana.___.__.. Assumption of limited civil and .
criminal jurisdiction on Flat-
head Reservation in the
following areas:

Compulsory - school attend-
ance;

Public welfare;

Domestic relations (except
adoptions);

Mental health and insanity;
care of the |nfrm aged,
and afflicted

Juvenile delinquency and
youth rehabilitation;

Adoption proceedings (with

consent of tribal court): Phy

Abandoned, dependent, na~
glected, - orphaned
abused’ children;

Operation of motor vehicles
upon  pyblic  streets,
alleys, roads, and high-,

ways.
Nebraska........ Full assumptxon of Jurisdiction —.cveceiceeesenmnn
that criminal jurisdiction (ex-
cluding traffic) retroceded to
Federal  Government for
Thurston County portion of
Omaha Reservation.

Nevada. .. .. Originally asserted over SOMe ococeceemacemcoccmocacccccann
reservations, Now retroceded
for all reservations, except
for Ely Colony.

(Mont, 1972) court
held constitutional disclaimer
amendment and that statutory
action was sufficient. jg yy s 88§

Kennerly v. District Court of Sth
District of Montana, 400 U.S.
423 (1971). Consent provision
of the 1968 amendments
literally construed to void
tribal council consent where
statutory language referred
majority of the tribe.

McDonald v, District Court 496
p. 2d 7

U.8. v. Brown, 334 F. Supp. 536
(1971) and Omaha Tribe of
Nebraska v, Village Waithili,
460 D, 2d 1327 (1972). The
Secretary of the Intefior has
discretion to accept less than
a State offers to retroceded,

Robinson v. Wolff, 468 F. 2d 438
(1872), Puklic "Law 280 held
not to be an unconstitutional
delegation of power reserved
to the Federal Government

9

Other assumption of
jurisdiction

Case law development/
validity of assumplion

State Status Re Public Law 280
New Mexico...... No assumption pursuant to
Public Law
New York

North Carolina....

extended
where tribe or individual

North Dakota...... Civil  jurisdiction
Indian consents. No tribal
consent—individuals  have
consented.

Oklahoma.......... No_ jurisdiction pursvant to
Public Law 280,

Oregon........... Full assumption of jurisdiction
except for Warm Springs

Reservation,
South Dakota. ... No jurisdiction., Attempt at
assumption defeated in state-
\ivgtgg referendum  vote in
6

0D,

.. No jurisdiction. State has passed
a statute. establishing tribal
consent mechanism for as-
sumption,

- Assumption of jurisdiction is
piecemeal and varies per
individual tribe:

1. State assumed full civil
and criminal jurisdic-
tion with respect to—
Colville, Chehalis, Nis-
qually, Muckleshoot,
Quileuts, Skokomlsh
Squaxin  [sland and
Tulalip,

2. State assumed full crim-
inal and civil jurisdic-
tion on fee patented
lands re Swonomish.

3. State has assumed civil
and criminal jurisdic-
tion with respect to
only nontrust fand, in
the following areas:

(a) Compulsory
school laws;
(b) Public :
assistance;
(c) Domestic
relations;
(d) Mental lllness:
(e) Juvenile
delinquency;
) Adop!lons of
minors;
(€3] Dependent

W] Motor vehlcle
operations on
public roads.

On the following reservations:
Hoh, Kalispel, Lower Elwha,
Lumml, Makah, Nooksack
Port Camble, Port Madlson
Puyallup, Qumault Shoal
Water, Spokane.

Retrocession of some with re-
spect to Port Madison Reser-
vation.

.. Full assumption of jurisdic-
tion except thet jurisdiction
has hieen retroceded over the
Menominee Reservation.

Wyoming... ... No jurisdiction._____.__...___

Utaho e

Washington.

Wisconsin

Claim of criminal jurisdiction
re particular felony crimes
pursuant to New Mexico Con-
stitution art, 19, sec. 14, No
apparent legal basis to State
claim.

waew-n--- State jurisdiction pursuant to

act of Sept. 13, 1950 ch, 947,
64 Stat. 845,

Full jurisdiction assumed by
State pursuant to citizens of
state provision of the treaty
of 1835, and by court deci-
sion Eastern Band of Cher-
okee v. U.S. and Cherckee
Naticn, 117 U.S. 288 (1886).

Criminal jurisdiction on Devils
Lake Reservation, pursuant
to act of May 31, 1946, ch.
279, 60 Stat, 229,

Jurisdiction exercised in all
matters pursvant to various
Feoeral statutes

. Quinault v, Gallagher, 368 F. 2d
648 (9th cir, 1966), 387 U.S. 907
(1967), Defers to State court
determination of what State
action is necessary to assert
jurisdiction pursuant to sec. 6
of Public Law 280 when a State
constitutional disclaimer ensts

See also State v. Paul, 53 d,

7 P, 2d 33 (1959) and
Makah Tribe v. State, 76 W
645, 457 P. 2d 550 (1969)

17—46T—T76——-2
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In addition to the court decisions defining the validity of the process
used pursuant to Public Law 280 for States to assume jurisdiction in
Indian country, there is a developing line of cases which indicates that
States may only acquire jurisdiction in Indian country pursuant to
congressional action.?® The theory of the “cases” is, however, not neces-
sarily predicated exclusively on inherent tribal sovereignty, but rather
on the court’s notion of Federal statutory preemption of the jurisdic-
tional field—the Federal Congress has established the “contours” of
both Federal and State jurisdiction over Indian reservations ?’ and
the mechanisms for any State to acquire any jurisdiction, and almost
zfm;lf State action that does not fall within the statutory scheme should

a1l.z®
2. STATUS BY SUBJECT MATTER

Indian tribes have objected to assertions of jurisdiction by States
under Public Law 280 on several basic theories: Public Law 280 only
gives States the right to apply laws of general application, thereby
precluding all ordinances and regulations of municipal or local govern-
ment units; the exemptions to State jurisdiction should be broadly con-
strued in favor of Indian interests; and the grant of civil jurisdiction
to States should be narrowly construed to be limited primarily to
“canses of action,” that is, civil disputes to be settled in State courts.

Controversies surrounding the implementation of Public Law 280
generally fall within three specific subject areas: Hunting and fishing
rights; land use regulations and laws; and taxation.

(@) Hunting and fishing rights °

Public Law 280 reads:

Nothing in this section shall . .. deprive any Indian or Indian tribe, band
or community of any right, privilege, or immunity afforded under Federal treaty,
agreement, or statute with respect to hunting, trapping, or fishing or the control,
licensing or regulation thereof.

While this area is the focus of much emotionalism, concern, and
litigation, it has not been a conceptual problem for the Federal courts.
In fact, the developing law is uniquely consistent-—consistent in favor
of Indian hunting and fishing rights free from practically all State
intrusion.®® Analytically, the major Public Law 280 problem area has
been to define whether or not, in a specific case, a particular tribe of

# E.g., See Kennery v. District Court 400 U.S. 423 (1971) ; McClanahan v. State Tas
Commigsgion, 411 U.8. 164 (1973) ; Warren Trading Post v, Arizona Tax Commission, 380
U.S. 685 (1963); William v. Lee, 358 U.S. 217 (1959) ; and Bryant V. Itasca County,
— U.8. —, 96 S Ct. 2102 (1976).

27 Not to be confused with the Supreme Court’s redefinition of the physical perimeters of
szylygc;g)c Indian reservations; for example, DeCoteau v. District County Court, 420 U.S. 425

% See Goldberg, supra, at 5687-575 for an excellent discussion of this point.

2 Sec. D of this chapter discusses this issue in the context of the individual Public Law
280 States. Ch. T1I, sec. A provides an extenslve analysis of hunting ard fishing whether or
not in the Public Law 280 context.

0 Metlokatla v. Egan, 369 U.S. 568 (1962). Power of the Secretary of the Interior to
regulate on a reservation contrary to State law; Menominee Tribe v. U.8., 301 U.S, 404
(1968). Termination statute did not terminate Menominee hunting and fshing rights
secured by treaty; Callahan v. Kimball, 493 F. 2d 564 (9th cir. 1974) cert. denied 419 U.S.
1019 (1974). Terminated Klamath Indians retained hunting and fishing rights on former
reservation lands which had been sold; Leech Lake Band of Chippewa Indians v. Herbst,
334 F. supp. 1001 (D, Minn, 1971). Cession of land on reservation did not terminate
hunting and fishing rights; Contra Organized Village of Kake v. Egan 869 U.S. 60 (1962).
State haunting and fishing regulatory authority found to exist where no Federal reserva-
tion existed. Case distingulshable because Alaska Indians for the most part had neither
reservations nor treaties: c¢f. Puyallup v. Department of Game 391 U.8. 397 (1868).
Limited State regulation of the manner that hunting and fishing rights could be upheld.
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Indians has a hunting and fishing right that can be traced to or implied
in a treaty, statute, or agreement. The scope of the hunting and fishing
exemption is generally more limited than aboriginal rights. In fact, the
statutory language is a reversal of the normal rules of construction.
"Treaties are documents that do not confer rights; at best they may rec-
ognize preexisting rights, and at worst terminate such preexisting
rights. The Federal courts, adopting the best rule of construction avail-
able which requires resolving ambiguities in favor of Indians, have
generally found in favor of finding the necessary documents.®

(0) Land use regulations

The operation of Public Law 280 in this area involves both a dis-
cussion of what is a law of general application and what, in fact, is an
alienation or encumbrance on real property or personal property held
in trust.’? The early litigation results were varied. California, the
State for which earlier versions of Public Law 280 were drafted, has
been the major arena for litigation concerning the issue of State versus
local laws. Several U.S. district court cases *—Madrigal v. County of
Riverside, Civ. No. 70-1898 E.C. vac’d (other grds) 496 F. 2d 1 (9th
civ. 1974) ; Rincon Band of Mission Indians v. County of San Diego,
324 F. supp. 371 (S.D. Cal. 1971) vac’d (other grds) 496 F, 2d 1 (9th
cir. 1974) ; and Aqua Caliente Band of Mission Indians v. City of
Palm Springs, 347 F. supp. 42 (C.D. Cal. 1972)-—have held that local
municipal or county laws were applicable on reservations. Such hold-
ings if followed by higher courts would have had a far-ranging impact
on Public Law 280 States, since most economic and land use regula-
tion occurs at the local level. Recently, however, the ninth circuit has
considered the issue of State versus local law, as well as the issue of
whether zoning ordinances are encumbrances within the meaning of
the exception provision of Public Law 280. In Senta Rose Band of
Indians v. Kings County,* a unanimous three-judge panel held that
Public Law 280 was only a grant of jurisdiction to apply State, not
local law, and that the zoning ordinances in the particular case were an
encumbrance upon trust property. The reasoning of the court is in-
structive. Utilizing both the current theory of Federal preemption
coupled with the concept of inherent tribal sovereignty,®® the court
required that any power over Indian reservations claimed by the State
or political subdivision be specifically found in a congressional enact-
nient. In its review of Public Law 280 and its legislative history the
court found only ambiguity. Reviewing case law interpretations of
statutory language in analogous cases, the court stated :

a Goliberg, supra, nt 17, at 584, footnote 218.

 Pertinent Public Law 280 sections provide: * * * those civil laws of such State that
are of general application to private persons or private property shall have the same force
and effect within such Indian county as they have elsewhere within the State * * *

» * * * * » *

Nothing in this section shall authorize the alienation, encumbrance, or taxation of any
real or personal property, including water rights, belonging to any Indian tribe, band, or
community that is held in trust by the United States or is subject fo a restriction against
allenation * * * or authorize regulation of such * * * {n a manner inconsistent with any
Federal treaty, agreement, or statute or any regulation made pursuant thereto, or shall
confer jurisdiction upon the State to adjudicate, in probate proceedings or otherwise, the
ownership or right to possession of such property or any interest therein.

33 Contra, Snehomish County v. Seattle Digposal Co., 70 Wash, 2d 668, 425 p. 22 (1967)
cert. denied 389 U.S. 1016 (1967). County regulation of garbage disposal site struck down,

% 832 F. 2d 653 (9th cir. 1973),

a Tbid., * * * any concurrent jurisdiction the States might inherently have possessed to
regilate Tndian use of reservation lands has long ago been preempted by extensive Federal
policy and legislation (citations omitted), at 638,
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* * * we find those cases unhelpful except insofar as they demonstrate the
obvicus——that the phrase “state statute” * * * is ambiguous.

Faced with overwhelming ambiguity, the court adopted an old, well-
worn rule of construction—resolve the ambiguity in favor of the
Indians—and found no jurisdictional grant to local governments.

The court then considered the issue of State zoning versus county
zoning (an issue the court did not have to reach) and whether it
would then pass the encumbrance or alienation exemption in Public
Law 280. The court found in this specific context, the zoning ordinance
to have been both preempted by Federal action ¢ and to be an encum-
brance in the sense of * * * “the negative impact the regulation would
have on the value, use and enjoyment of the land.” *

If the logic and principles applied by the Circuit Court in Santa
[RPosa prevail, it is likely that the only governmental disputes remain-
ing to be rectified will be the relationship between individual tribal
governments and the Federal Government with respect to land use
controls—issues that are beyond the scope of Public Law 280.3
(¢) Tawation

Taxation is perhaps the most vexing problem within the Public
Law 280 context. As one commentator accurately relates,® the eco-
nomic pressure that State and local governments have felt in general
the Jast several decacdes has sent the States looking for previously
untapped sources of revenues. Coupled with this overall economic need
is the perception of many States that they are providing extensive
services to Indians without being able to derive tax revenues from
them. This perception is bolstered by the developing case law which
holds that States cannot, as a Constitutional matter, deprive in-
dividual Indian citizens whether residing on a reservation or not, of
any services the State provides generally to other citizens. It should
be noted here that Public Law 280 did not provide any specific funds
t? States to carry out the jurisdiction that was being transferred to

them.

A literal reading of the exemption against taxation of Indian real
or personal trust property would at first seem to preclude any State
activity. When there is an economic need, however, the attempts at
creating income producing exceptions will be frequent. A very recent
decision by the U.S. Supreme Court,*® however, has made clear that
Public Law 280 does not affect the ability or inability of a State to tax
in Indian country.

Starting with the premise that States have no inherent right to tax
Indians or Indian property,* the U.S. Supreme Court reviewed the
legislative history and statutory language of Public Law 280 to deter-
mine whether any taxing authority was granted to the States by the
exemption langnage referring only to trust propertv and the language
referring to the State laws of general application, The holding was

3% Thid., at 658,

27 Ihid., at 667. : .

3 See ch. TIT. sec. D for fuller discussion of land use controls.

% Goldberg, supra.

40 Ryyon v, Jtasca County—U.8 —96 8.Ct. 2102, (1976).

4 McClanahan v. Arizona State Tar Commission, 411 TU.S, 164 (1973). Neither
MeClanahan or Bryan deal with the tricky issues of tax of non-Indians on 1eservations or
non-Irdian leasees of Indian property et cetera. See ch. VI, sec. ¥ for fuller discussion of
these issues which are not impacted on by Public Law 280,

’
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that the States received no congressional grant of authority through

Public Law 280 to tax.
' (C. RETROCESSION

1. GENERAL

i imp] jurisdiction was

TRetrocession simply means a return of whatever juris
assumed pursuant to Federal grant, usually Public Law 280, _tofthe
Federal Government. The Indian government 1n this situation 1s }Il'ge
from any State regulation, and the only jurisdictional relations 1tp
to be resolved is the division of powers between tribal governments
and the Federal Government.*? _ . s ]
' lThe only existing mechanism for ousting State ]1}115d1ct1051 owzr
Indian tribes is the retrocession provision of the 1968 Alxmggs ments
to Public Law 280, contained in the Indian Civil Rights Act.

This provision states:

§ 1323. Retrocession of jurisdiction by State. . e of
i States is authorized to accept a.retrocessmn by any State o
all(?n)' gﬂgn?eilstﬁfe of the cri}ninalfor cit;z(i)lnjxlli'ésodf)cftx’l?;lt,l é)li é)o;};égggtggcég 2%7 {.}111‘(:311;
?b.gatoerps?c‘i?oax? t7 tgf tglheep‘iggl(s)éozsugu;eiq 1953' (67 Stat, 588), as it was in effect
prior to its repeal by subsection (b) of this section. . | N
This 1etrocession procedure excludes the major aﬁect;d %pal t(}if omti olrel
process—the Indian tribe. The congyessmnal history of the a ogents
of the “retrocession provision” provides several d1s§1nct C(mef onts
of congressional purpose. There was from the time o ‘pa.ssgz?ﬁl o b,
lic Law 280 significant dissat;sfact;on with the absence ot ‘t 3;1 odif(
consent provision. This dissatisfaction led to many gttil‘np sw(r)n modi %
Public Law 280. Some of the support for modi ca] g)n S(g‘ltes rom
those tribes over whom jurisdiction had been assumec by Sta
; their consent. . S ) o ‘
Oﬂ".tr%lhe 111§aj0r impetus for the retrocession provision, gloweveex;;iggegﬁ :
to have been an economic onej t‘he ‘Stgmte_ cor.np]z_ucrlx, S CO(I)lfntrv g
purported high cost of z}ssertmg jurisdiction in Ip 1a(r}1_ c'llRi(;I{ts Adh
" Qverall, the retrocession com_ponent of the Indmr} ( {lYJ;T ‘ iﬁt?a'nt Act
was at that time scen as a relatively minor part of this signifie g

i islation,*® 2 lian viewpoints and input re-
far-reaching legislation,** and the Indian viewpoints p

ceived litfle recognition in the retrocession provision as passed.
2. STATUS

Qince 1968, there have been relatively few developmenfs in the retro-
cession” area.
The case-l
plementation of tl

aw has established several significant factors in the 'i%}le
16 Public Law 280°s retrocession provisions.

. — that matter, “The

i sects Federal Plenary Power—or for [he

“Ad;)ygmegmatizgytetsléageggfgped of late by the Supreme Courtllne!e;ve:n%h%n ?;nglllatd itﬂ?ér
ggsvga relg(teionghip should. be negotiated betweex}ththgﬂtt%g ;?Zﬁrglf sgvereigu T ats.
fribe by tribe. The traditional view would leave the tri elg N

* * *
Qee letter to Senator Abourezk, from
Chiefs, S. 2010 hearings.

a'See ch. V. . ‘
:4 ;:: og;oldberz supra nt. 17 at 538. for examnle,

X 10 at 449.
ding jurisdiction over Omaha. S. 20
reggg% ch.gv, section C.

* * *
Chief Leon Shenandoah, Six Nations Counell of

Nebraska saved $90,000 in 1 year of

I A
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Secretary of the Interior has broad discretionary power in deciding
whether or not to accept retrocession from any State.

Also, retrocession can be partial. Neither all the jurisdiction as-
sumed by a State need be offered back to the Federal Government, nor
need the Federal Government accept all that is offered by a State.*®

Retrocession has occurred in only five instances.

Nebraska attempted to retrocede criminal jurisdiction, (except for
motor vehicle jurisdiction) by legislative resolution 87 in April 1969
over the Omahas and the Winnebagos to the Federal Government.
The Secretary of the Interior, in October 1970, accepted retrocession
only in relation to the Omaha Tribe. The State then attempted to
withdraw its offer of retrocession by legislative Resolution No. 16 in
February 1971. Litigation followed, and the Secretary’s limited ac-
ceptance of retrocession was upheld, and Nebraska’s attempt to with-
draw its retrocession offer was invalidated.*” Since that time, attempts
to get the State to offer again to retrocede jurisdiction over the Winne-
bago Tribe have not been successful.*®

In 1971, the Governor of Washington, responding to a tribal council
resolution of the same year, retroceded some of the jurisdiction Wash-
ington had assumed over Port Madison to the Federal Government.
The Secretary of the Interior accepted the retrocession offer in April
1972. Subsequent to the Secretary’s acceptance, the Attorney General
of Washington ruled that, absent legislative authorization, the Gover-
nor did not have power to retrocede. Although the State Attorney
General’s opinion apparently has not affected the validity of retro-
cession at Port Madison, no retrocession over any other tribe within
Washington has since occurred. Legislative attempts to authorize
retrocession have not been successful.

In Minnesota, based on a tribal request to the State, the State ret-
roceded criminal jurisdiction over the Nett Lake Reservation.

In July 1974, by a legislatively authorized process, the Governor of
Nevada offered to retrocede jurisdiction over all but one tribe in Ne-
vada. The Secretary of the Interior accepted retrocession in July 1975.

The last instance of retrocession concerned a curious turn in the ex-
haustive Menominee restoration effort.® A dispute arose about
whether or not restoration had voided the congressional grant under
Public Law 280, over the re-created Menominee Reservation. The State
of Wisconsin maintained that it had no jurisdiction over Menominee;
however, the Federal Government maintained that Menominee was
subject to mandatory State jurisdiction under Public Law 280. To
solve the impasse, Wisconsin offered to retrocede jurisdiction over
Menominee and in January 1976, the Secretary of the Interior accepted
retrocession.

4 77.8. v. Brown, 334 F. Supp. 536 (1972) and Omaha Tribe of Nebraska v. Village of'
Wzl%;‘él 480 F. 2d 1327 (8th cir. 1972), cert. denied 409 U.8, 110 (1973).

© Statement of John C. Evans, Counsel, Committee on the Judiclary, Nebraska, State

Senate-—S. 2010 hearings,

4 Menominee termination occurred in 1961 pursuant to H. Con. Res. 108, 1st sess., 83a
Cong., 1953, and the act of June 17, 1954, 23 U.8.C. § 851002 (1970). After a long hard
struggle by Menominee leaders and others, a restoration statute was passed, Public Law

93-197, codified as 25 U.8.C. § 903, effective Apr. 22, 1975,
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D, Tur Pusric Law 280 StaTes
1. THE INDIAN PERSPECTIVE

(@) Law enforcement

“The only time the police come [to] us is when something

happens.”*
. Of the various reasons for Public Law 280, the major acknowledged
impetus for granting criminal jurisdiction to States was perceived
“}awlessngss” on and near Indian reservations.? In fact, those reserva-
tions specifically exempted from Public Law 280 were done so on their
apparent ability to provide adequate law and order services.

The reasonable inquiry, therefore, after 20-plus years of State in-
volvement, is: have the States and their political subdivisions which
assumed criminal jurisdiction under Public Law 280 adequately pro-
vided these justice services? The almost universal Indian viewpoint is
that the wisdom of Justice Miller in 1885 is applicable today :

Because of the local ili feeling of the people, states where they are found are
often their [the Indian tribes’] deadliest enemies.?

Although the reasons for the lack of law enforcement services may
vary, the result is viewed throughout Indian country as a very serious
issue. Lack of service means that law enforcement protective or en-
forcement presence is not there when it is needed. '

Perhaps more serious than the absence of a police officer are the
allegations of discriminatory treatment of Indians by the entire pano-
ply of law and justice agencies. This discriminatory treatment ranges
from disproportionate arrest and sentencing practices to allegations
of extreme brutality. This issue is, of course, not limited to Public
Law 280 States. In fact, the major difference with respect to allegations
of discrimination is one of situs—Public Law 280 provides increased
access to Indian persons by the various components of a State’s justice
system. In Non-Public Law 280 States, brutality and discrimination
allegations are found with alarming frequency in border towns and
urban centers where, because of geography, States have criminal juris-
diction over Indians.

The views and stories from Indian country which the remainder
of this section will relate, are not new. The conditions have been re-
ported on before by official arms of the Federal Government.

Extensive field investigations and hearings were held during the
1960’s by the Subcommittee on Constitutional Rights of the Senate
Judiciary Committee, chaired by Senator Sam Ervin. These investiga-
tions and hearings documented abuses against Indian people by State
and sometimes, by tribal governments. éuriously, the remedy adopted

1 Testimony of Hank Murphy, Degayo Tribe, Sycuan Reservation, Southern California
Transeript, vol. ‘I at 132, All transcript references contained in this report are at the
hearings held by -the task :force in cooperation with other task forces, The transeripts
are identified by the region of the country to which the hearing applied. All transcripts
are in the American Indian Policy Review Commission’s permanent files,

2 See ch, II, sec. A, supra. C )

3 United States v. Kagama, 118 U.S. 375, 383 (1886).
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in the 1968 Indian Civil Rights Act deals almost exclusively with
tribal governments.” In addition, the U.S. Cominission on Civil Rights
has, on several occasions, pointed to significant problems of dis-
criminatory treatment of Indians by State and local justice officials.®

(1) Adequacy of law enforcement.—~—One of the major problems with
the adequacy of law enforcement services is the rural and isolated
position of many reservations. This view was shared by a number of
Indians and non-Indians. Valancia Thacker, chairwoman of the
Campo Reservation, was asked to comment on the quality of law en-
forcement services received at Campo. Ier response is instructive:

* * ¥ we don’t get any great services * * * but neither does the white com-
munity up there * * * We're in a very isolated corner of San Diego County
and what we do get out there isn’t the cream of the crop, as far as the Sherift’s
Department goes. That goes for the white community as well as the Indian
reservations out there.”

A somewhat similar view was expressed by representatives of the
Pala Reservation in rural southern California,® and the Agua Caliente
Band of Mission Indians concerning more rural parts of Palm
Springs.® Several non-Indian witnesses concurred in the view that the
distance of State and county law enforcement services of these areas
may be the casual factor. The Yakima County, Wash. prosecuting
attorney indicated that whatever inadequacy existed was applicable
to both Indian and non-Indians and was caused by insufficient num-
bers of police and the vast size of the avea to be patrolled.’® Mrs.
Morris of the Quinault Property Owners Association, a critic of tribal
jurisdiction over non-Indians, indicated that the county has failed to
provide adequate law enforcement services over fee patented lands
where it exercises jurisdiction.”

Others indicate that the lack of law enforcement services has dif-
ferent roots. The Sycuan Tribe stated that the only time law enforce-
ment is present is after a serious incident occurs and that preventive
or protective services are simply not found on the reservation.*? This
pattern is consistent with the view that non-Indian police are often
only responsive when an incident involves non-Indians and are just not
concerned with protecting Indians. One tribal official of the Minnesota
Chippewas related a particularly disturbing incident;:

One deputy sheriff in Itasca County told me also, he said if all those Indians
would kill each other, then we wouldn’t have to go up there. I think it was in
response about a homicide.” ’

The testimony of John Johnson, a veteran law enforcement officer,
now serving as the chief of the Colville Tribal Police Department,
lends credence to the view that non-Indian -antagonism is a basis for
the lack of service. Chief Johnson stated that he could go on with
felony after felony where the county was called and failed to respond

525 [.8.C. §1303 (1970). )

8 See U.8, Commission on Civil Rights, the “Southwest Indian Report’’ (1973) ; Report
of the North Dakota-Montana-South Dakota Advisory Committee to the U.8. Commission
on Civil Right. Indian Civil Rights Issues in Montana, North Dakota, 197} : and
Report of the New Mexico Advisory. Committee to the U.S. Commission on Civil Rights,
the Farmington report: “A Conflict of Cultures, July 1975."”
. TTestimony of Valancia Thacker, Southern California Trans, vol. II at 82.

8 Tegtimony of King Freemar, Southern California Trans., vol. IT at 92.

9 Testimony of Raymond Patentio, Sonthern California Trans., vol. IT at 74.

10 Testimony of Jeff Sullivan, Northwest Trans., at 149,

I Teatimony of Flizaheth Morris. Northwest Trans. at 124-125,

12 Testimony of Hank Murphy, Southern California Trans., at 132.

18 Marvin Sargent, White Earth Chippewa, Great Lakes Trans., vol. T at 153.
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to crimes committed on the reservation.’* e testified concerning the
efforts of Dr. Lois Shanks of the Spokane Coroner’s Office. Dr. Shanks,
along with the Colville Tribe, had attempted to get several question-
able deaths investigated and was reportedly told by a county law
enforcement official : “What the hell * * * It’s just another Indian on
the reservation.” ** .

Still others take a kinder view of why the problem of law enforce-
ment exists and maintain that the jurisdictional confusion, even after
Public Law 280, precludes effective law enforcement. A tribal official
of the Fond du Lac reservation responded this way :

Question. What is the nature of the problem that you (have) with county

law enforcement?
Answer. Well, its kind of a lack of, simply because of the large unpopulated

area that lies there * * * is more of a county situation where there's very few
houses, there's a large span between and the * * * city saying first of all they
don’'t have jurisdiction to respond and maybe the county saying well maybe
the states or they are fighting over who should respond to the particular call.®

This view is reinforced by the testimony of Richard Balsinger, As-
sistant Area Director of the BIA (Portland), who stated that police
services to reservations generally diminished after the assumption of
jurisdiction by States. This problem was particularly complicated in
States like Washington that adopted 280 in a piecemeal fashion—
“police officers just about had to carry a plat book around in their
pockets.” 17 )

Whatever the cause of the problem of lack of services on a particular
reservation, one thing is quite clear, the pattern and practice of inade-
quate police protection on reservations in Public Law 280 States exists.

This pattern and practice has been in fact a major 1m§§t11s for many
tribes to seek retrocession of Public Law 280 jurisdiction. Harry
Bonnes, chairman of the Bois Forte Reservation at Nett Lake, Minn.,
testified that law enforcement concerns were a major reason for scek-
ing retrocession from the State, Retrocession, of course, has not cured
all law enforcement problems, and serious issues remain for Indians
in off-reservation areas where they are subject to State and county
jurisdiction.!® Both the retrocession in Nebraska and the retrocession
now occurring in Nevada were prompted by inadequate law enforce-
ment. In Nevada, the issue revolved around the lack of cooperation
from county law enforcement officials.?® In Nebraska, the issue was the
same. Interestingly from the State perspective, retrocession was seen
as a way of saving substantial sums of moneys.?® James Peterson,
tribal attorney for the Winnebago Tribe in Nebraska over which retro-
cession jurisdiction was not accepted by the Secretary of the Interior,
testified that the Winnebagos are still actively pursuing retrocession
because of continuing severe law enforcement problems.?* Representa-
tives of the Suquamish (Port Madison Reservation) stated that they
were not satisfied with “the work the State did at the criminal level;
therefore, we went to retrocession.” 22

¢ Testimony of John Johnson, Northwest Trans., at 588,

15 Thid. .

16 Testimony of Kent Tupper, Fond Dulac, Great Lakes Trans., vol, I, at 134.

17 Tegtimony of Richard Balsinger, Montana Trans, at 118,

18 Testimony of Harry Boness, Great Lakes Trans. at 141,

1 Pield interviews.

20 Q¢htement of Ralph H. Gillan, Asst. Atty. Gen. of Nebraska, 8. 2010 hearings, at 471,
21 Testimony of James Peterson, South Dakota Trans., at 9. '

22 Tegtimony of Rickard Belmont, Northwest Trans, at 74.
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(11) Dz'scﬂm@nato?‘g/ T'reatment.—Many people in Indian country
believe that major discrimination in the provision of law enforcement
exists. Marvin Sargent of the White Earth Chippewa Reservation
related what he termed “one of the horror stories” of a youth who was
accused of car theft, and was killed by a county police officer while
fleeing the car unarmed. Mr. Sargent gave the following rationale as
to why such things happen:

(It) is basically the community attitu
§1}eriffs, the attitude that they cai'ry arou%fsl oiogﬁéyrfstgfsgfﬁi S;]oelfi ESBSEI;E;I
it’s open housp on any Indians at any time, that Indian peoplé walk in t’o the
sgreets you might say of Menominee, Detroit Lakes, Bagley . .. We have a very
difficult time getting any fair treatment in court gystems.®

The Soboba Band of Mission Indians in California complained of
'pohce,_ harassment along with their allegations of inadequate service.
The situation was so bad—=failure of the local police to protect reser-
vation lands from non-Indians trespassers and subsequent loss of
cattle—that the Indians took to providing armed guards to protect
their lands.2 The representatives from Cochella ?* related similar
incidents of being shuttled back and borth between the sheriff. the city
and State highway patrol, with no one being willing to provide pro-’
tection until they themselves threatened to enforce the law against
non-Indians. Then all the non-Indian police agencies—city cgunty
and State—arrived to remove the non-Indians. It is a persist’ent comn-
Plalnt that even where law enforcement services are provided on the
I1l isnerﬁitc’ﬁgﬁ,s .the police are less than Wﬂhngmto enforce the law against
mggi%vase,;;&?svfe;; cIlggy from the Indlfa.n V.lewpomﬁ,‘thgmvt no such im-

y lans in the non-Indian community :

Question. You mentioned that the Sheriff’'s Departm it a non-
f}lllglgﬁetrzi%sxgi?g v;lhnc; lwas-—s;cte.aling lumber ( Wogd) fr%xg (tilix% ?gstefnggn? ]Ijlg(rels
there similar restraintlsahx(‘)é?lolsinl?ﬁelfilzf'elést ?)Iélilg(ei;%n member oft reservation? Is

Answer. I'd probably still be in jail today if I did that,

Question. T take it that the answer is no.
Answer, Right.”®

A representative of the Pitt River Indians of northern California
related several incidents where Indians were killed and the accused
non-Indian perpetrators were not prosecuted or convicted. Whatever
3};2 ;r}emts of the specific cases, the resultant anger and frustration runs

I don’t know too much about this Public Law 280 where we are supposed to
ggntyltngggdt%% Si?i ;uwrlzsgécfif)x.xmas the white man, but if this is that s;,s%em, we

Perhaps the most cogent exposition of the failure of law enforce-
uent concerns the experience of the Colville Reservation.?® The Col-
ville Reservation consists of approximately 1.3 million acres and is
located in north central Washington, Within the reservation bound-
aries are five distinet predominately non-Indian communities and two

2 Testimony of Marvin Sargent, Great Lakes Trans., vol. T at 149
i:Testi.mony of Adeline Rhodes, South California Trahé., 2\17()11.411'? at 156-159.
g Testimony of Wm. Callaway. Sonth Célifornia Trans., vol. I at 174-177. :
» Testimony of Hank Murphy, South California Trans.,, vol. I &t 142
it ggitifrgﬁ%mé “{alfter nga, I;Iorgh California Trans,, at 114, )
) g information iz based on the submission of Colville Trib
%oxlllsxi]g?tn"i(; History of Law and Order” Colville’ Confederated Tribes, Nd:}tlhvggytcel‘ggrig
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-county governmental units. In 1963, the Colville Business Council
requested the State of Washington to assume criminal and civil juris-
diction pursuant to Public Law 280 over the Colville Reservation, At
that time, the council was under substantial termination pressure from
the BIA Superintendent.?® Two weeks after the council’s action, the
State of Washington assumed jurisdiction.

As in other states, while the assumption of jurisdiction is by the
State government, implementation is often the responsibility of local
political subdivisions—counties and municipalities. In the Colville
-situation, the law enforcement responsibilities fell to both Ferry and
Okanogan Counties. Since Public Law 280 provides no financial assist-
ance to States or their subdivisions to aid in the delivery of services,
and the Colville Tribe was deeply concerned that services be ade-
«quately provided, it voluntarily donated e(ﬁuipment and moneys to
the counties. In 1965, the tribe donated a fully equipped patrol car to
each county plus a cash contribution. Payments continued for 6 years
and totaled cumulatively $680.,000. It also leased its jail facility to
one county for $1.00 per year. During the period of time when the
counties were providing sole law enforcement services, enforcement of
law and order on the Colville Reservation had been sporadic, uncer-
tain, and of diminishing quality and ever-increasing instances of dis-
criminatory and prejudicial treatment of members of the Colville
“Confederated Tribes had been brought to light. The county law en-
forcement officials had been shown to be financially, socially, cul-
‘turally and psychologically unprepared to deal with and recognize
Indian problems and consequently were unwilling and unable to
provide for adequate and equitable maintenance of law and order on
‘the Colville Indian Reservation.?®

On September 1975, the Colville Confederated Tribes asserted their
jurisdiction and are now coneurrently providing law enforcement
:gservices through a court system and police department to all persons
within the exterior boundaries of the reservation. Colville tribal police
are all trained at the BIA Police Academy in Brigham, Utah, as well
-as locally. They are, with one notable exception,* cross-deputized with
the police in neighboring jurisdictions. The police department has
investigated and brought to prosecution numerous felony offenses to
“which county officers had refused to respond or had done nothing. The
total expense of this law enforcement operation is being borne by the
tribe at an annual rate of slightly over $300,000. The tribe’s capacity
to adequately provide these services and its success at doing so is evi-
denced by the fact that the non-Indian city of Nespelem, Washington
contracts its police services with the tribe rather than the county as it
had formerly done.

(b) Other services
Few services are as important as law enforcement in the context of
Public Law 280, and it would not be constitutional for any state to

2 The BIA Superintendent then assigned to Colville was the same one who had terminated

the Xlamaths.

3 Chief Johnson, supra note 28, at 2.

. Ibid., Sheriff Beck of Okanogan County In May 1976 terminated the cross-depufization
agreement with the tribal police départment because the tribal police made a felony inves-
tigation and arrest turning the felon over to the County Progeciitor and did not notify
the sheriff until after the arrest. The tribe views this action as precipitous stating
that its actioh was an oversight which i§ *“certainly not an unusual occurrence when two
law enforcement agencies are working together”, and something that could have worked
out through discussions between the departments.
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deny Indians any services that are provided to the general public.

This does not mean, however, that tribes receive all services or are
satisfied with those they receive, )

Hank Murphy of Sycuan, a small reservation of some 640 acres and
51 persons in southeastern California stated that due to a lack of fire
protection services, the reservation had formed its own volunteer fire
department and has since been able to work out cooperative arrange-
ments with San Diego County. Mr. Murphy explained the prior lack
of services in several ways. The BIA contracts with the State for such
services to the reservation; however, the contract is limited to “wild
lands protection” and does not apply to residences, and the county
does not provide the services on its own:

The county is not going to provide it for us. They don’t have the facilities
or equipment either. They are short of money. So, they aie going to prqtect
their own people outside the reservation first, before the reservation Indians
come in. And, then again, the jurisdictional problem—they don’t know if they
can serve us or not. They're not even sure about that, so—— o

Question. So, even though 23 years after, they have assumed jurisdiction there
is still some question of whether they are willing to provide the service, and some
question whether they are able to provide the services?

Answer. Yes, that'’s correct.®

Other types of social services, from both the private and public
sector, which most Americans take for granted have been a continuing
problem in Indian country. Although the lines ran to the edge of the
reservation, the chairwoman of the Campo Reservation was not able
to get electricity hooked up to her home until she made a major issue
of the problem in the local newspapers.’ )

The general view seems to be that although there may be good faith
on the part of some states and counties, Indians for the most part, are
not satisfied with the provision of gervices. A reflection of this dis-
satisfaction is that several tribes, the Quinaults, Colvilles, and Yaki-
mas, have developed their own social service departments, Mary Kay
Becker, a state representative from Washington, and a member of the

CKET, prese ! gtom,
social and health service committee of the legislature, summed up the
view this way:

Question. . . . do you think the state has lived up . . . the responsibilities
(social services) it acquired when it took on the authority under Public Law 280°?
~ Answer. Well, apparently from the testimony, it has varied from area to
ared ... but tribal members seem pretty dissatisfied with it.®

2, THE NON-INDIAN PERSPECTIVE

While there is little diversity of viewpoint among the tribes con-
cerning Public Law 280, the divergence among the non-Indian com-
munity is extreme. On one side of the issue are some non-Indians, many
of whom have economic interests on or near reservations, who are ex-
tremely vocal in opposing any removal of state jurisdiction from Indian
reservations. The argument favoring the retention of Public Law 280
and perhaps extending more state control over Indian reservations is
intimately interwined, with the notion that Public Law 280 somehow

-

- 2 See e.g., Montaga v. Bolack, 372 P.2d 387 (New Mexico 1962) ; and Acosta v. San
Diego Co., 272 P.2d 92 (California 1954).

8 South California Trans., vol. I, at 133.

3 Testimony of Valancia Thacker, South Callifornia Trans;, vol. II, at 84-86.

; ¥ Northwest Transcript at 468,
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precludes tribal jurisdiction generally and jurisdiction over non-In-
dians specifically. The major concern therefore appears to be “the
threat” of Indians exercising some control over the behavior and eco-
nomic interests of non-Indians on Indian reservations. In extremds,
this viewpoint argues for the destruction of reservations and the total
termination of tribal governmental identity. Somewheie in the middle
of the spectrum of views on Public Law 280 are non-Indian per-
sons . . . as well as some Indian persons who simply wish to see the
jurisdictional confusion settled once and for all. Some of these people
do not believe, as a practical matter, that Indian governments and
non-Indians can concurrently operate, and government efliciency re-
quires one or the other to have sole control; particularly in the area
of land use control ani planning. At the other end of the spectrum ap-
pear to be some non-Indians who, as a matter of social philiosophy
or practical experience, favor the total repeal of Public Law 280.

Those non-Tndian persons. as well as some Indian persons who sup-
port Public Law 280 and oppose retiocession in any form, argue that
retrocession:

¥ * * will be violating our rights guaranteed by the Constitution and Bill of
Rights. Specifically you (Congress) will be recognizing a sovereign Nation within
the confines of the continental United States, the very heart of this great country,
and in the Bicentennial year at that.®

The major constitutional right that they believe will be violated is
that non-Indians are generally prohibited from participating * * *
through the voting franchise * * * in tribal government. This situation
is complicated by the demography of some Indian reservations, The
strongest opposition to the exercise of tribal authority appears to come
from those areas where Indians have become a minority population
within the exterior boundaries of their reservations. The above quote
is from a resident of Thurston County, Nebr., which is totally encom-
passed by either the Winnebago or Omaha Reservations. According
to the 1970 census, Thurston County shows a population of 5,024 non-
Indians and 1.918 Indians, with 79 percent of the land mass with an
assessment value of approximately $80 million being owned by the
non-Indian population. The view of some nen-Indians is that in this
county under retiocession, 72 percent of the population would he dis-
enfranchised and governed by the minority of the 23 percent,’

Similar views were expressed by representatives of an organization
known as “Montanans Opposed to Diserimination”—MOD—whose
stated purpose is to:

¥ * * conduct its activities so as to enforce uniformity in the customs and
uses of a nation, State, and local laws which relate to personal and property
matters.

Other purposes of this organization are to prevent the unjust and unreasonable
diserimination against any citizen and, in general, to enforce and defend through
all legal and constitutional means the rights of all citizens regardless of 1ace.
creed or national origin.®

The apparent membership of this organization includes some 3,000
persons, predominantly non-Indian, many of whom reside on or near
the Flathead Ros:f’r‘-rn‘f'ion focated 1 the State of Montana. According
to MOD, approximately 83 percent of the reservation population are

% Statement of Ann Flicker. editor, Walthill Citizen, Nebraska 8. 2010. at 563,
2 Statement of Alan Curtiss, city attorney, Pender, Nebr., S. 2010. at 57-"'t~ o0
3 Testimony of . L. Ingraham, ‘attorney for MOD, South Dakota’ transcript. at 24.
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Indians who are not enrolled members of the Flathead Tribe. These-
}mrsons are reputed to have half a billion dollars invested in their
and and commercial holdings.®® The position expressed is similar to-
that of some non-Indians residing within reservation boundaries in
Nebraska:

The fact that 83 percent of the population would be subject to the criminal laws
of a tribal government in which 83 percent of the population did not have repre-

sentation could only result in violence. People resent the fact that they are going-

to be subjected to those laws for which the King of England was overthrown
200 years ago.”

Another reason for some opposing retrocession is the-view that
reservations were to be transitional entities and that tribes should be
terminated. This argument, as with many termination or assimila-
tionist positions, is phrased as an argument for extending “full citi-
zenship” to individual Indians:

¥ * * the status of my people as wards of the Federal Government began
over 100 years ago and may have been a necessary condition at that time, We-
cannot believe that this program was planned to be more than a temporatry
period of judgment and transition.

Gentlemen, I submit that the time for responsibility of citizenship by the-
Indian people as well as the enjoyment of all of the prerogatives is long past
due. * * * Until the Indian citizen assumes the responsibility of citizenship,
until all law in any community applies to its people, the Indian citizens who
3re inte}lligent and capable cannot achieve the level of pride and dignity they

eserve.

Coupled with these arguments is the belief that being subjected to
tribal jurisdiction ¢ will both preclude fair justice and create massive
Indian-non-Indian conflict.

A non-member has a distinet fear that his authority and power to impose fines:
and penalties upon the non-member would be used as profit raising and engender-
ing the situation where the fine that they paid into the tribal courts would be
distributed out into the pro rata annual payments. I think this fear is well
founded. I don’t know that it would be applied.

But I do know this, that if S, 1328 or its companion 8. 2010 or any of an allied
type bill is passed, that * * * it would engender a situation that would make
Wounded Knee look like a baseball game.®

Mrs. Elizabeth Morris, treasurer of the Quinault Property Owners
Association, most of whose members live within the boundaries of
the Quinault Reservation over which partial jurisdiction has been
retroceded, testified that fee patent owners on the reservation opposed
retrocession because of the economic uncertainty and hardship 1t has
caused :

We find ourselves the innocent victims in the non-man’s land between govern-
ment politicians and Indian militancy. Current jurisdictional abuses are breed-
ing a hatred uniecognized by the young militant leaders, heady with their new
powers.*

Mrs. Morris and others in the several Public Law 280 States placed
the blame for their problems on the Federal Government. Testimony
is replete with references to being misled ** when they or their an-

= I'vhid., at 31-32,
0 Id., at 35,
41 Testimony of R. H. Lambeth, president of MOD, Sputh Dakota transeript at 37, 39.
42 Puhlic Law 280 or retrocession nefther removes nor grants tribal jurisdiction over
non-Indians.
43 Testimony of F. L. Ingraham, South Dakota transcript at 36.
# Northwest transcript_at 109.
Ibf;Mrg.‘ilvligkms. “I would be less than honest if I didn’t tell you I truly feel betrayed.’”
ia, a o,
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cestors purchased land within the boundaries of Indian reservations
or reservations that would soon be terminated. Others who apparently
knew that they were locating in Indian country seemingly had no
factual or legal idea as to what that meant.

Now the original sales brochures posted by the Federal Goveinment in any
part. of the United States clearly states that these villa sites were situated
within the former Flathead Indian Reservation. '

* * # % * * *

Now, these are all . . . the reasons why people came on the Flathead Reserva-
tion in herds and droves was to buy villa sites, to buy homesites, townsite lots,
and settle within the Flathead Reservation. Now these people thought that
this had been extinguished, that they were not coming on at the reservation.®®

Other persons who tend to be somewhat less vocal or emotional in
their views, but who oppose retrocession or the removal of State juris-
diction, seem to focus on the jurisdictional ambiguities that they be-
lieve retrocession would cause. Fred Mutch, the mayor of Toppenish,
Wash., a predominantly non-Indian community located within the
exterior boundaries of the Yakima Reservation, opposed the removal
of State jurisdiction, citing the developing system of concurrent
tribal-state-city-county jurisdiction as not being perfect but prefer-
able to the situation some 20 years prior:

With all its imperfections, the limited concurrent jurisdiction under Public
Law 83-280, which we have lived with for the past 15 years or so, have come
close to working. It is understood well by the governments involved and it has
been a vast improvement over the confusing and frustrating period of exclusive
jurisdiction before Public Law 83-280. What is needed now is clarification of the
gray areas of concurrent jurisdiction which will enable tribal governments to
live in harmony with State, county and city governments. History has shown us
that given the proper framework, these governments can resolve a system which
can work, Changes in Public Law 83-280 could pose a direct threat to self-
determination and self-government for the non-Indians living in the incorpo-
rated cities on the reservation ¥

The Mayor of Palm Springs, Calif. which has been in continual
land use jurisdictional disputes with the Agua Caliente Band,* op-
posed removal of jurisdiction on the basis that only one government
could, within the same geographic boundaries, provide the land use
planning and zoning necessary to the economic vitality of the city of
Palm Springs, and that should be the city of Palm Springs repre-
senting all interests and having expertise. ] ]

The notion that tribes will not respect the environment and will be
irresponsible in the exercise of jurisdiction permeates the views of
others:

Theoretically at least, it would be possible to have installed in the finest resi-
dential area of a city a meat packing plant, glue factory or something of this
nature.”

And finally, there ave those non-Indians who support retrocession
unabashedly; interestingly, they cite the same adherence to basic
American principles as do those persons opposing tribal jurisdiction:

It is inconceivable to me that any nation be denied the right to self-determina-
tion, and in fact, it is still being denied here. We espouse liberty, yet we deny
4 Tesfinlgp): of John Cochrgne, past presjdent of the Flathead;ﬁakel's, Ine, South
Dakota transcript at 52—53.

4+ Northwest transcript at 187.

4 Tegtimony of Bill Foster, southern California transeript, vol. I at §1-83.

4 Memorandum to Ronald Shaggs, assistant to:the city manager, Tacoma, Wash. from
Robert Hamilton, city attorney, Northwest Trans., Exhibit 26.
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liberty . . . It is imperative in this Bicentennial Year that we reaffirm the prin-

ciples that have made this Nation a leader among nations.

... on a more practical vein it is essential that jurisdiction be returned at
least to the Confederated Tribes of the Umatilla Indian Reservation. Our country
consists of over 3,200 square miles and our reservation is some 285,000 acres.
Within these vast areas State and county law enforcement simply cannot provide
the protection it ought to be providing. This applies both to the Indian and to the
non-Indian living or passing through the reservation. Every law enforcement
official in Umatilla County is aware of these problems and most of them have
taken the opportunity to wholeheartedly endorse a return of jurisdiction to the
Confederated Tribes ®

E. Tre RerrocrEssion MovEMENT

Although there are diverse viewpoints among the tribes on the
reasons why State jurisdiction assumed under Public Law 280 is in-
appropriate, there 1s overwhelming support among the tribes that at
least sonie, if not all, State jurisdiction over Indian reservations be re-
moved.? The questions that arise frequently are how such removal—
retrocession—should be accomplished and whether particular tribes
would wish to have anv State involvement—jurisdiction—present on
their reservations.

Norbert Hill, vice chairman of the Oneida Tribe of Wisconsin, indi-
cated that Oneida had requested the Governor of Wisconsin to retro-
cede jurisdiction to the Federal Government because Public Law 280
“eroded tribal sovereignty,” and law enforcement at Oneida under the
State system was an “unreality.” 2 Others also have focused on the fail-
ure of States to provide law enforcement and other services that Con-
gress perceived to be lacking when it passed Public Law 280. Ordic
Baker, chairman of Lac Courte Oreilles, stated :

After twenty-two years, this experiment (Public Law 280) has failed. The
protection of persons and property is still unavailable . . .2

Many of the California tribes also focus on the failure of the State
to provide adequately for Indian interests as one reason for retroces-
sion.* The failure of law enforcement prompted the successful Nevada
movement for retrocession.® The same was true for Port Madison
retrocession.’

Another reason given for seeking retrocession which has significant
support is the lack of initial tribal consent to State jurisdiction.” This
view was given some congressional recognition when Public Law 280
was amended in 1968 to prospectively require tribal consent. Since the
requirement of tribal consent in 1968, no tribe has consented to the
imposition of State jurisdiction. The 1968 amendment did not, how-
ever, provide any tribal mechanism for curing previous assumptions
since retrocession is dependent upon State action.

tﬁ‘).ggaiement of Jack Olsen, Distriet Aftorney, Umatilla County, Oreg., S. 2010 hearings
at 563-4. : ’

1 There are a few tribes that are in favor of State jurisdiction. Generally the reasons
given for this review are the smallness of the tribe; its land base precludes effective trial
goyvernment ; and the state of acculturation or assimilation of a particular tribe to the
dominant eulture.

2 Great Lakes Trangcript, vol, 1 at 22-23.

3 8. 2010 hearings at 50. -

*See e.g., testimony of Vern Johnson, Intertribal Council of California, Sacramento
Trans. at 275-81 and southern Calif. Trans., vol. I at 89 (Quechan) 59-62 (Rincon)
and vol. IT at 92-93 (Pala).

3 Field interviews

8 Supra.

7 See e.g., statement of Roger Jim, Yakima Nation, S. 2010 at 17-19.

25

The adoption by the State of Washington of a complex jurisdic-
tional scheme based on land ownership patterns, and specific subject
areas has® brought much confusion.® This development is certainly
one Congress did not contemplate because one of the reasons for Pub-
lic Law 280 was to reduce the patchwork of jurisdiction Congress saw
before the passage of Public Law 280. A number of Indian tribes in
Washington view this vastly confusing and ineffective system as a
major basis for requiring retrocession.* .

As noted previously,'T one basis for Public Law 280 was the assimi-
lation philosophy that periodically pervades Federal. Indian policy.
Tribal rejection of this philosophy is clear and forthright:

They [the State] want the control but they don’t know how to handle it and
they want to put all of us Indians into a category and assume that if we stick
around long enough, we will soon be white, and if—they want to throw us into
that melting pot and we are just basically telling them to go to hell. We don’t
go for that.*®

Although court decisions in hunting and fishing rights, taxation,
and land use controls should make clear that States and their subdivi-
sions do not have any special jurisdiction pursuant to Public Law 280,
it is not anticipated that tribes will be free from continual State at-
tempts at regulation in these areas. Public Law 280 provides States
with the appearance, although not the legal reality, of power, and
this veneer of authority has been an extremely costly problem for
Indian governments and non-Indian taxpayers. For example, the liti-
gation surrounding the zoning and land use controls between the city
in Palm Springs and the Agua Caliente band (membership less than
100) alone has consumed a half million dollars in legal expenses. The
Colvilles expend approximately $100,000 per annum in legal fees to
protect tribal interests from State intrusion. The States show no signs
of abating this behavior. Shortly after the Ninth Circuit opinion in
Santa Rosa,'® San Diego County notified all reservations in the county
that since Santa Rosa was technically not a final decision, the case
would be appealed to the Supreme Court-—San Diego would still ap-
ply its various land use regulations to the reservations.* Testimony
of an associate State Attorney General representing Departments of
Irish and Game in Washington shows = clear pattern of continual
litigation attempts to graft execptions to hunting and fishing cases
which have gone against the State’s interests in almost all insfances.
The pattern was so pervasive that the concurring opinion in U.S. v.
Washington,*s in an unusual judicial step, notes the recalcitrant behav-
ior of the State as necessitating continuing Federal court supervision.

The continual need to fight State attempts at regulation of tribal
interests is seen by many tribal officials as a serious handicap in pursu-
ing their economic and development plans. Lucy Covington, then
council member of the Colville Tribe of Washington, put it this way:

8 See Chapter II, Sec. B, supra prosecutor, Northwest Transcript 46-52.
? See e.¢., testimony of Paul Majkut, Kitsap County.
10 Qee e.g., testimony of Barry Ernstoff, counsel to Suquamish, Northwest Trans, at 101,

1 Chapter II, section A, supra.
12 Tegtimony of Louis LaRose, chairman, Winnebago Tribe, Midwest Transcript at 409.

18532 T, 2d 833 (9th Circuit, 1975).
14 Yetter from Bo Mazzetti, community affairs officer, San Diego County to Matthew IL.
Calac, chairman, Ad Hoc Committee on Public Law 280, Dec, 11, 1975.

15520 F. 2d 676 (9th Cir, 1975) at 693.
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* * * e cannot fulfill completely our dream of developing to the fullest
extent possible as long as the cloud of Public Law 83-280 hangs over our heads '

Nationally, the Indian position on Public Law 280 has been the
subject of much discussion and significant hard work at developing
solutions. The National Congress of American Indians has been con-
sistent in its opposition to Public Law 280’s unilateral transfer of
jurisdiction to States. Frequent resolutions at NCAI conventions
have addressed the issue.” Other national groups have almost uni-
formly attacked Public Law 280 and the termination philosophy
underlying it. At the NCAT convention in San Diego in 1974, there
began a major Indian effort to develop a unified position and a mecha-
nism for repealing the effects of Public Law 280. Several meetings
were held in Denver involving hundreds of tribal representatives
which resulted in a draft retrocession bill. This bill in its current
form was introduced as S. 2010 by Senator Jackson in June 1975, and
since that time, major tribal support has coalesced behind the bill.
Mel Tonasket, president of NCAT described the bill as reflecting :

* # * 3 consensus of all the Indian tribes in America. That consensus is no
accident, It was achieved only through great effort and expense.’®

The support for retrocession as reflected in S. 2010 or as a general
proposition is not limited to tribes in States where Public Law 280
has been operative. Frank Tenorio, secretary-treasurer of the All
Indian Pueblo Council, expressed such support in the following

manner:

Publiec Law 280 has no effect on any Indian tribes in New Mexico unless a
tribe wishes to allow the State such jurisdiction., But even though the tribes
of New Mexico enjoy all the power of seli-government, it is still important to
them that the strength of self-government depends in part on the exercise of
governmental powers by all Indian tribes.

This insures generally applicable case law and consistent legislation. The
efforts of the two national Indian organizations, in concert, along with Indian
output throughout the nation has come out with legislation that is the Indian
position.*

F. Seecian ProBrexr AREas

1. RECENT RETROCESSION EXPERIENCE: LESSONS LEARNED

Two recent experiences involving the removal of State jurisdiction
and the reestablishment of Federal-tribal jurisdiction illustrate some
of the problems inherent in the process as it exists.

(a) Nevada

In 1957, by affirmative legislative action,* Nevada provided a proc-
ess Tor assumption of jurisdiction pursuant to Public Law 280. This
process provided for State assumption on a county-by-county basis
with the individual counties being provided with the option to exempt
themselves, or portions thereof, for coverage. The result of this proc-

1§, 2010 hearings at 110. Mrs. Covington has since become the chairwoman of the
Colville Tribe.

17 See Report on National Congress of American Indians: “Historical Indian Policies
and Priorities,”” 1900-1975, American Indian Policy Review Commission: Declaration of
Indian Purpose, Chicago Conference, Univeisity of Chicago, June 13-20, 1961: and
NAICJA. volume I. “The Impact of Public Law 250 Upon the Administration of Justice
on Indian Reservations.”

18§, 2010 hearings at 12,

12 7hid, at 140.

2 Nevada Rev, Stats, 41.430.
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ess was thal jurisdiction was assumed over some but not all Indian
reservations.?* ) .

Growing tribal dissatisfaction in the 1970’s with the provision of
law enforcement services and the removal of Indian children from
Indian homes by State social service workers in the reservation areas
where the State had assumed Public Law 280 jurisdiction led to a
statewide Indian effort for redress.?* This etfort solidified into a retro-
cession movement. The Nevada Legislature passed a retrocession stat-
ute on July 1, 1974, NRS. 41430, which provided for individual tribal
referendum on whether the State should retrocede jurisdiction over
its specific reservation. All previously covered reservations with the
exception of Ely Colony chose retrocession. On July 1, 1975, the Sec-
retary of the Interior accepted Nevada’s retrocession profer.

The intervening period of approximately 1 year was a period when
the Nevada tribes were pretty much left to their own devices and
received no meaningful Federal assistance to plan or prepare for
their reassumption of jurisdiction.® Most of the Nevada tribes over
whom retrocession was to occur had not been exercising concurrent
jurisdiction and therefore did not have up-to-date law and order
codes, tribal courts, trained tribal judges or other personnel necessary
to provide full governmental services. In addition, many of the tribes
do not now independently possess developed economic resources to
provide for or to enable purchase of the services necessary.?* The
Federal Government did not provide either the funds or the personnel
to assist in the redrafting of law and order codes or in designing and
implementing of mechanisms for tribal exercise of jurisdiction. Al-
though many BIA officials were not in favor of retrocession, the BIA
agency in Stewart, Nev. requested that $250,000 in planning moeney
be made available to Nevada tribes for the transition. The request
was turned down apparently for fiscal reasons at the Washington
level.?® Tribal application was made to LEAA for planning funds;
this application was turned down because, although the tribes soon
would be exercising significant law enforcement functions, they then
were not, and hence were not certifiable by the Secretary of the In-
terior, a prerequisite that determines which tribes LEAA may fund.
The only meaningful service available from the State was assist-
ance in setting up a tribal referendum to determine positions on
retrocession.

An additional problem, of much functional significance, was the
uncertainty as to when State jurisdiction would cecase. Rather than
any negotiated or mandated timetable, both State and tribal officials
could only guess when and if the Secretary of the Interior would act
to accept retrocession. In the interim, State services were in some in-
stances prematurely withdvawn, creating a vacuum. Also, once the
Secretary of the Interior did act, his action was effective immediately.

2 Covered were Battle Mountain Colony, Carson Colony, Dresserville Colony, Duck-
water Colony, Elko County, Ely Colony, Goshute Reservation, Novelods Colony. Odgers
Rankh, Reno-Sparks Colony, Ruby Valley allotment, South Fork Reesrvation Washoe
Pinenut allotment, Washoe Tribal Farms, Winnemucca Colony, and Yomba Reservation.
1822 {g;grvxews with Harold Wyatt, director of the Nevada Inter-Tribal Council, Dec.

y 20,

2 Interviews with Robert Frank. Chairman Wassau Nation, Mike Deasay, Counsel,
W:};c&[‘gl}dNation, and Donald Pope, director, Nevada Indian Legal Services, Dec. 19, 1975,

= 1.

% Interview with Bob Hunter, director, Western Nevada Agency, BIA Dee. 19, 1975.
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Therefore, on July 1, 1975, the Nevada tribes had only one option:
to adopt preexisting and in the view of most observers, outdated,
federally drafted systems for tribal law enforcement—25 C.F.R. law
and order codes and courts. Following the Nevada “tradition” of
having all judges be lawyers in a State were there are few, if any,
Indian lawyers, all CFR court judges are non-Indians.?

Once retrocession did in fact technically occur, LEAA made a
$125,000 grant to Nevada Indian Legal Services to assist tribes in
preparing law and order codes and constitutional revisions. The BIA.
has opened an additional office in Nevada—the Eastern Agency, in
Elko. The rationale for two agencies is the distance between eastern
Nevada and the existing Stewart Agency (Carson City) and a request
from Elko area tribes for their own agency. Nine BIA police and
‘three judges have also been added. Most of the police were obtained
by transferring BIA police from other States, thereby reducing police
‘presence in those areas, '

_ In effect, the Nevada transition—planning, training, and the like—
has occurred and is occurring after retrocession.

_ One prominent observer and participant in Nevada made the follow-
ing recommendations with respect to any future restrocession:

(1) Strong BIA support—the Bureau cannot adopt a sit-back-and-
walt attitude expecting “the experiment’” to fail; (2) there neceds to
be a significant prior commitment of funds for planning and training;
(8) the discretion of the Secretary of the Interior under 25 U.S.C.
1322 : Indian Civil Rights Act, should be mandatory within a specified
period of time; (4) a sufficient period of time should be made available
for tribes to gear up for assumption of jurisdiction.?”

(0) Menominee

As part of the termination, or assimilation, fever of the 1950’, the
Menominee Tribe of Wisconsin was terminated.?® After a long and
hard-fought battle by Menominees and their allies, in December 1973,
Congress reversed itself via the Menominee Restoration Act *° and set
up a mechanism to reestablish tribal government and the Federal trust
relationship., While restoration is not legally the same as retrocession,
the appliability of the restoration experience is relevant because both
can involve a tribe moving from a position of minimal exercise of gov-
ernmental powers, including the existence of the institutions for such
exercise, to a greatly expanded exercise of governmental power.

The Restoration Act directed both the Secretary of the Interior and
Menominee Enterprises, Inc., the holder of remaining tribal assets, to
jointly develop a transfer plan. In addition, an election was held which
mn effect produced an interim tribal government to represent the
Menominee people for both preparation and implementation of the
transition. The parties jointly developed this plan and Congress
approved it. On April 22, 1975, the Menominee Reservation was
legally reestablished.

The transition process mandatorily required negotiations among
the tribe, State and Federal Government.

: ’il?htere %s no l'i%alluoll; pltjactical basis flog a{i}é)pting this “tradition.”
nterview wi ike Deasay, counsel to Washoe Natlon, Dec, .
%55 U.S.C. secs. 891-902. on, Dec. 19, 1975
= public Law 93-197, codified as 25 U.8.C. sec. 903.
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The State was required to perform its jurisdictional responsibilities
until the Federal Government and the tribes were prepared to accept
jurisdiction. The orderly transition was complicated by the U.S. De-
partment of Justice which, contrary to positions taken by the Associ+

ate Solicitor for Indian Affairs, and the attorney general of Wisconsin,

decided the Menominee restoration did not remove \Viscons’m’s man-
datory exercise of jurisdiction pursuant to Public Law 280. Therefore,
in order for the transfer to become effective, Wisconsin had to for-
mally retrocede jurisdiction. Governor Lucy of Wisconsin did so on
Tebruary 19, 1976, and the Secretary of the Interior accepted on
February 27, 1976, to be effective March 1, 1976.%¢

In the two and one-third years that occurred between the signing’

of the Restoration Act and the ouster of State jurisdiction, much
occurred. Approximately one year was spent working for and negoti-
ating a plan for transition. A new proposed constitution and bylaws
were drafted and revision and consultations with tribal members are
in process. Once that constitution is adopted, courts, the law enforce-
ment apparatus, and other Government entities needed to be estab-
lished, Currently, the tribe is operating its justice pursuant to 25
C.TF.R. and has contracted with Menominee County for the purchase
of police services.

Other specific support services are also being purchased from Me-
nominee County and the State of Wisconsin.

Ada Deer, the chairperson of Menominee, felt this several-year tran-
sition period was crucial but too constrictive timewise to allow for all
that needed to be done:

I think that the tribes as well as the states need to understand more about the
issue and what’s involved. There is a very important question of funding, the
question of training of personnel, the judges, the facilities, and all this, and 1
think it would be very important to have some understanding of what’s involved
and how it ean be planned for and carried * * * %

2, TECHNICAL AND LEGAL SERVICES

(a) Preparation

Too frequently, Indian tribes are referred to as if all had the same
traditions, populations, economic resources, and land bases. Clustering
tribes into a collective entity, while useful for some legal and relation-
ship analyses, is completely erroneous with respect to many issues. One
such issue is the ability and resources necessary for retrocession.
Taken one step further, it is reasonable to assume that the diversity of
traditions, land base and resources will significantly affect the desired
or actual exercise of tribal jurisdiction.

As indicated previously,® some tribes are effectively exercising jur-
jsdiction in Public Law 280 states concurrent with that of the State and
neighboring municipalities. These tribes, in a pragmatic sense, can
make fairly quick decisions under retrocession as to how much jurisdic-
tion they wish to exercise exclusively, or what compacts or jurisdie-
tional agreements with non-Indian governments, or other Indian gov-
ernments, they would deem appropriate.

2041 F.R. 8316.
81 Great Lakes Transeript, vol. 11 at 119,
2 See sec. D(1) of this chapter.
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Other tribes who generally, because of resources, have not exercised
jurisdiction since Public Law 280 came into effect, often do not cur-
rently have viable justice and law enforcement systems. For these
tribes, substantial resources may be necessary for them to make these
jurisdictional decisions, and enter into the negotiations that may be re-
quired. Many older tribal members remember an oppressive BIA po-
lice system and do not want to return to that.

Still other tribes have such small population and land bases that
as a practical matter they may well wish to retain State jurisdiction
in at least some areas. All of these decisions, and more, would not be
made precipitously by Indian governments.

It it takes 20 years, fine, because it is going to take many tribes that long fo
gear up their administration, maybe more than that. This tribe here, I would
zuess, I have thought about restructuring the administration for all the things
we are going to need, right from the top down. We have to get a new type of ad-
ministration completely if we go into retrocession. We will definitely have to go
into a administrative-manager type of administration, And then, your courts and

Jails, everything else that is connected with it, social services, I think, it would
take at least 6 years, 6 years of working with the BIA to successfully complete

retrocession.®

A very real and significant question therefore becomes: what are
the resources available to the tribes and are those resources reliable ¢

(1) Private Resources—Although there are some tribes with signifi-
cant economic resources, who could purchase the lawyers, political
scientists, et cetera, that they may feel are needed to plan and execute
effective resumption of tribal government operations, the majority of
tribes do not have these economic resources.’* Even those tribes with
such economic resources often would prefer to use those resources to
promote the social and economic welfare of the reservation than to
pay attorneys’ fees. ’

Most tribes, therefore, rely on mixed systems of legal technical as-
sistance: public interest lawyers, legal counsel from the Solicitor’s
office. and private attorneys. The public interest lawyer generally is
emploved by a legal service organization such as California Indian
Legal Services, or is foundation-supported as is the Native American
Rights Fund. As valuable as these resources are, the programs are
usually significantly underfunded and understaffed to provide the
full range of services requested of them. Some such as NARF are
definitionally limited to major precedent establishing cases rather
than on-going legal assistance of the type that a State attorney gen-
eral provides to the client State. Several other facors complicate total
reliance on legal services programs. The extent of their representa-
tion is restricted bv Federal law to preclude political representation—
lobbying—something which will be required in developing and nego-
tiating mermanent working relationships with non-Indian govern-
ments. Another potential problem is that these programs may occa-
sionally be at political odds with tribal governments generally or via
representation of individual tribal members.ss

(2) Federal Resources—By far the most serious problem is in the
area of Federal resources. Although the services now provided vary
from region to region and tribe to tribe, there is significant dissatis-

3 Statement 0f Flmer Savilla, Chairman of the Quechan Tribe, Transcript of si si
Quechan Tribal chambers Yuma, Ariz., Jan. 12, 1976, at 43. P site visit,

3 See Report of Task Force No 2,

% Ree 6.9, Dodge v. Nakai, 298 . Supp. 17 (D, Ariz, 1968).
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faction with the manner and adequacy of Federal legal assistance.
The major Federal arm for legal assistance is the office of the Solicitor
of the Department of the Interior. ..

As a practical matter, it is not possible for the Solicitor’s office to
fully service tribes in a retrocession setting. Elmer Nitzschke, field
solicitor servicing the Great Lakes region, testified that there were
four attorneys in his office who provide counsel to all of the Interior
agencies:

Question. There are 20 small tribes in your region which are [potentiaily]
due for retrocession: you would not, I take it, be able to provide the kinds of

services needed by all of them on an immediate basis?
Answer. No, that’s very true ., . I think what should happen is that the

tribes . . . be provided with adequate funds to allow them to retain counsel
to represent them in legislative or in governmental matters, tribal governmental

matters and business matters ., . .

* * * * »* * *
This allows us [solicitor’s office] to be more effective and we could assist
tribes by responding to tribal attorneys ... but we do not have a staff to serve

as tribal attorneys for all the tribes in the agency or to serve as business coun-
sels to them. It’s physically impossible.®®

Another potential avenue for Federal services is the Bureau of
Indian Affairs. As noted, in the prior discussion of Nevada retroces-
sion, the BIA’s role in preparation, planning, and transition was at
best negligible.s?

Jerome Tomhave, the Superintendent of the Riverside BIA agency
in southern California, has indicated almost no preparation or readi-
ness on the part of the Bureau to assist tribes in retrocession.

Question. What type of legal [or] technical staff would your ofﬁcev

through the Interior Department be able to provide in custom drafting law and
order codes?
Answer, At the present time, we are not able to provide anything.
Question. Do you have any resources . . . political scientists, administrative
specialists,—that would be able to provide services on the structuring of tribal

government?
Answer. Well, we have a limited capacity.
* * * % * * *®

Guestion. Do you provide training of any sort, e.g., parliamentary procedures,
for tribal governments?
A. We contract it.
* * * * * * »
Question. How extensive is this training?
A Very limited,®

The other major resource potential,®® particularly in the area of
criminal law jurisdiction, is LIXA A. The restriction on LEAA funding
only to tribes that are exercising jurisdiction, however, under current
Interpretations, precludes its usefulness as a planning resource prior
to retrocession.

A major issue for tribes as well as some non-Indians is the
financial resource to operate a tribal system. No one seems
to know exactly what the costs will be. Superintendent Tomhave

% Testimony of Blmer Nitzschke, Great Lakes Trans. vol. IT at 178-79.

37 Interview with Robert Frank, Chairman Wassau Nation; Mike Deasay, counsel,
Wassau Nation, and Donald Pope, Director, Nevada Indian Legal Services, Dec. 19, 1975,

2 Southern Calif. Trans., vol. I at 4443

% Tribal Government Development Funds under sec. 108 of Public Law 683 are not
addressed in this section because of their small funding level when divided up between the
tribes. See Tribal Government Task Force Report for a detailed discussion.
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estimated startup costs for criminal jurisdiction only would be
approximately $1 million for southern California tribes and annual
expenditures thereafter of approximately $200,000. Estimates for the
Northwest are approximately $1,500,000 per year.?® LEAA funding
would, of course, defray some costs but it is clear that other financial
resources will be required.*
‘ Fiwpixas

a. The termination philosophy always opposed by tribes and now
repudiated by Congress, embodied in Public Law 280, is a serious
barrier to tribal self-determination.

b. The 1968 amendments to Public Law 280 have not cured its
defects since tribes still have no determinative voice.

c. State assumption of jurisdiction has not resulted in integration
of Indian people into dominant culture; has not provided substantial
nondiscriminatory services to Indian people; and has not cured
oppressive BIA involvement in the viability of Indian tribes.

RECOMMENDATIONS

a. Legislation should be passed providing for retrocession adhering

to the following principles:

1) Retrocession shall be at tribal option with a plan.

2) A flexible period of time for partial or total assumption of
jurisdiction, either immediate or long term, should be provided.

(3) There should be a significant preparation period available
for those tribes desiring such, with a firm commitment of financial
resources for planning and transition.

(4) There should be direct financial assistance to tribes or tribally
designated organizations.

(5) LEAA should be amended to provide for funding prior to
retrocession for planning, preparation or concurrent jurisdiction
operations.

(6) Provisions should be made for federal corporate or charter
status for inter-tribal organizations (permissive, not mandatory).

(7) There should be tribal consultation with state and county gov-
ernments concerning transition activities (no veto role, however).

(8) The Secretary of the Interior should:

(a) Act within 60 days on a plan or it is automatically accepted ;

(b) Base non-acceptance only on an inadequate plan

(¢) Delineate specific reasons for any nonacceptance;

(d) Within 60 days after passage of the act, the Secretary of
the Interior shall draft detailed standards for determining the
adequacy or inadequacy of a tribal plan. Such standards shall be
submitted to Congress who shall have 60 days to approve or dis-
approve such standards.

. (9) %n%l Ii)onggcepttlance of ll*e%iocession by the Secretary of the In-
erior shall be directly appealable to a three judge district court in
the District of Columb%’a;ggd, e boowrt 3

ar:’a'l‘g’sﬁélenony of Richard Balsinger, Montana Transcript 143-4, of cost in the Portland
This issue, of course, wasg not addressed by Public Law 280 wh £ N
diction to States without any provision of finaneial assistai\ce. when It transferred jurls
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The Department of the Interior should be obligated to pay all
reasonable attorney fees as determined by the Federal court, except

where such appeal 1s deemed by the court to be frivolous. .

(10) Once partial or complete retrocession is accomplished, the
Federal Government should be under a mandatory obligation to de-
fend tribal jurisdiction assertions whenever any reasonable argument

can be made in support of them.

L
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III. THE FEDERAL ROLE IN JURISDICTION

A. Tee DeriNep RoLE

At the time of the confederacy of the Thirteen Colonies into the
United States of America, there was a controversy between the State
of Georgia and the “General government.” The issue was over the
extent of Georgia’s territorial claims and whether Georgia or the
central government would control relations with the aboriginal (In-
dian) holders of the land.* The necessity of union during the Revolu-
tionary War and acceptance by the Colonies of the view that the
Federal Government should acquire all the territorial spoils of the
war, led to the eventual unanimous agreement that the general govern-
ment would have exclusive powers over foreign relations and territory
not already secured by a colony.? Georgia agreed only after extracting
what one author felt was payment beyond their rightful claim. Thus,
the several States had unanimously agreed to delegate to the National
Government the control of Indian affairs.® ]

Georgia’s continued assertions of jurisdiction, notwithstanding its
express delegation, led to the seminal case of Worcester v. Georgia,
31 U.S. (6 Pet.) 515,559 (1832), where Chief Justice Marshall
declared:

. .. [The Constitution] confers on Congress the powers . . . of making tiea-
ties, and of regulating commerce with foreign nations, and among the several
States and with the several Indian tribes, These powers comprehend that all is
required for the regulation of our intercourse with the Indians.

This so-called plenary power emanates from the commerce clause
and the treaty making provisions of the Constitution. It is not, how-
ever, an unfettered power and is subject to some constitutional limita-
tions.* It has been argued that there 1s, as well, an extra constitutional
obligation on the United States which gives rise to legal rights in
Indian tribes. The source of this obligation comes from the concept of
“high standards of fair dealings” required of the United States be-
cause of the dependency status ascribed to tribes resulting from their
course of dealing with the Federal Government.®

There are at least two justifications which were used by the Euro-

ean nations, and later the United States, for claiming title to land
Eeld by Indians. Although “discovery” is the better known of the two,
there was also the earlier policy of converting “savage heathens” to

Christianity which European nations viewed as giving them superior

1 See Blunt, “A Historical Sketch of the Formation of the Confederacy, Particularly with
Reference to the Provincial Limits of Jurisdiction of the General Government Over Indian
Trzit}e;ls ag%lthe Public Territory” (1825). Library of Congress, No. E 309 B. 66.

. a .
8 See Cohen, ‘“Handbook of Federal Indian Law,” Chapter 5.

4 Cohen, supra, at 89 and following.
5 Qee e.0., 117ea Band of Tillamooks v. T™nited States, 229 TT,R 40, AT & Ct, 187 01 L ed

29 (1946); and an unpublished paper by David T LeBlond. Compensable Rights in
Originel Indien Title. June 1971. University of Washington School of Law. for Professor
Ralph Johnson, for an excellently written paper putting forward the arguments for this
right as a basis for Indian claims for compensation for the taking of land held by them
under original Indian title

(38)
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rights to control the land and its people. This “conversion” or “mis-
sionary” theory carried with it the inherent notion of guardian-ward
relationship.

Justice Miller in United States v. Kagama, 118 U.S. 375 (1886),
described the dependency relationship in unequivocal terms, saying:

- . . These Indian tribes are the wards of the nation. They are communities
dependent on the United States. Dependent largely for their daily food De-
pendent for their politieal rights. They owe no allegiance to the States, and
receive from them no protection. Because of local ill feeling, the people of the
States where they are found are often their deadliest enemies. From their very
weakness and helplessness, so largely due to the course of dealing of the Federal
Government with them and in the treaties in which it has been promised, there
arises the duty of protection, and with it, the power . . .° (Fmphasis in original.)

The role of the Federal Government is one which requires of it, the
highest standards of good faith dealings with Indian tribes as they
have been placed in a dependency role. The importance of that “good
faith” is significantly underscored by the decision of the United States
Supreme Court, Lone Wolf v. Hitchcock, 187 U.S. 553 (1903), in
which the Court refused to interfere with the actions of Congress with
respect to legislation regarding the abrogation of treaty rights.
Whether Zone Wolf is seen as an abrogation, plenary power, or sepa-
ration of powers case, the practical effect on tribes is the same—Con-
gress can abrogate and the courts will only review limited constitu-
tional property rights considerations.”

The relative jurisdictional powers of the Federal, State, and tribal
governments is well traced in an excellent article by Peter S. Taylor,
“Development of Tripartite Jurisdiction in Indian Country,”’$ and
does not bear extensive repetition here. Mr, Taylor summarizes the
rule of jurisdiction as “allowing a state to extend its jurisdiction nver
non-Indians within Indian country to all matters which do not inter-
fere with the Federal duty to protect Indians.”

1. CRIMINAL JURISDICTION °

_Generally speaking, each of the three sovereigns historically exer-
cised relatively exclusive jurisdiction within the boundaries of their
own domains: the States were excluded from exercising jurisdiction
in Indian country within their boundaries.’* As Indians came into in-
creasing conflict with non-Indians encroaching on their territory,
Congress felt the need to exercise jurisdiction over such clashes and
enacted the General Crimes Act, now codified as 18 U.S.C. § 1152. That
statute, which was conceived of as the Federal Government exercising
concurrent jurisdiction with tribes, specifically reserves to the tribes
intra-Indian conflicts; the right to preempt Federal jurisdiction by
punishing an Indian through the local law of the tribe (no matter
what the offense or against whom) ; and any specific areas secured to
the exclusive jurisdiction of the tribe by treaty.

¢ Id. at 383-84.

SL"tSomde curre%lt dfgf Indi%nfle?d%rsife?hthft only ‘“recourse” for justice where the United
tates does not act in good faith is In the International ‘Community. Testim §3
Means, Mid-West Transcript at 489, anity. Testimony of Russell

822 Kan, L. Rev. 351 (1974).

® Little can be added to the excellent report done by the National American Indian Court
Judges Association report, “Justice and the American Indian.” volume 3, “Federal Prosecu-
tion of Crimes Committed on Indian Reservations” (1974). This section will only add some
recent observations, as not much has changed since that report.

10 See Vollman, “Criminal Jurisdiction in Indian Country: Tribal Sovereignty and
Defendant’s Right in Conflict,” 22 Kan. L Rev. 387 (1974) for a good discussion,
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In 1871, a Sioux Indian named Crow Dog, killed a Sioux chief
named Spotted Tail and was brought before a Federal court for trial
where he was convicted of murder. The United States Supreme Court
reversed, ruling that the Federal courts had no jurisdiction to try him
in Ea Parte Crow Dog, 109 U.S. 556 (1883). Congress was outraged
and, in 1885, passed the Major Crimes Act asserting jurisdiction over
%7 enumerated crimes, which have now expanded to 14 and are found
in 18 U.S.C. § 1153.1* This Federal jurisdiction is exerted over any
Indian in Indian country who commits one 6f the specific crimes
against the person or property of another Indian or any other person.,

Meanthile, the Supreme Court had ruled in United States v.
McBratney, 104 U.S. 621 (1881), that the State had jurisdiction over
offenses committeed by one non-Indian against another non-Indian
in Indian country. MeBratney was later followed by Draper v. United
States, 161 U.S. 240 (1896) and New York ex rel Lay v. Martin, 326
U.S. 496 (1946). | _

The patchwork was further added to by the adoption of the Assimila-
tive Crimes Act which makes the laws of the State (except where there
is a specific Federal statute covering the same conduct) applicable to
Federal enclaves located therein,

Given the above, the following jurisdictional pattern emerges:

Except for offenses which are peculiarly Federal in nature, the general criminal
jurisdiction of Federal courts in Indian country is founded upon the General
Crimes Act [18 U.8.C. § 1152] and the Major Crimes Act [18 U.8.C. § 1153]. The
General Crimes Act extends to the Indian country, all of the Federal criminal
laws applicable in Federal enclaves, including the Assimilative Crimes Act [18
U.S.C. § 7 and 131, and under this statute, the Federal courts may exercise juris-
diction over offenses by an Indian against a non-Indian and offenses by a non-
Indian against an Indian. This statute (18 U.S.C. §1152) does not extend to
offenses committed by an Indian against the person or property of another Indian
nor to any Indian committing any offense in Indian country who has been
punished by the local law of the tribe, and because of the exception carved‘out
by the McBratney and Draper decisions, it does not extend to offenses by non-
Indians against non-Indians*

Although the recent passage of S. 2129 cured some constitutional
infirmities and expanded major crimes jurisdiction by one more crime,
. 2129 did not resolve many issues presented by the patchwork pat-
tern of Federal legislation. These will be discussed in the context of
the (1) Major Crimes Act and separately, the (2) General and
Assimilative Crimes Act.

(1) Major Crimes Act

Congress action in 1885 to extend Federal jurisdiction over enum-
erated crimes is generally interpreted to have eliminated tribal juris-
diction over those offenses. Neither a literal reading of the statute nor
its legislative history support such a conclusicn. Moreover, court cases
dealing with Federal jurisdiction either have not had the issue of tribal
jurisdiction before them, and any references to the effect that tribal
jurisdiction is eliminated were décta to the holdings.”® Likewise, tribal
courts have exercised jurisdiction over theft, although larceny is one
of the proscribed crimes.

1 Most recently amended by the passage of S, 2129 adding kidnapping and rectifying

some constitutional infirmities.
12 §ge Taylor, “Criminal Jurisdietion” Manual of Indian Law, AILTP, 1975,
18 See Vollman, supra, at 390; Taylor, Criminal J urisdiction, supre; Indlan Law Re-

porter, vol. No. 3 at 53 (1974).
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As pointed out in the recent hearings to amend the Major Crimes
Act, the 1968 Indian Civil Rights Act limits tribal penal powers to
no more than $500 or 6 months, or both. Such penalties would be incon-
sistent! with effective, serious crime jurisdiction.'* Nonetheless, tribal
courts do exercise jurisdiction over serious crimes which, until re-
cently, included the kidnapping of one Indian by another Indian
where the events are wholly contained within the reservation.

Indications are that it would be more appropriate to support the
view that tribal courts do have such -concurrent jurisdiction, particu-
larly in view of the negative impact on community tranquility and
security resulting from the failure of Federal authorities to prosecute
major crimes. Even given the limited penal powers of tribal courts,
there is some benefit in diffusing personal vendettas which grow up
where offenders have gone unpunished by Federal authorities.

U:S. attorneys are responsible for prosecuting under the Major
Crimes Act. There is no requirement, however, that they prosecute
every case brought before them. The process by which it is decided
what will be prosecuted and what will be declined is not clear. The
Hopi tribe, responding to this issue, summarized the situation:

The FBI investigates some of the “Major Crimes” in this area. Prosecution of
these: by the U.S., attorney seems sporadic and inconsistent. Policies to determine
which cases “go federal” are very unclear and often not adhered to be (sic)
federal authorities, What is important to tribal people is not necessarily im-
portant to the U.S. attorney. There should be a joint agreement with the Tribe,
which the Tribe should initiate, on which cases are handled by which authori-
ties. Tribal preference should be given superior weight.*

This lack of consistency stems from many attributes of federal
prosecution by U.S. attorneys.¢ Most offices " do not usually have a
specific attorney who consistently handles Indian cases; there is there-
fore a consequent lack of familiarity and technical expertise. Major
Crimes prosecution often involves street crimes types of cases which
are equally unfamiliar., Likewise, they sometimes involve what is
effectively a misdemeanor offense which is difficult to take very seri-
ously at the Federal level. Prosecution is more difficult, as these cases
often involve alcohol and/or family situations or ties which make
witnesses unpredictable, In fact, the whole Federal criminal justice
system is so foreign to reservation life and the very nature of the
situation may intimidate or affect witness dependability. All of these
factors tend to produce a reduced success rate in prosecutions, none
typical of Federal prosecutions generally, and, as a result, Indian
cases are shied away from.

Eighty percent of all Indian cases presented are declined by the
U.S. attorney’s office. Such a figure is inconsistent with the special
responsibility U.S. attorneys have for Indian cases. Many U.S, attor-
neys and their deputies do not understand this responsibility.®
Whether it can be said that tribes may have concurrent jurisdiction
or not, the practical effect is that most reservations rely on Federal

14 Hearlngs before the House Committee on the Judiciary, Subcommittee on Crimi
Justice, Mar. 10, 1976, on 8. 2129, Robert Pauley, deputy }(':hief, Department ofCJusti.:g
15 Southwest Hearings, Exhibit No. 8. (Question and Answer No, 8,)
fI:I‘nl\;I!iLI?% <t)f tj}:vatr;xt-ib\ges. or“FiederalAproseiec?tioDri descrilﬁegﬁ in ghlins gection are taken
(1 nterv with Doris Melsner, Associate Director, ng
Office of the U.S. Attorney General, Dec. 12, 1975, ce of Flanning and Policy,
7 One significant exception exists in the Office of Sidney I. Lezak. See NAICJA, “Justice
(mg t}(Ile American Indian,” vol, 5, at p. 5, supra.
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prosecution as the primary (if not sole) source of Major Crimes law
enforcement. The declining of 8 out of every 10 cases presented has a
far more devastating effect in such a situation than would be the case
and other geographic areas where U.S. attorneys serve limited pros-
ecutorial functions.

In Indian communities where almost everyone is known to every-
one else, and social and family factions are common bonds, failure
to prosecute may create the potential for self-help, which in turn,
creates further problems.® Clearly, local handling of such problems
would contribute much to diffuse such situations where sensitivity
to local concerns and sentencing appropriate to community and indi-
vidual needs is much higher.

Investigations by FBI agents is the primary basis for U.S. attorney
prosecutions. Highly trained officers can make the work of a prosecutor
much easier, and consistent assoclation develops identifiable working
patterns. But FBI agents are not usually close to Indian communities,
either physically or culturally, and cannot easily grasp the equities
of a situation which so often have much to do with the decision to
prosecute or decline. Since local BIA special officers, police or tribal
police are much closer, FBI agents are not often the first officers on
the scene of a crime. Thus, the scene often has to be preserved until
an agent can arrive, in which case they usually end up redoing work
already done by a more closely situated BIA or tribal officer. The
quality of investigation may ultimately turn on the work done by
Jocal officers in any event, pointing up the desirability of having
well-trained local officers for this, as well as all the other more obvious
Teasons.

Lack of feedback to the tribal governments and community further
undercut tranquility and security. As Gila River Reservation Lieuten-
ant Governor Antone points out:

We're getting quite a bit of concerned calls, in other words, we're' getting
gsome pressure from our community members.

The only thing that we could do is to say that we don’t—we, the tribal gov-
ernnient, at least in the executive body doesn’t have anything to do with inves-
tigation of these cases, and it's to them it’s kind of like a cop-out.

But the working relationship, I think, hetween the tribe, the Bureau (BIA)
and the FBI are not that good, at thig point.®

By contrast, Dennis Karnopp, tribal attorney for the Warm Springs
Reservation, describes the sort of relations the Warm Springs tribes
have with Federal officers:

. we have had a good relationship with the FBI ... There’s an ¥BI
agent stationed in Bend (Oregon) which is . . . about 60 miles south of the
reservation . . . and I find when they change an TBI agent in Bend, the place
I find out about it—I kind of wonder who that guy is down at Warm Springs
and pretty soon he’s going to the feasts and ceremonies and stuff like that, And
most of the FBI men end up spending a lot of time socially and getting involved
with the people and I gee that happen several times; it's unique.

* * * * * * *

Naturally, somebody that's down there, you know, is known other than when
he's coming out to investigate some big ripoff, he’s known as a person and got
some relafionship with the people, can function much better than somebody
that’s a stranger.®

1 Jadge Willlam Roy Rhodes, Chief Judge, Gila River Tribal Court.
20 Southwest Hearing at 12-13.
21 Northwest Hearings at 274-73.
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The practical impact of the role of Federal criminal prosecution
presents yet another dimension. The lack of faith in the services
delivered by Federal entities has occasioned the necessity for reserva-
tions to assert their own jurisdiction over non-Indians. For example,
the Gila River Reservation was one of the first to pass a “consent
ordinance” which notifies non-Indians entering the reservation that
they are subject to tribal court jurisdiction. Conversely, Warm
Springs, which has good working relations with Federal authorities,
views the extension of jurisdiction over non-Indians as presently
unnecessary and potentially harmful as it could undercut the effec-
tiveness of its tribal courts in community affairs, where the 1968
Indian Civil Rights Act requirements could interfere with local
justice standards.,

The conclusion is that, where necessary, tribal governments must be
able to provide law and order services when they are not being ade-
quately provided by other responsible agencies. The example demon-
strated by Warm Springs is a significant exception which serves to
highlight the dynamics.

The role of Federal law enforcement agencies has, in some cases,
beén outrageous. For example, intraoffice memos of the U.S. Com-
mission on Civil Rights dated July 9, 1975, and March 31, 1976, con-
cerning events on Pine Ridge Reservation, S. Dak., illustrate the level
to which a situation can degenerate. These reports indicate that sig-
nificant portions of reservation populations were cut off from any law
enforcement services. Of even more frightening consequences are the
actions taken by Federal officers on the reservation against its in-
habitants. These reports speak for themselves and are attached to this
section in their entirety.

An area of major crimes jurisdiction presently unresolved is raised
by the decision in United States v. Antelope, 523 F.2d 400 (9th Cir.
1975), now before the U.S. Supreme Court. The question presented is
whether disparate treatment of an Indian and a non-Indian com-
mitting' the same crime in Indian country against a non-Indian con-
stitutes impermissible discrimination based on race. The circuit court
struck down the conviction of the Indian defendant.??
~ Dué to judicial interpretations, notwithstanding the langnage of
18 U.S.C. §1152, non-Indian against non-Indian crimes in Indian
country have been held to be State concerns.?® The U.S. Department
of Justice doés not presently urge legislation to cure such a defect
until the Supreme Court decides the Antelope case.?* They have urged
in their brief to the Supreme Court that it is not constitutionally
impermissible for Congress to leave to the States a certain class of
cases (i.e., non-Indian v. non-Indian) for trial and sentencing pur-
suant to State determinations even where that may result in the
application of a more onerous standard to Indian defendants charged
under the same conduct pursuant to Federal law. Alternatively, should
tliat raise serious constitutional questions, the Department of Justice
wges that the Supreme Court should overturn its previous holdings in

22 The Indian person on the same facts as the alleged non-Indian cofelon was subject to
Federal prosecution under felony-murder rule, while the non-Indian in a State proceeding,
was not subjected to a felony-murder prosecution.

2 New York ex rel Ray V. Martin, 326 U.S, 496 (1946) ; Draper V. United States, 164
U.8. 240 (1896) ; United States v. MeLratuey, 104 U.38. 621 (1881),

2% 8, 2129 hearings, Mar. 10, 1976,

—_—

Bt




40

McBratney and Draper, thus obviating the disparity, as both defend-
ants Woulg then be subject to Federal law.?®

At the very least there should be a recognition of concurrent juris-
diction under the General Crimes Act. The problems of relying solely
on States to enforce jurisdiction over non-Indians within reservation
boundaries presumes good faith on the part of State and local govern-
ments to expend their own law enforcement moneys to maintain the
peace and dignity of a government, not their own, but that of an
Indian tribe. As tribes evolve more and more into comprehensive
governing units, the ability to discharge law and order functions over
all of the citizens of a reservation becomes more imperative. The
McBratney line of cases is inconsistent with both a comprehensive
scheme of Federal laws and the emergence of tribal governments.

2. GENERAL AND ASSIMILATIVE CRIMES ACT

The General Crimes Act, now codified as 18 U.S.C. 1152, grew out of
the 1834 Indian Trade and Intercourse Act. The legislative history
of that act reflects an intention of concurrent jurisdiction of the
tribes and the Federal Government over crimes by Indians and non-
Indians in Indian country.?® The act now applies laws applicable to
Federal enclaves to Indian country, with the exceptions of crimes
committed by one Indian against the person or property of another
Indian, Indians punished by the local law of the tribe, and areas
specifically preserved to tribes by treaty as being within their exclu-
sive jurisdiction.

Prior to the enactment of the General Crimes Act, Congress had sup-
plemented a sparse code of Federal crimes in Federal enclaves by
adopting, by assimilation, the laws of the surrounding State, territory,
possession or district in which the enclave was found. The purpose
of this Assimilative Crimes Act [18 U.S.C. 18] was to prevent such
enclaves from becoming havens from local morals laws as defined in
18 U.S.C. 7. These enclaves generally have been areas that have no
local controls of their own, such as: the high seas or other waters
outside of the jurisdiction of a State and within the jurisdiction of the
United States; vessels belonging to the United States or anyone under
its jurisdiction when in waters under U.S. jurisdiction, including
the Great Lakes, et cetera; lands acquired or reserved for the United
States; islands containing guano deposits and aireraft while in flight
over the territorial waters of the United States.

Nonetheless, in 1946 the U.S. Supreme Court ruled that these laws
were also applicable to the Indian country via 18 U.S.C. 1152.2" The
propriety of making applicable the full panoply of State behavioral
proscriptions—iwhere not otherwise preempted by Federal law—bears
serious scrutiny when applied to Indian country where local tribal
governments may have their own scheme of laws consistent with local
cultural and societal norms. Moreover, where there are no identifiable
standards for the application of such laws by U.S. attorneys, they
have unfettered discretion as to when to apply or not apply such

25 The latter argument would appear to be more consonant with the plain language o
18 U.8.C. § 1152 and an overall scheme of subjecting all persons in Inc?ian coun%?ygto zf
m«ges ecglésigstentt ?ﬁ‘.tern oé' I%Wi efnf%riemerﬁt jurisdictions.

g, Dt » SeC. <, Brief of Appellees, Oliphant v. Schilie, No. 74-2154,
9t1217 ggguﬁt.sag-gltlzigs_fé)ﬁon on ‘“Jurisdiction Over Non-Indians,”’this report cha%l.1 Ia‘g’p %83
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State’s laws.?® This allows for significant intrusions on tribal self-
government, even though such intrusions have been discredited and
rejected in other situations? The State, in concert with the U.S.
attorney may accomplish by indirection that'; which it could not ac-
complish directly—that is, enforcement of State laws on an Indian
reservation in the absence of compliance with public law 280.

The view that Indian reservations are potential havens from the
State’s morals laws carries with it an underlying attitude toward
Indian people which is unwarranted and unsupported by history.
One recent observation noted that:

You [non-Indians] have a very complicated legal system. It is not that way
with my people. I have always thought that you had so many laws because you
were a lawless Deople. Why else would you need so many laws? After al.l,
Burope opened all prisons and penitentiaries and sent all their criminals to this
country. Perhaps that is why you need so many laws. I hope we never have to
reach such an advanced State of civilization.*

Shortly after Williams v. United States, supra, was decided, the Tth
Circuit Court of Appeals reviewed the conviction of an Indian man in
a Wisconsin U.S. District Court for operating a slot machine on a
reservation. The decision held that the Indian defendant was punish-
able pursuant to State statute via 18 U.S.C. 13 applied by section 1152,
and not under punishment provided by tribal law. United States v.
Sosseur, 181 F, 2d 873 (Tth cir. 1950). A contrary result was reached in
United States v. Pakootas, No. 4777 (D. Idaho, N.D., 1963) where the
court held that Indians participating in a gambling game were subject
to the exception contained in section 1152 and as such, were under ex-
clusive tribal control. Much earlier, in a Federal prosecution for adul-
tery, an indictment against an Indian was dismissed in United States
v. Quiver, 241 U.S. 602 (1916). That decision rejected the argument
that so-called “victimless” offenders are not within the exceptions con-
tained in section 1152; holding that such a narrow reading of intra-
Indian offenses is inappropriate, that there was a victim “of sorts in
the Indian woman,” and that such conduct was purely an internal mat-
ter of the tribe absent clear Congressional direction otherwise.

One commentator views Sosseur and Quiver as irreconcilable and
sees Sosseur as no more than a “judicial aberration,” ** while another
sees it as merely unfortunate decision based on the weakest rationale
offered in Quiver (i.e., that non-Indians using the machines voluntarily
were “victims”).** Nonetheless, the U.S. Department of Justice has
adopted the Sosseur view and takes the position rejected in Quiver
that “the exceptions in paragraph 2 of section 1152 to the general
rule in paragraph 1 should be construed narrowly so that in appro-
priate cases, Indians committing such offenses against the ‘community’
can be prosecuted in Federal court.” ** It is not explained which “com-
munity” is meant, but it can be reasoned that since it is the State’s laws
being applied where no Federal law speaks to the situation, then it

28 See Justice and the American Indian, vol. 5, 1974,
» Sgee ﬁ;imams v. Lee, 358 U.S. 217 (1959)'; Kennerly v. District Court, 400 U.S. 423

1971).
¢ 8 J a)net McCloud, University of Washington School of Law, Law Day Ceremonies, May 1,
1969, Quoted in X. Cahn “QOur Brother’s Keeper : The Indian in America,” at 182 (1969).
\3t See Vollman supra, at 396.
52 Taylor, ‘‘Criminal Jurisdiction’ supra.
8 Vollman, supra_ at 396,
% Paper delivered by Roger Adams, Jan, 27 to 29, 1975, Phoenix Ariz., U.8. Attorney's

Conference on Indlan Matters.
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must be the surrounding non-Indian community which the Justice
Department seeks to protect from activity on the reservation, in spite
of local tribal controls to the contrary. )

In any case, the facts of Sossewr are no longer applicable under as-
similative crimes as Congress passed 15 U.S.C. 1175 the next year pro-
hibiting the use, possession, et cetera, of gambling devices in Indian
country, thus preempting the field. The anomalous result of this enact-
ment is that unlike the States which may exempt themselves from this
provision via 15 U.S.C. 1172, tribes cannot legalize the use of such de-
vices. As a result, Nevada reservations are cut off from the prime source
of revenue available to the rest of the State. Neither the research of
the legislative history of 15 U.S.C. 1175 nor of 15 U.S.C. 1172 indicates
why Indian country was included in the one or deleted from the other.

Moreover, a Judge Advocate General’s opinion *® reaches the rather
questionable conclusion that 15 U.S.C. 1175 does not apply to military
reservations.®® Why a Federal military enclave would enjoy greater im-
munity from Federal moral laws than Indian tribes is unknown.

Fixnpines

{a) The adoption of the Major Crimes Act of 1885 and subsequent
amendments places the primary responsibility for the prosecution of
these enumerated crimes with the various U.S. attorneys’ offices, but
it 1e not clear that such jurisdiction is exclusive of tribal judiction.

(b) U.S. attorneys’ offices which have major crimes responsibility
generally have no well-defined standards, of which reservation Indian
tribes under that jurisdiction are aware, for defining which cases
brought before them will be prosecuted and which will be declined.

(¢) Many U.S. attorneys’ offices do not have regularly assigned
staff specifically responsible for Indian matters and major crimes
prosecution on a long-term basis.

(d) Tribal courts exercise jurisdiction over serious crimes but are
limited to penalties of no more than $500 or 6 months, or both, by the
1968 Indian Civil Rights Act, which may be inadequate for even
serious offenses of a misdemeanor nature.

(e) The exclusion of Federal and tribal jurisdiction over offenses
between non-Indians within reservation boundaries is inconsistent
with the security and tranquility of Indian communities. ’
(7} The application of the-Assimilative Crimes Act to Indian coun-
try. as defined in 18 U.S.C. 1151, is an unwarranted application of
States’ morals laws on Indian reservations which may conflict with
local tribal governmental scheme of laws and undercut significant
tribal enterprise. There is no clear indication that the Assimilative
Crimes Act was intended to apply to Indian country.

RECOMMENDATIONS

(@) Congress should clarify major erimes jurisdiction as being
concurrent with tribal governments with primary enforcement being

| %5 United States V. Blackfeet Tribe of Blackfeet Indian R vati 4

(D‘)Q;CI- Monit. 197131)! . f 7 1 ndi eservation, 864 F. Supp., 192
36 Interview wit eter Waldmeyer of the President’s Commission on the Review of the

National Poliey Toward Gambling, July 14, 1976. The decision is obtainable in th:s blug

room of the Pentagon.
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with the Federal Government, unless and until a tribe demonstrates
an ability and a desire to undertake such jurisdiction exclusively.
Where U.S. attorneys decline prosecution, they should be immediately
referred to the affected tribe for a determination of that tribe as to
whether it will prosecute under tribal laws. )

b) The various offices of the U.S. attoineys should be required to
coordinate with affected reservation tribes to develop standards for
the decisions on which cases brought before the U.S. attorney will be
prosecuted and which declined. There should be provision for mean-
ingful tribal input and participation and all cases specifically re-
quested by the tribe to be prosecuted should be given priority
consideration. ) ) ) o

(¢) All U.S. attorneys’ offices which have major crimes jurisdiction
should have one or two of their staff specifically designated with
responsibility for Indian matters and major crimes prosecution on a
long-term basis to assure expertise and familiarity. Appropriations
from Congress should designate funds for that purpose. .

Criminal penalties available to tribal courts should be expanded
to $1,000 or 1 year for misdemeanor offenses and $5,000 or 5 years for
serious offenses. For tribes which show a desire and ability to exercise
major crimes jurisdiction, provision should be made for their assump-
tion of such jurisdiction with appropriate financial and technical
assistance. ) o

(¢) Federal and tribal jurisdiction over offenses between non-
Indians should be at least concurrent. At a minimum, the General
Crimes Act should be amended to include offenses between non-

Indians. )
(f) The General Crimes Act should be amended to exclude Indian

country, as defined in 18 U.S.C. 1151, from the application of the
Assimilative Crimes Act.
U.8. CoyMrssioN oN CiviL RIGHTS,

MOUNTAIN STATES REGIONAL ()FFICE,
Denver, Colo., July 9, 1975.
Subject: Monitoring of events related to the shooting of two FBI agents on
the Pine Ridge Reservation. :
To: Dr. Shirley Hill Witt, regional director.

At about 1 p.m. on Thursday, June 26, two FBI agents were shot to death
on the Pine Ridge Reservation near the town of Oglala, S, Dak. The FBI im-
mediately launched a large-scale search for the suspected slayers which has
involvéd 100 to 200 combat-clad IF'BI agents, BIA policemen, SWAT teams, arm-
ored cars, helicopters, fixed-wing aircraft, and tracking dogs. An increasing vol-
ume of requests for information regarding the incident and numerous reports and
complaints of threats, harassment, and search procedures conducted without
due process of law by the FBI prompted my visit to the reservation to gather
firsthand information, MSRO was involved at Pine Ridge during the investiga:
tion of the tribal election held there in 1973. This oftice was also c¢alled upon to
do a preliminary investigation of an incident involving the shooting of ATIM
leader Russell Means on the Standing Rock Sioux Reservation in North Dakota
last month.

I was on the reservation from July 1 to 3, and during that time had the op-
portunity to talk with the acting BIA superintendent (Kendall Cuming), the
president of the Tribal Council (Dick Wilson), ¥BI agents, BIA police officials,
numerous residents of the reservation ineluding several who lived in the. vieinity
of the scene of the shooting, and media correspondents from NBC, CB3, and
Nattonal Public Radio. FBI officials were too husy to see me when I visifed their
headquarters to arrange for an appointment. Part of the time I traveled in
the company of Mario Gonzales, an attorney and envolled member of the tribe
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who has been designated chairman for the South Dakota Advisory Committee,

This particular incident of violence must be seen in the context of tension,
frustration, and crime which has increasingly pervaded life on the reservation
during the last 3 years. Unemployment approaches 70 percent and the crime rate
ig four times that of Chicago. There have been eight killings on the reservation
go far this year and uncounted beatings, fights, and shootings. Many of these
incidents. have never been explained or, in the minds of many residents, even
satisfactorily investigated. The tribal government has been charged by reservii-
tion residents with corruption, nepotism, and with maintaining control through a
reign of terror.

Tribal officials, including the president of the council, have been indicted in
connection with such an incident (on a misdemeanor charge, although guns
and knives were involved). It is widely felt that those in power profit from the
largesse of Federal programs at the expense of the more traditionally oriented
residents of the reservation.

Tensions are exacerbated by irresponsible statements by State officials. The
Civil Liberties Organization for South Dakota Citizens, a right-wing group:
composed in large part of white ranchers who own or lease most of the prime
land on the reservation, produces active support for Wilson’s government and
presses for State jurisdiction over the reservation.

During World War II, due to a shortage of law enforcement manpower, the
¥FBI was given jurisdiction to investigate felonies on the reservation and this
h.as never been relinquished. The number of FBI agents assigned to the reserva-
tion was recently increased in an attempt to cope with the mounting crime
rate. One of the agents who was killed last week was on special assignment from
Colorado.

Many of the facts surrounding the shooting are either unknown by officials
or have not been made public. Media representatives felt that the FBI was
unqecessarily restrictive in the kind and amount of information it piovided.
It is patently clear that many of the statements that have been released
regarding the incident are either false, unsubstantiated, or directly misleading.
Some of ‘these statements were highly inflammatory, alleging that the agents
were led into a trap and executed. As a result, feelings have run high.

The FBI }md arrest warrants for four native Americans who had allegedly
assgulted, kidnapped, and robbed a white man and a boy. Residents of the reser-
vatlor} and an attorney from the Wounded Knee Legal Offense/Defense Commit-
tee w1t}:‘1 whom I talked felt that the warrants were issued merely on the word of
the white people without adequate investigation. Such a thing, they point out,
would never have happened had the Indians been the accusers and typifies
unequal treatment often given to Indian people.

The tw'o agents killed in the shooting had been to several houses on the reserva-
tion looking for the wanted men. The occupants of some of these houses claimed
that the agents had been abusive and threatening. Some of the native Americans
that I talked with, who had been involved in the Wounded Knee incident, have a
genuine fear that the FBI is out to get them. When the two agents were killed
they had no warrants in their possession.

The bodies of the agents were found down in the valley several hundred yards
from the houses where the shooting supposedly occurred. Bunkers described in
newspaper accounts turned out to be aged root cellars. Trench fortifications were
nonexistept. Persons in the houses were in the process of preparing a meal when
the shootmg occurred. One of the houses, owned by Mr. and Mrs. Harry Jumping
Bull, _contamed children and several women, one of whom was pregnant. The
Jumpm_g I}ulls had just celebrated their 50th wedding anniversary. As a result
of the incident, Mrs. Jumping Bull had a nervous breakdown and is now in a
Chadron, Nebr., hospital. .

The body of Joseph Stuntz, the young native American killed in one of the
houses during the shooting, was seen shortly after the shooting lying in a mud
h'ol.e as though it had been dumped there on purpose, He was later given a tra-
d1t19na1 hero’s burial attended by hundreds of people from the reservation.

§1xteen men were reportedly involved in the shooting though no one knows how
this figure was dptermined. The FBI has never given any clear indication that it
léix;)t\zsag?le ét%eAntltﬁ of thgs; ﬁn;en. Intcredibly, all of them, though surrounded by

police an agents, managed to es i ayli
ing the middle of the afternoon. g ’ ged to escape In broad daylight dur

In the days_immediately following the incident there were numerous accounts
of persons being arrested without cause for questioning, and of houses being
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searched without warrants. One of these was the house of Wallace Littel, Jr,
next-door neighbor to the Jumping Bulls. His house and farm were surrounded
by 80 to 90 armed men. He protested and asked them to stay o'ff h.is property.
Eliot Daum, an attorney with the WEKLOFDC who had been §taymg in the hquse
with Little’s family, informed the agents that they had no right to sg}arch with-
out a warrant, They restrained him and prevented him from talking further
with Little while two agents searched the house. . . .

Dawm was also present when David Sky, his client, was arrqstejd in Pine Rxdge
as a material witness to the shooting. Sky was refused permission @o_talk with
Daum before he was taken to a Rapid City jail, a 2-hour drive. IanVldual FB:I
agents with whom I talked were deeply upset over the execution of their
comrades. L

Most of the native Americans received me cordially and I was invited to attend
the burial of Joseph Stuntz. Some expressed appreciation for my presence there
2% an observer and suggested that the Commission might he the oqu body capa-
ble of making an impartial investigation of the Pine Ridge situation. My inter-
view with Dick Wilson was less satisfactory. He stated that he could give me no
information and that he did not feel like talking about civil rights at a time like
this.

Several questions and concerns arise as a result of these observation's. The FBI
is conducting a full-scale military operation on the reservation. Their presence
there has created deep resentment on the part of many of the reservation resi-
dents who do not feel that such a procedure would be tolerated in any non-Indian
community in the United States. They point out that little has been done to solve
the numerous murders on the reservation, but when two white men are killed,
troops are brought in from all over the country at a cost of hundreds of thousands
of dollars.

No FBI agents actually live on the reservation and none of them are native
American. They are a completely outside group with remarkably little under-
standing of Indian society. Questions are raised as to the basis ‘for FBI jurisdic-
tion on the reservation, the seeming confliet and overlap with the jurisdiction .of
the BIA police, and the propriety of the FBI, which furnished adversary wit-
nesses for the Wounded Knee trials, acting as an investigatory body on the
Pine Ridge Reservation. Many native Americans feel that the present large-
scale search operation is an overreaction which takes on aspects of a vendetta.

Does the Commission have legal access to FBI and DIA investigatory reports
which would enable an assessment of the scope and impartiality of their ac-
tivities? Requests from this office to both of these agencies, and to the Justice
Department’s Office of Indian Rights, for reports of the investigation of Russell
Means’ shooting in June were denied. L

The jurisdictional problem, like the present shooting 1nc1den§, cannpt be
divorced from the other pressing concerns of Pine Ridge Reservation resxdgnts
which relate to their basic rights as human beings and citizens of ‘ghe United
States. The climate of frustration, anger, and fear on the re.ser.vatlon, which
results from poverty. ill health, injustice, and tyranny, would indicate that the

: inci f violence will not be the last.
Jatest incident of vi c Witezast F. MULoRow,

Dqual Opportunity Specialist.
Memorandum
MarcH 31, 1976,
‘Subject: Events surrounding recent murders on the Pine Ridge Reservations in
South Dakota. .
mo: John A. Buggs, staff director, U.S. Commission on Civil Rights.

Tvents surrounding the murder of two Native Americans i.n separate incl-
dents during the past 6 weeks on the Pine Ridge Reservatlog in South Dakota
have again called into question the roles of FBI and BIA police in law enfor:ce-
ment on the reservation. Numerous complaints were received by MSPO alleging
that these two agencies failed to act impartially or to re'spond properly in the
aftermath of the two murders which are the subject of this memorandum. }\Ior\e
geriously, the media published allegations that the FBI was perpetrating a

verup to protect guilty persons. . . .
colg v?ew I())f the gerioxy;sness of these charges, Dr. Shirley Hlll Witt, regional
director, and william F. Muldrow, equal opportunity specgahst fropl the Moun-
tain States Regional Office, were asked to gather firsthand 1nf01"mat10n_ on events
which transpired. FBI and BIA police officers, attorneys, tribal 'ofhcmls: and
other persons involved in events surrounding these two murders iere inter-
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viewed on March 18 and 19 in Rapid City, S. Dak., and on the Pine Ridge
Reservation. Additional information was gathered through the mail and in
telephone interviews. )

Following is a brief summary of events which transpired according to the
persons contacted.

Wanblee, a small town on the northeastern portion of the reservation, is
largel'y populated by so-called “full blood” or traditionally oriented Native
Americans, This community helped to oust incumbent Tribal President Richard
Wilson l_)y a three-to-one vote against him in the recent general election on the
reseryatlon. The chairman of Pine Ridge District, an area strongly supportive
of Wilson on the reservation, was quoted on January 23 as saying that Wanblee
needed “§traighting out” and that people would come to do it.

'On Friday evening and Saturday morning, January 30 and 81, according to
Vi.anblee residents, several carloads of heavily armed persons reported by eye-
Wltne:sses to be Wilson supporters arrived in the town. Sometime Saturday
morning, shots were fired, allegedly by this group, into the house of Guy Dull
Knife. BIA police in town at the time called for reinforcements which arrived
promptly but made no arrests of the persons identified by eyewitnesses as the
ones who did the shooting.

Shortly following this incident that same day, Byron DeSersa, a resident of
Wanblee, was shot and killed during a high-speed automobile chase, reportedly
by persons recognized by passengers in DeSersa’s car as being the same indi-
mdpals responsible for terrorizing the town earlier. Attackers jumped out of
Ih(?ll‘ cars to chase those who were with DeSersa and he bled to death for lack
of immediate medical attention.

Following DeSersa’s death, the FBI, which has jurisdiction over felonies, was
called and two agents arrived that afternoon. Sporadic shooting continued in the
town through Saturday night and two houses were firebombed, Residents re.
pprted that despite their pleas, law enforcement officers who had cross-deputiza-
tion powers and were present at the time, did nothing to stop the shooting. Despite
th'e fapt that one person had already been killed by gunfire an FBI spokesman told
District Chairman James Red Willow that the IBI was strictly an enforcement
agency and had no authority to act in a protective capacity. Saturday evening one
person, Charles David Winters, was arrested for the murder of DeSersa. No at-
tempt was made to apprehend or arrest the other passengers in Winters’ car, even
though Dersons who were with DeSersa when he was shot claimed that they were
cha§ed by Winters’ companions after the shooting and could readily identify
their gtta?kers. Nor have any further arrests been made in connection with the
_terror}zatlon of the town over a period of 2 days. The case is at present being
investigated by a grand jury in Pierre. )
. Th'e second series of events—about which Witt and Muldrow conducted an
inquiry—began on February 25 when a rancher discovered the partially decom-
posed body of a Native American woman beside Highway No. 73 a few miles east
of Wanblee. Two BIA policemen and an F'BI agent responded to the rancher's
report and brought the body to the Pine Ridge Hospital where an auntopsy was
pverformed.on February 25 by W. O, Brown, M.D., a pathologist from Scottsbluff
Nebr. He issued a verbal report that day to the effect that she had died of
exposu're. He found no marks of violence on her body except ¢vidence of a small
CQntuf_smn. The dead woman’s hands were severed and sent to a laboratory in
‘Wilst}l:mg‘ton, D.C., for ﬁn'_zgr‘print identification, both the FBI and the BIA claim-
gloan Olfag:higlggd?.ad no facilities to do so themselves due to the state of decomposi-

On the morning of March 3, the body, still unidentified, was buiied in
Rosary Cemetery a.t Pine Ridge. The FBI reported thaty in the aftex no(frlfeongg
same day they received a report from the Washington laboratory that fingerprint
tests x'e\'galed the qead woman was Anna Mae Picton Aquaslh. a.(‘,mmdian oitizén
wanted in connection with a bench warrant igsued November 23 in 1’101‘1‘6 for
default_ of bgnd on a firearms charge. She also was under indictment by a Federal
grand jury in connection with a shootout with Oregon police last Névember 14

Relatives qf Aquash in Canada were notified of her death on March 5 anci
news of he1: identification was released to the media the foliowing day ’ Im;nedi-
ate?y, zjelatl'ves of the dead woman and others who had knownbher é*{pressed
their disbelief that she had died of natural causes. On March 9 citizeﬂs of the
tow.n of Oglala, where she had lived for a time, publicly demandéd a full investi-
gation of the circumstances surrounding her death. Relatives, represented by
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attorney Bruce Ellison of the Wounded Knee Legal Committee, requested that

the body be exhumed for further examination. . . .
On Myarch 9, 6 days after the body was identified, the FBI. h.led an aﬁ‘ldalvxt
with the U.S. district court and received a court order permitting exhumation

for “purposes of obtaining complete X-rays and further medlca} ex.ammanon.
X-rag’s hIz)xd not been considered necessary during the first ex‘ammanonw ‘

On March 11 the body was exhumed in the _presence of ¥BI agents and D1
Garry Peterson, a pathologist from Minneapolis, Minn,, who had been brm‘lgh.t
in by Aquash’s family to examine her body. X«rz_ays ?evealed a bullet of approxi-
mately .32 caliber in her head. Peterson’s examination revealed a bullet.wom‘ld
in the back of the head surrounded by a 5 x 5 cm. area of subgaleal reddish dis-
coloration, Incredibly, this wound was not reported in the first antopsy and gax;e
rise to allegations that the FBI and/or the BIA police hafi covered up the cause
of her death. The fact that officers of both agencies examined the body en sifus,
wrapped in a blanket beside the road and far from any populatgd area, yet still
did not suspect foul play, leads credence to these allegations in the minds of
many people. Hospital personnel who received the body at the hospital reportedly
suspected death by violence because of blood on her head. .

Other persons are of the opinion that Anna Mae Aquqsh. had peen singled out
for special attention by the FBI because of her association w1}'h AIM leader
Dennis Banks and knowledge she might have had about the shooting of two FBI
agents on the Pine Ridge Reservation last summer.

These two incidents have resulted in further bitterness, resentment: aqcl
suspicion toward the FBI. They follow months of turmoil on the regervanon in
the aftermath of the FBI shooting incident when allegations were rife that the
FBI engaged in numercus improper activities including illegal search procedures
and creation of a climate of intimidation and terror. )

A contrast is seen between the Wanblee incident, where a person was kxugd
and shooting was allowed to continue over a period of 2 days, and the incident,m
July when 2 FBI agents were shot and nearly 300 combat-clad agents, along with
the trappings and armament of a modern army, were brought in “to control the
situation and find the killers.” Reservation residents see this as disparate
treatment. This, along with what at the very least was extremely indifferent and
careless investigation of the Aquash murder, many residents feel reveals an
attitude of racism and antagonism on the part of the FBI toward the Indian

eople.

P B%cause of the circumstances surrounding the events mentioned here, along
with the record of an extraordinary number of unresolved homicides on the
reservation, and incidents of terror and violence which have become almost
commonplace, the sentiment prevails that life is cheap on the Pine Ridge Reserva-
tion. The more militant and traditional Native Americans have concluded that
they cannot count on equal protection under the law at the hands of the FBI or
the BIA police. Many feel that they are the objects of a vendetta and have a
genuine fear that the FBI is “out to get them” because of their involvement at
Wounded Knee and in other crisis situations.

Feelings are running high and allegations of a serious nature are being mase,
MSRO staft feel that there is sufficient eredibility in reports reaching this ntfice
to cast doubt on the propriety of actions by the FBI, and to raise questions about

their impartiality and the focus of their concern.
I. T. CRESSWELL, Jr.

S, . Wrtr.

B. Creerine Jurispicriow

Congress has, from time to time, passed a variety of legislation
which, although not directed at affecting the Federal-State-trihal
relationship, has a wide-ranging impact on that relationship. Gen-
erally, the status of Indian tribes and the applicability of these acts
of general application to Indian tribes are not considered by Congress
in the drafting of such legislation. These legislative acts can be ronghly
classified as either regulatory schemes, or gencral acts of financial

assistance.

il
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1. APPLICABILITY OF GENERAL REGULATORY STATUTES TO INDIAN
COUNTRY *

Despite the frequently quoted dictum in E7k v. Wilkins that
“General acts of Congress did not apply to Indians unless so expressed
as to clearly manifest an intention to include them,”? it has been
generally held that, in the absence of conflicting treaty provisions,
general Federal regulatory legislation does apply in Indian country.
If, however, treaty provisions do conflict with regulatory statutes, the
general rule prevails that later congressional action governs.® To
mitigate the effects of this rule, courts have established a test for the
-abrogation of treaty rights which requires a ‘“clear and plain” * show-
ing of legislative intent to abrogate. Recently, an even stricter test of
express abrogation is gaining favor.

The most liberal extension of the express abrogation doctrine is
found in United States v. White:® In deciding whether a general statute
applying Federal enclave laws within Indian country made a Federal
statute prohibiting the taking of eagles applicable to an Indian on the
Red Lake Chippewa Reservation, the severith circuit court found that
hunting and fishing rights were implicitly granted in the treaties
establishing the Minnesota reservation. The treaty did not mention
hunting and fishing rights, and the statute is silent on its application
to Indians on reservations, but the statute does exempt the taking of
eagles “for the religious purposes of Indian tribes.” ¢ Thus, it could
have been argued that the exemption implied that Congress intended
to prohibit Indians from taking eagles for other than religious pur-
poses. Nevertheless, the court vindicated the treaty rights and further
stated that:

To affect those rights then by 16 U.S.C. § 668, it was incumbent upon Congress
to expressly abrogate or modify the spirit of the relationship between the United
States and Red Lake Chippewa Indians on their native reservation. We do not
believe it has done so.”

Yet, not all the courts agree with the Seventh Circuit—One line of
cases has allowed the expropriation of Indian treaty land on the
authority of general statutes that are silent on the treaties. In a par-
ticularly destructive case, Seneca Nation of Indians v. Brucker, the
court, relying on legislative history indicating that Congress was
aware Indian lands would be inundated, held that it was not unlawful
for the Army Corps of Engineers to build a dam that would flood
almost the entire Seneca Reservation because Congress had manifested
its intent sufficiently by appropriating money for the dam.® Years
later, the Corps moved to condemn a part of the remaining land for
a highway as part of the project. The court allowed treaty rights to

tMuch of the first three parts of this section {s based on a paper submitted to the
American Indian Policy Review Commission, prepared by Joseph J. Brecher, “The Effect
of Regulating Statutes on Indian Reservations; gome Problems and Proposed Legislative
‘Solutions,” 1976 [hereinafter cited as Brecher].

2112 U.S. 94, 100 (1884).

i %ee‘thegtv% Covegt, %54FU.I§. 1,1%% (1391:16).

nite ates v. Santa Fe Pac. R.R. U.S. 339, 353 (1941).

5508 F.2d 453 (8th Cir. 1974). ’ (1941

816 U.8.C. §668(a).

18 B, e ey

. Supvp. 580, 582 .D.C. 1955), aff’d 262 F.2d@ 27 (D.C. } 8 )

demian 360 D% 900, jij d 27 (D.C. Cir. 1958), certiflicate
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be ignored without any showing of congressional intent on the theory
that the Corps exercised “delegated administrative discretion.”®

In two other cases with similar facts, the courts have split. The
court in United States v. 687.30 Acres of Land, relied on five acts
approving a series of Missouri Basin dams to show congressional
infent to delegate power to the Corps to condemn Winnebago treaty
lands. However, in United States v. 2,006.3% Acres of Land, the
court construed many of the same statutory provisions and found that
although Congress might have been aware that land of the Standing
Rock Sioux might have to be taken, that knowledge alone was not
sufficient to defeat a treaty right.* The court held that the terms of a

treaty :

stand as the highest expression of the law regarding Indian land until
congress states to the contrary. The Indians are entitled to depenq on the
fulfillment of the terms of the treaty until the Congress clearly indicates

otherwise by legislation.”®

As these decisions illustrate, reliance on a case-by-case judicial
application of abstract principles in the area of treaty rights is con-
fusing, expensive and can be dangerous, because it also exposes Indians
to possible criminal penalties in order to assert these rights.™®

2. APPLICABILITY OF STATUTES REGULATING FEDERAL AGENCIES TO INDIANS

Congress has begun to exercise close scrutiny over Federal agencies.
The effect on Indian self-determination has been great because the role
of Federal agencies in Indian affairs is pervasive. Further, these
statutes have provided a means for outside groups to challenge Indian

rojects. ,

P O]ne law with significant potential effect on the operation of Indian
entities is the Administrative Procedure Act (APA).** It may 1m-
pinge on tribal sovereignty in two ways: it is sometimes, and for some
purposes, asserted that the tribes are Federal agencies and thus subject
to procedural requirements for adjudications and rulemaking; and,
secondly, it can be invoked by others against Federal agencies who
are required under their supervisory, fiduciary authority, to approve
Indian projects. .

The Freedom of Information Act (FOIA) provisions of the Ad-
ministrative Procedure Act require “each agency” on receipt of a
proper request for “records” to malke the records—except for certain
specific exemptions—promptly available to any person.*® If the agency
declines to turn over requested records, it must notify the applicant
within 10 days of this request, stating the reasons for the refusal and
must determine any administrative appeal of the decision within 20
days.*¢ Thereafter, the applicant may seck a de novo determination in

® Seneca Nationsg);) Ingiaéinglggm):km (“Seneca II”), 338 ¥.2d 53, 66 (2d Cir. 1964),
certificate denied, U.8. 95 3). .

0 519 F. Supp. 128 (D.Neb, 1970) appeals dismissed, 451 ¥.2d 667 (8th Cir. 1971)
certificate denied, 405 U.S. 1026 (1972).

11180 F. Supp. 193 (D.S.D.) vacated as moot sub.nom.

12 14, at 196-97.

13 [Tnited States v. White, supra, No. 5.

1®5 U.8.C, §551, el seq.

35 U.8.C. §552(a)(3).

15 U.8.C. §552(a)(6)(A).
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a district court.” Liberal application of the FOIA to Indian records
can be adverse. For example, potential competitors to Indian tribal
enterprises could learn about Indian plans and ideas, while keeping
their own secret, or internal tribal matters can be spread on the record.

Several examples of the way the FOIA provisions have affected
Indians are: a legal services attorney representing persons claiming
eligibility for Colville tribal membership was given access to the
membership roll which contained highly personal data on thousands
of reservation residents, such as parental identity, legitimacy of birth,
financial information, and criminal and mental health records; *® the
BIA released its files on a Navajo Reservation gravel mining opera-
tion:* an attorney representation contract of the Agua Caliente band
was ordered disclosed to a news service; % however, the New Mexico
State engineer was refused technical information on water resources
on three New Mexico reservations.® BIA has been construed as an
“agency” for FOIA purposes in all of the above instances and would
appear to be covered under the definition in 5 U.S.C. § 551(1) : “each
authority of the Government of the United States whether or not it is
within or subject to review by another agency . . .” Thus, it appears
that the presumption in favor of disclosure under the act would in-
clude BIA under this definition.?® This, of course, creates a significant
problem where the BIA is acting in its trustee relationship to tribes,
for normally a trustee should not release data detrimental to the bene-
ficiary of the trust.

Courts have come to contrary results in answering the question
whether an Indian tribe itself would be subject to the disclosure re-
quirements. It has been reported that the Interior Department has
taken the position that the tribes are subject to disclosure. The De-
Partment’s Solicitor has demanded that the Colville Tribe turn over to
him evidence gathered by the tribe for a water rights suit in which the
Departn‘lent had taken a position adverse to the tribe.? Ironically, the
trustee is asking his beneficiary to aid the trustee in an action asainst
the Indian interests. 3

Since it 1s questionable that tribal or Government trustee records are
per se outside the act’s scope, decisions on disclosure have turned on
whether the particular documents to be disclosed are within a statu-
tory exemption. The agency relying on an exemption has the heavy
burden of showing that the exemption applies,?* and the courts have
narrowly construed these exemptions.?

Detailed requirements of APA rulemaking if made applicable to
Indian tribes would cripple most reservation governments. Tribal
councils may often consist of people with little formal education
living in remote areas and operating under a tradition of oral deci-

75 U.8.C. §552(a) (4) (B).
31: IV;V:ttihinfgton ggsti Maﬁ7 20, 1976, p, AT,
etter irom Stanley E. Doremus, deputy assistant secretary for P
ango E&%ggt%rlgg)aﬁtmegt ij t}i?? leliterior to Tim Vollman, Oct'y”,rlg;g'gram Development
. oyston C., Hughes, assistant secretary for P
B-‘;g%ett,tDepél_rtmel%t_ of the Interiobr, to Will Thorne, Mar. 18, 1975,1'0gram Development and
ngin‘«;geplt?x‘g{.fqt_fgil.ell Melich, Solicitor, Department of the Interior to Hogan and
# See Conswmers Union of U.S., Ine. v. Veterans Administration, 301 T :
(S’;P.N.Y. 1969).. See also Environmental Protection Agenecy v, Miwtk, 1110 U.S‘.S’Y‘%D%B'r(gfé%%f;
P.“tPathr 1s\vubmxtteﬂ to the task force on Reservation and Resource Develdpment and
Ir;f‘)i:lc)sm{ls?éo' 7, Summary Discussion on Water Rights of Afiliated Tribes of Northwest
.%Waéhmgtbn Research Project, Inc. v. D 3 ‘
Cir, 1974) certiorari denjed, 421 U & 963 (1975, ¢ °f HEW, 504 F.24 238, 244 (D C.
% See Montrose Chemical Corp. v. Train, 492 ¥ .24 63 66 (D C. Cir, 1974),
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sionmaking. Under present systems and funding, they would find it
virtually impossible to comply with the law or to acquire the necessary
legal assistance to do so. Outsiders could then challenge these pro-
cedural requirements and thereby overturn tribal council actions, as
sovereign immunity is waived in APA actions.*

The National Iinvironmental Policy Act (NEPA)?" also has had
a great effect on the way Federal agencies decide to implement or ap-
prove projects in order to achieve the goals of environmental quality.
1t has engendered much litigation, most of it on the requirements of
the environmental impact statements which have been stringently in-
terpreted by the courts: “They must be complied with to the fullest
extent unless there is a clear conflict of statutory authority.”

Case law has made it clear that NEPA applies to projects con-
structed and funded by the Federal Government as well as projects
simply requiring Federal licensing or approval.?® Thus, virtually all
Indian projects would be included. The disadvantages of inclusion
are that a new element is added to the decisionmaking process, and
the Federal duty to promote the best interests of the tribes may be sub-
jugated to the competing interests of the general population—a clear
conflict of interest. The will of the tribe can be thwarted in its efforts
at self-determination in use of its resources. Also, outsiders can use
the act to veto Indian projects.

Increasing the obstacles to self-determination, the act also requires
preparation of the environmental impact statement * which must be
sufficient to pass judicial scrutiny. This statement takes a considerable
amount, of time and money. In addition, the courts have sometimes
required “programmatic” impact statements.in which a single project
statement must be integrated and approved within an entire regional
plan. Indian tribes can be caught between the regional plan and those
who oppose comprehensive development. For example, in Sierra Clud
v. Morton,** the court held that a programmatic impact statement for
the northern Great Plains was required before further Federal action
could be taken on coal development since the Government had treated
the individual permits and approvals as part of an overall develop-
ment by preparing regional reports, studies and task forces. The Crow
Tribe was caught betiveen white ranchers and environmentalists and
Government and industry. The Crow Tribe had negotiated favorable
coal leases and additional Federal approval was required by reguja-
tions before mining could begin, The Crow Tribe, along with the
(Government, lost. .

APPLICABILITY TO INDIANS OF FEDERAL STATUTES DELEGATING AUTHORITY
TO THE STATES

Congress has begun in recent years to share enforcement authority
with the States on regulatory statutes. For example, the Clean Air

% Estrada v. 4hrens, 206 .24 690, 698 (5th Cir. 1961), quoted w/approval in Scanwell
L(Lg?;(zzutories. Inc. v, Shaffer, 424 F.2d 839, 8§73 (D.C. Cir. 1970).
3 f

42 G.8.C. § 4321, et ceq.

3B Qalvert CLiffe’ Coordinating Committee v. Atomic Energy Commission, 449 F 24 1109,
1115 n. 12 (D¢ Cir. 1671).

?\See e.0., Greene County Planning Board v. Federal Power Commission, 455 F.2d 412
(2d Cir. 1972) ; McLean Gardens Residents #sgsociation v. National Capital Planning
Commission, 200 T. Snpp 163 (DD. C. 1074).

242 U.8.C. § 4332

#8514 F2d 8568 (D C. Cir. 1975),
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Act mandates the Environmental Protection Agency to set ambient
air quality standards to protect public health and safety.*> The States
may assume enforcement jurisdiction by submitting a plan which in-
cludes the statutory requirements: Measures as may be necessary to
insure attainment and maintenance of the standards including land
use and transportation controls; * measures to prevent certain con-
struction of new pollution sources;®* and, evidence that the State
has the authority needed to enforce the standards.®> EPA must then
approve a State plan that meets these statutory prerequisites.*®

Although thé Clean Air Act does not define the applicability of
State regulatory plans to Indian tribes, EPA has taken the position
that the act neither grants any State jurisdiction over Indian country,
nor does it take it away.*” The threat to Indian sovereignty of poten-
tial assertion is, however, obvious, States through such reguiation,
could achieve, by a roundabout means, direct control of Indian land
use. This area of control is central to Indian self-government; as courts
have noted, they have consistently resisted State attempts at ursurpa-
tion of this function.®®

Another regulatory act allowing the States to implement a plan
assuming civil and criminal jurisdiction for enforcement is the Occu-
pational Safety and Health Act.*® Designed to maintain standards for
a safe, healthful work environment, the act allows the States under a
federally approved plan 4 to make unannounced inspections of the
workplace,* issue citations for standards violations,** and assess civil
and criminal penalties.*® The Act is silent on its application to Indian
country, but Dennis Karnopp, attorney for the Warm Springs Tribe,
Oregon, said:

We had the state occupational safety and health inspector come and give
some citations to the tribe on the mill, and we went to the state agency that
administers that and suggested to them that they didn’'t have any jurisdiction.
Even though they had generally assumed what jurisdiction the federal govern-
ment has, they didn’t have any jurisdiction over the tribe fo cite us, that we
were happy to have them come and inspect our mill and help us keep it a safe
place but we weren't going to pay them any fines. And the State Attorney Gen-
eral issued an opinion saying, yes, that’s right, they can’t do that . .. had the
Attorney General not come down with that opinion, we were prepared ¢o file a
suit in federal court over that.*

Conceivably, then, there could be many different interpretations of
the OSHA inspector’s authority if left to the decision of each State’s
attorney general or costly litigation.

4, APPLICABILITY TO INDIANS OF DOMESTIC ASSISTANCE STATUTES GIVING
STATES AqTHORITY TO PARTICIPATE IN PROGRAM DELIVERY

The need for wide ranging domestic assistance benefits means that
these programs impinge directly on the day to day lives of most In-

2242 [7.8.C. §§ 1857, ef seq.

342 US.C. § 1837 ¢c=5(a)(2)(B).

“iUSC s e CaeYim

5 7.8.C. § 1837 C-5(a) (2 i) ; see also 40 CFR § 51.11.
%642 U,8.C. § 1857 C~3(a) (2). ) 55

zfssrecne'r, at iz.n. 145,
= See e.g., Snuohomish County v. Seattle Disposal Co., 70 Wash, 2d 668, 425, P.2d 22
gl_ggg),ﬁ;,’f}% ds(:’1116(l,3§%9 (ISJ% JCO%GiQJ%V;CMA Banté of Mission Indians v. Coztr?iy of San
iego, 324 F. Supp. 37 .D, Cal. H ua Caliente Band v, Ci R gl
Sigog. 820 B Supn, 3T B g e Band v. City of Palmw Springs,
%29 U.S.C. § 651, et seq.
4029 1.8 7.

C §88
429 0.8 C. §657,
229 U.8C §658.
£ 18 U.S.C. § 1114: 20 T.8.C. § 666,
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11 era Sl a/(/lltes creating ass1s ance pIOgI ams fle(luellt g l]tl-
d ans. [} oy

o State agencies as a key part of a program deli ‘
]flégdss may %e funneled through a State agency and/or 2 51gn-foﬁ (li)y
the State governor may be necessary for tribes to recetve grant funds.
The State, in its turn, may attach regulations, conditions and require-
ments of its own to participate in a Federal program. Indian 113r1bes
thus become subject to State jurisdiction, and it is often by 1evgls atwi
oversight of the special relationship between the Federal Governmen
and the tribes. Many Indians view this as a direct infringement on

their sovereignty.
State administratl ,
Act is such an example. Buck Kitcheyan,
Apache Tribe, Arizona, testified that: f
i X i uri he Department o
Title XX, and related Social Security Act amendments, t
I»Iglth1 Tducation and Welfare has consistently .attempted to 'force tpe non-
Public ’Law 980 tribes to consent to State jurisdiction for all social service pro-
grams including foster care, adoption, institutional anfl other custoQIaI‘ care.
Enforecement of child support. All within the reservation and all within thg
power of the sovereign jurisdictional power of the San Carlos Apache Tribe.

The resulting conflict of tribal sovereignty and State jurisdiction
creates confusion in the delivery of services and program operation.
Beyond the possible feud with tribal sovereignty, the use of the States
to administer programs brings with it unresolved jurisdictional ques-
tions, confusion in program operations, and a general lack of efficient
delivery of services. Lieutenant Governor Antone of the Gila River
Yeservation expressed the problems with Arizona’s administration

of title XX

Under thig Title XX, the State was asked by the Fede{al Government, to
provide services to the reservations, something that the State h'as not been
familiar with for the past years. As a result, a lot of the r.escrvaf:lons ... Aare
faced with some real jurisdictional problems. For instance, if a child was to be
placed in a foster home whose courts would the State recognize?. .. would they
lecognize the tribal court or would they have to be referred to a State court
system? The Inter-Tribal Council has done an in-depth study .and has come up
with at least four volumes that would take a person approximately a day. to
read all of them, they expressed a lot of the problems that we see as .Indlan
people . . . it lists a number of guestions that we asked of the State, which the
State could not answer, saying that the Federal Government Would_ have to be
the one to answer these questions. And the Federal Government, in turn, are
saying that the States have been given the direction . . . Well, you can see
this leaves the tribes in a very peculiar situation, not knowing whether their
jurisdiction or sovereignty will be jeopardized if they chose to go to the State
to obtain moneys for the programs .. .* ‘

Tmportant assistance to reservations is also provided by the Law
Enforcement Assistance Act (LEAA).#" The law mandates State
planning units hs administering agencies which approve grants for
the major portion of Federal moneys.*® In most States, Indian appli-
cations (re block grants), are considered along with those of all
other cities, counties and other eligible participants, Thus, Indians are
forced to compete for their funds with other, perhaps larger, entities.
Arizona has a State regulation that at least one Indian must be in
the planning group which approves or disapproves applications.*®

‘i

title XX programs of the Social Security
o Loy chairman of the San Carlos

Y 5 Qouthwest transcript at 293.

© Sputhwest transcript at 7-8.
142 U.S/C, § 3711, et seq

4332 10,8.C. §3733.

© Southwest transcript at 201-02.
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Yet, Evans Navamsa, an Indian justice specialist for Arizona, testified
that, despite Arizona’s taking Indian money out of competition with
the cities at the State planning level in a block set-aside, he still rec-
ommended that the Governor’s office be approached to set up a separate
Indian task force for approval of applications by Indians to insure
their needs were met and their sovereignty respected.*® He said that:

e .the problem is now whenever I present an Indian application before
the police and sheriff’s task force, there are some others that have totally no
knowledge about the cenditions and the needs of Indian tribes and they chal-
lenge these Indian applications™

Mr. Navamsa suggested that, ideally, a member of the tribe should
be present when its grant came up for approval, but that this was far
too costly for the tribes to do.®

In addition to State regional approval processes, the State’s add-on
conditions that must be met before the State, not necessarily Federal,
approval is granted. Examples of these conditions and their effect on
the tribes were noted by Evans Navamsa:’ ’

‘Qn pop of what is already stated in the application (you need) a position de-
scr}p.txon R they. don’t have these kind of personnel to . . ., do classification,
pomt;on classification; “in the case of tribes requesting waiver of matching
requirements and then have to attach their operating budgets to it, if the resolu-

tien states that they’re not financially able to provide matching contribution . . .
(they) have to go through the expense of seeking rows and rows of operating

budgets . . . And it takes more money for, you know you're imposing more
monﬁ};sthrough these special conditions on a tribe . . . that’s asking a little too
much.

FinpIines

1. The passage of Federal regulatory statutes that are unclear on
their applicability to Indian country has, in effect, abrogated many
Indian treaty rights.

_ 2. Courts have attempted to mitigate the effects of apparent abroga-
tion of treaty rights by the strict construction of legislative language.
However, judiclal construction is inconsistent, and the extensive liti-
gation that results is costly and exposes Indians who assert these
rights to possible criminal penalties.

3. By passing statutes regulating Federal agencies that are unclear
on their applicability to Indian governments, Congress has created a
potential threat to the operation and very existence of tribal govern-
ment and to self-determination in the use of Indian land and re-
sources, all in conflict with announced Federal policy encouraging
tribal integrity and self-sufliciency. '

4. By passing statutes delegating regulatory authority to the States
that are unclear on their applicability to Indian tribes, Congress has
subjected Indian governments to State jurisdiction—in direct con-
flict with tribal sovereignty—without going on record as intending
to do so.

5. By passing demestic assistance statutes giving States authority
to participate in program delivery, Congress has subjected Indian
entities to State jurisdiction that jecpardizes tribal sovereignty.

6. Thus. Indian eligibility for assistance programs becomes condi-
tioned on both Federal and State regulations which can be an intolera-

57 Qonthivest transeript at 208
BLThid at 212--03

52 Thid at 209

53 Thid at 191-03,
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ble burden on tribes and, consequently, a frustration of the special
Federal trust responsibility to the tribes. ) )

7. Federal statutes which are vague in their effects on Indian sov-
ereignty and jurisdiction pose expensive and extensive litigation as
the only current alternative for concrete resolution of jurisdiction

problems. y
RECOMMENDATIONS

Recommended language to clarify the applicability to Indians of
yarious Federal statutes is aimed at requiring a recognition of the
statute’s effect on Indian country when the legislation 1s drafted. The
following suggested sections are also directed at preserving the sov-
ereignty of tribal governments: et

1. Suggested language to amend current statutes to assure fuller
congressional consideration of treaty rights before intentional or un-
intentional abrogation might read:

a. No rights reserved to any individual )
group, band, or community, by any treaty, Executive OI'.deIT, or con-
gressionally ratified agreement shall be deemed to be abridged, abyo%
gated, modified, amended, or repealed by any subsequent act o
Congress unless such act refers specifically to such treaty, Executive

order, or agreement. . .
b. No Federal statute shall be construed so as to imply a delegation

of congressional authority to abridge, abrogate, modify, amend, or
repeal any right reserved to an individual Indian or any Indian tr'l‘be,
group, band, or community by a treaty, Executive order, or congres-
sionally ratified agreement unless such statute refers specifically to
such treaty, Executive order, or agreement. . ) .
9. To allow tribal governments to exercise the essential function o
determining their own land development and use, the Federal anthori-
ties excluded from coverage of 5 U.S.C. §551 (1) APA should be
amended by adding subsection (T) and (J): o
a. Federally-recognized Indian tribes, band, groups or communities.

b. Agencies acting in a trusteeship capacity concerning the person or
property of any Indian individual, tribe, band, g

oroup, or community.

3. To insure that Federal regulatory statutes conferring rn}e-n;s‘lki
ing or enforcement authoritv on states are not used as an ]mD{.'leL“
means of extending state jurisdiction over Indians. language adding
the following new subparagraph shou

Indian or any Indian tribe,

1d be adopted to 25 U.S.C. § 1321

on State assumption of criminal j urisdiction: ' )

No statute of the United States which authorizes or directe States
to adopt regulatory standards or means to enforce such standards purf
suant to guidelines set down by Congress or any Federal agency slm1
be deemed to extend the force and effect of any state criminal laws to
Tndian country unless said statute of the United States specifically
authorizes such an extension of State criminal jurisdiction to Indian

country. »
4, Ayparallel subsection should be added for civil jurisdiction to 25

U.8.C. §1322: _ ‘ . .
No s’rgtute of the United States which authorizes or directs States to
adopt regulatory standards or means to enforce such standards pur-

ideli ene 1
suant to guidelines set down by Congress or any Federal agency ghall
C any State criminal laws to

e deemed to extend the force and effect of

e
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Indian country unless said statute of the United States specifically au-

thorizes such an extension of State civil jurisdiction to Indian country.
5. Statutes authorizing Federal assistance programs should ex-

pressly delineate tribal participation: .

a. A special definition of Indian tribes should be legislated. This
definition could then be incorporated into assistance statutes for use in
defining what units are eligible applicants for programs. This defini-
tion should contain a recognition of tribal sovereignty and the Federal
trust responsibility toward Indian country.

b. Tribes should, therefore, be equivalent in status to the States in
their eligibility to receive funds directly from the Federal Govern-
ment or chartered organizations comparable to the eligibility of simi-
lar State organizations.

¢. The effect of this definition should be to eliminate tribal subjection
to State regulations and agencies that exclude or inhibit tribal par-
ticipation.

d. Participation by the tribes in regional government planning or
program delivery should be at the option of each tribe. Where law or
agency regulations now use State and local governments as channels
for tribal funding, the administering agencies should be encouraged to
seek legislative changes in harmony with the above recommendations.

IV. SPECTIAL PROBLEM AREAS

A. HuxTtixe Axp Fismine Ricmrs?

Pursuant to the evolution of relations between the expanding nation
of the United States and the various Indian nations encountered in
the path of that expansion, various agreements were entered into by
way of treaty which provided for the continued existence of the
aboriginal occupants of this continent. An integral part of most of
these agreements was the continuation of the bagic food sources known
to these people which were often also an important part of their
religious and cultural heritage. Moreover, the practices of hunting,
fishing, trapping and gathering served as the foundation of the trade
and commerce carried on by the various Indian nations, tribes and
bands.?

This was widely recognized in almost all treaty negotiations and as
lands were reserved and set aside to be held by Indian people, or to
be occupied and used by them as Indian lands are occupied and used;
also included were the unfettered rights to hunt, fish and trap game,
and, in some cases, to gather wood, wild rice and other food and herbs.
Such rights were also reserved on lands off-reservation and have been
long enjoyed by aboriginal claims of use.

Some of these rights were specifically designated to be exercised
“in common with” non-Indian users; other such rights survived the
loss of the land by cession ? or termination.* :

As the non-Indian population grew and industry and development
proceeded apace, demands on these resources increased while the re-
sources diminished. Competing interests such as hydroelectrie facil-
ities, poor logging practices, and international fishery of migratory
species intensified the competition for fewer and fewer available game
and fish.®

Powerful interest groups representing commercial and sports in-
terests began to apply increasing pressure on State and Federal
agencies to be more aggressive in exercising jurisdiction over Indian
rights. Attempts by Indian people to exercise various on- and off-
reservation rights, and to control the access of others to the resources
so central to their survival and economy, have been curtailed by on-
going interference from various State and Federal agencies and
officials. Long and extremely expensive litigation has been undertaken
and continues today over the perimeters of tribal, State and Federal

tMuch of the legal analysis for this section is taken from or based upon a paper pre-
pared for the task force by David H. Gretches, “Jurisdiction Over Indian Hunting and
Fishing Activity,” May 1976. .

2 Wilkinson and Volkman, Judiclal Review of Indian Treaty Abrogation: “As Long as
Water Flows or Grass Grows Upon the Barth—How Long a Time Is That~"” 63 €Calif. L.
TRev. 601 (1973).

3 Antoine v. Washington, 420 U.S, 194 (1975%.

+ Menominee Tribe v, United States, 391 U.S. 404 (1968) ; dccord, Kimball v. Callahan,
493 ¥.2d 564 (9th Cir. 1974), cert. denied, 419 U.S. 1019 (1974).

8 Northwest Transcript at 338--39 and 343-43.
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jurisdiction in this important area. Degpite numerous decisions, con-
flicts continue and in many places, emotions run high.

The extent and nature of the exercise of Indian rights to hunt and
fish must be approached with the full awareness that such rights are
defined by specific treaty or situational terms under which they arose
or were preserved. (Generalizations; therefore, must be viewed care-
fully. This section will discuss the impact of State, Federal and tribal
jurisdiction on these rights exercised on-reservation and off-reserva-
tion. Aboriginal use is treated separately.

1. ON-RESERVATION HUNTING AND FISIIING RIGHTS

(@) State regulation

(1) Present Status of the Low.—A tribe exercises exclusive dominion
within the exterior boundaries of its reservation, and State laws gen-
erally have no application to Indians. This principle is deeply rooted
in the nation’s history ¢ and Congress has acted consistently upon this
assumption.” This sovereign status of the tribes was first articulated
in Worcester v. Georgia, ® derives from the treaty ? relationship, and is
protected by the supremacy clause contained in article VI of the U.S.
Constitution.

Once a reservation has been set apart for Indian use, hunting and
fishing rights exist whether or not specifically referred to; the extent
of the rights is defined by the purpose for which the land was set aside—
an Indian reservation.’® The absence of any provision concerning State
jurisdiction eannot be construed as creating any state jurisdiction. Re-
cent case Jaw has analyzed the creation of reservations as Federal pre-
emption of state law supported by the doctrine of Indian sovereignty.™
The absence of any treaty provision on hunting and fishing rights
nonetheless reserves such rights—rights not specifically given up are
retained:

[Tlhe treaty was not a grant of rights fo the Indians, but a grant of rights
from them—a reservation of those not granted.”

Land, water, timber, minerals, hunting, and fishing rights, et cetera,
are-property rights of the particular tribe. Any destruction or di-
minishing of those rights would be a compensable taking within the
meaning of the fifth amendment to the Constitution and would entitle
the tribe to compensation.?

The United States, by reason of the relationship created in its deal-
ings with Indians, has an obligation to protect property rights secured
to the tribes. That relationship is one of trusteeship or guardianship

86 _}fp(_;‘;(l;;(j,h%n v, 4 -ri:;;na Tacf Co;nz%v‘s.eion. 411 118 164 (1672) : Rice v. Olson. 324 .8,
786_(1943) : Bryan v. Itasca Co., — U.8, — 96 $C+2102 (June 14, 1976 NO. T4-5027
TWilllame v. Lee 538 U.S, 217 (1939). ( ) (No. 74-5027).

831 U.8, (6 Pet.) 515 (1832).

2 Tor the purposes of this sectlon, treaty 1ights are those established by treaty. Aect
of Congress, agreement, or Execntive order. The validity and the force of method of
g}'eﬁ{tmg reservations and preserving other rights is well ‘established, See Wilkinson and

olkman.

10 Menominee Trihe v. United States, 319 U.S. 404 (1968) ; See also Cappeert v. UL,
— U.8. — 48 L Ed 2d 323 (June 7, 1976) (No. 74-1107) (Decided Junepf 1976) for a
d.islrilgs)swn of the effect of reservation by the Federal Government and its impact on water
rights).

1 McQlanahan v, Aricono State Tar Commission, supra; Moe v. Confeder Yali
and Kootenai Tribes, — U.S. -— 48 1, Ed 2d 96 (April 27, 1976), (1976). federated Salish

i; ;nite;l[Stﬂte-? v. Winansg, 198 U.8. 370, 381 (1908).

C.g., Menominee Tribe v, United States, 318 F. 2d 998 (Ct, C1. 1967), aff'd 391 U.S. 404
(1068) : Hynes v. Grimes Packing Co., 337 U.S. 86 103 (1949) : See, T‘Vhitefo?)t v. United
States, 203 F.2d 658 (Ct. CL 1961}, cert. denied, 369 U.S. 818 (1962),
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i i the United States to deal fairly and protectively with all
‘Ivrigfa}mlnbxl'igl}fts Subjection of those rights to State 1'0g_111:yt1{1011 or quali-
feation decreases their value and effectively 13 a taking. lear

The courts will not imply such takings but insist upon a clear ‘23)12-
oressional statement before finding that hunting gnd'ﬁshmg. ‘111%1 s
Rave been extinguished or diminished. Even t%I'mlllatlon lefglﬁs'a_ 11011
designed to extinguish Federal supervision of the Federal tnptlxe at.-
tionship with an Indian tribe has been held not to destroy tre%ty n}l% -
ing and fishing rights absent an express statement to that e ecft.q he
Supreme Court stated in Menominee Tribe v. United States, supra:

at Congress, without explicit statement, would

' it di lieve th k g
We find it difficulf to betleve for compensation by destroying property rights

subject the United States to claim
conferred by treaty. )
i :no and fishing rights, then, are shielded from State
coi?x%lagr};g;allaﬁion by the _sfigatus of the reservation and, in z_xc%chtlon,
the right, when embodied In a treaty, act or agreemgnt, eit. 11erd.ex;
pressly or by implication, provides a_further ground for §XC uding
State jurisdiction in that the right and its exempt}on from tat% }cl'ont-;
trol constitute a property right which cannot be taken away W];l ou
express congressional act and appropriate_compensation. Likewise,
an exclusive right to hunt and fish embodies a jurisdictional pre-
emption of State regulaiclion vlzglere the tribe has implemented a com-
rehensi gulatory scheme. . _
pl%le;l Sclgr?cflzion wgich can be summarized from the foregoing d}s--
cussion and authorities is that whenever an Indian reservation is cre-
ated, hunting and fishing rights attach within reservation bound.arlles
and, unless specifically limited by the treaty, they belong exclusively
to the tribe and they may be exercised free of the application of State
Jaw. The courts have considered this right in many contexts and uni-
versally have hel% that on—-ll“eigrvalt;lon hunting and fishing activity 1s
any State regulation. i .
GX%‘,nipstiffl?nl?xtegal that some of the land in an Indian reservation has
passed out of Indian title and into non-Indian ownership. The prin-
ciple that Indian hunting and fishing rights may be exercised free
from State regulation still obtains. Thus in Leech Lake Band o f Chip-
pewa Indians . Herbst, supra, an act of Congress }Vhl’gh was by its
terms “a complete extinguishment of the Indian title” based upon
an agreement between the United States and the Indians in v;hzkclzk the
Indians agreed to “grant, cede, and relinquish al’l,d convey all
our rights, title and interest in and to the land” did not abrogate
the Indiang’ unrestricted hunting and fishing rights on th‘c‘a reser-
vation.’® This holding is consistent with the definition of “Indian
country” for jurisdiction purposes found in the Federal criminal
statutes which extend to all land within reservations and allotments

24 i v. Trapp, 224 U.8. 665 (1912).

15 251 (f)hgaéet 318 4 eeord, Kimball v. Callahan, supra. o 412

1 Confederated Tvrib%s ?&f t;zlelgoigz_{l;e) Igdgr@nl{fgservat'zon v. State of Washington, 2

; 51 (B.D, Wash., T . ). C—TH— . . .

Ff%‘? Gizt}og];eDw'.“United I2S’tcn/‘esf, 157 F.2d 760 (9th eir. 1946), cert. denied, 330 U.S.
827 ('1!)';16) . Leech Lake Band of Chippewa Indians v. Herbst, 334 I supp. 109{} (D. Minn.
1.7)71) . Kiamath and Modoe Tribes v. Maison, 139 F. sunp 634 (D, Ore. 1958) : Pioneer
Puckin’o Co. v.Winslow, 159 Wash, 655, 294 pp. 557 (1930) ; State v. Edwards, 188 Washf:
467, 62 pp. 2d 1904 (1936) : Arnett v. Five Gill Nets, 48 Cal. App. 34, 121 Cal Rglf_x_', 906
(]9.75), cert. denied, 44 USLW 3545 (Mar, 29, 1876) ; Dlser v. Gill Net No. 1, 245 Cal.
Apo. 2d 30, 54 Cal, Rptr, 568 (1966). ,

18 334 F. supp. at 1003.
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“notwithstanding the issuance of any patent, and, including rights-
of-way * % *»719 iy
Enactment of Public Law 280 and its application in several States
has had no impact upon the ability of Indians to exercise their fishing
and hunting rights free of State regulation within their reservations.
Title 18, U.S.C. 1162 codifies the criminal sections of Public Law 280.
Subsection (b) is a saving clause in which it is stated that:
[n}othing in this section * * * shall deprive any Indian or any Indian tribe,
band, or community of any right, privilege, or immunity afforded under federal
treaty, agreement or statute with respect to hunting, trapping, or fishing or the
control, licensing, or regulation thereof.,

The courts have held that Public Law 280 States have no jurisdic-
tion to regulate on-reservation hunting and fishing rights.?

(i) States.—Although the law has been excessively litigated and
many decisions rendered on the nature and extent of the rights of
Indian people to exercise hunting and fishing rights on reservation,
beyond the reach of the State, testimony and research discloses con-
tinued efforts by various State agencies to exercise control.

Mr. James Johnson of the Washington State attorney general’s
office, representing the Fisheries and Game Departments on the ques-
tion of jurisdiction over non-Indians on reservations, takes the posi-
tion that the State has concurrent jurisdiction in fish and game
matters.® At the time of Mr. Johnson’s testimony that issue was in
litigation in Confederated Tribes of the Colville Indian Reservation
v. State of Washington; U.S. district court subsequently decided that
the State did not have such jurisdiction.

The evolutoin of this particular litigation is instructive. The Twin
Lakes are found within the exterior boundaries of the Colville Reser-
vation. Based on a tribal request, the State of Washington was exer-
cising jurisdiction over non-Indian hunting and fishing at the Twin
Lakes. The State was also contributing to stocking the lakes pursuant
to an agreement with the tribe; the tribe would provide eggs in ex-
change for hatched fish. The agreement was terminated in 1965, at
the tribe’s request, because of dissatisfaction with the State program.
Approximately 2 years ago, 1974, the tribe notified the State that
the tribe felt it had exclusive jurisdistiction over non-Indian hunting
and fishing and that the tribe would henceforth issue tribal permits
and would therefore no longer require State permits.?2 Although the
record is not clear, the State apparently refrained from exercising
jurisdiction while taking the position that it retained jurisdiction
over non-Indian, on-reservation hunting and fishing.

During negotiations between the tribe and the State over imple-
mentation of hunting and fishing regulations pursuant to the Antoine
decision 2* concerning ceded lands no longer within the external boun-
daries of the reservation, the assistant director of the Statec game
department assured tribal officials that the State would take no actions
against non-Indians fishing without State permits on the reserva-

118 11.8.C.,; sec. 1141,

20§ o, Klamath and I odoc Tribes v. Maison, supra; Quechan Tribe of Indians v. Rowe,
531 F. 2d 408 (9th Cir, Feb. 2, 1976), No. 72-3199 (9th cir. Feb. 2, 1976) ; Confederated
Tribes of the Colville Indian Reservation v. State of Washington, supra.

2t Northwest transerint at 342-43

22 Juid., at 591-92, 348, 372.

2B Antoine v. Washington, 420 U.S. 194 (1973).
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tion as the State did not wish to jeopradize the atmosphere of mutual
cooperation, although the State felt it had such jurisdiction.

Two weeks later, four State game wardens came on to the reserva-
tion and issued citations to four non-Indians fqr ﬁshmg_ without
State permits. Litigation followed in which the tribe prevailed.*

When addréssing this case, Mr. Johnson testified that the position
of the State was not over T'win Lakes but rather involved the larger
issue of State jurisdiction over non-Indians within the reservation
boundaries, and was not an issue of management.® He contended
that the State was not responsible for the conflict or the litigation
since the issue was raised by the tribe when it chose to alter the pre-
vious jurisdiction relationship. The State was involved in litigation
only because “someone has chosen to sue us to challenge our authority
in some area,”2¢ and the State agencies involved had no intention
of being involved in protracted litigation.?

This is in contrast to his statement made in the same testimony that
the most significant problem is one of uniform management and that
the multiple litigations in which the State is involved have resulted
in a division of management and that fragmented management re-
sults too often in no management or mismanagement of the resource.
The view of the State agencies, as expressed by Mr. Johnson, is that
jurisdiction of non-Indians on reservations is essential to a uniform
management plan.?®

Tt 18 not in the least inconsistent to assert that uniform manage-
ment throughout the State might most efficiently be effectuated where
all of the jurisdiction resides within one agency. This, of course, 1s
not the same as saying multiple management means disaster to the
resource. It is difficult to ascertain, however, how jurisdiction by the
State over an area where no State resources are devoted, nor any kind
of management practiced, could be justified on a uniform management
rationale.

More particulars are helpful for a complete understanding of the
relationship between this tribe, the Colvilles, and the State of Wash-
ington. The State and the tribe have a written agreement under which
the State stocks salmon in the Sanpoil River on the reservation but
has expressly agreed not to use such stocking as a justification in any
case or testimony concerning the State’s right to exercise jurisdiction.*
Mr. Johnson did, however, offer such testimony to this task force,
twice referring to the fish stocking agreement before being asked to
identify the reservation area.

Perhaps the agreement entered into between the State and the tribe
has been interpreted by the State to contemplate only judicial forums
and does not cover testimony to a congressional task force. One tribal
representative did, however, disagree and felt betrayed.®°

This context of good faith dealings between the tribes of the State
of Washington and the State was characterized by a number of wit-
nesses. Mr. Ernstoff detailed the reasons for this viewpoint as an at-

2t Northwest transcript, at 591-592
2 1hid., at 359.

® 1d., at 592
®1d.) dt 592,
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torney who is involved in frequent and ongoing litigation with the
State over Indian rights, saying:

One of the problems in the pre-Boldt case [U.S. v. Washington] days, as all of
us know, was a series of raids over periods of years and harassment on Indian
fishermen attempting to exercise treaty fishing rights. And the State felt that
the best way—and despite what they may say, this has been a traditional pat-
tern of operation—the best way to deal with Indian assertions of jurisdiction
and treaty rights is not to litigate it in a manner such as the Boldt case which
is all comprehensive, extensive, and as political and legal analysis of treaty
and treaty rights, but instead to engage in a series of one-shot arrests and
thereby have the law made in district court and superior court litigations on a
case-by-case method. And we all followed, I think, newspaper and television
reports on Indians being arrested and fishing gear being confiscated over a pe-
riod of years. Well, don’t let anyone think that the Boldt case has stopped that

kind of activity.®

Mr. Ernstoff concludes that the State consistently engaged in this
sort of “confrontation politics.” 32

Other States take similar positions with respect to jurisdiction over
non-Indians hunting and fishing within reservation boundaries. The
Quechan Tribe recently escaped a confrontation with the State of
California when the U.S. Court of Appeals for the Ninth Circuit
handed down Quechan Tribe of Indians v. Rowe?* 11 days before the
date on which California had served notice that it would enforce juris-
diction on the Quechan Reservation over non-Indians.

Arizona presently continues to enforce State game and fish laws on
Indian reservations over non-Indians despite the absence of congres-
sional consent to do so and over strong Indian protest. Moreover, the
State officials in Arizona are attempting to recruit similar action from
the State of New Mexico.3*

The police chief of the Warm Spring Reservation related in a phone
conversation on June 20, 1976, that the Oregon State officials have
begun to interfere with non-Indian fishing on that reservation. The
Warm Spring tribes have long enjoved a particularly good relation-
ship over jurisdictional issues with the State of Oregon. This recent
development has potential for upsetting that particularly successful
balance so long enjoyed by all conerned.

Given the approach of the various States, it is inconceivable that any
alternative to litigation is available unless the tribes concerned simply
cave in over this issue. That is, however, very unlikely, as jurisdic-
tional issues over the control of on-reservation hunting and fishing are
of singular importance to the tribes involved. Beyond the compelling
cultural and psychological importance {o Indian people is the ever-
increasing economic value of these resources which have always been an
integral part of their trade and commerce. It is a deadlv serious matter
that involves multimillion dollar sport and commercial interests of the
States and many of its citizens. Ultimate determinations by Federal
courts will not necessarily resolve the issues, as some State authorities
have not shown a willingness, or capacity, to comply with these rulings,

yd, at 443-4. Mr. Ernstoff iz with Ziontz, Pirtle, Moiissett & Ernstoff, a Seattle law
firm that represents a number of tribes.

22 7d.. at 446, See also Mr Pirtle’s testimony at 574 renorting that the State related
to him and his law partner in 1964 that ‘“the State is gning tn wipe out Indian treaty
fishing. We're coing to destroy it . .. by picking on little tribes who have no lawyers ,
set our precedents . . and then coming after the big boys."”’

33521 ¥.24 408 (Teh. 2, 1976).

34 Routhwest Transcript, at 289, Article “The Phoenix Gazette”, May 24, 1976. Game
wardens do not go on the reservation when excluded hy the tribe, but wait at the reserva-
tion entrances and cite non-Indians for illegal possession or transportation of game.
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In June 1976, the Federal attorneys repiesenting the Indian tribes
in United States v. Washington, were forced to seek contempt citations
before Washington State officials finally agreed to enforce regulations
against non-Indian commercial fishermen fishing in violation of fed-
erally court-ordered cessation. Even so. the non-Indian fishermen were
allowed to sell whatever they had caught. Although this particular in-
cident involved off-reservation fishing rights, it is a further indication
of the manner in which State officials approach this sensitive area.

Numerous fears have been expressed regarding the present tenor of
the political and emotional context surrounding controversies of hunt-
ing and fishing rights and jurisdiction. There is a general consensus
that any legislation concerning those rights be left to a time when a
more rational atmosphere will attend deliberations. The problems do
not seem to be jurisdictional in their ultimate analysis, although often
cast in that context. The more pressing problem is how the tribes will
protect the rights so essential to their lifestyle and so clearly guaran-
teed to them. If anything could be of assistance, it is a clear and un-
equivocal reaffirmation from Congress that these rights will not be
abrogated, thus clearing up any misapprehensions of non-Indians and
laying a firm foundation for future cooperative agreements. Any re-
treat from such a position at this juncture will throw the entire
controversy into chaos and further posturing.

(0) Federal requlation

_The few courts to consider the question have indicated that regula-

tions by the Federal Government of on-reservation hunting and fish-
ing will not be permitted. In Mason v. Sams, 5 F.2d 255 (W.D.
Wash. 1925), the court held that regulations promulgated by the Com-
missioner of Incdian Affairs and the Secretary of the Interior concern-
ing on-reservation fishing were beyond the Federal Government’s
authority because such regulations were not authorized under the
treaty. A Federal tax on the exercise of the treaty fishing right within
the waters of a reservation was struck down in Strem v. Commissioner,
6 Tax Ct. 621 (1946). ’

It has been held that even where a treaty subsequent to the Indian
freaty cutlaws hunting of migratory birds, it does not alter the In-
dians’ right to hunt on the reservation. Uncted States v. Cutler, 37 F.
Supp. 724 (D. Tda. 1941). '

Similarly, in United States v. White, 508 F.2d 453 (8th Cir. 1947),
it was held that the Bald Eagle Protection Act was inapplicable to an
Indian hunter within the boundaries of a reservation who took an
cagle in violation of the act. The court found that the statute did not
adequately express an intention to abrogate Indian hunting rights and
that this intention could not be implied into a general congressional
cnactment because the subject of Indian property interests is tradi-
tionally left to tribal self-government.

It has been held that Congress has the power to abrogate Indian
tieaties all or in part.? An abrogation of hunting and fishing rights
will not be found absent a clear indication of congressional intent,
however.®® A proper exercise of congressional power can, however,

% H.e., Lone Wolf v. Hitcheock, 187 U.S. 5533 (1903).
% Menominee Tribe v. United States, supra.
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provide the necessary authority for the executive to promulgate regu-
lations governing Indian on-reservation fishing.?”

. The practical impact of Federal regulation is more serious in its
indirect impact than in its direct regulation. To the extent that migra-
tory fish are taken before they reach reservation waters, there is a
reduction of the available on-reservation catch. Any conservation
interest the State may legitimately assert is then raised.?® The Corps
of Engineers takes the position that the establishment of a flood con-
trol dam within the Fort Berthold Reservation was a taking of land
that diminished that reservation to that extent and thereby terminated
hunting and fishing rights.®® The refusal of or withholding of certifi-
cation of law enforcement responsibility *° by the Secretary of the
Interior for LEAA discretionary funds hampers on-reservation
regulation by tribes and undercuts their ability to resist State
regulation. ’ ,

The practical effect of Indian tribes and individuals being subjected
to State regulation while Federal agencies charged most directly with
protecting Indian rights sit idly by is viewed by some Indian people
as an inverse Federal regulation by collusion or conspiracy with
State officials. When the %heyenne-Arapa.hoe Council of Oklahoma
requested the local field solicitor’s view on the tribal rights, the council
discovered that the field solicitor had come to no independent conclu-
sion of his own, but had simply called the attorney representing the
tribe in its suit to enjoin State regulation of tribal rights.#

If one of the attributes of jurisdiction is the ability to resist inter-
ference with the exercise of a right from another entity, then that
jurisdiction is meaningless if not enforceable. And that holds as true
for a right which has no meaningful remedy. It is not enough to claim
the right to resort to the courts, when the resources and the where-
withal to resist entities the magnitude of a State are unavailable, This
becomes more frustrating when tribes find the Bureau of Indian
Affairs and the Department of the Interior Solicitor’s Office unrespon-
sive, despite the much discussed trust responsibility. Many tribes are
simply too poor to hire private counsel and, as a result, are left unable
to exercise their rights against an inappropriate assertion of State
jurisdiction.

An attorney in Minnesota, Kent Tupper, outlined the history of one
case which bears repeating here:

First, we have the White Earth Reservation where in 1971, I believe, one
Angus Parker, an enrollee of White Earth, wrote President Nixon and asked
what his rights were to hunt and fish on the White Earth Reservation. He re-
ceived a letter from the Solicitor’s Office of the Department of Interior (sic)
advising that President Nixon had instructed them to answer the letter and in
the lefter, it stated that you have the rights to hunt on trust land within the reser-
vation and depending on what happens in the Leech Lake case. you may well have
a right to hunt on public lands and waters and fish and rice between the reserva-
tion. During the Leech Lake case, the (State) Attorney General's staff told the
judge whatever decision he rendered, it certainly would affect the other reserva-
tions. After the ecase was decided. Angue Parker’s father, knowing he had written
the President, was arrested for having deer on his assigned land, private trust

37 Uetlakatln Indian Community v. Egan, 369 118 43 (1062)

3 Pyyallup Tribe v. Department of Game. 391 T.K 392 (1968) (Puyaliup I): anf
Denartment of Game v. Punnllup Tribe, 441 U.S. 44 (1973) (Puyallup ITY discussed infra.

% Nidwest Transerint at 67-.70.

40 In order to be eligihle for LEAA funding, the tribe must be certified as having LEAA
resnonsibilities by the Secretary of the Interinr

4 Site visit to Cheyenne-Arapahoe, May, 1976.
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land within the reservation, Because the Solicitor's Office had written him indi-
cating he could hunt, they felt it an obligation to represent him, you know, since
it was a county court criminal matter. They did represent him in county court
and lost. The judge found that he had no rights. He appealed to the District
Court, I believe in 1972, and Judge Swenson dismissed the charges on the ground
that the State had no jurisdiction, he did have hunting and fishing rights, so
subsequent to that we had a letter directed to a member of the band from the
President or his functionary, saying that he could hunt and fish. You got a court
case in other words, establishing rights and you have a district judge saying you
got rights. Now in my estimation, a reasonable man would think he had some
rights so a number of White Earth enrollees then proceeded to hunt and fish
without State licenses and they were all arrested.”

The controversy in Minnesota goes on. The point of the matter is,
as Mr. Tupper went on to point out, “the tribe does not have the
financial wherewithal to continually litigate these issues and it takes
many years in court and the costs would be very high.” But, “U.S.
attorney offices feel they are overburdened with litigation” and feel
that Indian rights cases are complex and time-consuming and it takes
“an inordinate length of time for (the U.S. Department of Justice)
to make a decision whether they are going to participate in a lawsuit.”
In the Leech Lake case referred to above, it “took well over, T think,
9 vears before they (Justice) could make a firm commitment.” **

So, although direct Federal regulation is generally very limited,
the indirect impact on the protection of rights has significant juris-
dictional impacts.

(¢) Tribal regulation

Tt is beyond doubt that tribes have the sovereign authority to regu-
late, restrict, and license hunting and fishing within their reservations.
The exclusivity of a tribe’s jurisdiction over members within the
reservation has only been diminished insofar as a treaty or a Federal
statute explicitly provides. Most, if not all, tribes with substantial
fish and game resources regulate the exercise of such rights.** On a
number of occasions, the Department of the Interior’s Solicitor has
concluded that a tribe may adopt ordinances to preserve and protect 1ts
reservation hunting and fishing rights.*> Typically, these ordinances
are enforced through a system of tribal enforcement officers and courts.
These are the exclusive entities having any jurisdiction over pur-
ported violations.*t ) )

Consistent with a tribe’s sovereignty over its own territory, it can
enforce its regulations relating to hunfing and fishing against non-
members of the tribe as well as members.”” Similarly, some tribes
possess exclusive authority to license non-Indians to hunt and fish
within the reservation.® ,

Some State courts have reached the questionable conclusion that
tribes lack jurisdiction over non-Indians hunting and fishing on the
reservation.®® A California.conrt has taken a middle ground, holding
that where a nonmember goes on a reservation to hunt and fish, State

2 Ibhid. at 150-T7.

3 Great Lakes Transcript, at 109-10. s )

4 See e.g.. Hobbs, “Indian Hunting and Fishing Rights,” 32 Geo. Wash. L. Rev. 504,
523 nn 100-7101.

5 Qee e.r.. Sol. Op. M 26638 (May 16 1962).

16 Qee, State v. MeClure, 127 Mont. 334, 268 P 2d 629 (1954).

41 Qge Ouechan Tribe of Indians v. Rowe, supra

s (lville Tribe v, State of Washington, No, 'C-75-146 (E.D. Wash 1976).

© F.o.. Qtate v. Danielson, 427 P, 2d 680 (Mont.,, 1967); see also, In re Crosby, 149
P, 989 (Nev, 1915}
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game laws apply to him but that permission to fish on the reservation
given by authorities of the tribe on whose reservation he is fishing is a
complete defense.”® It has suggested in the Leech Lake Band of Chip-
pewa Indians v. Herbst, 334 F. Supp. 1001, 1006 (D. Minn. 1971)
that esclusivity of an Indian tribe’s right to regulate fishing of
Indians and non-Indians within the reservation depends upon the
congressional acts which manifest the relationships between the tribe
and the United States. In that case, virtually all of the Federal legis-
lation had allowed most of the reservation to pass into non-Indian
ow nership. ' )

As indicated in the section on State regulation of on-reservation
hunting and fishing, there is some question as to the State’s authority
to regulate non-Indians sithin reservation boundaries.”* Although
there is a paucity of cases, some judicial determinations have been
made. .

Tribes may be limited as to how far their fish and game ordinances
apply because of provisicns in their own constitutions which limit
their jurisdiction to members or to Indians, and there may be treaties
or legislation which limit their powers or allow the importation of
State laws. The trend, and certainly a better view, is that tribal Jaws
apply to Indians and non-Indians alike who are hunting and fishing
within the boundaries of an Indian reservation. This application
would lead to the exclusion of State Jaws except where the tribe itself
requires that non-Indians comply with state regulations, as they have
in some situations.

That Congress contemplated non-Indian hunting and fishing activi-
ties within reservation boundaries only upon the condition that tribal
consent has been obtained is evidenced by 18 U.S.C. 1165, This Jaw
malkes it illegal for a non-Indian to go within the boundaries of an
Indian reservation for the purpose of hunting or fishing without con-
sent of the tribe. While the provision does not seek to bring non-
Indians under the aegis of any Federal regulatory scheme, it puts
muscle in the requirement that non-Indians comply with tribal re-
quirements of licensing or other regulations upon which consent to
hunting and fishing might be conditioned. ,

Tt is clear that various States intend to push the resolution of the
matter of on-reservation. non-Indian jurisdiction throungh the courts
by confronting the tribes over enforcement as Washington and Cali-
fornia have already done, and as Arizona and other States presently
seek to do. Again, fhe States will be cast as defendants when the tribes
are forced to sue over the assertion of the State’s police power. Pre-
dictably, the case law will emanate from areas where tribes have the
resonrces to resist the State through costly litigation while the less
afffluent Tndian communities will be forced to endure this affront to
thejr sovereign jurisdiction and drain on their fish and game resources
until legal assistance can be obtained by some means other than pri-
vate counsel.®?

5 Donahue v. Justice Court, 15 Cal. App. 2d 537, 93 Cal. Rptr. 310 (1971)

51 Qee e.g., Quechan Tribe v. Rowe. supra

52 In some cares, Drivate counsel have donated their services, Great Lakes Tianscrint at
102-10 and infra. Those tribes left to depend on Federal agencies charged with defending
their rights have little hope of receiving such protection soon. Tegal services are either
nnsophisticated in such areas or must wait for the exact fact sitnation which will allow
their involvement under their rather strict guidelines. These avenues, however, seldom
lead to a definite conclusion since the case cannot be fashioned to ultimately resolve the
matter of jurisdiction.
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. William Wildcat of the Lac du Flambeau Reservation outlined the
situation on his reservation in Wisconsin:

_We own and operate our own fish hatchery in Lac du Flambeau. A problem in
this area is the Department of Natural Resources. ... we get the fish, take the
eges, hatch jem, rear ’em and then put 'em back into our reservation with no
finanecial assistance from the DNR. Maybe in 1974, I made a survey. I found that
the amount of licenses sold within our reservation by the various big shots and
S0 forthz that produce about $40,000 and that $40,000 was directed only at
fishing licenses, The $40,000 then evidently went into Madison, [from] which
our Lac du Flambeau effort has no assistance, We are continuing to stock these
lakes on the reservation, trying to keep the tourism effort alive, which really
produqes summer jobs for our people, but we're really concerned that there is no
financial assistance from the people who have the financial assistance in the
State, which is the DNR®

Mr. Wildcat went on to explain that the Lac du Flambeau have
amended their constitution and bylaws to extend jurisdiction over all
land and waters (some 126 lakes) within the reservation. They do not
know, however, what will happen when they instigate a major licens-
ing program so important to the support of their hatcheries and ulti-
mately their economy. Again, it becomes a jurisdictional issue when
the potential conflict with the State arises, as past incidents and present
policy indicate it most surely will. A recent article in the Milwaukee
Sentinel, May 26, 1976, reported that the State Attorney General’s
Office would sue to restrain the Lac Courte Oreilles from enforcing
the hunting and fishing provisions of their conservation code on
waters not completely surrounded by the reservation. Again, the State
chose the litigation route instead of responding to a proposal by the
tribe to the State Department of Natural Resources for reciprocal
honoring of tribal and State licenses on and off the reservation.

2._ OFF-RESERVATION HUNTING AND FISIIING

_Relative to the attention and energy devoted to on-reservation juris-
dictional disputes, jurisdiction over Indians exercising hunting and
fishing rights off-reservation secured by Federal treaty or agreement
has been an area of intensive and prolonged litigation. States have in-
herent authority to regulate the taking of fish and game within their
boundaries. Geer v. Connecticut, 161 U.S. 519 (1896). Usually State
law can be applied to Indians who are outside the reservation, but there
can be no such application if it would “impair a right granted or re-
served by Federal law.” ¢ Accordingly, a Federal treaty may override
State power to regulate the taking of game.®

To determine when and to what extent State regulatory power over
off-reservation Indian hunting and fishing is preempted by treatics it
is, of course, essential to examine the specific terms of the particular
treaty or other Federal law. Typically, a treaty cedes a land area to the
United States, retaining a defined parcel for a reservation, Also re-
served in many treaties is a right to continue hunting or fishing on
Jands other than those retained.

_ Some of the most commonly reserved off-reservation rights are found
in treaties with Indians of the Northwest. Those treaties often reserve
a right to fish “at usual and accustomed places” which is “in common

® Gréat TLakes hearing transcript, vol. II, at page 66,
* Mescalero Apache Trihe v. Jones. 411 TR, 145, 148 (1973).
58 Missourt v. Helland, 252 U.8. 418 (1820).
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with the citizens of the territory.” % Flunting rights have been referred
to as “the privilege of hunting . . . on open and unclaimed lands”.*?
Or the right may be “on unclaimed lands in common with citizens”.®
Other treaties have acknowledged that Indians have “the right to
hunt on the unoccupied lands of the United States so long as the game
may be found thereon, and so long as peace subsists among the whites
and the Indians on the borders of the hunting districts”.*

Off-reservation hunting and fishing rights have also been an im-
portant subject of litigation in the Great Lakes region. Treaties there
have been less explicit. One treaty provides that Indians residing in
the territory ceded by the treaty “shall have the right to hunt and fish
therein until otherwise ordered by the President.” ¢ Because of the
great importance of fishing to Indians of the Great Lakes, it has been
held that a treaty which says merely that certain lands adjacent to a
lake will be set aside “for the use of the Chippewas of Lake Superior”
includes fishing rights of the lake even though it is outside reservation
boundaries.®

How a court will construe an off-reservation treaty hunting or fish-
ing right with respect to the extent of that right or jurisdiction of a
State to regulate it, necessarily turns on the construction of the
language used. The rules of treaty construction are especially impor-
tant in dealing with off-reservation rights.*? Proper construction often
demands extensive reference to historical and anthropological evi-
dence to determine the intent and understanding of the Indians at
the time of the treaty.? )

Analysis of established regulatory jurisdiction over off-reservation
hunting and fishing rights relates to particular circumstances and
causes. The principles of any particular case must be understood and
applied in light of the language and context of the particular treaty
or agreement. Moreover, this area is particularly affected by political
and emotional concerns and pressures which color and affect considera-
tions of jurisdiction,

(a) The States

By far the most extensively litigated off-reservation rights have
been fishing rights at “usual and accustomed places” secured to
Indians “in common with the citizens of the territory.” It has been
held by the U.S. Supreme Court that Puyallup Tribe v. Department
of Game, 391 U.S. 892 (1968) (Puyallup I) permits the right of the
Indians to be regulated by the State where such regulation is reason-
able. necessary for conservation and does not discriminate against
Indians. In subsequent proceedings in the same case, the court made
it clear that only State regulations which have been shown to be
necessary to prevent destruction of the fish resource fit the “necessary

5 Jee e g, Treaty with the Yakimas, 12 Stat. 951,
5T E Treaty of Medicine Creek, 10 Stat. 1132,
1 Treaty with the Walla Wallas. 12 Stat. 9435.
52 Fl.eg., Treaty with the Eastern Band Shoshone and Bannock, 15 Stat 673,

¢ Chippewa Treaty of 1854, 1¢ Stat, 1109,

ol Qtate v, Gurnoe, 53 Wis, 24 390, 192 N.W. 24 892 ( 1972).

62 Treaties must be interpreted as Indians would have understood them, doubtful ex-
pressions must be resolved in favor of Indian parties, and the treaties must be construed
Hiber-lly in fa-or of the Indians. See: generally Wilkinson and Volkman, su»va,

8 See. e g, United States v. Wasghington, 384 F. Supp. 312 (W.D. Wash, 1974), aff’d 520
F, 24 676 (9th Cir. 1973), cert. denied . US. ~—r— (1978) ; Sohappy v._Smith, 302
F. Supp. 899 (D. Ore 1969) ;: State v. Gurnoe, supra; State v. Tinno, 94 Ida. 759, 397
P. 2d 1386 (1972). Cf. United States v. Winans, supra. : )
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for conservation” standard. Department of Game v. Puyqllup Tribe,
414 U.S. 44 (1973) (Puyalbup I1).5*

The Puyallup cases veaffirm an earlier decision of the Court based on
the same treaty language which indicated that Indian rights were more
extensive than those of the average citizen and any holding to the con-
trary would create “an impotent outcome to negotiations and the con-
vention, which seem to promise more and give the word of the Nation
for more.” > The Court had also recogmzed that the right of the
Indians to fish could not be conditioned upon the purchase of a State
license.®® While allowing State regulation of “the manner of fishing,
the size of the take, the 1estriction of commercial fishing, and the like,”
the Supreme Court restricts the type of regulations to which Indians
may be subjected to those which are required to conserve the resource.
Thus, regulations applicable to Indians are not judged by the normal
standards which govern applicability of State laws to citizens with-
out treaty rights. Instead, they are held to the higher, “necessary for
conservation” standard.®” And consequently, regulations which are
applicable to both Indians and non-Indians, such as those restricting
all net fishing for steelhead, are discriminatory against Indians.cs

Other recent cases ® have applied the Puyallup rules, refining the
concepts to give the states and tribes guidance in their application.
The Sohappy Case indicated that in order for a state regulation to be
necessary for conservation, it must be the least restrictive which can
be imposed consistent with assuring that enough fish escape harvest
in order to spawn, that State regulatory agencies must deal with
Indian treaty fishing as a separate and distinct subject from fishing
by others, and that Indian interests must be considered just as the
interests of sport and commercial fishermen are considered. The court
rejected the notion that “conservation” includes State goals beyond
assuring that the continued existence of the fish resource would not be
imperiled. Regulations based on State policies concerned with alloca-
tion and use of the fish resource, not merely its perpetuation, are there-
fore inapplicable to Indian treaty fishermen.

% Whatever apparent practical wisdom may have motivated the decisions in the
Puyallwfp cases, allowing the exercise of State police power over a federally reserved right
seems inconsistent with the principle that Indian rights stemming from Federal treaties
are immune from State regulation because of the supremacy clanse. Further, the holding
is difficult to reconcile with axioms of treaty construction, as Indians hardly could under-
stand_that their treaty rights would be subjected to control by some non-Indian entity,
indeed one that was not then even in existence at the time. It also seems inconsistent with
the court’s own requirement in Puyallup I that the treaty right cannot be “qualified or
conditioned by the State”. 391 U.S. at 399, Remarkably, the Supreme Court in %uz/allup I
cited no_case or other authority specifically holding that Indian treaty rights can Dbe
regulated by the State. Instead, a few cases in which dicta to that effect appeared were
cited, The court simply reached the conclusion based on its inability to find any reason
that the rights could not be regulated. stating: “And we see no reason why the right
of the Indians may not also be regulated by an appropriate exercise fo the police power of
the State”, 391 U.S. 398, The lack of foundation for the Supreme Court’'s extension of
State power over federally secured rights has been strongly criticized, See U7.R. v. Wash-
ington, supra, 384 I Supp. at 334-39; and Johnson, The State v. Indian, Off-Reservation
Fishing: United States Supreme Court Error, 47 Wash. L. Rev. 212 (1972). It wonld
appear that the Court was heavily influenced by an improvident stipulation in the case
that Indian fishing “would virtually exterminate the salmon and steelhead fish runs” if
it were allowed to continue free of state regulation. 391 U.S. at 403 n.15. Whatever
questions might be raised as to the correctness of the Puyallup decisions allowing State
regulation, it'is the law of the 1and.

% TTnited States v. Winans, supra, 198 U.S. at 380,

% Tuleg v. Washington 315 TS, 681 (1942).

57 Puyallup I, 391 U.8. 362, 401 n. 14

% Puyvallup 11, supra.

© Sohappy v. Smith, supra; United States v. Washington, supra.
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In United States v. Washington, the district court followed So-
happy and went farther in delineating the circumstances under which
the States might 1egulate the Indian treaty fishing right off the reser-
vation. Conservation was defined as allowing State regulation only
where State measures are required for the perpetuation of a par-
ticular species of fish which cannot be achieved by restricting non-
Indian fishing. In addition, the court found that the tribes them-
selves have the power to regulate their members’ treaty fishing. If
tribes meet certain conditions and qualifications designed to demon-
strate capability to promulgate and enforce fishing regulations, the
State may not regulate their treaty rights at all, although the tribe
must adopt and enforce any State conservation measure which has
been shown to the court to be necessary for conservation. The State
may regulate the fishing of all other tribes any time that it demon-
strates to the court in advance that such a regulation is necessary for
conservation. The advance is not necessary in cases of emergency.

It has been held by one court that Indian fishing inconsistent with
tribal regulations is outside the protection of the “in common” treaty
right and thus is subject to State law.”®

The Ninth Circuit Court of Appeals in affirming the district court
decision in United States v. Washington provided a cogent, after-
the-fact explanation of why State conservation regulations should be
applicable to Indians exercising an “in common” treaty right. The
court analogized the relationship of treaty Indians and other fisher-
men to a cotenancy. Neither partv can destroy the subiject matter of
the treaty, and the State cannot interfere with the Indians’ right to
fish when it is necessary to prevent destruction of a particular species.

Unless and until the Supreme Court modifies the Puyallup rule
allowing State regulation of Indian treaty rights which may be exer-
cised “in common with” non-Indians, the rule undoubtedly will be
applicable to off-reservation rights to hunt and fish which are couched
in that language or other language nearly identical to it. The Supreme
Court has recently shown its intent to apply the rule to an agreement
providing for an Indian hunting right on lands given up by the
Indians “in common with all other persons.” ™t

Holcomb v. Confederated Tribes of the Umatilla Indian Reser-
vation, 382 F.2d 1013 (9th Cir. 1967) utilized the “necessary for
conservation” standard as a measure of permissible State regulation
of an off-reservation “privilege of hunting . . . on unclaimed lands
in common with citizens.” Another pre-Puyallup case required that
State regulation of Indian treaty fishing under the “in common
with” Janguage was indispensable to accomplishing the conser-
vation objective.™ =

Where the off-reservation right is not qualified by language indi-
cating that Indians intend to share it with non-Tndians, the allowance
of State regulation Joses its rationale. Thus. in State v. Arthur. 74 Tda.
251, 261 P. 2d 185 (1953), the Idaho Supreme Court held that a treaty
with the %\*ez Perce Indians reserving the right to hunt upon “open
and nnclaimed land” entitled them to hunt on land owned by the Fed-

™ State v. Gowdy, 462 P.2d 461 (Or. Appn. 1969).
T Antoine v. Washington, 420 U.S. 194, 207 (1975).

i Uaison v. Confederated Trives of the Umatilla Indian Reservation, 311 F.2d 169 (9th
. L
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eral Government and other land not settled and occupied by whites
under possessory rights or patent “without limitation, restriction or
burden” imposed by State regulations. . '

More recently, and after the Puyallugv_decmons, the same court
construing a Shoshone-Bannock treaty “right to hunt on the unoc-
cupied lands of the United States so long as game may be found
thereon, and so long as peace subsists among the white and Indians
on the borders of the hunting districts,” found that, like th,(—;; right in
the Nez Perce treaty, it was “unequivocal” anc “ynqualified.” ™ Based
on the Indians’ understanding at the time of the treaty, the court
found that the hunting right expressed in the treaty included fishing
activity. Tho court, however, seemed to soften the earlier decision in
Arthur by suggesting that State regulation of the fishing right mxghp
he possible upon a showing of necessity for conservation. The court
neither expressly overruled Arthur, nor stated that had the State
shown necessity for conservation, it would have upheld the regula-

tion. The court said:

q appear i if gqualified treaty fishing rights received this kind of
spg:i;‘loglx}gteqcxg)o:l‘. .d.l%'lcttzle e)gercis]; of an unqualified treaty right to ﬁSI'l ... Cer-
tainly cannot be regulated by the state unless it clearly proves.regulatlon of the
treaty Indians fishing in question to be necessary for preservation of the fishery.
497 P.2d at 1393, )

The Ténno court did not really have to reach the question of
whether the Puyallup rule must be applied but rather seems to be rea-
soning a fortiori. The concurring opinlon of Justice McQuade criti-
cizes this aspect of the decision, insisting that “[n]othing in Puyallup
requires deviation from Arthwr in deciding this case.” * o

The Supreme Court of Michigan also has recognized the distine-
tion between the off-reservation rights considered in Puyallup and its
progency and other rights, not subject to the same qualification. A
Chippewa treaty provided that the Indians who “reside in the terri-
torv hereby ceded. shall have the right to hunt and fish therein, until
otherwise ordered by the President.” The court found that this off-
roservation rioht rendered invalid the eame regulations of the State
as to Indizns covered by the treaty.” A Michigan lower court h%s ruled
that “the right of hunting on the land ceded” found in an 1835 Chip-
pewa, and Ottawa treaty subjected the Indians to State regulations
which are “unnccessary to prevent a substantial depletion of the fish
supply.” 7 On appeal, the Indian defendant has argued that the site
of his arrest was not in the ceded area but it is within the Bay Mills
Indian Reservation, but that if the court finds it to be off the reserva-
tion, that the Puyaliup rule onght not to be applied to this unqualified
treaty right. The case awaits decision. )

Becanse of the savings clause in Public Law 280. the conclusions as
to the limits of State jurisdiction over off-reservation rights ave the
sarae in both Public Law 280 and non-Public Law 280 States.”™

The difficnltics experienced by Indian people in exercising their off-
reservation rights and their conflicts with the States is well known. The
history of this conflict is long and well recognized. Justice Miller in

7 State v. Tinno, 94 Ida. 759, 597 P.2d 1386 (1972).

4 4 P.2d at 13086, I _ _
ki }’%Zp?e V. }ondreau. 284 Mich. 539, 183 N.W, 24 375 (1971).

1 people v. LeBRlanc, 55 Mich, App. 684, 223 N.W. 24 305 (1974).
R g., State v. Gurnoe, supra.
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United States v. Miller, 18 U.S. 375, 38384 (1886) delivered the most
famous language, saying:

They (the Indians) owe no allegiance to the States and receive from them
né6 protection. Becanse of local ill feeling, the people of the States where they
are found are often their deadliest enemies.

Although some relationships have changed, the underlying con-
flict remains. Judge Buins delivered the following language nearly
100 years later concerning off-reservation fishing rights:

* % % T deplore situations that make it necessary for us [District Court judges]
{0 become enduring managers of the fisheries, forests and highways, to say noth-
ing of school districts, police departments, and so on. The record in this case,
and the history set forth in the Puyallup and Antnine cases, among others, make
it crystal clear that it has been recalcitrance of Washington State officials (and
their local non-Indian commercial and sports fishing allies) which produced the
denial of Indian rights requiring intervention by the District Court. This respon-
sibility should neither escape notice nor be forgotten.™

The State of Washington has not relented.

They [the State] have done everything possible to throw obstacles in front of
the tribes in their efforts towards implementing the decision . .. They [non-
Indians] fished last year with complete disregard for their own regulations, the
State’s regulations that is. The State attempted in some instances to arrest these
people but the courts refused to prosecute them,”

The Washington Post reported on June 28, 1976, that non-Indian
commercial fishermen continued to defy a Federal court order banning
fishing and only when faced with possible contempt citations did the
State officials relent and agree to enforcement. This came 6 months
after Gov. Dan Evans offered testimony in Yakima, Wash., that
issues were settled and only cooperation over management need be
worried over.®® Further examples serve no purpose. It is summed up
concisely by Peter R. Taft in recent congressional testimony.

I think we have. a situation which is developing similarly day by day now in
the :State of Washington where in effect, the State courts and the State adminis-
tyat_mn both have totally abandoned the protection of Indian treaty rights in
fishing and pave thro'wn the total burden of enforcement of fishing rights not
only for Indians, but in effect, for commercial and sports fishermen as well into
federal court.

Tpgy have tproxyn up their hands. They have abandoned any semblance of rec-
ognition of obligations to the tribes in that instance.®

Reid P. Chambers, Associate Solicitor, Division of Indian A ffairs,
U.S. Department of the Interior, concurred in testimony at those
same hearings.

*” ¥ ¥ [T]pe situation out in the State of Washington which is virtually one of
Ifm lessness in ter‘.ms' of what the State courts are doing in that State. The State
&upreme.Couyt within the last two weeks, has come down with a decision that is
gr(isslylvg)tlattlve of ttheiISupreme Court of the United States decisions.

oca ate courts have issued injunections against ti ce federd
court decrees in the State of Washington.® ¢ enforcement of federal
_ What is needed most desperately is firm congressional commitment
to protection of these rights so vital to the integrity of the Indians

® United States v. Washington, 520 F.2d 676, 693 (9th ini

™ Charlie Peterson, Makah Indian Tribe N % Hearinee ab ssacsg) (coneurring opinion).

© %;ortlixwest X’.jI‘r[auscript At 674, exhibi¢ 83, Lcatings at 438-39.

earings before the Subcommittee on Administrative Pract

ietxgg!(:g Corgmittee on the Judiciary, June 22, 1976. Testimony of lget%iSRfu'll(‘iaftPr.ggg?sutlz‘Slsf
Att Ibi%v tegée:ral, Land and Natural Resources Division. Department of Justice.
oos, do ale i&‘.eong of5§$id g Chambers. See Northwest Trollers Association et al. v.
10767, oy . Op. 21 (Superior Court of W ashington, Thurston County, June 1,
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of the Northwest and elsewhere. To succumb to the lawlessness of sonie
segments of the society in order to quell the controversy is repugnant
to the most fundamental notions upon which any society is based,
particularly one that has taken so much in exchange for the few guar-

antees extended.

() Federal regulation \

The Federal Government has acted in at least one instance to pro-
vide regulations for off-reservation treaty fishing. In 1967, the Secre-
tary of the Interior promulgated regulations that appear at 25 CFR
Part 956. Those regulations twice have been reformulated but never
have been fully implemented. The regulations provide merely for
identification cards for Indians, identification of fishing equipment
and a framework for later issuance of substantive regulations to gov-
ern the exercise of treaty fishing rights.

Tt has been indicated above that the Secretary has been held to
lack power to regulate treaty rights on the reservation. It would scem
to follow that he could not regulate them outside the reservation
without enabling legislation.®® The authority of the Secretary to enact
off-reservation treaty fishing regulations in absence of legislation has
not been tested. It is unreasonable to predict that if there were such a
test, the result would track decisions regarding a State’s power to
regulate the same rights. Thus, where a right is specifically to be shared
between Indians and non-Indians, as is the case with the “in common
with” rights, Federal regulations may be upheld, while rights not
subject to such qualification will not be. Congress has given the Presi-
dent power to prescribe regulations to carry out provisions of acts and
treaties relating to Indian affairs.®* Under this authority, the Secre-
tary could make any regulations which fulfill treaty purposes. Under
the Puyallup reasoning as expanded by the United States v. Washing-
ton cotenancy analogy, it would appear that the Secretary can promul-
gate regulations necessary to preserve the resource which 1s to be
shared as between Indians and non-Indians according to treaty terms.*

Some treaties by their terms may furnish a basis for the Xixecutive
to promulgate regulations. For instance, it has been suggested that the
phrase “until otherwise ordered by the President” following definition
of the hunting and fishing right in the Chippewa Treaty of 1854 would
empower the President to “issue an order limiting or extinguishing
the hunting and fishing rights of the Indian.” People v. Jondreou,
supra, 185 N.W, 2d at 381. It certainly would seem that any such order
would have to be consistent with the purpose of the treaty as under-
stood by the Indians at the time they entered into it. The conclusion
of the Michigan court is probably correct but should be limited to
sitnations in which regulations can be demonstrated to fulfill treaty
purposes.’® .

As in other areas, indirect impact is felt from congressional and
other Federal actions, A recent report of the Senate Committee on
Appropriations for fiscal year 1977 is pertinent. While appropriating
funds to implement United States v. Washington, the committee

8 See Hobbs, “Indian Hunting and Fishing Rights IL,” Geérge Washington Law Review

1251, 1266 note 87.
5?4 95 1.8.C. 9: United States v. Clapox, 35 F. 575 (D. Ore, 1888).
i Compare, ‘The James G, Swan,” 50 F. 108 (D. Wash, 1892},
& Compare, Rockbridge v. Lincoln, 449 F.2d 567 (9th Cir. 1971).
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directs the establishment of a high ranking advisory group to design
a long-range management and enforcement mechanism. Such group
would be under the Secretary of the Interior and would include fishery
enhancement in its considerations, and shall have fair representation
from all major parties involved in United States v. Washington. The
report then goes on to require that the plan will be forwarded to
appropriate State and Federal agencies for implementation, while
the Secretary of the Interior is to analyze how that Department might
assist the tribes and States in complying. The notion that tribes be
excluded from implementation while being subject to compliance is
inappropriate.

In a recent report to Congress from the Comptroller General on
protection of fishery resources # Indian rights are not mentioned. The
report suggested that Congress consider imposing management meas-
ures on U.S. fiisheries where States faill to do so. How any such plan
could be designed or implemented without contemplating Indian
treaty rights is incomprehensible,

(e) Tribal regulation

The discussion of the limits on State regulation carries the clear
implication that the appropriate regulator of fish and game taken
pursuant to treaty rights is the Indian tribe which holds the right.
In Settler v. Lameer, 507 F.2d 231 (9th Cir. 1974), it was decided
that Indian off-reservation treaty fishing rights include a right to
regulate. It was specifically held that a tribe with an off-reservation
right “in common with the citizens of the territory” has authority
to arrest and prosecute tribal members outside the reservation for
violation of tribal fishing regulations. The holding was supported by
evidence as to the Indians’ understanding and customary practices
concerning contrel of members at the time of the treaty. The fact that
continned Indian self-regulation was comprehended by the treaty
enables the tribe today to exercise its regulatory power at “usual and
accustomed places” outside reservation boundaries. This does not in-
fringe on the State’s sovereignty because the tirbe’s regulatory power
is protected bv the supremacy clause of the Constitution.

As indicated previeusly, in the section concerning State regulation
of off-reservation rights, the Federal circuit court in United States v.
Washington also validated the power of the tribes to regulate their
members’ treaty fishing outside the reservation at usual and accus-
tomed fishing sites. If tribes meet certain qualifiactions and conditions
fashioned by the court, the State is enjoined from any regulation what-
soever. While as a matter of law under Puyallup the State possesses
limited jurisdiction to prevent destruction to the resources, a remedy
was developed which assured that with responsible tribal manage-
ment, State control could be precluded.’® The injunction also required
that a qualified tribe must adopt and enforce as its own any State regu-
lation shown to the court to be necessary for conservation. Ifailure to
do so could be a ground for stripping the tribe of its self-regulating
status. .

The sphere of permissible State regulatory power over Indian
treaty fishing probably is greatest in the case of the “in common with”

87 Qee, ‘Comptroller General’s report to Congress, “Action is Needed Now To Protect Our
Fishery Resnurces,” GGD-76-34, February 18, 19786,
88 See United States v, Washington, supre. 320 F.2d at 686.
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treaty Janguage. The exact limits of State vis-a-vis tribal rights must
be determined by reference to the treaty language; evidence concern-
ing treaty purposes; and the understanding of the parties. Accord-
ingly, the question of whether there is any State regulatory power
and the extent of it would depend on these factors.

Although the conclusion in State v. Gowdy. supra, that Indian fish-
ing in violation of tribal regulations subjects that fishing to State
regulation, appears to be basically correct, it should be pointed out that
Indian regulation, like non-Indian regulation, takes account of many
goals which are not strictly related to conservation (e.g., allocation of
fishing opportunity and fishing sites).** Any violation of a tribal regu-
lation which is not necessary for conseravtion should not subject an
Indian guilty of such an infraction to the full range of State regula-
tory power.

3. ABORIGINAL FISIIING RIGHTS

An area which has received almost no consideration by the courts
is Indian hunting and fishing outside Indian reservation boundaries
not embodied in any treaty. Most Indian rights which are found in
treaties are aboriginal rights that have been preserved by mention of
the rights in the treaty, with language preserving them all or in part,
or by absence of any language giving up the rights. Because any anal-
ysis of Indian treaties is necessarily based upon the notion of reserved
rights—that anything not given up is retained, the total absence of a
treaty would argue for a continuation of aboriginal rights as they
always were.

The relationship of the United States to Indians—one of having an
exclusive right to deal with the Indians and to extinguish their rights—
was first articulated in the case of Johnson v. Melntosh.” That case
makes it clear that the United States succeeded to the sovercign rights
of the “discovering” nations who first came to the New World, but that
sovereignty was subject to a right of occupancy, or aboriginal title, of
the Indians.?* The Supreme Court has recently said of these principles
of aboriginal title:

It very early became accepted doctrine in this Court that although feo title to
the lands occupied by the Indians when the colonists arrived became vested in
the sovereign—first the discovering European nation and later the original States
and the United States—a right of occupancy in the Indian tribes was nevertheless
recognized. That right, sometimes called Indian title and good against all but the
sovereign, could be terminated only by sovereign act. Once the United States was
organized and the Constitution adopted, these tribal rights to Indian lands he-
came the exclusive province of the Federal law. Indian title recognized to be
only a right of occupancy was extinguished only by the United States.™

The exclusive right of extinguishing aboriginal property tights of
Indians was reflected in the Indian Non-Intercourse Act, now codified
in the current form at 25 U.S.C. § 177. It would appear, then, that the
supremacy clause to the U.S. Constitution, operating via 25 U.S.C.
§ 177, which embodies the preemptive right of the United States to
deal with Indians, would preclude the exercise of any State authority
over presently existing aboriginal rights.

8 See Settler v. Lameer, supra, 507 B.24 at 237.

20 2, U.8, (8 Wheat.) 543 (1823).

%21 U.8. at 596.

2 Oneida Indion Nation v, County of Cneida, 414 U.S. 661, 667 (1947).
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In State v. Quigley, 52 Wash. 2d 234, 324 P, 2d 827 (1959), tne Wash-
ington Supreme Court held that an Indian did not possess aboriginal
rights which prevented the exercise of State power to regulate his
hunting. In that case, the Indian failed to show that his aboriginal
right continued unextinguished. He had been arrested on lands he had
purchased from a non-Indian. The Quigley panel was of the view that
Indian title had been extinguished, although there was no express
statutory or other clear manifestation of extinguishment. The case is
questionable for this reason. Further, the court failed to distinguish
between an extinguishment of title as to land and the ri ght to hunt on
such land. Court of Claims cases have made clear that the two rights
are severable and distinct.

Even though aboriginal title to land may have been extinguished
by a tribe’s acceptance of compensation for the Government's unau-
thorized taking of Iands, that would not necessarily extinguish aborig-
inal hunting and fishing rights unless they were specifically dealt
with in resolving the Indians’ claim against the Government.

The Interior Department Solicitor is of the opinion that this is the
case with the Kootenai Tribe of Idaho which received compensation
for lands taken mistakenly from the tribe which never participated in
a treaty with the United States.”® The same opinion deals with the
question of to what extent a State might regulate the exercise of their
aboriginal rights, It points out that there is no sound authority per-
mitting State jurisdiction over the rights, as they would appear to be
protected by the supremacy clause. But in the case of Kake v. & gan,®t
the Court held that the aboriginal fishing rights of Alaska Natives
were not exclusive, and certain Federal regulations could not exempt
them from Alaska’s antifish trap law without appropriate legisla-
tion. The Court acknowledged that the aboriginal fishing rights of
the Indians are property over which Alaska had disclaimed jurisdic-
tion in its Statehood Enabling Act, but that the Enabling Act did not
mandate exclusive Federal jurisdiction over such matters, It seems to
allow State regulation based on the “migratory habits of salmon”
which would make the presence of fishing traps “no merely local
matter.”

Kake was actually concerned with the extent of permissible Federal
power to regulate and permit Indian fishing. It does not appear that
the basis for the preemptive impact of aboriginal rights over the
exercise of State regulatory power was fully considered. Furthermore,
the anomolous situation of Alaska Natives was in a state of consid-
erable uncertainty at the time of the Kake decision; it has now been
resolved by the Alaska Native Claims Settlement Act, 43 U.S.0,
sec. 1601, e¢ seq. The Supreme Court of Idaho will soon be deciding
the question of whether and to what extent a State may regulate the
exercise of aboriginal hunting rights of the Kootenai Tribe. State
v. Coffee.

FInpinGs

(a) Indian tribes and individuals have been, and continue to be,
subjected to continuous challenges by States and local non-Indians

q“_-'*_Memorandum from Associate Solicitor to Commissioner of Indian Affairs, dated Qct. 29,
i,
94269 US. 60 (1962),
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over exercise of treaty and aboriginal hunting, fishing, trapping, and
gathering rights,

° (b) b‘glt'esghave failed and/or refused to implement Federal court
determinations as to the nature and scope of these important rights,
thereby denying Indian tribes and people the effective exercise of
these rights. ) ] ) )

(c) Indian hunting, fishing, trapping, and gathering rights are
an integral part of their culture, trade, and commerce, and are impor-
tant to their continued survival and economic viability.

(d) State refusal to recognize and assist in the protection of these
rights has promoted lawlessness and the effect of such State action
is manifest of racial distinction which denies Indian people the equal
protection of the laws in the exercise of their treaty rights.

(e) Failure to understand and appreciate the historical and legal
foundation of Indian hunting, fishing, trapping, and gathering rights,
coupled with growing competition for a diminishing resource, leads
to non-Indian proposals for abrogations of these Indian rights; is
inconsistent with the moral and legal foundations upon which they
rest; and contributes to an atmosphere of disregard for Federal court
determinations concerning such rights.

f) Extensive and costly litigation has gone far to define the extent
of these rights, and legislatively changing existing relationships will
occasion renewed and extensive lawsnits to the economic detriment
of all concerned. )

(g) Federal actions which do not contemplate the integral role of
Indian tribes in future management and planning for the protection
of their resources is inconsistent with the viability of their rights and
the importance to the resource.

RECOMMENDATIONS

- (a) Congress should adopt a joint resolution which clearly sup-
ports Indian hunting, fishing, trapping, and gathering rights free
from State regulation which unequivecally states that it shall not
be the policy of Congress to abrogate these rights. . .

(b) Congress should make specific legislative provision for the
recovery of attorney fees and expenses against any litigant adverse to
the vindication of a treaty right brought by or against an Indian
tribe or individual where the Indian litigant prevails in such a suit.
Of particular importance are situations where the exercise of rights
is frustrated by the acts or omissions of the various States in the
exercise of their police power. v ) S

Provision should be made in the immediate future for funds to
Indian tribes to obtain legal counsel to vindicate rights presently
being challenged by the States, Where successful litigation generates
attorney fees. that money may either be returned to the Treasury or
be used in other areas where legal expertise is needed by tribes to
clarify or implement jurisdictional provisions: for example amend-
ments to tribal constitutions or bylaws; development of tribal law
and order codes; or negotiation of mutual management compacts,
ct cetera. )

(¢) In recognition that Congress often passes laws which have
impact on Indian rights by indirection, such as authorizations for
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the building of a dam. there should be provision which will contem-
plate such impact. Ad hoc compensation is simply not appropriate
or sufficient where such impact may totally wipe out an economic base
or cultural structure when prior review could obviate such a result.
Provisions for review such as are found in section 102(C) of the
National Environmental Policy Act [43 1.S.C. 4332] wonld require
investigation and research into possible infringements with notice
and opportunity to the potentially affected tribe for input.

As a corollary to the above provisions, enactments by the various
States which directly or indirectly impact on the exercise of Indian
rights should be subjected to similar review provisions. Such enact-
ments by States are forbidden when they interfere with Indian rights.
Emergency provision should be made for those situations which
present exigent circumstances with additional provision for speedy
review.

(d) In recognition of the significant impact which international
considerations have on Indian rights, specific provision shonld be made
for Indian representation on such bodies: for example. International
Pacific Salmon Fisheries Commission and the National Marine Fish-
eries Services of the United States.

Of significant importance is congressional cognizance and recog-
nition of the importance of equal participation by Indian tribes in
implementing plans for enforcement, management, and enhancement
of fisheries. It is appropriate and consistent with Indian needs and
their relative role in this area that they be an integral part of the
management and enforcement implementation. Congressional action
should so reflect. )

B. Cxp Cusrony

* * % T ean remember [the welfare woiker] coming and toking some of mv
cousins and friends. I didn't know why and I didn’t question it. It was just
done and it had always been done * ¥ *?

It is still being done. but now it is being aggressively questioned
and fought, and hopefully in some places, the frequency of removing
Indian children from their homes to non-Indian adoptive or foster
care homes has lessened.

The issue is a crucial one in Tndian country. and its ramifications
are many. Removal of Indians from Indian societv has serious long-
and short-term effects, both for the trihe and for the individual child
removed from his/her home environment who may suffer untold
social and psychological consequences. Louis La Rose, chairman of
the Winnebacoo Tribe, exnressed the anoer of manv when commenting
on the debacle of the Indian child placement situation:

T think the crnelest trick that the white man has éver done to Indian children
is to take them into adoption courts, erase all of their records and send them
off to some nebulous family that has a value system that is A-1 in the State
of Nebraska and that child reaches 16 or 17, he is a little brown child residing
in a white community and he goes back to the reservation and he has absolutely
no idea who his relatives are. and they effectively make him a non-person snd
I think . .. they destroy him. And if you have ever talked to an individnal
like that when he comes to a reservation ... I get depressed?

One of the most pervasive components of the varioug assimilation or
termination phases of American policy has been the notion that the

1 Tostimrny of Valapeis Thacker gsouthern California transeript at 88,
2 Midwest franseript at 42425,
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way to destroy Indian tribal integrity and culture, usually justified as
“civilizing Indians,” is to vemove Tndian children from theu" hm]nes
and tribal settings. This effort began in earnest in the 1880’s when
Indian children were rexnoved from their homes and sent to distant
boarding schools. The Indian people fought this removal with what-
ever means were at their disposal. It is not necessary here to recount
the horror stories, reams of which are well decumented—suiiice to say
that the resultant mortalities were incredible and the brutality against
Indian students belies any notion of civilization. Many current tribal
leaders still bitterly remember their own experiences. Peter MacDon-
ald, Chairman ofithe Navajo Nation, related tales of corporal punish-
ment administered for speaking Navajo in school.? Although boarding
schools still are in existence and still present major problems, many of
the more perverse practices, fortunately, appear to have receded.

Current issues focus more on the problems of the adoption of Indian
children by non-Indian families and the temporary and permanent
placement of Indian children in non-Indian foster care homes and
institutions. It is a curious paradox that many early, non-Indian com-
mentators, observing Indian culture, praised familial and tribal devo-
tion to their children, yet now, after generations of contact and conflict
with Western civilization, so many Indian families are perceived as or
found to be incapable of child rearing. The practices of assimilation
and removal have had their impact. ]

The jurisdictional questions are fairly simple: who decides whether
an Indian child needs to be removed from his or her home, and who
decides where and how that child is to be raised? In America todz}.v,
these decisions are made by a combination of public and private social
service agencies and court systems. The question further refined
becomes: Do tribal authorities make these decisions for dependent
Indian childien, or do non-Indian authorities make these decisions?
In this century, most decisions have been made by non-Indian author-
ities. The pattern, however, is beginning to shift, as tribes, through
their court systems, and developing tribal social service agencles,
reassert their historical role in the care and protection of Indian
children,

One might ask, since both Indian and non-Tndian systems shm_ﬂd
act in the best interests of the child, what difference it makes which
court, has jurisdiction. The difference is that these decisions are in-
herently biased by the cultural setting of the decisionmaker and the
history as to what has happened to Indian children when decisions are
made by non-Indian authorities. Several years ago, it was estimated on
the best available data that 25 to 85 percent of all Indian children aie
being raised by non-Indians in homes and institutions.* =

An Indian family’s initial contact with these non-Indian_institu-
tions is usually the “welfare worker.” Given the destitute and impov-
erished conditions extant on many reservations and in the urban areas
to which Indians were relocated, public assistance is a painful but
necessary reality. The social workers, who are usually untrained ° and
have little or no understanding of Indian lifestyle or culture, make
judgmients concerning the adequacy of the Indian child’s upbringing.

3 Transeript of heavings before the U.8, Commission on Civil Rights, window Rock,
Arviz., Oct, 22-24, 1973, at 18,

4 Indian Family Defense, Winter, 1974, .
ST?I?trig]med i'sydeﬁned as lacking an M.S.W, Unfortunately, most BLS W, programs do

not include any training with respect to Indians. .
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Even assuming that the judgment is correct and that the welfare
worker has not imposed inapplicable social-cultural values, if the
judgment is negative, then the social worker should attempt to pl:OVlde
counsel to the family. The effort should be made to maintain an intact
family unit while problems are being resolved. Unfortunately, given
cultural barriers, this effort is often not possible. ) ‘

The next step 1s frequently termination of parental rights. Econom-
ically dependent parents are often urged to consent to the removal of
their child. The termination of parental rights is done through a court
proceeding. Once parental rights are terminated, the court, again
relying on the poorly trained, often biased or judgmental social
worker, then decides the question of the custody [placement] of the
child. If custody is given to public or private social service agencies,
they then decide the actual placement of the child. In adoption pro-
ceedings, the court will rule on the actual adoptive family.

Within these systems, two levels of abuse can and do occur. In the
initial determination of parental neglect ¢ the conceptual basis for
removing a child from the custody of his/her parents is widely dis-
cretionary and the evaluation process involves the imposition of cul-
tural and familial values which are often opposed to values held by
the Indian family. Second, assuming that there is a real need to remove
the child from its natural parents, children are all too frequently
placed in non-Indian homes, thereby depriving the child of his or her
tribal and cultural heritage. Non-Indian institutions apparently have
a very difficult time finding Indian foster homes and adoptive parents.
In recent years. some States are making concentrated efforts to im-
prove; ” however, many of the home approval criteria are rigid and
inappropriate for the economy and lifestyle of many Indian families.
Because of this, many fine potential Indian adoptive and foster care
families are rejected or, fearing rejection, do not apply. This process
can eliminate blood relatives of the child.

Unless a tribe is actively involved with child welfare issues through
its court system and its social service agencies, it has almost no way of
knowing what is occurring with respect to its minor tribal members.?
Even where a tribe is actively involved with these issues, there are sub-
stantial difficulties, particularly when events occur outside of its ter-
ritorial jurisdiction. There is no existing requirement that public or
private social service agencies. whether they are close by or in dis-
tant cities, have to notify a tribe when they take action with respect
to any tribal member.® Even when a tribe seeks to aggressively assert
its interests in child custody proceedings in non-Indian forums, it can.
not do so as a matter of right.?®

A particular problem also exists where the child is entitled to moneys
based on tribal membership-—either on a yearly per capita basis or

8 Tew Indian children are brought to conrt hased on “abuse’.

7 Testimony .of Gerald Thomas, Director of Social Services, Washington State, Northwest
transerint at 109

8 Because of the lack of any systematic and comprehensive recordkeeping, even the non-
Indian agencies which are removing Indian children on a daily basis do not know the
full dimensions of the prohlem. Several State social service agency officials who were
contacted as part of the dnta eollection process (presented in the following section) ex-
pressed surnrise at the statizties they gathered.

2 Although the Washington State social service agency stated that it was their practice
to notifv trihal officials whenever it took any action involving tribal members this policy
is, however, not codified. Northwest transcript at 501. Tribal frustration with the general
pattern of nonnntice is reflected by a Gila River ordinance which makes it a criminal
nﬁ‘pn:e to remove an Indian child from the reservation without the consent of. the tribal
conrt, .

10 Matter of Greybull, 343 P. 24 1079 (1973)

81

otherwise—and the tribe is vequired to tuin these moneys over to
agencies and placement families.

1. THE DEMOGRAPHY OF TIIE PROBLEM !

Because of the various recordkeeping systems of States and coun-
ties, it is difficult to obtain a picture of the full dimensions of this
problem, Data is often grossly incomplete, omitting crucial information
such as whether placements are made to Indian or non-Indian homes.
Information is often not available on all the factors which affect the
placement issue, such as private agencies.

The: data in this section has been calculated on the most conserva-
tive basis possible; the figures presented therefore reflect the most
minimal statement of the problem. Adoption statistics are calculated
by using the child’s age at adoption and projecting pattern based on
available yearly placement patterns. Foster care figures are derived
from the most recent yearly statistics available. All statistics are from
1973-1976 unless otherwise indicated.

Statistics are presented for those States where a significant Indian

population resides.

Alaska

There are 28,334 Alaskan Natives under 21. Of these, 957 (or 1 out
of every 29.6) Alaskan Native children has been adopted; 93 percent
of these were adopted by non-Native families. The adoption rate for
non-Native children is 1 out of 184.7. By proportion, there are 4.6
times (460 percent) as many Native children in adoptive homes as
there are non-Native children,

There are 393 (or 1 out of every 72) Alaskan Native children in fos-
ter care. The foster care rate for non-Natives is 1 out of every 219.
There are, therefore. by proportion, 3 times (300 percent) as many
Native children in foster care as non-Native children, No data was
available on how many children are placed in non-Native homes or
institutions.

Arizona

There are 54,709 Indian children under 21 in Arizona. Of these,
1089 (or 1 out of every 52.7) Indian children has been adopted. The
adoption rate for non-Indian children is 1 out of every 220.4. There
are therefore, by proportion, 4.2 times (420 percent) as many Indian
children in adoptive homes as there are non-Indian children.

There are 558 (or 1 out of every 98) Indian children in foster carve.)®
The foster care rate for non-Indians is 1 out of every 263.6. There are
therefore, by proportion, 2.7 times (270 percent) as many Indian
children in foster care as there are non-Indian children.

California

There are 39,579 Indian children under 21 in California. Of these,
1,507 (or 1 out of every 26.3) Indian children has heen adopted: 92.5
percent of these were adopted by non-Indian families. The adoption

 Much of this rection is baged on Indian Child Welfare Statistical Survev, July 1976,
prepared for the Task TForce hy the Association on Amerfean Indian Affairs, Inc.; all
data unless otherwise indicated is from this survey

112 Absolute minimal estimate,
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rate for non-Indian children is 1 out of every 219.8. There are there-
fore, by proportion, 8.4 times (840 percent) as many Indian children
in adoptive homes as there are non-Indian children.

There are 319 (or 1 out of every 124) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 366.6. There are
therefore by proportion 2.7 times (270 percent) as many Indian chil-
dren in foster care as there are non-Indian children. No data was
available on how many Indian children are placed in non-Indian
Lomes or institutions, '

Idaho

There are 3,808 Indian children nnder 21 in Idaho. The figures
on adoptions are too small to be statistically significant.
. There are 296 (or 1 out of every 12.9) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 82.7. There are
therefore by proportion, 6.4 times (640 percent) as many Indian chil-
dren in foster care as there are non-Indian children. ’

Maine

There are 1,084 Indian children under 21 in Maine. Of these, 0.4%
were placed for adoption during 1974-75.

There are 82 (or 1 out of every 13.2) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 251.9, There are
therefore by proportion, 19.1 times (1,910 percent) as many Indian
children in foster care as there are non-Indian children; 64 percent of
the Indian children are in non-Indian foster care homes.

Bichigan

There are 7,404 Indian children under 21 in 3lichigan. Of these,
912 (or 1 out of every 8.1) Indian children has been adopted. No data
was available on adoptions by non-Indians. The adoption rate for
non-Indian children is 1 out of every 30.3. There are therefore by
proportion, 3.7 times (370 percent) as many Indian children in adop-
tive homes as there are non-Indian children.

There are 82 (or 1 out of every 90) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 641, There are
therefore by proportion, 7.1 times (710 percent) as many Indian chil-
dren in foster care as theve are non-Indian children. No data was avail-
able en how many Indian children are placed in non-Indian homes
and institutions.

Minnesota

vThere ave 12,672 Indian children under 21 in Minnesota. OF these,
1,594 (or 1 out of every 7.9) Indian children has been adopted; 97.5
percent of these were adopted by non-Indian families. The adoption
rate for non-Indian children is 1 out of every 31.1. There are therefore
by proportion, 3.9 times (390 percent) as many Indian children in
adoptive homes as there are non-Indian children.

There are 737 (or 1 out of every 17.2) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 283.8. There are
therefore by proportion, 16.5 times (1,650 percent) as many Indian
children in foster care as there are non-Indian children. No data was
available on how many Indian children are placed in non-Indian
pomes or mstitutions, '
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Montana

There are 15,124 Indian children under 21 in Montana. Of these,
541 (or 1 out of every 30) Indian children has been adopted ; 87 percent
of these were adopted by non-Indian families. The adoption rate for
non-Indian children is 1 out of every 144.6. There are therefore by
proportion, 4.8 times (480 percent) as many Indian children in adop-
tive homes as there are non-Indian children.

There are 534 (or 1 out of every 28.3) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 363.5. There are
therefore by proportion, 12.8 times (1,280 percent) as many Indian
children in foster care as there are non-Indian children. No data was
available on how many Indian childien ave placed in non-Indian
homes or institutions.

Nevada ‘

There are 3,739 Indian children under 21 in Nevada. The figures
on adoptions are too small to be statistically significant.

There are 79 (or 1 out of every 47.3) Indian children in foster carve.
The foster care rate for non-Indians is 1 out of every 333.8. There are
therefore by proportion, 7.0 times (710 percent) as many Indian chil-
dren in foster cave as there ave non-Indian children. No data was
available on how many Indian children are placed in non-Indian
homes and institutions.

New Mexico

There are 41,315 Indian children under 21 in New Mexico. The
figures on adoptions are too small to be statistically significant.

There are 287 (or 1 out of every 147) Indian children in foster care.
The rate for non-Indians is 1 out of every 343. There are therefore
by proportion, 24 (240 percent) as many Indian children in foster
care as there are non-Indian children. No data is available on how
many Indian children are placed in non-Indian homes and institu-

tions.

New York

There are 10,627 Indian children under 21 in New York. The figures
on adoptions are too small to be statistically significant.

"There are 142 (or 1 out of every 74.8) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 222.6. There are
therefore by proportion, 8 times (300 percent) as many Indian chil-
dven in foster carve as there are non-Indian children. An estimated
96.5 percent are placed in non-Indian foster homes.

North Dalkota

There are 8.126 Indian children under 21 in North Dalkota. Of these,
969 (or 1 out of every 30.4) Indian children has been adopted. Seventy-
five percent of these were adopted by non-Indian families. The adop-
tion rate for non-Indian children is 1 out of every 86.2. There are
therefore by proportion, 2.8 times (280 percent) as many Indian
children in adoptive homes as there are non-Indian children.

There are 296 (or 1 out of every 27.7) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 553.8. There
are therefore by proportion, 20.1 times (2.010 percent) as many Indian
children in foster care as there are non-Indian children. No data was
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available on how many Indian children are placed in non-Indian
homes and institutions.

Oregon

There are 6,839 Indian children under 21 in Oregon. Of these 402
(or 1 out of every 17) Indian children has been adopted. No data was
available on adoptions by non-Indian families. The adoption rate for
non-Indian children is 1 out of every 19.2. There are therefore by
proportion, 1.1 times (110 percent) as many Indian children in adop-
tive homes as there are non-Indian children. .

There are 247 (or 1 out of every 27.7) Indian children in foster
care. The foster care rate for non-Indians is 1 out of every 228.5.
There are therefore by proportion, 8.2 times (820 percent) as many
Indian children in foster care as there are non-Indian children. No
data was available on how many Indian children are placed in non-
Indian homes and institutions.

Oklahoma

There are 45,511 Indian children under 21 in Oklahoma. Of these,
1,116 (or 1 out of every 40.8) Indian children has been adopted. No
data was available on adoption by non-Indians. The adoption rate
for non-Indian children is 1 out of every 188.1 There are thercfore
by proportion 4.4 times (460 percent) as many Indian children in
adoptive homes as there are non-Indian children.

There are 337 (or 1 out of every 133) Indian children in foster
care. The foster care rate for non-Indians is 1 out of every 551.
There are therefore by proportion 8.9 times (410 percent) as many
Tndian children in foster care as there are non-Indian children. No
data was available on how many Indian children are placed in non-
Tndian homes and institutions.

South Dakota

There are 18,322 Indian children under 21 in South Dakota. Of
these, 1,019 (or 1 out of every 18) Indian children has been adopted.
No data was available on adoptions by non-Indians. The adoption
rate for non-Indian children is 1 out of every 32.4. There are there-
fore by proportion, 1.6 times (180 percent) as many Indian children
in adoptive homes as there are non-Indian children.

There are 832 (or 1 out of every 22) Indian children in foster care,
The foster care rate for non-Indians is 1 out of every 492.1. Theie
are therefore by proportion 22.4 times (2,040 percent) as many In-
dian children in foster care as there are non-Indians. No data was
available on liow many Tndian children are placed in non-Indian
homes.

Washinglon

There are 15.980 Indian children nnder 21 in Washington. Of these,
740 (or 1 out of every 21.8) Indian children has been adopted. No data
was available on adoptions by non-Indians. The adoption rate for
non-Indian children is 1 ount of every 407. There are therefore hy
proportion. 18.8 times (1,900 percent) as many Indian children in
adontive homes as there are non-Indian children.

There are 559. or 1 out of everv 28.9 Indian children in foster care,
The foster care rate for non-Indians is 1 ont of every 275. There ave
therefore by proportion. 9.6 times (960 percent) as many Indian
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children in foster care as there are non-Indian children. Eighty per-
cent of these were placed in non-Indian homes.
Wisconsin

There are 10,456 Indian children under 21 in Wisconsin, Of these,
7383 (or 1 out of every 14.3) Indian children has been adopted. No data
was available on adoptions by non-Indians. The adoption rate for
non-Indian children is 1 out of every 251.5. Thete are therefore by
proportion, 17.9 times (1,760 percent) as many Indian children in
adoptive homes as there are non-Indian children.

There are 545 (or 1 out of every 19) Indian children in foster care.
The foster care rate for non-Indians is 1 out of cvery 252, Therve are
therefore by proportion, 13.4 times (1,330 percent) as many Indian
children in foster care as there are non-Indian childien. No data
was available on how many Indian children are placed in non-Indian
homes and institutions.

Wyoming

There are 2,832 Indian children under 21 in Wyoming. The figmies
on adoptions are too small to be statistically significant.

There are 98 (or 1 out of every 28.9) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 301.6 There
aie therefore by proportion, 104 times (1,040 percent) as many In-
dian children in foster care as there are non-Indian children. Fifty-
seven percent of the Indian children in State foster care are in
non-Indian homes; and 51 percent of the children in BIA foster care
are in non-Indian homes.

Utah

There are 6,690 Indian children under 21 in Utah, Of these, 328,
(or 1 out of every 20.4) Indian children has been adopted. No data
was available on adoptions by non-Indians. The adoption rate for
non-Indian children is 1 out of every 68.5. There arc therefore by
proportion 3.4 times (340 percent) as many Indian children in adop-
{ive homes as there are non-Indian children.

There ave 249 (or 1 out of every 26.4) Indian children in foster
care. The foster care rate for non-Indians is 1 out of every 402.9.
There are therefore by proportion, 15 times (1,500 percent) as many
Tndian children in foster care as there are non-Indian children. No
data was available on how many Indian children are placed in non-
Tndian homes and institutions.

2. LECAL STATUS—WIIO DECIDES?

The Federal courts, as well as some State courts, have generally
recognized the crucial place which the issne of child custody holds
in the framework of tribal self-determination.

. If tribal sover?ignty is to have any meaning at all at this juncture of history,
it must‘necessa.nly include the right within its own boundaries and membership
to provide for its young, a sine qua non to the preservation of its identity.*®

The most recent Supreme Court case on the subject, Fisher v. Dis-
trict Couwrt** affirmed the jurisdiction of the Northern Cheyenne

;;-’ %\;qrthqutlt)r%nscript, exhibi}tr{M il
isconsin Potowatomies o annahville Indiana Community v. Houston, 39 . .
719, 730 (W D, Mich.. 1973), ! v . Hous 396 F. Supp
1447 L Ed. 24 106 (1978).
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Tribal Cowt to make custody determinations in the face of a chal-
lenge to have such jurisdiction taien by Montana State courts. Since
Montana had not acquired any jurisdiction over Indian country pur-
suant to Public Law 280, and the action arose on the reservation, the
Supreme Court characterized the tribal comt’s juirisdiction as
exclusive.

Many Indian child placement issues do not necessavily arise in such
clean-cut fashion. Frequently, the physical location of the child affects
whether the tribal court has jurisdiction. Decoteawn v. The District
Courts is a case involving a conflict between State and tribal juris-
diction, wheie the pertinent acts ocenrred on both trust land and non-
trust land. The Supreme Comt npheld State jurisdiction based on a
finding that the non-tiust portion of the “former” resel vation had
been torminated. In that case. the tiihal interest in the welfare of its
minor member. however, cannot he as a practical matter any less than
where geography assures jurisdiction.

Although Decotean did not deal with the issue of “domicile,” it 18
pertinent to child welfare jurisdiction. “Domicile” is a legal concept
that does not depend exclusively on one’s physical location at any
one given mornent in time, rather it is based on the apparent inten-
tion of permanent residency. Many Indian families move back and
forth from a 1eservation dwelling to border communities or even
to distant commumnities, depending on employment and educational
opportunities. The domicile of a child is often viewed as a basis for
a conrt’s jnrisdiction to determine his/her custody. In these situations
where family ties to the reservation are strong, but the child is tem-
porarily off the reservation, a fairly strong Tegal argument can be
made for tribal court jurisdiction. In a recent New Mexico case in-
volving a Navaho child situated off reservation in Gallup, N. Mex,
it was argued that the Navajo tribal court is the appropriate forum
to determine custody.®

Child rearing and the maintenance of tribal identity are ‘“essential tribal
relations” [citation omitted]. By paralyzing the ability of the tribe to per-
petuate itself, the intrusion of a State in family relationships within the Navaho
Nation and interference with a child's ethnic identity with the tribe of his birth
are ultimately the most severe methods of undermining retained tribal sover-

eignty and autonomy.”

This concept of court jurisdiction is based on the tribal status of
the individual rather than the mere geography of the child and recog-
Nizos that the tribal relationship is one of parens patrice to all its
minor tribal members. It is an attractive formmnlation, considering
that in reality, Indian children are usually culturally and tribally
terminated by placements to non-Indian homes when they are subject
to State court systems.'® This has not been given substantial recogni-
tion by the courts.’® As a practical matter, this construction seems
limited to situations where the Indian child is in 1easonable prox-
imity to the tiibal cowit, such as in a border town. Applying this
construction to an Indian child living in Chicago who is an enrolled

P ——

15400 T8, 4235 (1075).

16 Qee e, Wisconsin Potowatomies nf the Hannaliville Indian Community v. Houston,
supra; and Shaving Bear v. Pearson, et al, S.D. Civ. Ct., 6th Juirisdiction Cir, June 21,
1974 (unreperted)
o.;g-In the matter of the Adoption of Randall Nathan Swanson, Amicus Culae Brief, No.
- [

8 Jhid at 8.
18 See, Matter of Greyhull, 343 P 24 1079 (1973).

87

El_wmbqu of the Yakima Nation would cieate major practical diflicul-
]iﬁis‘c{;&iggt a well-defined operating system for effectuating tribal

Just as mobility will frequently 1emove Indian childien from
reservation systems and bring them into initial contact with non-
Indian systems, o mobility will also remove a child subject to a tribal
court’s jurisdiction into another geographic jurisdict'io’ﬁ; ’i‘l(lis cw(n
create the following problem: After a {ribal court determines chﬁd
custody, the child leaves the reservation, and the issue of (’11%%0(1»' is
relitigated in a non-Indian court. Generally, between the States, the
constitutional standard of “full faith and credit” governs the way one
court will treat the decisions of another. This standard is not é(§11cti—
tutionally required of State coutts with respect to the }'ndomonts:,of
tribal courts. State courts can (and some do)—under the pf?ndpb of
comity—respect between sovereigns—recognize the determinations of
tribal courts, Recently the Maryland Ceoumrt of Appeals refused to
allow Maryland courts to determine the custody of a Crow child
where that determination had been made by the Crow Tribal Court.2

Fixpixgs

1. The removal of Indian children from their natural homes and
tribal setting has been and continues to be a national crisis.

2. Removal of Indian children from their cultural setting seriously
impacts a long-term tribal survival and has damaging social and
psychological nnpact on many individual Indian children.

3. Non-Indian public and private agencies, with some exceptions
show .almost no sensitivity to Indian culture and society. ,

4." Recent litigation In attempting to cure the problem of the re-
moval of Indian children, although valuable, cannot affect a total
solution. ( » ‘

P T o . .

5. The current systems of data collection concerning the removal
and placement of Indian children are woefully inadequate and “hide”
the full dimension of the problems. ’

: 61.. Th‘s _E}.S.I Go%fe_rlm?ent, pursuant to its trust respounsibility to
ndian tribes. has failed to protect the most valual f

' ) 5 s ble resource
tribe—its children. ( of any

1. The policy of the United States should be to do all within its
power to insure that Indian children 1emain in Indian homes.

RECOMMENDATIONS

’ 1. Cf)l;{}:ress should, by comprehensive legislation, directly address
he problems of Tndian child placement. The legislation should
adhere to the following principles: h
r . . Nt v . . ~ .
L Jihohlsgue obf'(’utstod}a of an Indian child domiciled on a reserva-
tion shall be subject to the exclusive jurisdietion ibal cow
: xclus juri ion of the tr :
where such exists. : ° tribal conrt
_ b'. Where an Indian child is not domiciled on a reservation and sub-
](jfoéhto Iﬂ}flﬁirlidi)(:tlo'n of non-Indian authorities, the tribe of origin
of the child shall be given reasonable noti g i Tectin
_ | be ‘ ce before any acti Te :
his/her custody is taken. i wny action aftecting

0 Wakefield v. Little Light, 276 Md. 333, 347 A 2d 228 (1975)
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c. The tribe of origin shall have the right to intervene as a party in
interest in child placement proceedings.

d. Non-Indian social service agencies, as a condition to the Federal
funding they receive. shall have an affirmative obligation—by specific
programs—to: .

(i) provide training concerning Indian culture and traditions
to all its staff; i . .

(i1) establish a preference for placement of Indian children in
Indian homes; v )

(iii) evaluate and change all economically and culturally in-
appropriate placement criteria; ) ) N

(iv) consult with Indian tribes in establishing (i), (i), and

1i1).

e. éigl)liﬁcant Federal financial resources should be appropriated for

development and maintenance of Indian operated foster care homes

and institutions: i
(i) in reservation areas such resources should be made directly

available to the tribe; _
(ii) in off-reservation areas, such resources should be available
to appropriate local Indian organizations.
f. The Secretary of the Interior should be authorized to: )
(1) undertake a detailed study of the manner and form of child
placement records; ) )
(ii) to definitely determine the full statistical picture of child
placement as it currently exists; )
(iii) to require standardized child placement recordkeeping
systems from all agencies receiving Federal moneys;
(iv) to require annual reports from such agencies pursuant
to the mandatory recordkeeping system A
v) to review all rules and regulations of the Federal Govern-
ment with respect to child placement, and revise such, in consul-
tation with Indian tribes and child placement agencies to reflect
Federal policy of retaining Indian children in Indian homes.

C. Jurmspiction OvErR Nox-INDIANS

This area must be approached on several levels. There is widespread
apprehension in the non-Indian community residing on or near Indian
reservations concerning the exercise or potential exercise of tribal
jurisdiction over non-Indians. This feeling appears to be, at least in
part, based on a major nonunderstanding in the non-Indian community
about the legal status of Indian tribes and their historical-constitu-
tional relationship with the Federal Government. Complicating this
yacuum of knowledge is an implicit, and sometimes explicit, viewpoint
that while it might be permissible for Indian tribes to have power
over Indians. it is somehow morally inappropriate to have such power
over non-Indians within their territories, In this furor over the exer-
cise of power, Indian governments are, in the political arena, being
held to higher standards of performance than Americans generally ex-
pect from their public institutions—it is as if competence of non-
Tndian governments is assumed and that of Indian governments must

be demonstrated.
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On the technical-legal side of the issue, there is no question that the
case for Indian jurisdiction—be it exclusive in some components and
concurrent in other components—over non-Indians is rooted in funda-
mental, long established principles of international law and domestic
constitutional Jaw. The case is persuasive, although it is not as yet
subject in every instance to definitive Supreme Court decisions.

As persuasive as the legal case for tribal jurisdiction over non-In-
djans is, the actual exercise of this jurisdiction has been relatively
limited. Many tribes, while affirming that they retain jurisdiction, have
not yet sought to exercise jurisdiction over non-Indians. This tribal
décision has been based, and probably will continue to be based, en
several practical realities: (1) the size and economic ability of a par-
tienlar tribe; (2) the tribal relationship with neighboring counties
and the State within which it is located; (3) demonstrated willingness
or lack thereof of non-Indian governments to provide fair and im-
partial treatment of the Indian community; and (4) the physical prox-
imity or isolation of the tribe to other government services. In a sense,
the performance by non-Indian governments of the responsibilities
they have assumed in exercising jurisdiction over any matter on an
Indian reservation will play a strong role in any tribal decision as to
whether to exericse jurisdiction over non-Indians,

1. THE LEGAL CASE FOR JURISDICTION OVTR\ NON-INDIANS

To trace what jurisdiction is retained by Indian tribes today, it is
necessary to start with the concept that sovereign tribes have full
jurisdictional powers, except to the extent that specific components
may have been limited by the United States. The loss of jurisdiction is
not to be inferred. It must be specifically found in acts of Congress or
treaties. Chief Justice John Marshall in 1832 stated the classic formu-
lation of domestic constitutional law, upon which Federal Indian law
has been based :

The Indian nations had always been considered as distinet, independent polit-
ieal communities, retaining their original natural rights, as undisputed pos-
sessors to the soil, from time immemorial, with the single exception of that
imposed by the irresistible power. * * ** ~

At that time the only powers that had been removed from tribes
generally were related to international jurisdiction—the rights to go
to war and enter into compacts and treaties with nations other than
the United States. Chief Justice Marshall characterized this condi-
tion as “domestic, dependent nations, * * *72

Treaties are, of course, one mechanism whereby jurisdiction could
have been ceded from the tribe to the Federal Government. While
there may be an individual tribe that by treaty divested itself of juris-
diction, the gencral construction of early treaty language does not
lead to that conclusion. There iIs much langnage in the early treaties
pertaining to the trial and prosecution of offenses committed within
the Indian territories. The phrase most frequently found is for tribes
to “deliver up” persons who committed offenses in the territory of the

1 Worcester v. Georgia 31 U.S. 515 559 (1832) : although the concept has undergon
modification, it is still viable, as a basis for the current Federal meempt?on test of idgnti?
tying jurisdiction. Mc{)lanahan v. Arizona State Tax Comm., 411 U.S. 1684 (1973).
2The Cherokee Nation v. State of Georgia 30 T:S. 1, 16 “they may, more correctly
perhaps, be denominated domestic dependent nations : . ’
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tribes.® This phrase must be construed in its historical context as well
as in its plain treaty language. Many of these same treaties required
the “delivery up” of both non-Indians and Indians who committed
serious offenses. No one has seriously maintained that Indians divested
themselves of jurisdiction over tribal members by treaty. At best,
these provisions should be read to extend concurrent jurisdiction over
tribal members. The same construction is logically applicable to non-
Indians. It is instructive to indicate how Congress perceived the jur-
isdictional relationship in the treaties it approved and the legslation
it adopted pursuant to those treaties:

It will be seen that we cannot, consistently with the provisions of some of
our treaties, and of the territorial act, extend our criminal laws to offenses com-
mitted by or against Indians, of which the tribes have exclusive jurisdict_ion;
and it is rather of courtesy than of right that we undertake to punish crimes
committed in that territory by and against our own citizens.*

The courtesy referred to by the House committee in its report on
what would become the General Crimes Act underscores a fundamental
Federal policy in the early years of the Republic—to be a buffer be-
tween the Indian tribes and the non-Indian citizens who were fre-
quently perceived as being a threat to the tribes. This buffer function
was designed to try to keep conflicts from developing. It clearly was
not based on any congressional notion that tribes lacked power to
punish violators of their domestic peace. o o

The views of the Commissoners of Indian Affairs in 1834, which in
large measure resulted in the Trade and Intercourse Act, section 25 of
which became known as the General Crimes Act (codified as 18 U.S.C.
sec. 1152), give credence to the view that Congress recognized Indian
jurisdiction and was not acting to abrogate such power, but rather
to insure harmony:

If the Indians are exposed to any danger, there is none greater than the res-
idence among them of unprincipled white men.

% * * * * * *

. . . while Government has reserved a constitutional supervision over all her
red children. She has solemnly guaranteed protection of life and property to
every tribe who removes here, and given assurance that no state or territory
shall exercise jurisdiction over them. Hence intercourse laws are necessary;
they may be made so energetic, too, as to defer offender, be they citizens of the
United States or individuals of another tribe, All this may be done without
impairing in the least the independence of the fribe within its own limits,

Within the limits of the municipal laws of the tribes as may be in force; and
should the laws of the tribes and the laws of the United States given concurrent
jurisdiction, this would create no difficulty. It is, indeed, desirable to encourage
the several tribes to adopt salutary laws, as far as possible, and render less fre-
quent the intervention of Government.®

It is a curious twist of revisionist history that two lower Federal
courts, Ez parte Morgan, 20 F. 298, 308 (W.D. Ark 1883), and
Ewx parte Kenyon, 14 F. CAs. 353 (No. 7720) (W.D. Ark. 1878),
would cite section 25 of the Trade and Intercourse Act as prohibiting
tribal jurisdiction with respect to non-Indians. These cases, which did

3 See e.g. treaty dated Jan. 21, 1783 with the Wyandat, Delaware, Chippewa, and Ottawa
Tribes, art. 5. p. 1: treaty concluded Jan. 9, 1789 with the Wyandot, Delaware, Ottawa,

Chippewa. Pottowatomie. and Sac Tribes, art 9, p. 2; treaty with the Chippéwa«of the:

Mississippi tribe concluded Mar. 19, 1867 ; agreement with the Red Lake Band of Chippe-
was, concluded Ang. 23, 1886; ftreaty with the Sioux Brule, Oglala, Miniconjou,
Yanktnnai, Hunkpada, Blackfeet. Cothead, Two Kettle, San Arcs and Santee, and the
Arapahoe tribes, concluded Feh, 24, 1869 art 1,

4FLR. Rep. No. 474, 23d Congress, 1st session 13 (1834).

5 Ibid., Report to the Secretary of War, Document S, appendix.
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not provide any reasoning in support of their conclusions, are, as will
be shown, erroneous.®

The General Crimes Act, then known as section 25 of the Trade and
Intercourse Act, was one section of a three-part comprehensive effort
to deal with the subject of Federal-Indian relations. The three bills
teported from the Fouse Committee on Indian Affairs were for: the
regulation of ‘trade and intercourse with the various Indian tribes, the
organization of the Department of Indian Affairs and a bill to estab-
lish & western Indian territory. Only the first two were enacted 1nto
law. The committee report, however, was a combined one:

These relations, though subjects of different bills, are intimately connected.
They are parts of a system; and of a system which is, itself, also intimately
acquainted with the general legislation of the Country. They have, theretore,
deemed it proper to present, in the same report, their views on the subject
empraced in the several bills.’

This view of the committee is extremely pertinent to provisions of
the western Indian territory bill. Although not passed, it sheds signifi-
cant light on the congressional intention with respect to Indian
jurisdiction.

The pertinent provision of the General Crimes Act reads:

Sec. 25. And be it further enacted, that so much of the laws of the United
States as provides for the punishment of crimeés committed within any place
within the sole and exclusive jurisdiction of the United States, shall be in force
in the Indian Country: “Provided, the same shall not extend to crimes committed
by one Indian against the person or property of another Indian.

When this provision is read in concert with the bill establishing the
western territories, it is clear that Congress understood and intended
that the Federal GGovernment would exercise .oncurrent jurisdiction
with the tribes:

Sec. 9. 4nd be it further enacted, that and in all cases when a person not a
member of any tribe shall be convicied to an offense, the punishment whereof by
the laws of the tribe shall be death, the judgment shall be forthwith reported to
the Governor, who may, for good reasons, suspend the execution thereof until the
pleasure of the President shall be known.®

The clear language, “a person not a member of any tribe,” leaves no
room to decuce any other congressional intention than that tribes
retain concurrent jurisdiction over non-Indians within their terri-
tories. Assumning arguendo that the language could be construed as
ambiguous, the dominant rules of statutory construction pertaining to
Federal-Indian relations, that ambiguities be resolved in favor of the
tribes and that jurisdiction will not be lost by inference,® buttress the
conclusion that the General Crimes Act did not terminate such tribal
jurisdiction.

One other major Federal statute has caused some conflict about the
extent of tribal jurisdiction with respect to non-Indians. It is known
as the Major Crimes Act.*® In a major decision on the Federal juris-
diction in Indian country, the U.S. Supreme Court held in ez parte

6 One noted commentator has observed that at no 'time has Congress ever explicitly
acted to deprive Indian tribes of jurisdiction concerning non-Indians. Monroe E, Price,
“Law and the American Indian.” (1973), at 173. The opinion of the Solicitor of the
Department of the Interior, 77 ID. 113 (1970) taking a position opposing jurisdiction
over non-Indians, has been officially withdrawn,

7H., Rept. 474, 23d Cong,, 1st sess, at 1.

8 Ibhid., at 36-37.

% See, Crow v. Oglala Siouxr, 231 F.2d 89, 94 (Sth Cir. 1956), and Cohen, Handbook of
Federal Tndian Law (1942) at 123,

10 Modified and codified in 18 U.8.C. 1153,
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Crow Dog that the Federal district court did not have jurisdiction to
trv a Sioux tribal member for the murder of another tribal member
occurring in Indian country. Crow Dog had been tried and convicted
by tribal authovities. The traditional penalty of support of the
decedent’s family caused an uproar in the non-Indian communty,
prompting the extention of Federal jurisdiction with respect to
enumerated felonies over Indians within Indian territories.

As originally proposed the bill read in part:

Tndians * * * shall therefore in the same courts and the same manner and 1ot
otherwise and shall be subject to the same penalties as are all other persons
charged with the commission of said crimes respectively.™

The italicized language could have been read to strip tribal courts
of their existing jurisdiction; however, this language was deliberately
and specifically struck by Congress for just that reason:

Congressman BuUpp. I desire to suggest another modification of the amepd-
ment—to strike out the words “and not otherwise.” The effect of this modification
will be to give the courts of the United States concurrent jurisdiction with the
Tndian courts in the Indian country. But if these words be not struck out, all
jurisdiction of these offenses will be taken from the existing tribunals of the
Indian country. I think it sufficient that the courts of the United States should
have concurrent jurisdiction in these cases * * %

The amendment as proposed by Congressman Budd was adopted
without debate. o

There are two other pieces of congressional Jegislation that need to
be noted. The first is Public Law 280, which provides for both permis-
sive and mandatory transfer of jurisdiction to the States, Public Law
980 must be interpreted to transfer jurisdiction to the States that is
at least in part concurrent with that of the tribes. This conclusion 18
necessitated by the view that the Federal (overnment has for the most
part only assumed juiisdiction concurrent to that of the tribes and,
therefore, that is what it transfers. o o

An important piece of legislation, both as a limitation on jurisdic-
tion and an affirmation of its existence, is the Indian Civil Rights Act
of 1968. This legislation, among other things, makes applicable to the
operation of tribal governments and courts many of the bill of rights
type protections that are not constitutionally applicable to tribes. In
the early Department of the Interior draft of the bill, the phrase
“American Indian” was used throughout to define the class of persons
to whom the rights were being extended. This phrase was deliberately
changed to read “any persons”—a phrase clearly including non-In-
dians—in the legislation as finally passed.** This evidences a clear
expression on the part of Congress that tribes continue to possess juris-
diction over non-Indians within their boundaries.

The further importance of the 1968 Indian Civil Rights Act is that
it mitigates against any colorable argument that non-Indians be in
any respect denied basic rights by being subject to the jurisdiction of
tribal governments.

Tt should be clear, therefore, that Congress, at least in the area of
criminal jurisdiction, has not affirmatively acted to terminate jurisdic-
tion over non-Indians. In the civil area, there are numerous court

1 Congressional Record, vol. 16, pt. IT, at 934 (1885). )

12 Symmary report of the constitutional rights of Ameriean Indians of the Senate Sub-
ecommittee on Constitutional Rights, of the Senate Judiclary Committee, 89th Cong, 2d
sess., at 9-10.
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decisions upholding tiibal power; there are, however, several specific
instances where Congress has granted certain States power in delin-
eated areas. The general proposition is, however, the same. Tribal
authorities have jurisdiction over non-Indians in civil areas generally
and, even where Congress has legislated in the field, and/or allowed
the State to exercise jurisdiction, absent a specific termination of tribal
powers, such jurisdiction is deemed to run concurrently with tribal
jurisdiction.®®

In Morris v. Hitchcock, 194 U.S. 384 (1904), the U.S. Supreme
Court upheld the authority of the Chickasaw Nation to levy a tax
on the cattle of non-Indian lessees of tribal land. The court in that
case relied upon the power of the tribe to control the presence within
the territory assigned to persons who might otherwise be regarded as
intruders * * * as sanctioned and recognized by the United States in
treaties. The notion that the allotment acts and the resultant sanction
for non-Indians to enter and reside in Indian country, including the
establishment of towns and cities, somehow divested tribes of their
sovereign powers, was laid to rest by the Eighth Circuit Court of
Appeals 1 year later in Buster v. Wright.** This case involved the
authority of the Creeks to tax non-Indians conducting business within
their borders. The court stated :

This power to govern the people within its territories was repeatly guaranteed

to the Creek tribe by the United States.
* * * * * * *

Bpt 'the Jjurisdiction to govern the inhabitants of a country is not conditioned
or limited by the ftitle to the land which they occupy in it, or by the existence
of municipalities therein endowed with power to collect taxes for city purposes
and to enact and enforce municipal ordinances, Neither the United States, nor
a state, nor any other sovereignty loses the power to govern the people within
its borders by the existence of towns and cities therein endowed with the usual
powers 'of municipalities, not by the ownership nor occupaney of the land within
n?s territorial jurisdiction by citizens or foreigners. The establishment of town
s1te§3 and the organization of towns and cities within the limits of this Indian
nation present no persuasive reason why any other rule should prevail in the
meqsureme'nt of its power to fix the terms upon which non-citizens may conduct
pusmess within its borders. The theory that the consent of a government to the
mcor_poration and existence of cities upon its territory or to the conveyance of
the title to lots or lands within it to private individuals exempts the inhabitants
pf such cities and the owners or occupants of such lots from the exercise of all
its governmental powers, while it leaves the inhabitants of other portions of its
country subject to thiem, is too unique and anomalous to invoke assent®

. The most recent litigation, and the one case clearly addressing the
issue of jurisdiction over non-Indians in a clear and concise manner,
Is Oliphant v. Schlie® a case arising on the Port Madison Indian
Reservation in the State of Washington. In this case, a non-Indian
was arrested by the tribal police for assaulting a tribal police officer.
The mcident occurrved on the reservation on trust land. The Federal
district court upheld the challenge to the tribe’s jurisdiction on the
following basis: Congress had neither terminated nor diminished the

13 Qee Williams v. Lee, 350 U.8. 127 (159) ; United States v. Mazurie, 419 U.S, 544 (1975) ;
and Tn the Maitter of the Last Will of Jimeson 228 N.Y. Sunn. 24 466, 68 Misc, 24 945
(1972), holding that the congressional grant of civil jurisdiction (25 U.S:C. 233) to
New York State is concurrent with that of tribal authorities

#4135 F. 947 (&th Cir. 1903)

B Thid, at 051-952. This taxing anthority was also upheld agalnst due process challenges
in Barta v, Oplala Rinne Trihe, 259 T, 24 552 (R (v, 1032,

8 (r, No. 74-2154 (9th Cir. Ang, 24 1976) (W.D. Wash. 1974) anneal docketed No.
74-2154 oth Cir. April 30, 1974. Contre, Dodge v. Nakei 298 F. Supp. 17 (D. Arlz. 1968)
and United States v. Pollman, 364 F. Supp. 995 (D. Mont, 1978).
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reservation and Congress had not limited the tribe’s sovereign powers
to exercise such jurisdiction.’” Although the court limited its holding
to the particular fact pattern of this case, there is nothing in the
reasoning of the court that would preclude the same holding regard-
less of the technical status—either trust or fee simple—of the land so
long as it was within reservation boundaries. Specifically, the court
found that the reservation had not been diminished,'®* and lence the
principles of United States v. Celestine, 25 U.S. 278(1909), that all
tracts in a reservation once established remain part thereof until
specifically separated therefrom by Congress were applicable.

2, INDIAN COUNTRY

Resolving the legal issue of whether tribes have the authority to
exercise jurisdiction over non-Indians within their territory leaves a
major question unanswered: For jurisdictional purposes, what is a
tribe’s territory? “Indian Country” is the phrase that has been de-
veloped historically to define the geogriaphic area in which Federal
and tribal jurisdiction resides. The statutory definition of Indian
Country technically is for criminal jurisdiction purposes; however, it
has been utilized by the courts in both the civil and criminal areas.*
18 U.S.C. Section 1151 defines “Indian Country” thusly:

Except as otherwise provided in sections 1154 and 1156 of this title, the term
“Indian Country” as used in this chapter means (a) all land within the limits
of any Indian reservation under the jurisdiction of the United States Govern-
ment notwithstanding the issuance of any patent, and, including I‘ightSvOf:WE}y
running through the reservation, (b) all dependent Indian communities ywithin
the borders of the United States whether within the original or subsequently
acquired territory thereof, and whether within or without the limits of a state,
and (c¢) all Indian allotments, the Indian titles to which have not been ex-
tinguished, including rights-of-way running through the same.

The crucial part of the definition here is “all land within the limits
of any Indian reservation. * * *? \When most of the foundations and
principles of Federal Indian law were being developed, Indian reser-
vations were almost exclusively occupied by Indians. Few land parcels
had been legally conveyed within reservations to non-Indians. Today,
the picture is demographically different. Those reservations which
have had the misfortune to have been subject to the allotment acts,
frequently have “a crazy patchwork quilt or checkerboard” pattern
of land ownership: non-Indian lands held in fee patent, individual
Indian allotments held in trust, and tribal lands held in trust. Often in
these situations the majority of the land ownership and population
within the reservation boundaries is non-Indian. The land owned by
non-Indians is also frequently the most fertile or commercially valu-
able land. . ) )

These patterns of land ownership are most prevalent in the Midwest
area and occasionally in the West.»* For example, the Omaha Reser-

17 See Appellees’ brief for an excellent exposition of the theory and law of tribal juris-
dictinn over non-Indians.

18 Decoteau. discussed infra, is no tapplicable to this section, as it concerns what lands
are Indian Country and not the jurisdiction of the tiribe within Indian Country.

1% Qee e.g., U.8. v. Mazurie, 419 U.8, 544 (1975).

92 The statisties in this section are from an undated internal memorandum from P.
Sayad, attorney to the Associate Solicitor, Indian Affairs, Department of the Interior,
entitled “‘Indian and Non-Indian Owned Land on Specific Reservations,” and a telephone
survey of the pertinent BIA agency offices. The statisties were also cross-checked against
data collected by Task Force No. 7. There is often conflict between the data sources as to

specific acreage; where significant conflict exists, telephone survey results were utllized.
These results tend to reflect somewhat higher levels of Indian ownership than do the

Department of the Interior figures.
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vation (Nebraska) is 90 percent non-Indian owned; Devils Lake
(North Dakota) is 79-80 percent non-Indian owned ; Turtle Mountain
(North Dakota) is 93 percent non-Indian owned; Standing Rock
(North and South Dakota) is 64 percent non-Indian owned; Crow
Creek (South Dakota) is 57 percent non-Indiar owned; Rosebud
(South Dakota) is 71 percent non-Indian owned ; Sisseton (South Da-
kota) is 89 percent non-Indian owned; Yankton (South Dakota) is
92 percent non-Indian owned; Flathead (Montana) is 51 percent
non-Indian owned; Fort Peck (Montana) is 56 percent non-Indian
owned ; Coeur d’Alene (Idaho) is 77 percent non-Indian owned; Nez
Perce (Idaho) is 88 percent non-Indian owned; and Umatilla (Ore-
gon) 1s 56 percent non-Indian owned.

The pattern is not, however, even consistent within individual
States. Fort Berthold (North Dakota) is 42 percent Indian owned;
Cheyenne River in South Dakota is 47 percent Indian owned; and
Flandreau (South Dakota) is 70.6 percent Indian owned. ‘

Indian reservations in the Southwest, however, contain very little
non-Indian land ownership: Southern Ute (Colorado) is 99 percent
Indian owned; and in Arizona and New Mexico, most of the land
within the various reservations and pueblos is Indian owned, usually
ata rate of 90 percent or more. '

This pattern is a.pattern of divergency. Indian-owned land is inter-
spersed with non-Indian land where such ownership exists. The mere
fact that land is owned by non-Indians 2 through allotment of a
reservation ! or the establishment of non-Indian communities 22 does
not oust Federal-tribal jurisdiction over criminal and civil events
occurring on that land.2

The courts have devised another test for delineating the perimeters
of Indian Country, and this test requires a reservation-by-reservation
analysis. Known as the Celestine doctrine, the test is that when:

Congress has once established a reservation, all tracts included within it
remain a part of the reservation until separated therefrom by Congress.

Courts, then, inquire whether a treaty, a particular allotment act,
or another congressional enactment has terminated or “diminished”
any portion of the established reservation. Although specifically af-
firmed by Celestine and the line of cases following it,2* the Supreme
Court recently, in a case involving an assertion of jurisdiction by
South Dakota over an Indian on non-trust land, “diminished” the
Lake Traverse Reservation ® (Sisseton-Wahpeton Sioux Tribe), on
the basis of its reading of an 1889 agreement hetween the tribe and
the United States, and the subseyuent congressional enactment of the
agreement.?® The Supreme Court distinguished Decoteaw from other
factual situations because it determined that the tribe intended to
cede all unallotted lands to the United States for a sum certain, re-

20 Kennerly v. District Court of Montana 400 17,8, 423 (1971).

A Bugter v. Wright, 135 T.947 (8th Cir. Ct. 1903).

2 ity of New Town, N. Dak. v. U.8., 454 F.2d 121 (9th Cir. 1972).
. ®The State, however, may also have concurrent jurisdiction pertaining to non-Indians
in these area;.[ 4

#See ez Maitt v. Arnett, 412 U. 8. 481 (1973) ; and Seymour v. .

% DeCotean v. The District Court 420 U”S( 425 (1975). ymour v. Supt

% Act of March 3, 1891, 26 Stat. 1030.
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linquishing “all” of the tribe’s “claim, 1ight, title, and interest” in the
unallotted lands. This was interpreted as a clear intention of the
tribe and Congress to terminate the unallotted portion of the Lake
Traverse Reservation. The Court came to its conclusion, even though
the litigation concerned the crucial issue of child custody where it
has repeatedly recognized tribal jurisdiction and where a tribal court
and justice system had been recently reinstituted. Although not ex-
plicit in the reasoning of the decision was the fact that 89 percent of
the land located within the original boundaries of the reservation
were now owned by non-Indians. The dissent criticized the reasoning
and the result of the majority opinion: '

If thig were a case where a Mason-Dixon type of line had been drawn separat-

ing the land opened for homesteading, from that retained by the Indians, it
might well be argued that the reservation had been diminished; but that is not

the pattern. . . .
* * *

The “crazy quilt” or “checkerboard” jurisdiction defeats the right of self-
government guaranteed by Article 10 of the 1867 Treaty (cite omitted) and never
abrogated.

* ® *

If South Dakota has her way, and the Federal Government and the tribal

government have no jurisdiction when an act takes place in homesteaded spot in
the checkerboard, and South Dakota has no say over acts committed on “trust”
lands. But where in fact did the jurisdictional act occur? Jurisdiction dependent
on the “tract book” promised to be uncertdin and hectic.”
_ “Indian Country” is therefore an ambiguous concept under Court
interpretation and not dependent on the ownership of any particular
tract of land. Rather, it depends on “language” in treaties, agree-
ments and statutes of ancient vintage which opened up reservations to
non-Indian settlement. These documents were generally part of the
land hunger prevalent in the latter half of the 19th Century and
which rarely, 1f ever, considered jurisdiction repercussions. They were
economic real estate transactions, usually imposed upon weak and de-
pendent Indian tribes by their trustee, who curiously was the pur-
chaser of their property.

The question. then, of over what territory the tribe retains juris-
diction—regardless of over whom—is left in these checkerboarded
areas to a case-by-case determination, and since the “facts” will differ
the courts probably will reach divergent results.

* * * *

* * * *

3. VIEWPOINTS
(@) Non-Indians

Perhaps no other issue in Indian law raises the emotional response
from the non-Indian community as does the actuality of or the pros-
pect of Indian tribes exercising jurisdiction over non-Indians. The
issue, _however, regardless of the terminology utilized, is not a strict
legal issue but often a political one. As noted previously, most of the
vocal opponents of tribal jurisdiction are persons residing on or near
an Indian reservation who are or may become the recipients of tribal
jurisdiction. i

A major argument against tribal jurisdiction couched in legal-con-
stitutional rhetoric is that non-Indians would be deprived of their

27 De Coteaw v.District Court, 420 U.S. 425, Justice Douglas.
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constitutional rights as American citizens to be subject to “foreign and
alien” tribal jurisdiction. o )

Legal arguments focusing on what actual constitutional rights are,
and to whom they apply, although pertinent, would not necessarily
reduce any opposition of these individuals. For the “constitutional”
argument, although capable of legal presentation, 1s a minor part of
the concept. For 1t is not the reality of legal rights,** but the percep-
tion of what rights “should be” that permeates the discussions:

We are specifically opposed to jurisliction over nonmembers because this
country was founded on the principle of participating in a government. . . .

Similar expressions, focusing on the fact that non-Indians cannot
vote in tribal elections, and violations thereof are expressed by most
vocal opponents of tribal jurisdiction.?* Other points, not necessarily
legalistic in nature, are also made in opposition to tribal jurisdiction
over non-Indians. There is a strong feeling among some that if in fact
they ave subject to tribal jurisdiotion, they have been had by a mis-
taken Federal Government. Ki Dewar of the Suquamish community
club argues that treaties between Federal Government and the tribal
governments were mistakes of an inexperienced Federal Government,
and are mistakes that should not be perpetuated.® John Cochran, past
president of Flathead Lakers, Inc., felt that Federal Government sold
land to non-Indians on Flathead “under false pretenses,” leading them
to helieve it was no longer an Indian Reservation.®

Going further, some indicate that Federal policy, or at least the
perception of Federal policy at the local level, has caused polarization
between the non-Indian community and the Indian community—that
discrimination against Indians in these communities has increased to
the point that the attorney for MOD—-a group opposing retrocession
generally and jurisdiction over non-Indians particularly—seeks a
change of venue when he has an Indian client who is to be in a
predominantly non-Indian community on or near the Flathead
reservation.® )

Other arguments against tribal jurisdiction focus on a perception
that tribal governments either are not or cannot fairly administer
justice.

I am sure you are not aware of the farce which is “tribal court” ... Now the
non-Indians are expected to sit back and accept jurisdiction of such an inade-
quate set of laws.™

Clarence Nash, an official of the city of Omal, Wash., opposed tribal
jurisdiction, because, among other things, the tribe was not ready
with the machinery of government.®* .

Thomas Tobin, attorney for civil liberties for South Dakota citi-
zens—an organization generally opposed to tribal jurisdiction—main-

22 Court deeisions have upheld a variety of limitations on participation in Government,

8 Marion Schultz, President of Civil® Liberties for South Dakota Citizens, South
Dakota Transerint at 280.

2 Rae e.g.. Testimony of Henry Holwevner, Corson County Real Fstate Owners Assn.,
& Dakota Transeript, at 209; testimony of Robt, Halferty. Todd Countv, $.D. rancher,
Sonth Dakota Transerint at 112: Ki Dewar., Suquamish Community Cluh, Northwest
Transeript at 12; Les Condrad, Yakima ‘County Commissioner, Northwest Transeript at

30 Northwest Transcript at 11,

st South Dakota Transerint at 52.

32 Testimony of F. L. Ingraham. & Dak. Transcript at 23-24.
33 §outh Dakota Transcript at 77.

% Northwest Transcript, at 214.
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tained it was not a question of tribal ability, but that tribal courts
were inherently defective; that it was impossible to have an independ-
ent tribal judiciary “that is not hypercritical of whichever political
faction in power.” % The argument Is that tribal courts are under the

olitical control of the tribe, and can be, therefore, swayed and biased
in the performance of their duties.

Robert Halferty, also a member of C.L.S.D.C., criticized the
“tyranny” and “brevity” of tribal administration.

Another factor of importance is the economic impact that non-
Indians perceive tribal jurisdiction to have. Jack Freeman, Ziebach
County Real Estate Association, opposed assertion of sovereignty
over nonmembers because it would reduce the number of prospective
buyers for reservation property.*” Elizabeth Morris, Quinault Prop-
erty Owners, felt that tribal jurisdiction, among other things, reduced
the value of her group’s holdings.

Not all non-Indians, however, felt that tribal jurisdiction was neces-
sarily inappropriate. Larry Long, State attorney for Bennett County,
South Dakota, stated ;

. ... my experience is that law enforcement personnel tend to get along very
well. And they tend to have nothing short of contempt for attorneys like us who
set around and argue about jurisdiction.

Question. What are your feelings about the tribe exercising jurisdiction over
non-Indians within the exterior boundaries of the reservation?

Answer. Well, my reaction would be basically this. If the tribal court was
constituted and operated in such a manner that there was no question in any-
body’s mind but what an Indian or a non-Indian would receive justice, you know,
@n the tribal court, it wouldn’t make any difference what court a person was

in®

(0) Indian viewpoints

The reassertion of jurisdiction over non-Indians is a fairly recent
development, Chief Judge William Roy Rhodes,* Gila River Reserva-
tion, who presided over several thousand Indian and non-Indian cases
since his tribe reasserted such jurisdiction in 1972, explains that the
tribe was faced with multiple problems concerning nonenforcement of
laws against non-Indians on the reservation by other governments to
the social and eccnomic detriment of the community. Before asserting
jurisdiction, for example, some non-Indian hunters would enter the
reservation during quail and white-wing season, and create utter
havoc, even chasing birds and firing away in residential areas. Trucks
and cars would come in and cut mesquite wood—a valuable commod-
ity—swith impunity.

Although the problems differ regervation to reservation, on 8 prac-
tical basis, the failure or unwillingness of other governments—county,
State and Federal—to perform with respect to non-Indians, is per-
ceived by some tribes as creating a dangerous vacuum, Although the
experiences are not uniform, the exercise of tribal jurisdiction has
created certain unanticipated results. Where counties and other non-
Indian governments have had to deal with tribal governments exercis-
ing power over their citizens, these governments are required to be
more cognizant of the rights of tribal members when in their jurisdic-
tion—reciprocity between sovereigns.

35 Tonth Dakota Transeript, at 77-78.

3 Ihid ., at 112,

3714, at 128.

33 7d., 245-2486,

8 Judge Rhodes is a member of this task force
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Many tribes, whether asserting such jurisdiction or not, preface
its existence as an attribute of sovereignty:

The question frequently arises as to whether our tribal police can arrest non-
Indians who commit offenses on the reservation which would be punishable
under tribal law if committed by tribal members. This question arises with ref-
erence to violations of the fish, game and recreation code, traffic and boating
offenses, criminal actions, repossessions of personal property, removing property
from the reservation, whether it be plants, minerals, gems, rocks or personal
property. Desecrating or interfering with tribal graveyards, both historie
and prehistoric in the non-Indian sense, and the desecration or interference
with areas of the reservation having substantial religious significance to the

tribe.
It is our position that every person entering the exterior boundaries of the

reservation has consented to the jurisdiction of the tribe, and its courts, and
the tribe has the jurisdiction because of its sovereignty to take such action as is
necessary to enforce its laws.*

The necessity of exercising the jurisdiction was focused on by some
tribes as the only way the tribes could protect their economic future:

I think it's (jurisdictional authority re maintaining resources) a bedrock.
It’s absolutely the basis upon which a tribe exists.®

There also was a strong response from tribes to the arguments used
by some non-Indians to oppose tribal jurisdiction. )

Norbert Hill, vice chairman of the Oneida Nation (Wisconsin) re-
lated a viewpoint frequently heard:

Well, when you go to Rome, you do as the Romans do, when you go to Mil-
waukee, you do as the Milwaukeens do * * * ¥

Robert Burnett, president of Rosebud Sioux Tribe, espoused this
position in even stronger terms:

* % * when I go to Ohio, I am under the laws of Qhio * * * But when they
non-Indians) come to South Dakota, they think they ought to have their law.
Now this land was set aside for the Rosebud Sioux tribe * * * But they don’t
want to submit themselves fo our laws Dbecause they think that they are too
damn good for our law. ®

Lecnard Tomaskin, chairman of Yakima Nation Council, expressed
the strong views echoed by others in Indian country, concerning pres-
ence of non-Indians:

If they don’t like {on] Yakima, they can always move to Seattle * * * T didn’t
ask them to set up homes on mny reservation.*

The view that non-Indians innocently came to Indian country and
were victims of Federal misrepresentation was also challenged :

Generally speaking, we don’t have too many jurisdictional problems, really, in
reality. We have problems with people, people who have come into Indian country
understanding that they are coming into Indianh country, because it is cheap to
live there, It’s cheap to_‘lease land. It's cheap land to be purchased.”

Counsel for the Suquamish Tribe questioned as a matter of law, the
Innocent vietim thesis; indicating that any abstract of the chain of
title to land held by non-Indians, would indicate Indian ownership
and would, therefore, create an obligation in the buyer to determine
what that meant—reservation status.

# Testimony of Buck Kitcheyan, chalrman, San Carlos Apache Tribe, Southwest
Transcript at 287288,

4 Testimony of Thurman Trosper, Flathead Tribal Council, Montana, at 23. Similar
views concerning protection of resources were expressed by Quinault, Northwest Tran-
seript at 411-414,

42 Great Lakes Transcript at 8.

43 South Dakota Transcript at 277,

¢ Northwest Transeript at 671,

% Robert Burnett, president, Rosebud Sioux Tribe, South Dakota Transcript at 263.
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The assertion that tribal governments and courts are either func-
tionally or inherently incapable of providing justice was also
challenged.

The Gila River Community Court, as noted previously, has handled
thousands of cases—Indian and non-Indians, without ever being chal-
Ienged under the Indian Civil Rights Act.* ]

Mario Gonzales, the former chief judge of Rosebud Sioux, testified
that he had many non-Indian cases and always leaned over backward
to assure that justice prevailed.*”

Gary Kimble, former counsel for his reservation at Fort Belknap,
and currently a member of State legislature, indicated that some tribal
governments and courts were unsophisticated, and needed support, but
the same was true for their counterpart State courts.*®

The view that whatever disabilities the tribal exercise of jurisdiction
may suffer is not inherently different from other government, was
echoed by Robert Burnett:

{Thel Court system of the tribe is as good as their * * * in fact, better * * *
The rest of the system (excluding the State supteme court) is handled by pecple
who certainly are easily influenced by political situations * * * @

The existence of jurisdictional power, however, does not neces-
sarily mean its exercise. Chief Judge Owens of the Yakima Nation’s
court indicated that in his view jurisdiction over non-Indians con-
cerning fishing was crucial and that he appreciated the cooperation
he had received to date from the State Fisheries Department in their
appearances in tribal court to testify against violators (non-Indians).
He, however, did not think it was necessary to exercise jurisdiction
over Toppenish, a predominantly non-Indian city within reservation
boundaries.?

The Warm Springs Reservation indicates that while they have
jurisdiction over non-Indians, they have not exercised such. This re-
straint is due to the excellent jurisdictional cooperation existing be-
tween the tribe and neighboring jurisdictions—State and local—
the fact of jurisdiction, however, is basic to the maintenance of this

relationship.*
FixNpINes

One: Congress has not terminated tribal jurisdiction over non-
Indians.

Two: The exercise of jurisdiction assumed by Federal Government
or granted to the States is in most instances concurrent with that re-
tained by the tribes.

Three: The issue of jurisdiction over non-Indians has generated
much hostility and emotionalism in both the non-Indian community
and Indian communities.

Four: The issue of jurisdiction over non-Indians is not appropri-
atelv addressed by jurisdictional legislation.

Five: The long-term solution to this political-emotional problem
lies in returning to a situation where Indian reservations—contain-
ing sufficient land for development and tribal survival and growth—-

48 Qee Chanter V.

47 Rgnth Daknta Transerint, at 44 et seq

4 \Montana Tronseript at 100-103

# Snauth Dakota Transeript at 265,

% Northwest Transcript at 664—685.

5 For an expanded discussion of the Warm Springs situation, see chapter V, section A,
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are owned and occupied almost exclusively by the individual Indian

tribe.
Six: A number of tribes currently have programs to consolidate

their land bases.
(a) These programs are meagerly funded.
(b) Many non-Indians have indicated a willingness to sell
out and leave the reservation.

RECOMMENDATIONS

Congress should establish a long-term program for the re-purchase
of non-Indian owned lands within reservation boundaries.

(@) There should be separate negotiations, under congressional
charter, with each tribe and the non-Indian interests in that area to
develop the components of each reacquisition plan.

(b) The role of the Federal Government in negotiations should be
that of trustee with the duty to assure tribes the right to assess their
needs and not a party of interest.

() Plans will by necessity vary, but could include:

(1) Expansion of reservation land bases.

(2) The provision of life-estate or similar devices for nom-
Indian interests, rather than immediate sale.

(3) Redefinition of reservation boundaries only with tribal
consent.

(4) Exchange of lands where appropriate.

(5) Allocation of financial responsibility, and the provision
of a variety of funding mechanisms.

(&) This process should not be used for any other purposes than land
consolidation. It would be an unconscionable abrogation of the
Nation’s moral obligation to utilize this process to terminate any
existing Indian rights.

e. An appropriate mechanism for such planning would be the estab-
lishment of a congressional commission authorized to institute nego-
tiations, and report to Congress on a reservation-by-reservation basis,
the negotiated plan:

(1) The Commission responsibility would be limited to facilita-
tion and reponting to Congress on a case-by-case basis the plan
achieved for each reservation.

(2) Congress should appropriate directly to tribes the necessary
funds for planning and technical services.

D. TaxarioN

As with all analysis of the sovereign nature of tribal governments,
the discussion takes its genesis from Worcester v. Georgia,! in which
Justice Marshall veferred to Indian tribes as distinet, independent,
political communities which were, at once and the same time, domestic
dependent nations. More recently, the U.S. Supreme Court referred
to them as “unique aggregaticns possessing attributes of sovereignty
over their members and their territory.” 2 The nature and extent of
those attributes, especially when in relation to local, State and Federal
governments, has been a matter of increasing concern and litigation

131 T1.8. (6 Pet.) 513 (1832).
3 United States v, Marurie 419 1.8, 544 377 (1975).
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as the tribes begin to reassert their powers—including taxation—and
gain control over their resources and destiny.® This comes at a time
when State and local governments are searching for ever broader
sources of revenue to meet the increasing demands of their ever rising
costs and burgeoning bureaucracies. It is reasonable to expect, and
not surprising to see, increased competition for the jurisdictional au-
thority to exploit by taxation any potentially available resource. This
is especially true on many Indian reservations where heretofore, under-
developed land and resources are potential multi-million dollar genera-
tors of tax revenues.* Much of the legal analysis for this section is
taken from or based upon a paper prepared for the Task Force by
Daniel H. Israel, “Proposal for Clarifying the Tax Status of Indians,”
June 1976, For an excellent discussion of taxation, see Riehl, “Taxa-
tion and Indian Affairs” Manual on Indian Law (AILTP, 1976)
West (ed.) _ S

Although the special tax status of Indian nations and individuals
is central to their special legal relationships with the United States,
there have not yet been extended long-term efforts by Indian tribes
to exercise their sovereign powers in the field of taxation. Likewise,
until recently, there have not been concerted efforts by the Federal and
State governments to generate tax revenues from individual Indians
or tribal governments. There have been, however, examples of all of
these in the past which provide guidelines for jurisdictional assess-
ments of the future.

1, FEDERAL TAXATION OF INDIANS AND INDIAN PROPERTY

In resolving questions concerning the extent of Federal tax juris-
diction over Indians and Indian property, it is generally accepted that
Federal tax statutes apply to Indians and Indian property unless such
taxation is inconsistent with specific rights reserved either by treaty
or Federal statute. Thus, while the United States has recognized that
Indian tribes are not taxable entities ¢ the courts have taken a case-by-
case approach to determine whether general Jederal taxing statutes
should apply in a given case to Indian individuals or to Indian prop-
ertv. In Choteaw v. Burnett,® and in Superintendent of Five O'z:vzlzzed
Tribes v. Commissioner,” the U.S. Supreme Court ruled that Federal
income statutes were designed to apply to each individual resident of
the United States and to all income from whatever source, including
income earned by an Indian. Nevertheless, the U.S. Supreme Court
in Squire v. Capoeman,® exempted income derived directly from a trust
allotment because of a provision in the applicable treaty exempting the
land from taxation. The allotment exemption was followed in Stevens
v. Commissioner,? involving the Federal taxability of income earned
from allotments which had been acquired by gift or exchange from

- “ mergence of Tribal Natlonalism”, Indian Land Development Institute-
Oi; IS&?{S’ C%‘;lle Egg (e)rt%er Minerals, sponsored by the Rocky Mountain Mineral Law

g April 1976.
TOBES?&?&;prlél’ex%ués from planned coal gasification plants on the eastern end of the

Navaj servatl have been placed at 2645 million dollars at present New Mexig9
lg?::t?(;age;ﬁ;;t((})gldberg. “A Dynamic View of Tribal Jurisdiction to Tax Non-Indians”,
unpublished draft. January 1976, .

%Intemal Revenue Rule 67-284, 1967 Cum. Bull 53,
623
v 20

7

418 (1935).
7.8, 1 (1958),
» F.24 741 (9th Cir. 1971).
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other Indians, but was not followed in 7e# v. Commissioner,® involy-
ing the Federal taxability of income carned by a member of an Indian
tribe from leased tribal lands. Big Fagle v. United States,'* United,
States v. Hallam* Commissioner v. Walker,*® and Rev. Rule 67-
284,'* each analyze under various circumstances whether an Indian ex-
emption exists limiting Federal tax liability.

It can be generally concluded that individual Indians and their
properties located off reservation are subject to general Federal tax
statutes absent specific exemptions.’s

The disparity in the holdings of Stevens and Holt are inconsistent
with the general policy of the Federal Government to encourage and
support Indian use and development of Indian held lands. Where an
individual Indian leases tribally held land and is subject to taxation
on income derived therefrom, such taxation may have the effect of
depreciating the lease value of that land to the tribe. Such patterns of
taxation also cloud clear understanding of the individual Indian and
the tribe as to the exact tax implication and may tend to chill the ag-
gressive development and use of such land by Indian people. More-
over, where an Indian entrepreneur is dealing with many parcels of
land which have different tax status, the confusion over what is taxable
and what is not, is potentially very confusing. A clear determination
that income derived by an Indian from Indian held lands is not tax-
able would go far to encourage the use development, and support of
a policy of Indian self-determination.

2, STATE TAXATION OF INDIANS AND INDIAN PROPERTY

In resolving questions concerning the extent of State jurisdiction
over reservation Indians, it has been held that the sovereignty of In-
dian tribes, although no longer the sole determining factor, must still
be considered because it provides a background against which the
applicable treaties and Federal statutes must be read.'* Given the
existing Federal relationship between Indian tribes and the United
States, State taxation over reservation Indians or property can only
be sustained if authorized by an act of Congress. Moreover, such au-
thorization must be specific and precise for the Supreme Court recog-
nizes that “the special area of State taxation * * * within reservation
boundaries” requires that a narrow construction be given to the scope
and extent of State taxation authority.!?

In Bryan v. Itasca County,*® the Supreme Court disposed of the
question reserved in MecClanahan, “whether the grant of civil juris-
diction to the State conferred by section 4 Public Law 280 * # * ig
a congressional grant of power to the States to tax reservation Indians
except insofar as taxation is expressly excluded by the ferms of the
statute,” holding that there was no grant of authority to tax reserva-

10364 F.2d 38 (8th Cir. 1968), cert. denied, 386 U.S, 931 (1967).

1300 F.2d 765 (Ct. Cl. 1962).

12304 ¥.2d 620 (10th Cir, 1962).

13362 F.2d 261 (9th Cir, 1964).

“*Which spells out in detail the position of the Internal Revenue Service on exemptions
of Indian income from federal taxation.

18 See Riehl, Taxation and Indian Affairs, supra.

3 McClanahan v, Arizong State Tax Commission, 411 U.S. 164, 172 (1973) : 3Moe v.
Confederated Salish and Kootenai Tribes, — U.S. — 48 L Iid 2d 96 (April 27, 1976),
U.8.L.W. 4535 (Apr. 27, 1978).

1" See Mescalero Apache Tribe v. Jones, 411 U.S, 145, 148 (1973) ; McClanahan v. Arizona
State Tax Commission, supra; Moe v. Confederated Salish and Kootenai Tribes, supra.

¥— U8, —968.C.+2102 (June 14, 1976), No. 75-5027 (decided June 14, 1976),
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tion Indians. Indeed, the holding in Bryan with respect to taxation
means that Public Law 280 reservations will be treated no differently
than non-Public Law 280 reservations. The court states that:

* * » £4(b) in its entirety may be read as simply a reaffirmation of the
existing reservation Indian-federal government relationship in all respects save
the conferral of state court jurisdiction to adjudicate private civil causes of
action involving Indians, We agree with the Court of Appeals for the Ninth

Circuit that § 4(b) is entirely consistent with, and in effect, is a reaﬁir‘matiog
of, the law as it stood prior to its enactment. Kirkwood v. Arenas, 243 F. 2d 863,

865-866 (1957).”

As the Bryan court points out, no decision of the Supreme Court
had yet defined the State’s power to levy a personal property tax on
reservation Indians. In Moe v. Confederated Salish and Kootena:
Tribes, the Supreme Court addressed this issue and held that the
States are prohibited from such taxation, but the States were per-
mitted to require Indian merchants to collect a tax assessed against
non-Indians purchasing cigarettes from the Indian merchant. Thus,
States lack authority to tax either Indian income earned on a reserva-
tion,® or Indian real and personal property located on a reservation,
whether held in trust or not. _

State authority over Indian individuals and their property off the
reservation is exempt only if a Federal statute or treaty specifically
provides for an exemption, M escalero Apache Tribe v. Jones, supra.

The decisions concerning on reservation retail operations, whether
owned by an Indian or by a non-Indian licensed as an “Indian trader,”
have concluded that they are not subject to State taxation in 1ts
business transactions with Indians.2' It is clear from Moe that the
State’s requirement of the Indian tribal seller to collect a tax validly
imposed on non-Indians is permissible and does not frustrate tribal
self-government as protected in Williams v. Lee, 358 (U.S. 217 (1959),
or a run afoul of any preexempted Federal fields.? o

State taxation of non-Indians engaging in businesses dealing with
Indian property has been upheld either because an express Act of
Congress authorized the tax,® or because it was found that the State
tax would not significantly interfere with the right of the reservation
Indians to govern themselves.?* . )

The prime concern of the State of Washington is reflected by its
chief executive, Governor Daniel Evans, in his statement to this task
force contained in Northwest transcript exhibit 25 at page 6:

It is the State’s opinion that the tax question is perhaps the most serious
one. The concern in this area is only over possible evasion of taxation by the
non-Indians who reside off the reservation. The non-Indians residing on the

reservation and intend to use the purchase on the reservation, perhaps could be
allowed to make the purchases on reservation relatively free from the tax by

the State.

19 AfeClanahan v. Arizona State Taxr Commission, supra
20 Qee ['nited States v Rickert, 188 7.8, 432 (1903),
2 iroe v. Confederated Salish and Kootenai Tribes, supra; Warren Trading Post v
Arizona Tax Commission, 380 U.8. 685 (1965).
22 States v. MeGowan, 302 U.8. 535, (1938).
23 F.q., British Americen Qil Producing Co. v. Board of Fqualization. 101 Mont. 268, 54
2@ 117 (1936). For specific_acts authorizing and prohibiting taxation of Indians or
néian property : Authorizing 25 U.8.C. §§ 349, 329, 368, 399, 401, 608, 610b. 674 (1970);
Prohibiting, 23 U.S.C. §§ 36, 233, 335, 409a, 416i, 4635 487c, 492, 501, 584¢ (1970). As
compiled in note: “Taxation limitation of State authority over reservation Indians—two
new Mexico ecases’”, 3 Am. Ind. I, Rev. 436 n 19 (1975),
2 New Mexico cases, 43 Am. Ind. L. Rev, 468 n. 19 (1875).
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Mr. Robert Pirtle testified on behalf of the Colville Tribe of Wash-
ington at those same hearings and commented that:

The State of Washington recently adopted a tax rule, Rule 192. Now Tax Rule
192 is a fascinating piece of legal work. It defines reservation in such a way as
to exclude all nontrust land on the reservation.

* * * * * * *

* * * any person with two weeks of law school would know that they (the
State) have no jurisdiction.™

Mary Ellen McCaffree, divector, department of revenue, took the
position that:

(The Department of Revenue has not initiated court proceedings against
Indians; litigation has occurred from challenges by Indians to the Department’s
administration of State tax laws.) (Parenthesis in original).®

It is not known whether any litigation has been started over tax
rule 192, but the position that the State as the hapless defendent over
innocent assertions of jurisdiction raises serious questions about the
State’s position.??

The director of revenue provided a rough estimate of annual
expenditures for “defense” of Indian lawsuits at $11,654¢ plus some
additional costs incurred for “secretarial support service, fringe bene-
fits and overhead” incidental to the fees paid a private attorney.

It is difficult to sort out exactly what is meant by “has not initiated
court, proceedings.” Perhaps that means that the challenged tax is
assessed and for those Indian people who don’t pay, there are no
judicial enforcement efforts undertaken, which leaves unaccounted for
the entire administrative mechanism, Most taxes are individually as-
sessed and most individuals pay rather than resist and undertake
expensive litigation. In fairness, these are unknown, and the Wash-
ington State revenue department has been most cooperative with the
investigations of this task force. But the burden imposed on indi-
vidual Indians and tribes cannot be denied, especially when it is
recognized that they usually have to resort to private attorneys at
significant expense, while the entire force of the State stands behind
the revenue department which has the staff of the State attorney
general at its disposal.

Forthe State of Washington, two issues emerge:

(1) How to collect taxes from non-Indian purchasers from on-
reservation Indian retailers and (2) the competitive advantage which
may accrue to on-reservation Indian retailers from being beyond the
reach of State sales taxes. The favorite éxample used by the State of
Washington of the first concern is lost revenues from cigarette sales
on reservations estimated at from $8 million to 28 $9,500,000.2° State
officials also estimate loss of revenues from cigarette sales on military
reservations within the State in excess of $8 million. The State has not
taken any legal actions against the Defense Department over that loss,
although they claim to be negotiating.*® Likewise, where Washington

25 Northwest transeript at 593-94.

2 Northwest transeript, exhibit 42.

27 Many States were not sued over racial imbalance problems until recent times when
rights long abused were finally asserted. No ome serlously asserts that States in these
situations were innocent vietims of lawsuits. This is not to say that the exercise of tribal
sovereign rights protected largely by Federal preemption are basically racial, but that
thg analogy of rights long ignored now asserted is striking.

28 Northwest transcript at 291,

20 Northwest transcript 42 at 3.

% Northwest transcript at 299-300.
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residents make purchases in Oregon which has no sales tax, there are
significant losses of revenues which the State of Washington has done
little about.?* The fair conclusion is that Indians are the prime focus.

There is great emphasis by the State of Washington on the “in-
equity™ of delivering services and collecting relatively few taxes. It
should not escape notice that the State undertook jurisdiction over
many of the areas voluntarily and such jurisdiction is a_double-edged
sword. The State of Washington’s testimony is capsuled in one state-
ment to the effect that:

The thrust of our position * * * is that the benefits deriving or occurring to
the Indian people [from tax exempt status] are not commensurate in dollars
with the revenue loss being suffered by the state ™

Revenues expended in this area so often cited as support for services
delivered to Indians are also viewed by Indians as support for State
agency invasions on Indian individual and sovereignty rights. Thou-
sands of Indian children have been and are today removed from
Indian homes by State social service agencies. These children are
placed outside of the natural homes by adoption and foster placement:
many never to return to their culture or heritage. The rate of this
practice is grossly disproportionate to the population representation
of Indian people.®® The State of Washington, for example, placed over
80 percent of Indian foster placements in non-Indian homes.

One witness described case histories of four children from one fam-
ily taken under State jurisdiction from the Colville Indian Reserva-
tion, while in foster care, over $12,500 of these children’s money was
turned over to the State of Washington by the Bureau of Indian
Affairs, That witness indicated the case history to be one of many such
cases.’* The point is that services are not always viewed as useful nor
are they exclusively a cost to the State. Likewise, States derive rev-
enues from sources other than traditional tax structures where
Indians are involved. Dennis Karnopp, tribal attorney for the Warm
Springs Reservation in Oregon, pointed out:

Some people talk about we provide this service for you Indians and you don’t
pay taxes and that kind of thing. And we’re fond of pointing out that the biggest
taxpayer in Jefferson County [Oregon] is Portland General Electric which has
two hydroelectric projects on the Deschutes River. And that River is the bound-
ary of the reservation and thats the tribe’s water rights and that one end of the
dam is on the reservation, and half of the dam, at least, and half of the reservoir
is on the reservation and would not have been there at all if the tribe had not
consented to it. And, secondly, as a practical matter, the tribe is the biggest
employer in Jefferson County.*

As indicated, State possessory interest taxes have been upheld as
not being a significant interference with the right of reservation
Indians to govern themselves.?® An analysis of the economic impact on
the value of the lease could not but conclude that it is reduced once the
tax is applied. The reasoning that it is not a direct tax on the Indian is
difficult to square with economic realities, The application of such a tax
is also inconsistent with an overall policy to encourage Indian eco-

2l Northwest transcript at 312-14,

22 Northwest transeript at 324,

3% See the “Child Custody™ section of this report.

% Northwest hearings at 553 ; Northwest exhibit No. 21, It is believed that this practice
is widespread but is presently diminishing. R

35 Northwest hearings at pp. 254-55: See also Report of Task Torce One, American
Indian Policy Review Commission, for a discussion of other areas.

3% Agua Caliente Band of Mission Indians v, County of Riverside, supra. Southern Cali-

fornia, vol. IT at 44,
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nomic growth and support. Again, tribal resources are siphoned off in
costly litigation where Federal help is not forthcoming in this clash
between a State and a tribe.%

The representative of the department of revenue from Washington
State does not believe litigation is helpful in the final resolution of
these matters:

* * * the position of the Department of Revenue * * * is that [tax disputes]
will never be satisfactorily resolved in the courts in a manner equitable to all
concerned, That the more of these court actions that go on, the more legal fees
are down the drain as far as both the Indian people and the state are con-
cerned. And the real answer lies in effective Congressional actions that takes
care of the Indian needs and spreads the cost of taking care of Indian needs over
tltlf‘;uﬂrsire population of the United States rather than plunking it out of the
stares.”

Litigation is not the most efficient means of clarifying these matters,
and they clearly would benefit from congressional clarification. The
implicit notion that exclusion of State taxation should be removed
in favor of nationwide support ignores, however, the conditions under
which the State of Washington accepted statehood; that is, consti-
tutional disclaimer of jurisdiction over Indian country. Such a view
accepts the benefits of all of the land and resources accruing to the
State and its citizens through Washington State Indian land cessions
without accepting the responsibilities. This is not to say that the Fed-
eral Government does not have an overall responsibility with respect
to Indian people, but this is in addition to, not instead of, those re-
sponsibilities, be they by limitation or otherwise, of the various States
to their Indian citizens.®®

There are other areas as yet unresolved in the area of State taxation,
such as on-reservation business ventures entered into jointly between
Indians and non-Indians. Tribes and individual Indians making busi-
ness decisions or comprehensive economic plans must do so without
reasonable certainty as to the tax consequences, Under the present
state of the law, an on-reservation joint venture may result in State
taxation of the non-Indian portion absent either an act of Congress
prohibiting the tax or a finding that such a tax significantly interferes
with the self-government interests of the reservation Indians. This
would almost certainly require a case-by-case determination to discern
the extent of the tribal interests by examining such things as whether
the tribe has established its own tax. Certainly, in such a situation both
the tribe and the State could fairly claim an interest in asserting their
respective jurisdictions which would have significant effect on tribal
self-covernment,*°

It is difficult to project the impact of a tribally imposed tax on non-
Indians where the State has also assessed a valid tax. The court in
Moe vejected the notion that the requirement on the tribal seller to
collect the State’s tax and thereby assist the State in preventing avoid-
ance of the tax by a non-Indian is distinguishable from the situation
where the tribe has taxed. The court felt that competitive advantage
enjoyed by the tribal seller was dependent on the non-Indian pur-
chaser’s willingness to flout the State’s tax law. Thus, the State’s pro-

% Southern California, vol. IT at 44.

38 Northwest hearings at 3823,

2 See Report of Task Force One, American Indian Policy Review Commission,

9 MeClanahan v. Arizona State Taw Commission, supre, at 179; Williams v. Lee, 338

U.8. 217 (1959).
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tected interest expressed in Williams v. Lee, supra, is still operative
with respect to activities of non-Indians in Indian country. If the
tribe would lose revenues as a result of an ability of sellers to survive
as a result of “double taxation”—that is, the tribes and the States—
the collection might then be an impermissible interference.

3, TAXATION BY INDIAN TRIBES

Authority exists for tribes to impose taxes on Indians and non-
Indians within their reservations.®* Even though such authority has
existed for years, tribes are just now beginning to realize the need to
impose tribal taxes over reservation ventures in order to support in-
creasing tribal governmental activities. Past reluctance to enter the
field of taxation may be traceable to uncertainty as to tribal powers
in this area.

As noted previously, the assertion of tribal taxation alone. however
will not assure tribes of expanded governmental revenues. The value
of tribal taxation is significantly diminished if State taxation is not
at the same time prevented, for it is clearly not in the interest of
Indian tribes to have Indian and non-Indian businesses on their reser-
vation subjected to both State and tribal taxation. Such a result will
inevitably deter non-Indian financial and management involvement
and diminish the success of tribal enterprise designed to attract non-
Indian purchasers.

At present, no cases hold that tribal powers of taxation are limited.
However, as has been pointed out, only a small number of tribes have
entered the fleld, some tribal constitutions carry barriers to such exer-
cises over non-Indians and there is relatively little knowledge concern-
ing the implementation and administration of such taxing provisions
in most tribes.

At present, there are few limitations on powers of tribes to tax non-
Indians. Potential areas of concern which may account for some tribes
reluctance to enter this area warrant comment. Examples of Federal
limitations may include:

1. Lack of specific congressional enactment which define the
area;

2. Where tribal ordinances or constitutional amendments are
subject to Bureau of Indian Affairs or Secretary of the Interior’s
approval, influence may be exerted to impose certain restrictions
as a condition for approval;

3. Application of the Indian Civil Rights Act, 25 U.S.C. § 1301
et seq. including :

(¢) Whether equal protection requires nondiscriminatory
taxation of Indians and non-Indians and, if so, to what ex-
tent; and

4 Jron Crow v, Oalada Sioux Tribe, 231 F.24 £9th (8th elr. 1956) ; Buster v, Wi

B, 947 (8th cir. 1905), appeal dismissed, 203 U.S. 599 (1906) ; MorZ"ls v, HitcllboZk1%}itiA]x)35
D.C. 556 (1903) afi’d 104 U.S. 384 (1908) ; Mawey v, Wright, 545 W. 807, af'd 105 F. 1003
(8th cir, 1500). Indian Reorganization Act, 25 U.S.C. sec. 476; and Barta v. Oglala Siouz
Tr}zbf o{i liine .Ili1cégeilt€heservat1io7&259%‘.2d 553 (8th eir, 1958).

srael and Smithson, “Indian Taxation, Tribal Sovereignty and Economic Develop-
ment”, 49_1\.D.L” Revision 267 (1973). Moreover, the considerations in taxation 0‘?’333_
Indians presents serious issues that suggest careful planning in moving into this area
See, e.g. Goldberg, “A Dynamic View of Tribal Jurisdiction to Tax Non-Indians, supra,
Note 4, for a particularly thoughtful and comprehensive article on this subject. ’
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(b) Whether taxation on non-Indians who have no right of
participation in tribal governments raises due process con-
siderations. )

4. Collateral influence in the Secretary of the Interior’s power
to approve leases and provisions contained therein vis-a-vis tribal
taxation. ] ] .

ach aren has double edged considerations, but the better view
consistent with sovereignty, Federal pre-emption, and policies sup-
portive of Indian development and self-sufficiency is an unaltered
power of tribes to tax, Other approaches appear to proceed on oper-
ative assumption of tribal incompetence or inability of tribal govern-
ments to exercise self-constraint. Moreover, general applications based
on isolated indiscretions ignore individual differences in degrees of
sophistication, as prevalent in Indian country as in comparisons of
other units of government. ) .

Potential limitations may also arise from conflicts between tribal
interests and the protectable interests of the State.*® At present, there
is no congressional authorization for State taxation on reservations to
the exclusion of the tribe. It would appear that State taxation powers
are not pre-emptive of tribal powers.* The power of the State upheld
in Moe was to Tequire an Indian retailer to assist the State in prevent-
ing non-Indian avoidance of a valid State tax. The court specifically
noted that there was nothing in that requirement which interfered
with reservation Indian tribal self-government. Had the store been a
tribal store operated by an individual Indian, the analysis may have
been different. At least two separate impacts require examination
under such circumstances.

First, the absence of a tribal tax assessed at a retail outlet does not
of itself lead to the conclusion that this is not a tribal government
revenue resource. Where the proceeds from such enterprises are used
to support tribal services such a situation amounts to a “tax’ at the
other end.*® The “tax™ in that situation may be included in the pur-
chase price.

Second, any competitive advantage derived by the tribe would
be consonant with its governmental function to encourage and sup-
port enterprise on that reservation. Failure to derive revenues from a
sales tax may only reflect a tribal determination to produce revenues
from alternative sources.** For example, the retail outlet may be on
tribally leased land which derives added lease value from the ability
to provide an outlet free of State taxation.

The ability of tribes to preempt State taxation may be their single
most effective tool for the generation of revenues and the continued
viability of their governments. Such an approach would require affirm-
ative action by tribes and would lay a strong foundation for resisting
State taxation as an incursion on tribal governments.

Much of the discussion has been around retail outlets. Far more im-
portant is protection of reservation resources and the revenues deriv-
able therefrom. Activities peculiarly related to the reservation such as

4 Qee Moe v. Confederated Salish and Kootenai Tribes, supra.

4 See e.g., United States v. Mazurie, supra. There was in that case a federal statute
providing for tribal econtrols.

45 Northwest hearings, at p. 243.

4 Oregon, for example, collects no sales taxes.
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mineral extraction, timber, commercial fishery and others require
greater protection from State taxation so that tribal governments may
reap the full benefits from their exploitation. Tribal taxation should
not only preempt State taxation. but these resources and the activities
surrounding their exploitation should be beyond the 1each of outside
taxes altogether.

The effect of taxation surrounding these resources cannot but affect
their value to the tribes. Exclusive taxing authority in the tribe would
allow great latitude in how best to arrange for exploiting the resources.
The ability to provide tax exemption would be an integral part of
the economic plans to develop the reservation and provide much needed
revenues for tribal governments without forcing them into the tradi-
tional forms utilized by the surrounding governments.

FixpixNacs

(¢) Governmental status and powers of Indian tribes has been re-
peatedly reccgnized and affirmed by the Congress, the executive
branch, and the courts.

(b) The economic stability, development and growth of reservation
Indians is seriously affected by taxation or potential taxation of
State and Federal Governments.

(¢) The ability of tribal governments to exercise taxing authority
to the exclusion of State taxation is an important source of revenues
for the support of tribal governments and its ability to deliver services.

(d) Income levels of Indian people and relative development of
reservation resources is generally much below that of neighboring non-
Indian communities and the ability to offer tax advantages to non-
member enterprise is an important factor in encouraging development
and enterprise on reservations which can derive significant benefits to
tribal governments and their members.

(¢) Present taxation laws are confusing and uncertain and present
significant unresolved areas which tend to discourage aggressive devel-
opment due to uncertain tax consequences.

() Indian tribes and individuals are increasingly becoming in-
volved in litigation in certain areas of taxation and continued asser-
tions of questionable State and Federal taxing authority will continue
to impose substantial litigation burdens on Indian tribes and
individuals.

(g9) State and local governments view tax exempt status of reserva-
tion Indians as a serious drain cn State and local revenues where these
governments provide services to such Indians.

(%) There do not appear to he exact figures for the total costs
incurred by States and local governments for the delivery of services
to reservation Indians; or for the amount of taxes contributed when
such Indians or their tribes do pay State or local taxes; or for funds
received by States or local governments from Federal sources as a
result of having Indian lands, resources of people within their rela-
tive taxing or service areas.

RECOMMENDATIONS

(2) Tribal governments should enjoy the same tax exclusions, bene-
fits and privileges generally granted to State and local governments
with respect to Federal taxation.
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b) Tribal governments and individuals should be exempt from
State and Federal taxation where the economic stability, development
and growth of reservation Jndians would be adversely affected thereby.

(¢) When a tribal tax is imposed within the reservation it should
act to the exclusion of any inconsistent State tax which would be ap-
plicable to the same person or activity where the development of reser-
vation lands or resources is invelved. Taxation here would include the
offering of an exemption for the purposes of encouraging develop-
ment or enterprise which benefit the tribe or its members.

(d) Tribal governments or individual Indians should not be taxable
from income derived from any lands held in trust by the U.S. Govern-
ment, nor should any tax be applicable to the leasing of such lands by
any Indian or non-Indian. ] o

(¢) Where an Indian or tribe prevails in litigation to resist the
application of taxation by the State or Federal Government there
should be a statutory provision for attorney fees to that individual
Indian or Indian tribe.

(f) There should be extensive investigations into the exact costs
incurred by State and local governments for the delivery of services
to reservation Indians and into the revenues received either directly
from such Indians or their tribes and from other sources which are
derived as a result of having Indian people, lands or resources within
the relative taxing or service areas.

E. Laxp Use CoxTrOLS?

The area of land use controls is an extremely sensitive and impor-
tant one. The importance of which unit of Government determines
the limitations or restrictions on the use of land areas cannot be over-
emphasized. Significant disputes between tribal and local governments
have begun to emerge in various forms. The impact on Indian and
non-Indian citizens within reservation boundaries forms the basis
for some of the most stimulating testimony gathered by the task force.

From the earliest encounters, it was clear that the Indian and non-
Indian cultures held significantly different views concerning their
relative use and relationships to the land. Western Europeans had
an extremely well defined body of law based on clear cut notions of
individual ownership with an entire array of rights and responsi-
bilities. Tribal cultures, by and large, held land communally and
shared benefits and burdens.

One of the most significant principles imported by the early Euro-
pean arrivals was the concept of “discovery” which carried with it
the right in the “discovering” nation to claim title to the land not-
withstanding the presence of aboriginal peoples. As part of their mis-
sion in the New World, these “discovering” nations carried the sacred
responsibility to “civilize” and Christianize the natives found on the
land, and rights these people had were subject to the superior author-
ity of the conquering Europeans.?

1The limitations on time and resources available for the entire investigation did not
allow for the necessary research and prepavation required for full and definitive coverage
of this area. The parameters and limits of the Federal, State, and tribal jnrisdictional
itllnlgeg\play are therefore addressed only as specific testimony or documentation relate to

2For a good discussion of the historical basis of European and Indian claims, see
LeBlond, “Compensable Rights In Original Indian Title.” unpublished paper for Prof.
Ralph Johnson, U, of Washington School of Law, June 1971,
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Justice Marshall attempted to describe the relative rights of the
holders of original title and the successors to the title taken by
the discovers in Johnson v. Mclntosh.® It was there pointed out that
the original occupants of the land have a “legal and just claim t?
retain possession of it and to use it according to their own discretion.”
Moreover, only the Federal sovereign could enter into agreements with
the original Indian owners for the acquisition of the land, all other
sovereigns and individuals being precluded.* ) .

The principle in Joknson v. M cIntosh is that the rights to which the
newly united colonies succeeded was the right to be the exclusive agent
to treat with Indian tribes, known and unknown, for the acquisition of
land. This right is one held relative to other sovereigns and was not
founded in any inability of the original possessor to dispose of their
lands as they chose,® and extended only to “such lands as the natives
were willing to sell.” ¢ The ultimate fee was held to be in the United
States while the Indians owned a perpetual right of possession which
could not be extinguished without their consent.” .

At the same time, a separate concept of law was developing Wl}lch
found its expression in United States v. Kagama.® The Indian tribes
subjected to dealings with the United States had been placed in a
position of dependency, had become “wards of the nation,” and as a
result, the United States acquired a duty of protection.® This duty
arose as well from promises contained in treaties and such a duty
carried with it the power “necessary to their protection.” *°

In response to extreme pressure from whites for access to Indian
lands and mineral riches, Congress passed the General Allotment Act
of 1887.2* Designed to “civilize” Indians by, at one and the same time,
enforcing upon them individual ownership of land and encouraging
an agrarian wayv of life, it also made available vast quantities of un-
allotted land. These unallotted Jands were declared “surplus” and
through various enactments, were opened up to non-Indian purchase
and settlement.

This policy of opening Indian Jands for non-Indian settlement
without the required consent of tribal members guaranteed by treaty
was first challenged in Lone Wolf. v. ITitchcock.** The Supreme Court
held the treaty provisions to be political questions beyond the judicial
enforcement powers of the court. Whatever questions that may raise
as to what is right or moral, the law holds that the unilateral and
unprovoked abrogation of a treaty provision was within the plenary
powers of the Coneress to administer Indian affairs. Such power is
not. however, absolute. and is subject to some constitutional restric-
tione,3

321 7.8, (8 Wheat ) 543 (1823),

425 U S.C. gsec. 177 is the present codification of the Indian Trade and Interconrse Act
which is taken from the last in a series of sneh acts pagsed from 1802 to 1834 : Cohen at
73 : see Blunt, “A Historlcal Sketch of the Formation of the Confederacy” (1823). for an
historical discussion of the Confederacy of the original thirteen Colonieg and the develop-
ment of the final acknowledgment that only the central government could deal with Indians
and unclaimed territortes.

S Worcester v. Georgia. 31 U.8. (8 Pet,) 515 (1832).

8 Cherokee Nation v, Genrgia. 30 U.8. (5 Pet ) 1 (1831).

T Mitchell v. United States, 34 U.S. (9 Pet.) 761 (1833).

8118 U.8, 875 (1885).

o Thid at 384,

10 74

124 Stat, 338. Now codified at 25 U.S C. sec. 331 and still on the books. the policy of
allnttine Indian lands was repealed with the passage of the Indian Reorganization Act;
23 U.8.C. sec. 341, et geq.

12187 U.8. 553 (1903). )

13 United States v. Creel Nation, 292 U.S. 103 (1938).
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As a 1esult, Indian land holdings were reduced by nearly 90 million
acres from 1887 to 1934. More important for discussion here is that
vast quantities of land within the boundaries of Indian reservations
were now in non-Indian hands. The opening of the lands to settle-
ment by non-Indians did not in itself disestablish the boundaries of
that reservation nor the powers of the tribal governments over those
territories.** The courts have held that each act must be looked to for
the wording of the act and the circumstances surrounding its passage
to determine the intent of Congress, as treaty rights must be expressly
abrogated and cannot be abrogated by implication.’®

There are four classes of land to be found within the boundaries of
many reservations: (1) tribally held trust land; (2) Indian-held trust
allotments; (3) Indian and non-Indian-held fee patent land; and (4)
lands under the control of Federal instiumentalities such as the Corps
of Engineers. Over this pattern of land, controversies of govern-
mental control arise.

1. THE FEDERAL GOVERNMENT

In 1947, Congress authorized provisions to arrange for the taking
of the heart of the Fort Berthold Reservation to establish the Gar-
rison Reservoir flood control project. The legislation ¢ provides for
the negotiation of a contract between the United States and the Three
Affiliated Tribes to approve by the majority of adult members of the
tribes and enact into law by Congress. The contract was negotiated
and signed by representatives of the U.S. Army Corps of Engineers
and the Three Affiliated Tribes of Fort Berthold Indian Reservation
on May 20, 1948. The final provision stated :

ArTICLE XV

This contract shall not become effective until it has been ratified by a majority
of the adult members of the Tribes, by the Council of the Tribes, and on behalf
of the United States by the enactment into law by the Congress.”

The Three Affiliated Tribes were organized under the Indian Re-
organization Act and had adopted a constitution and bylaws on
March 11, 1936. As with any complicated give and take negotiation,
the governing body of the Three Affiliated Tribes condncted the nego-
tiations, were privy to what was gained for what was conceded. and
had a more complete understanding of the contract as a whole. None-
theless, when Congress enacted the actual legislation for the taking,
the council was left out of the approval process which called for only
the approval of a majority of the adult members of the tribe.!s

The effects of establishing the reservoir in the heart of the re-
servation and scattering the Fort Berthold people in five directions is
reviewed in a letter appearing in the Minot Daily approximately 20
vears ago. The writer concludes that the action destroyed a com-
munity and a way of life for which traditional notions of compensa-
tion, so familiar to the dominant enlture, were inappropriate and in-
sufficient to the people of the three affiliated tribes. *°

4 Qeymour v, Superintendent.

18 DeCoteaw v. District County Court,

18 Public Law 80-296, July 31, 1947,

17 Midwest Transgcript, exhibit 4.

1883 Stat. 700, Oct, 29, 1949, Midwest lranscript, exhibit 10.
1 Midwest transcript, exhibit 6.
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Today, the Fort Berthold people find themselves in a struggle with
the Federal Government in the form of the Corps of Engineers. There
are a number of specific issues concerning the use and control of land
within the boundaries of the reservation surrounding the reservoir.
The issues are outlined in a memorandum of a meeting held between
the tribe and representatives of the corps held on August 27, 1974
and include: (1) the return of lands taken for flood control which
are not needed for that purpose (five specific areas are identified);
(2) the adjustment of use allocation on project land to allow for more
interim grazing; (3) land leased to the State of North Dakota De-
partment of Game and Fish; (4) range management allocations;
(5) the future taking of land which has now become shoreline due to
erosion; (6) protection of gravesites encroached upon by erosion of
shoreline, 2°

Over return of designated lands, the corps has taken a firm position
opposing such return. #* Although the corps has administrative pow-
er to return the lands, it claims only Congress has such responsibility,
which it opposes Congress doing. Congress has returned similar lands
of Van Hook Township to Mountrail County. *

In approximately 1960, the corps sold the 13 lots of previously In-
dian held lands acquired for flood control to non-Indians and then
built a public recreation site in the same area, Mahto Bay. These lots
were sold with no right-of-way across Indian land which is the only
access. Due to abuse of the land, the tribe has closed the access and
there is, of course, conflict. 2 Whether that conflict stems from the
sale of originally held Indian lands or from the failure to secure
right-of-way, it is traceable to the actions of the U.S. Government
within the boundaries of an Indian reservation.?* The corps is now
offering lands for bid within the reservation boundaries, not previous-
ly Indian owned, which the tribe feels is in conflict with the law and
their best interests. 2° The corps disagrees. 6

The tribe asserts the continued right to exercise hunting and fish-
ing rights guaranteed by treaty and as yet not expressly extinguished.
Moreover, the tribe claims jurisdiction over all areas within the
boundaries of the reservation, including areas taken by the corps. #
The corps rejects both of these contentions. 2

The list goes on and further particulars are unnecessary to demon-
strate the difficulty created around the use of land between the corps
and the tribe. The corp’s representative views the taking of the land
as a complete diminishment of the reservation to the extent taken and
the passing of the act as authority to take still further lands. Likewise,
the corps sees no difference in the taking of tribal lands as compared
to private lands and sees no special trust responsibility toward
Indians, viewing it as residing solely within the Department of the

Interior.2®

26 Midwest transeript exhibit 1, memo of Aug. 27, 1974,

2 Tbid, letter of Nov. 7, 1975, to Senator Burdick.

22 Midwest transeript, exhibit 9. at 65.

2 Midwest transeript at 244-49 and 435-386.

24 Midwest transeript exhibit 1, telegram of Mar. 16, 1976.

2 Midwest transcript exhibit 1, letter of Ang. 22, 1975, telegram of Mar. 16, 1976,

28 Midwest transcript at 67-68, 77-80, 86-89, 115-118; Midwest exhibit 1 and 2 and
letters of Mar. 17, 18, and 19, 19786.

27 Thid at 25.

28 Midwest transerint exhibit 1, letters of Mar. 17, 18, and 19. 1976.

28 See generally Midwest transcript 59-118 ; Midwest exhibits 1 angd 2.
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The economic impact on the tribe is significant. The incident over
‘Mahto Bay alone has cost $10,000 in attorneys’ fees. * Continued and
largely unproductive negotiations consume much time and resources
of tribal leaders and personnel. At times, the corps is unresponsive to
requests to negotiate, even when made by a U.S. Senator.s® There is
a recognition that in a conflict situation, one or the other most likely
has to retain private counsel.** Experience indicates it will probably
be the tribe. It costs the corps nothing to refuse to negotiate and
te oppose and obstruct the attempts to return land. It costs the
tribe a great deal, especially in the context of far more limited
resources, ‘

2. FEDERAL, STATE, AND TRIBAL INTERPLAY

The Aqua Caliente Band of Mission Indians and the city of Palm
Springs have long been at odds over the jurisdictional powers to
regulate land use. The issue is important to all concerned as the area
i %COIi(z)lfécaély very lucratix;e.

S0 1ved, Congress passed a law % providing for the application
of the laws of the State of California zfn'd its pg]itical subdig’ligsions to
the Aqua Cahente.Reservation. The legislation originally was to
provide for the straightening of a street to facilitate the development
of Indian land and. as such, received Indian consent and support. As
enacted, however, the law included the jurisdiction section without
even so much as knowledge on behalf of the tribe. 3¢ '

. During the 1960’s, the city of Palm Springs zoned the land includ-
ing Indian-held trust lands. The tribe filed suit against the city to
enjoin the application of those zoning laws. The tribe and the city
entered into a stipulated judgment which was never approved by
the sSecretary of the Interior. However, the Secretary did agree to
larg]%iqy 3§he city’s zoning provisions with seven exceptions to trust

The tribe has again filed suit and is still in litieati i
power to zone. ° Witnesses indicate that they receive tfittlgllc)l? Lgrhgllg
from the Federal Government in this struggle and, in fact, actions
‘ln)aolgfgot])lv Df;‘he Secretary of the Interior have been detrimental to their

The city of Palm Springs and the Aqua Caliente Tribe estimated
the cost of litigation over these matters since 1965 to be approximately
$250,000 each. *® The tribe’s portion of this is paid out of tribal funds
g?lmezanous frev]emlle.sources. The city also pays from its revenue

rces, one of which is moneys fr 'y interest
Torted from Tadirhich is m ys from the possessory interest tax col-

There are more particulars. but the thrust is that tripartite gov-
ernmental action has been detrimental to the status and economic well-

S0 Midwest transeript at 433,
3 Midwest exhibit I, letter of Nov. 7, 1975,
32 Midwest transcript at 107-07.
:: 23 St%at. 20é$, October 1949. .
voI&% Z.Io:gh;gi} é»'aliforrda. transeript, vol. IT at 51-53; exhibit 18; vol. I at 83-84; and
Southern California transeript, vol.
® Ibid, ot 36 and following . o on 118t 3T
87 Southern California, vol. II at 43.
;’; :83%33’1 %zillllifg)rniin ti‘anscri?t,t vol.]II at 54 : and exhibit 18. -
'8 1 ornla itranscript, vol, II at 54-55; see Aqua Cal fs8i
Indians Tribal Council v. Oity of Palm Spring, 347 F. Supp. qi2a ( C‘?Ig?négl.BlagL'(dmg Aission
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being of the Aqua Caliente Tribe., Laws passed by Congress have
been piecemeal and have done more to confuse and undermine the
needs and development of the tribe than to facilitate them. Moreover,
such legislation has been passed without the tribe’s consent and, in
one case, without their knowledge as to a significant jurisdiction
provision. -

3, STATE CONTROLS ON TRIBAL LAND

VVithin the State of California, several conflicts over land-use powers
have been to court for resolution. Until recently, these courts have not
generally accepted Indian views on the limitations of State powers to
regulate the use of reservation land in States where Public Law 280 18
operative.# The Ninth Circuit Court of Appeals recently decided
Santa Rosa Band of Indians v. Kings County,** and in a well-reasoned
opinion, rejected earlier opinions which gave a narrow interpretation
to the “encumbrance” exception contained in Public Law 280. The
Santa Rosa Court offers a number of alternative reasons why the State
and local governments are without jurisdiction to enforce zoning and
building codes. The reasoning falls under three general rationales: (1)
local aws are not the laws of general application with the State con-
templated by Public Law 280; (2) application of 25 C.F.R. section 1.4
and the “encumbrance” limitation in Public Law 280 independently
and taken together are a bar to State regulation of Indian trust land
use; and (3) application of State land-use ordinances which have the
effect of frustrating the administration of Federal programs are “in-
consistent” with such Federal statutes and are therefore impermissible.
th’l;he importance of the Santa Rosa reasoning is the policy expressed
hat:

Suffice it to say that application of State or local zoning regulations to Indian
trust lands threatens the use and economic development of the main tribal re-
source—here it even handicaps the Indians in living on the reservation-—and in-
terferes with tribal government of the reservation.

The court also refused, when confronted with ambiguous instances,
to strain to implement the now rejected assimilationist policy behind
the passage of Public Law 280. This reasoning was approved in Bryan
v. Itasca County,*® where the U.S. Supreme Court in striking down a
State tax on a reservation Indian also recognized the “devastating im-
pact on tribal governments that might result from an interpretation of
section 4 [of Public Law 280] as conferring upon State and local gov-
ernments general civil regulatory control over reservation Indians
[citations omitted]. * * * Present Federal policy appears to be return-
ing to a focus upon strengthening tribal self-government. [Citations
omitted,]” ¢ '

The Santa Rosa court criticized the reasoning of previous holdings
which limited use of tribal land by allowing application of local juris-
diction through a narrow reading of the “encumbrance” limitation in
Public Law 280, but said : '

Asywe read ‘“‘encumbrance” it is directed consonant with the flavor of the
word’s narrow legal meaning, at traditional land use regulations and restrictions

40 See Boldherg, Public Law 280 : The Limits of State Jurisdiction Owver Reservation
Indiope ©2 T'(T,A. 523, 584 89 (19753).

#4532 F.24 655 (9th Cir. 1975).

42 No. 74-1565, 81ip Op. at 19 (C.A. 9. Nov. 3, 1975).

A — T8, — 06 8. Ct, 2120, (June 14, 1976).

# Ibid, Slip Op. at 15 n. 14,
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directed against the property itself, and dnes not encompass regulations of activity
which only accidentally involve the property. Rincon [Fand of dission Indians
v. County of San Diego, 324 ¥F. Supp. 3771, 376-77, (S.D.Cal, 1971) 1.7

That court also recognized that:

¥ %+ gubjecting a reservation to local jurisdiction wonld dilute it not altogether
eliminate Indian political control of the timing and scope of the development of
reservation resoures. subjecting Indian economic development to the veto power
of potentially hostile local non-Indian majorities. Local communities may not
share the usually proven Indians’ priorities, or may in fact be in economic competi-
tion with the Indians and seek under the guise of general regulations, to channel
development elgewhere in the community. And even where local regulations are
adopted in the best of faith, the differing econowmic situations of reservation In-
dians and the general citizenry may give the ordinance of equal application a
vastly disproportionate impact.*®

Certainly what is said of State and local jurisdiction for those
States exercising jurisdiction under Public Law 280 must follow a
fortiori for non-Public Law 280 States. Indian tribes may have, and
often do, a significant need for land uses which do not comport with
local non-Indian priorities. The continued viability and development
of tribal resources would be better left t6 the unhampered design of
those people to fashion their own destiny.

4, TRIBAL CONTROLS OF LANDS WITHIN RESERVATION BOUNDARIES

The control of land use by tribal governments over tribally held and
individual allotted land, subject to some Federal imitations,*” is clear.
Tribal control over non-Indian lands is less clear. As noted previously,
past congressional policy and legislation have created various land
patterns within reservation boundaries. Tribal attempts to implement
uniform land use regulations largely designed to protect reservation
resources have met with some opposition. The emergence of tribal
governments as responsible and assertive governing entities is seen by
one observer as related to three series of events evolving over the past
decade:

* * & [Plirst, a significant change by the Congress the Executive, and the Su-
preme Court toward increased protection of Indian rights; second, a substantial
increase in the amount of federal monies provided directly to the tribes designed
to free tribes from their historical dependence on the United States; third, a
number of courageous and successful actions undertaken by tribes on their own
initiative often against overwhelming non-Indian opposition, which have inspired
other tribes to take direct protective action.*®

As these tribal governments emerge. they will come into potential
conflict with Federal, State and Jocal governmental agencies as many
already have.*® Clear guidelines for expeditious resolution are needed
which do not undercut the viability of the tribal governments. Poten-
tial conflicts may have affected the ability of tribes to plan and move
definitively for the development, exploifation and protection of
reservation resources.

45 Santa Rosa Band of Indians v. Kings Co. CA 9, Nov, 3, 1975, supre, at 19 n. 19,

4 Ipid, Slip Op. at 13,

/.G 25 CTR, § 1.4,

8 Israel. “The Reemergence of Tribal Nationalist,”” (19753). -

4 See e.g., Northwest transeript at 199-201, 170-71, 175-77 (Yakima Nation and
Yakima County) ; Northwest transcript at 224-25 (Colville Tribes and Okanogan County) :
Northern California transcript at 90-103, 106-09 (Desecration of sacred grounds and
cemeteries in California) : Aqua Caliente Tribe and city of Palm Springs, previously dls.
cussed ;. The Aflilinted Tribes of Fort Berthold and Corps of ngineers, previously dis-
cussed ; Oneida Tribe and Oneida Co, Great Lakes transcript, vol. I and 31
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Beyond conflicts with local governmental agencics, there was signif-
icant testimony offered by non-Indian fee patent residents on Indian
reservations. Testimony was often highly emotional in its content with
continuous appeals to constitutional rights and reflected bitterness
against the U.S. Government for the manner in which these lands were

made available for purchase,

Our problems arise because the United States government cre;ated a two-headed
monster. The probleri of the Indian, on and off the reservation, has long been
recognized. What has not been recognized is the equally serious problems of the

fee patent landowners.
* * * ¥ * £ 3

The same government body that allowed the Indian people _to sell their fee
patent land allowed us to buy it, We are both victims, but there is one dlﬂv?erence.
The Indians have never trusted the BIA or the federal government. Unfortu-

nately, we did, . . . .
The rip-off of the fee patent land owne¥ in America rivals anything you can

dig up about Watergate.”®

The thrust of that testimony and testimony by other fee patent
owners °* was that they purchase land either without knowledge that
the land was within reservation boundaries or that they believed that
the powers of the tribal governments on those reservations had been
extinguished. o L )

There was an appeal for assimilationist policies which would recog-
nize that the treaties were “a mistake” and that there should be no
right of succession to rights for present-day Indian people from
treaties made over 100 years ago.”* More serious were the objections
raised to exercises of tribal control in zoning, taxation, and criminal
laws over nonmembers who have no right of representation in those
Indian governments. ‘

Nonmember residents of reservations do have those rights guaran-
teed in the Indian Civil Rights Act of 1968.% Moreover, non:-Indians
which make up the vast majority of nonmembers on reservations, are
the beneficiaries of the policies passed by Congress which placed such
lands in their hands.®* Any notion that Indian people received ade-
quate compensation for those lands does not require refutation here.
1f nonmembers are in a position of loss of property without due process
of law, then they must look at the body which occasioned that loss—
the United States Congress.

Remedies available to nonmember fee patent owners should not
come at the expense of tribal entities which were subjected to such
policies without their consent and, often, over their objections.” Such
limitations may have the effect of stifling the very forward move-
ments so long promised and so long sought after by Indian people
and tribal governments.

*

FinpiNgs

(@) The area of land-use controls within Indian reservations is
complex and unclear and may work to the detriment of all concerned

8 Northwest transcript at 107-08.

5t Northwest transcript at 7 and following.
52 Northwest transcript at 11, 43-44,

88 25 U.8.C. 1302. et. geq.

8 (General Allotment Act. supra.

8 Lone Wolf v. Hitchcock, supra.
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In present and future efforts to develop and protect the land and other
resources of Indian people.

(b) Past policies and enactments of Congress have had and con-
tinue to have significant adverse effects on the use and development
of land within the boundaries of Indian reservations.

(¢) Continuing conflicts with Federal agencies require substantial
expenditures of tribal funds to clarify or resist adveise actions or
rulings of such agencies.

(d) Application of State or local land-use controls, directly or
indirectly, have serious adverse effects on the ability of reservation
Indians to formulate and implement comprehensive and beneficial
development and protection of Indian resources.

(¢) There is a need to provide tribal governments with the re-
sources and assistance necessary to develop comprehensive plans for
reservation development and control.

(f) Nonmembers of Indian governments holding fee patents on
lands within reservation boundaries may have been misled by the con-
gressional policies or the representations of Federal agencies when
purchasing land within reservation boundaries.

RECOMMENDATIONS

a. The present scheme of Federal land use laws must be clarified
and simplified to provide reliable guidelines consistent with reserva-
tion Indian control over the development and protection of Indian
resources. '

b. Past enactments of Congress which work to the detriment of
reservation development and land use and are not in furtherance of a
necessary and compelling public policy (e.g., recreational use of Jand
and water appurtenant to flood control projects) should be amended
to clearly reflect a paramount interest in the Indian tribe of that
reservation.

¢. Where Indian people or tribal governments find themselves in
conflict with Federal agencies over land use, there should be appro-
priations for obtaining private counsel; provision for attorney fees
against such agency where the Indian individual or tribe prevail;
and resolution in favor of Indian tribe’s request for Federal interven-
tion into lawsuits on their behalf.

d. Indian tribal regulation of Jand use within reservation bounda-
ries should be preemptive of any State or local control over both trust
and fee patent lands where the purpose of such regulation is in fur-
therance of a scheme to development or protect reservation land or
resources,

e. Federal appropriations should be made directly to tribal govern-
ments for the development of comprehensive plans for land use and
resource protection and development,

f. Where nonmembers of Indian governments holding fee patents
on lands within reservation boundaries are adversely affected by valid
land use regulations and have obtainéd land within reservation
boundaries as a result of misleading congressional policies, or actions
of Federal agencies, there should be congressional provision for com-
pensation from Federal sources.
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. OxrarioMa

It was the intention of the task force to do a specic:tl report on the
special section on the State of Oklahoma. As Felix Cohen obseived:

The laws governing the Indians of Oklahoma are so numerous that analysis of
the.n would require a treatise in itself?*

1 Cohen, “Handbook of Iederal Indian Law,” ch. 15

TWe have found it impossible to devote the necessary time to this
important task. For this we apologize to those tribes and Indian
people who our cursory investigations indicate are desperately in need
of assistance. ) ] ,

The situation in Oklahoma has been well reviewed in task force 1's
reports on Oklahoma by Mr. Kevin Gover, There is nothing 1n that
report with which this task force does not most heartily agree.

Three things clearly emerged from the hearings and documentation
accumulated from and about the situation there. ) )

1. There is a definite need to clarify jurisdictional relationships of
the tribes which includes a clear recognition that Oklahoma tribes do

njoy “reservation status.”’ i

) J2(?3'1‘}163 exclusion of those tribes from the full extension of the
Indian Reorganization Act of 1934 has had a deleterious and de-
moralizing affect on the people and the tribes. .

3. There is an overwhelming need for a separately authorized con-
gressional study to develop a rational and benefical policy for the

Indian tribes of Oklahoma.

V. THE EXERCISE OF JURISDICTION BY INDIAN
JUSTICE SYSTEMS

A. BACKGROUND

Much has changed in the manner and form of tribal government
operation since the arrival of Western European institutions on the
American Continent. Some of the change has been evolution, produced
by the tribes themselves; the greater change, however, has been imposed
upon the tribes by the direct and indirect operation of the U.S. Gov-
ernment. At their present level of development, few tribal institutions
correspond to any traditional form or style. What modes of govern-
ment Indian tribes would have developed to meet the demands of the
changing centuries without the persuasive presence of the Federal
Government is not knownj what options are open to the tribes other
than these Western modes can only be speculated upon.

In the first several hundred years of contact, those tribes that were
not destroyed by disease and war were, for the most part, able to
retain their traditional governing modes. Divergence was substantial:
ranging from the sophisticated confederacy of the Iroquois—a pre-
cursor of the Federal system—to informal systems of communal con-
sensus. T'o characterize all Indian tribes by any single generalization
as too many observers have been wont to do, is factually misleading.
Several general observations about Indian systems of government, in
contrast to Western systems, however, are pertinent. Most Western
governments are formalized institutions with voluminous sets of laws
and regulations, largely related to private property concepts. Indian
tribes and societies generally did not consider private property as
central to a government’s relationship to citizens; communal property
concepts are far more prevalent in tribal societies than are individual
property concepts. Because of this, theft within tribes was “virtually
unknown.” The comments of the first Commission of Indian Affairs
are instructive both as to the Indian system and non-Indian rejection
of that system :

The absence of “menm” and “tunn” in the general community of possessions,
which is the grand conservative principle of the social state, is a perpetual cause
of the “vis imertiae” of savage life * * * 1

Rather than the representative style typical of Western govern-
ments, tribal socicties were often governed by communal systems of
chiefs and elders. Leadership was often earned by performance or ac-
knowledgement, and rested upon consensus and theological grounds
for exercise. Many different systems existed for resolving disputes
and maintaining order. Some tribes had warrior societies which func-
tioned as enforcement mechanisms, other tribes utilized community
pressure to enforce norms: scorn is said to have been an extremely

tQuoted in ITagan, “Indian Police and Judges,” at 7 (1960).
(121)
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effective method of enforcement. Imprisonment was unknown, and
restitution, banishment, and death were the major retributive sanc-
tions utilized.

Some tribes, notably those known as the Five Civilized Tribes,
specifically adopted Western-style institutions for governance in the
late 18th and early 19th century; these tribes, however, were the
exceptions.

The first three-quarters of the 19th century wreaked havoc on those
tribal governing bodies that survived the non-Indian presence on the
continent. Removal, continuous war, and the reservation era reduced
most tribes to de facto wards of the Government. Traditional food
supplies—buffalo and others—were gone, Tribes were forced, oftimes
brutally, into reservations, numbers and strength were depleted, and
pure survival from starvation placed tribes at the mercy of the Gov-
ernment dole.” This dole was used as a frequent weapon by Indian
agents to enforce the policy of the moment.

At this point in history, several factors merge creating new mecha-
nisms for tribal governance which would eventually evolve, albeit
contrary to the motives of the creators, into institutions for the main-
tenance of tribal sovereignty.

A major struggle for power occurred in the 1870’ and 1880°s be-
tween the civilian and military authorities for control over Indian
reservations. The civilian authorities, supported by many church
organizations, sought ways to control the reservations without reliance
on military troops. Aside from simple bureaucratic competition, oppo-
sition to military authority was based primarily on the military
tendency to settle all matters by extermination. The presence of soldiers
also caused problems such as the:?® “inevitable demoralization of in-
temperance and lewdness which comes to a reservation from a camp
of soldiers.”

In addition to the power dispute, there was a growing assimilation
fever among the so-called friends of the Indians who felt that law and
order was a necessary component in their job of “civilizing” the In-
dians; to educate; to Christianize; and to transform the Indian econ-
omy from a subsistence hunting-fishing, gathering, and trapping sys-
tem to a Western-style farming economy. A system of laws was felt
necessary because:

They cannot live without law. We have broken up, in part, their tribal 1elation-
ships, and they must have something in their place.*

One final factor strongly influenced the development of federally
controlled Indian police and courts. This was the desire by Indian
agents, as part of the assimilation process, to further erode and under-
cut the remaining power and authority of the tiaditional leaders and
the systems they represented.

Commissioner of Indian Affairs Price in 1881 referred to the re-
cently created system as: “* * * g4 power entirely independent of the
Chiefs. It weakens, and will finally destroy, the power of tribes and

bands.”

2 Ibid., Hagan at 6, Indian agents are referred to ‘‘as the local representative of the
TU.8. aund fount of all favors.”
3 Id., quoting Indian agent Edward P. Smith (1873). at 6.
+1d, quoting Bishop Whipple’s advice to President Lincoln, at 9. Hagan also comments
“But what was to be gained by destroying the concept of communal ownership if the new
prg;}%rty gw&ger had no legal machinery to protect his right” at 5.
., a A
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The development of Indian police and Indian courts under the
auspices of the Indian agent was the result of these factors. The major
experiment credited with being the foundation for the almost uni-
versal use of Indian police and courts occurred on the San Carlos
Apache Reservation in 1873. Agent John P. Clum, observing the
sporadic use of Indian scouts and groups to control other Ingians,
institutionalized the system by creating an Indian “police force.”
After demonstrating the effectiveness of this force, including the
capture of Geronimo, Clum was able to oust the Federal military from
San Carlos. Indian police forces were soon created for the Chippewas
(Wisconsin), Blackfeet, Sioux and Assiniboins, Kiowas, Comanches,
and Wichitas. By 1890, there were Indian police at nearly all the
agencies,® '

During this same period, the Indian court was also being developed.”
R. H. Milroym, the Indian agent at Yakima, set up five judicial dis-
tricts on the reservation from which judges were to be elected, and an
appellate system with the agent at the top was created. In 1883, with
the approval of the Secretary of the Interior, the Commissioner of
Indian Affairs authorized the creation of Courts of Indian Offenses.
He also created a set of substantive and procedural rules under which
the courts were to operate. By 1890, two-thirds of the agencies had
established Courts of Indian Offenses. :

Both the Indian police and the Courts of Indian Offenses have
suffered a mixed history.® Inadequacy of funding has always been a
significant problem ; it was not until 5 years after their creation that
Congress provided any funds for the courts, and then to a very meager
degree. Neither the Indian police nor the courts were successful in
eradicating the influences of traditional Indians or Indian custom, as
some of the assimilationists had hoped. Instead, the combination pro-
vided a curious mixture of Western-style law and tribal custom. The
Indian police and Courts of Indian Offenses exercised jurisdiction
over Indians and non-Indians. In the early days of Western expansion,
the breed of whites settling on or near Indian reservations created
much trouble for the Indians. The famous “hanging” Judge Parker
described these newcomers to reservation ‘arcas as: “a class of
men * * * who revel in the idea that they have an inherent natural
right to steal from Indians.” ®

In some areas, in fact, non-Indians caused the principal problems
for Indian police and courts. In western Oklahoma, much of the
Indian police effort was directed at removing non-Indian livestock
from Indian lands.

The status of the Courts of Indian Offenses within the jurisdictional
framework was unclear, and when potential test cases arose, the De-
partment of the Interior generally avoided the test rather than meeting
the issue.

Congress did meet the issue finally in 1934 when the Indian Reorga-
nization Act (IRA)*° was passed providing a system for restablishing
tribal governments. The act provided for federally chartered institu-
tions with constitutions and court systems. Although at the time of

6 Id., at 2743, )
70f course the Five Civilized Tribes, the New York Indians, the Osage the DPueblos and

Tastern 'Cherokees all had their own justice systems. . . ,
8 See generally, BJA, Bureau of Law Enforcement, “Indian Law Enforcement History.”

9 Fagan, supra at 53,
1025 1.8 C. § 461, et seq.
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passage the IRA was perceived as a major shift in Federal policy
tavoring tribal self-determination and ending the erosion of tribes
and their land bases, it also provided a distinctly western model of
government for the tribes. With assistance from the Department of
the Interior, tribes were to draft their own constitutions, establish
their own courts and codes of laws. In practice, most tribes using the
IR A model either adopted the old system, which had become known as
25 CFR courts 1 and law and order codes, or adopted their own codes
and courts closely modeled on 25 CFR.

Of major importance to an understanding of tribal courts in terms of
present day isues and operations is the 1968 Indian Civil Rights Act,*
which extended certain U.S. constitutional type protections to the op-
erations of tribal governments and courts. The act also congressionally
limited the penalties that could be imposed by tribal courts to 6 months’
imprisonment and a $500 fine, or both.

B. Tar CURRENT JUSTICE SYSTEMS

In addition to preexisting tribal systems and 25 C.F.R. systems,
many tribal governments have created justice systems pursuant to their
inherent sovereignty, and under the auspices of the Indian Reorgani-
zation Act.® In 1976, there are 117 operative tribal courts in Indian
country. This represents an increase of 32 courts since 1973 when there
were 85.1¢ In 1973, Indian tribal courts handled approximately 70,000
cases; although this caseload has increased, no current figures are avail-
able. These courts and the other components of the justice system are
faced with herculean tasks and responsibilities. A 1974 survey con-
ducted by the Bureau of Indian Affairs indicated that crime rates—
predominantly alcohol related—on Indian reservations were signifi-
cantly higher than in rural America.®

The 117 Indian justice systems vary considerably from one another
in both design and effectiveness. Like their non-Indian counterparts,
Indian court judges are both appointed and elected.® There is no uni-
form standard, but as a general rule, most tribal judges are not, attor-
neys.”” At least one tribe requires applicants for judicial positions to
pass an oral and written test on the tribe’s constitution and laws.' In-
cian tribal courts function in both criminal and civil matters. In some
areas, both the judicial and police functions are contracted from neigh-
boring non-Indian communities.’® In at least one area, a non-Indian
government contracts law enforcement services from a tribal police
department.?® Some tribes provide extensive representation for indi-

5 CFR contains all the elements for the Bureau-created 3
5T S0 81301 ef soy ated courts.
5 U.8.C, § 461,
;_‘ .\Slource: .‘Jvational t.}mr,\(rican Indian Court Tudges Associntion,
3 Memorandum to the Commiscioner of Indian Aflairy f 4 Krenzk cetoy
of%xﬁlian Sergi?es li\Iatch 1d3, Py vs from T. Krenzke, director, Office
&, on Gila River, judges are elected at large for 3-year terms. Southwest transecript
g}é Ji§.90n Papago, judges are appointed by the council for 2-year terms, Southwest fransc;ilgt
¥ The majority of non-Indian judges at the J.P. level nationwide are not 1 :
) 3 Jude P, ] awyers. Nor
V. Russell, U.8. 96 S. Ct. 2709 (1976) upheld the use of such judges in a casze involggg
the conviction and sentencing of a person by a judge with a "high school edneation but
ggtv];ggtjgéxgesudxcml training” so long as there was the right of appeal to a court with a
ge,
;39 l\AIIgjg.lv;?-Apache, southwest transcript at 257,
re]goo&t.- n Indian Reservation uses a county judge for its tribul court judze. Interview
espelem, Wash., contracts police services finm the Colville tribal i
northwest transcript, exhibits, affidavit of members of Nespelem City Ié(:)llxl(;]ecir]lfpartment,
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gent persons in tribal court; others provide none. Police services may
be provided by entirely tribal police, by BIA officers, or by a combina-
tion of BIA and tribal police. Tribal appellate systems also vary
greatly. On some reservations, there is no appellate court system.
Where tribes utilize 25 C.F.R. Courts of Indian Offenses, appeals fol-
low through the Department of the Interior. Some tribes have their
own appellate court systems; ** others use judges from neighboring
tribes for special appeals.?? The tribal council may also constitute it-
self as the final tribal appellate system.?

Any generalization about tribal courts and Iaw enforcement systems
is therefore vague by definition. These are evolving institutions re-
sponding to tribal and community needs and operating at various
levels of sophistication. Contrary to the views of some, there does not
appear to be anything inherent in tribal justice systems that malkes
them any less capable than their non-Indian counterparts in dispens-
ing justice.

However, one strong criticism of tribal government that occurred
in the 1950’s and used as a rationale for allowing States to assume juris-
diction in Indian country (Public Law 280) was the perceived inade-

quacy and the non-professional level of tribal justice systems.

As one observer has pointed out:

If jurisdiction was (transferred) because of inability to administer criminal
and civil jurisdiction in the early 1950’s, it should have been foresecn that such

capabilities would someday be developed . . *

In fact, such capabilities have been and continue to be developed.
There are currently many institutions and programs that aid in this
process that did not exist in the 1950’s. The Ind:ian lawyer, a rare phe-
nomenon formerly, is being found in increasing numbers, It is pres-
ently estimated that whereas there were only approximately 20 Indian
lawyers several decades ago, currently, the number has grown to be-
tween 150 and 180 and at least another 100 Indian students are enrolled
in law school.?® The American Indian lawyers training program,
which runs a number of training and support programs for Indian
law students and lawyers, has played a significant role in this develop-
ment. The National American Indian Court Judges Association now
exists, and under Federal funding, provides resources, materials and
training to Indian court judges. Among its publications are a five-
volume work on “Justice and the American Indian,” and a handbook
on “Child Welfare and Family Law and Procedural Manual.” Other
public and private resources, although insufficient for the totality of
the need, are also available, such as the Native American Rights Fund,
and the various Indian legal services programs.

1. ISSUES

(a) Capabilities
That tribal justice systems are seen as evolving institutions is re-
flected in the fact that many tribes have just completed or are cur-

2 Yakima Nation, northwest transcript at 659.

2 The Papagos have used Judge Rhodes from (iila River.

2 Conceptually this is similar to the English system where the House of Lords is the
cgnﬁ;tylast resort. This process is used by the Yankton Sioux Tribe, midwest transcript
at 144-45.

2 Letter from Douglas Nash, counsel to the Umatilla Reservation to Donald R. Wharton
task force No. 4, ’

% Source : American Indian lawyers training program.
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visions of constitutions, bylaws, atp(;illgg
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tribal police include several county officers and a former Pennsylvania
highway patrolman.s

The training provided for tribal judges usually comes through the
National American Indian Court Judges Association, In the 1975-76
year, 199 persons participated in tribal court training sessions. In
1974-75, 127 persons participated in training sessions. These training
sessions have been conducted for the past 6 years, and generally cover
criminal Taw and family law.?* The training sessions are conducted in
regional centers for several days each month. Non-formalized on-site
training is being provided via national programs, although some
courts informally train new judges on-site. Some of the limitations of
the existing program as indicated by judges include an inability to
attend because of work load and a desire for more extensive training.

Funding for justice systems comes from several different sources.
The Bureau of Indian Affairs, through contracts with tribes and
direct services, expended approximately $24 million in the 12-month
period ending in June 1976. Of this, approximately $3.5 million was
spent on administrative expenses; $11.5 million in direct services; and
$8 million in contracts to tribes; the remainder went to the training
academy.” LEAA made grants totaling $4,691,000 to tribes out of
its discretionary funds and another $900,000 out of LEAA’s total
block grant budget of $900 million went to law enforcement agencies
in areas where tribes and substantial urban Indian populations are
located. It is not known what part of these funds went to tribal law
enforcement systems,

In addition to these Federal moneys, substantial tribal resources are
expended for law enforcement systems, For example, the Colville
Tribe spent $347,000 of its own funds,®” (BIA provided $21,800) for
law enforcement this past year. The Yakima Nation spent $471,225
(BIA provided $69,400). Warm Springs estimates its expenses at
$450.000—five to six times as much as the BIA spends ($79.400) on
the Warm Springs law and order program. The Navaho Nation’s
tribal expenditures are close to $1 million ** (BIA provides $465,000).
All tribes indicated the need for more resources to support and effec-
tively utilize Iaw enforcement systems. Funds in some areas are being
used in creative ways. The Warm Springs Tribe, in cooperation with
the State of Oregon, has “a work release program” for criminal
offenders. The Yakimas have started an Alcohol Detoxification Center.
The unmet needs, are however, substantial. The problems of small
fribes in this area are overwhelming, particularly small tribes in
Public Taw 280 States which receive little or no Federal financial
assistance.®® Of the 481 federally recognized tribes, 826 have resident
populations of 350 or less. Many of these tribes do not even have the
funds to support the bare rudiments of tribal government, much less
additional moneys to support sophisticated justice systems. On the
Campo Reservation in southern California, a’ $10,000 tribal develop-
ment grant enabled the tribe, for the first time, to set up a basic record

B Ibid.

% Source : National American Indian Court Judges Association
% Source : Division of Law JEnforcement Services, BLA.

® Source : Indian Desk, LEAA,

% Northwest transcript at 617.

B Northwest transcript at 692,

®Ibid, at 262
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10 Other small reservations relate similar stories of

lkeeping system.
5-4 1

basic unmet need

(¢) Qoordination and cooperation .

Because the legal status definition of Tndian tribes is not clearly
understood or accepted by many non-Indian local governments, the
cooperation and coordination often felt to be important to effective
law enforcement is generally based on personal relationships rather
than on legal principles. This problem of definition permeates such
issues as the recognition of tribal court decrees, cross-deputization

agreements, and extradition procedures. o
On the Flathead Reservation there is currently no cross-deputization
agreement with the sheriff’s department. Bill Morigeau, a Flathead
councilman, stated that such an agreement existed several years ago
but was withdrawn by the sheriff, apparently because of the political
climate which Councilman Morigeau attributed to MOD.#> The Su-
quamish similarly complained that they have not received coopera-
tion from the county police authorities.** The Colville tribal police
department enjoys cross deputization arrangements with some but
not all of its neighboring non-Indian governments.* Wayne Duch-
eneau, chairman of the Cheyenne River Sioux, indicated that no
formal arrangements for cross-deputization exist, but that “so’r,ng
sherifls are pretty good fellows and you can get along with them.”
The situation in Gila River is similar; tribal officials and the county
cheriff have an excellent working relationship and no current problems
exist. Tf the sheriff were to change, however, the tribe felt the relation-
ship could change.*® ; ) )
Tribal courts are technically not entitled to «fyll faith and credit”
as thev are not States in the constitutional sense. Some state courts
have extended such recognition to tribal court decrees; *7 the practice
is not universal, however, and is a particular problem with respect to

non-Indian law enforcement officers refusing to serve process or other

papers for tribal courts.*® o )
One particular problem of coordination and cooperation relates to

the relationship between the tribal law enforcement, apparatus and
BIA law enforcement and agency personnel. Tribes do not select the
BIA officers as they do their own police officers, and the BIA officers’
loyalty is, by definition at least, divided between the tribe and the
bureat. BIA agency personnel do not necesarily feel they are obli

gated to follow an order from a tribal court. _ )
Judge Rhodes of Gila River ordered several BIA police to be sta-

tioned at the tribal detention facility. The BIA superintendent took
the position that the court has no authority over the BIA’s administra-
tive operations; he finally did comply out of “courtesy,” maintaining
that he is not bound to follow the tribal court.®® Since BIA operations

© Qouthern California transcript at 83. ) .

4 Qee e.0.. Pauma, southern California transcript at 9; Pala, southern California tran-
ge1ipt at 471 Kaweenaw Community (Michigan) Great Lakes transeript, at volume IT, 35

22\ [ontana transcript at 67.

s Northwest transcript at 86.

4 Ihid, at 610

4 \Midwest transcript at 356

6 Qouthwest transcript at 821,

7 Oregon, northwest transeript
276 Md. 333, 347 A.2d 228 (1975)

i3 Northwest transeript at 432-32 .

0 Southwest transeript at 70-71, Of note, this superintendent was the acting super
intendent at the time of the extraordinary problems on Pine Ridge in 1974-75. Although
that does not impute anv wrongdoing to him, it raises questions about what the lack of
cooperation may lend to problems

at 246-47, and Maryland, in Walefleld v. Little Light
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permeate many areas of reservation life, including the crucial area of
child custody, its subservient relationship to the tribal court needs to
be definitely stated. The potential conflict between the BIA and the
tribe is not necessarily cured when a tribe contracts law enforcement
services from the Bureau. The Mohave Apache tribe contracted and
ran its own law enforcement program for approximately four years
at a constant funding level. The tribe turned law enforcement back to
the Bureau because of tight funding and inflationary pressure.
Shortly thereafter, the BIA was able to provide the service at double
the funding level.s

O. Ixpax Crvi Ricmrs Act

The Indian Civil Rights Act of 1968 is the major congressional
statement concerning how tribal governments and court systems are to
operate. Generally, it applies to tribes whose constitutional standards
for operations are similar but not identical to those contained in the
“Bill of Rights” and the 14th amendment. Knowledge of the act and
the cases arising under it are necessary to an understanding of the
current status of tribal courts and governments.

1, LEGISLATIVE HISTORY AND BACEGROUND

Tn 1959, Williams v. Lee,? and Native American Ohurchv. N avajo
Tribal Council % reaflirmed tribal sovereignty but denied remedies to
individuals, both Indian and non-Indian, aggrieved by actions of
tribal governments. The Native American Church case, in particular,
is credited with spurring the preliminary investigation by Senator
Ervin’s Subcommittee on Constitutional Rights into dealing with
abridgment of individual rights by tribal governments. In that case,
a Federal court let stand a tribal ordinance banning the use of peyote,
which was used by members of the Native American Church in relig-
ious ceremonies, on the ground that the free exercise of religion guar-
antees of the first amendment was not applicable to the Navajo tribal
government.

In {deition to the Native American Ohurch case, Senator Ervin
also cited reports from preliminary investigations of his own staft
and reports by the Fund for the Republici‘; and the Department of
the Intcrior’s task force on Indian affairs,% as factors in his decision
to hold hearings on Indian civil rights.®

All these reports advanced the thesis that deviations from U.S.
constitutional rights by tribal governments, although constitutionally
permissible, were improper and required eventual correction.’”

Iearings were held in Washington and in various Western States
between 1961 and 1968. Testimony showed that 117 of the 247 organized
tribes operated under constitutions providing some protoct?on for

o Southwest transcript at 216,
51925 7,8.C. 1301,
52358 T1.8. 217 (1959),
fi %72 g‘;_)d 13]1 %Othb(fir, 1959).
% Tuand for the Renu ie, report of the commission on 'the rights, liberties, and res -
bllj_txes of the American Indian (W. Brophy, and G. 8. Aberle, editors, 1961?nutriil.wnsi
% Tnsk foree on Thdinn aftairs. a program for Indian citizens (19061). ’
ff;;s(ﬂ Crt){lgreﬂg;otnﬂl Record 17121 (19671,
__$"Burnett, a historical analysis of the 1988 “Indian Civil Rigl ” - g
557 (1072), at 576 [hersinafter Burnett] Civil Rights Act,” 9 Hurv. J. Leg.
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individual civil vights, while 130 did not,* and 188 tribes were not
organized under any tribal constitution.® )

The principal problem areas for tribal courts in applying due proc-
ess guarantees were the right to counsel, the right to remain silent, the
right to trial by jury, and the right to appeal.®® According to one
writer, the central reason for denial or abridgment of rights was that
most tribes lacked resources to allocate for law enforcement.®* It was
pointed out that: 82

Prohibition of trained lawyers made possible the continued functioning of the
tribal court system with untrained judges and without prosecutors. Compulsory
testimony of defendants eased the costly burden of police investigations, Elimi-
nating the jury or shifting it to the appeals level relieved pressure on court budg-
ets. Redundancy of judges at the trial and appeals levels and ad hoc appoint-
ments of laymen for appealed cases produced similar savings. Despite strivings
toward professionalism and the acceptance in principle by many tribal courts
of due process requirements, budgetary restrictions made infiingement of these
rights unavoidable.

Testimony at the hearings showed that the 6,000-member Pima-
Maricopa Tribe spent only $4,500 a year on court and police

operations.®®

Throughout the hearings, the major area of concern to the tribes
was violation of Indian civil rights by Federal, State, and local author-
ities and the failure of BIA to provide adequate financing and services
to the tribes. One writer has described the position of the Department

of the Interior and BIA in the hearings in the following way: &

Throughout the debate sparked by Senator Ervin’s proposals, the attitude of
the Department of the Interior and of the BIA remained consistent. When vital
organizational interests, such as reputation and control, were not involved and
when a commiftment of resources was not required, they proved to be cooperative.
But when confronted with the limitation of their responsibilities or influence or
when pressed for a commitment to additional tasks, they resisted even if the
interests of the Indian people were compromised.

The Indian Civil Rights Act of 1968 was originally proposed as
S. 961 in 1965.%5 It provided that any tribe exercising its powers of
self-government would be subject to the same constitutional protec-
tions; with the exception of the equal protection requirement of the
14th amendment, imposed on the Federal Government by the Consti-
tution. The Department of the Interior and BIA objected to the im-
pact that full constitutional rights would have on tribes and proposed
an alternative bill requirement which contained limited guarantees.®

Tribal reaction to the proposed legislation was described as varied.
Most tribes echoed the sentiments of the Mescalero Apaches who were
sympathetic to the purposes of the bill but deemed it premature be-
cause the tribes were not psychologically or financially prepared for
it.s’ The Hopis said they already provided protections afforded by the

53 Hearings on constitutional rights of American Indians hefore the Subeommittee on
tha Judieiary, 87th Cong.. Ist sess  pt. 1 (1961), at 121 [hercinafter 1961 hearings, pt 1]

5 19A1 hearings. pt. 1, at 156,

6 Rurnett, at 37¢

6174, at 5%]

6214, at 581

63 10”1 Hearings, nt, w at 387-6R,

st Burnett, at 602. See Burnett at 589=602 for a discussion of the position of the
Denartment of the Inferior and BIA with regard to specific legislative proposals.

65111 Congressional Record 1784 (19685).

6 Hearines on & 961-068 and & J. Res, 40 hefore Subcommittee on Constifutional
Nights of the Senate Committeer on the Judiciary, 89th Cong, 1st sess 2 (1965) at 318-19
[hereinafter cited at 1965 hearings].

67 Burnett, at 589, citing 1963 hearings at 325,
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Constitution in their own constitution,®® and the Crow said they felt
the people of their tribe were satisfied with the system and meant to
keep it unchanged.®® The Pucblos, however, rejected the bill of rights
proposal completely. After the act was passed, they sought special
exemption, had bills for exemption intrO(ﬁlced, but only in Congress,
and succeeded in obtaining a special hearing before the Frvin sub-
committee in New Mexico.”® At those hearings, a Pueblo spokesman
stated: ™

Our whole value structure is based on the concept of harmony between the
individual, his fellows, and his social institutions. For this reason, we simply
do not share your society’s regard for the competitive individualist. In your
society, an aggressive campaigner is congratulated for his drive and political
ability. In Pueblo society, such behavior would be looked down upon and dis-
trusted by his neighbors. Even the offices themselves, now so respected, would be
demeaned by subjecting them to political contest. The mutual trust between
governors and governed, so much a part of our social life, would be destroyed.

2. SUMMARY OF PROVISIONS OF INDIAN CIVIL RIGHTS ACT

Provisions of the Indian Civil Rights Act of 1968 are similar to the
guarantees of various amendments of the Constitution in language,
but most have been changed to in part reflect the special tribal situa-
tion. Even where language is identical, the history of the legislation
makes it clear that the act is to be read against tribal context and does
not necessarily incorporate all the gnarantees of the Constitution and
cases under it.

In general, the act provides that any tribe, in exercising the powers
of self-government, cannot : )

(1) Make or enforce laws prohibiting the free exercise of re-
ligion, or abridging freedom of speech, press, or assembly. There
is no prohibition of an establishment of religion.™

(2) Violate the protection against unreasonable search and
seizure and warrantless searches and seizures of person or
property.”?

{3) Place a person in double jeopardy.™

(4) Violate the protection against self-inerimination.”

(5) Take property without just compensation.”

(6) Deny a person the right to a speedy public trial, confronta-
tion of witnesses, and the right to counsel at his own expense.
Thers is no right to free court-appointed counsel.”

(7) Impose excessive bail, inflict cruel and unusual punishment,
or impose any penalty or punishment greater than imprisonment
for 6 months or a fine of $500 or both for conviction of one
offense.”® .

(8) Deny any person the equal protection of the law or deprive
any person of liberty or property without due process of law.™

63 1065 Hearings at 3253,
% 1965 Hearings at 234,
“ PBurnett at 614
7 Hearings on 8. 211 before the Subcommittee on Constitutional Rights of the Senate
Committee on the Judiciary, 91st Cong, 1st sess, 1969,
7225 T.8.C. 1302(1)
325 U.8 ¢. 1302(2).
725 1.8 C. 1302(3).
. 1802(4).
¢ 1802(5),
.C1302(8Y,
. 1302(7)
C. 1302(8)
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(9) Pass any bill or attainder or ex post factor lawp® )
(10) Deny any person accused of offense punishable by impris-
onment, the right, upon request, of a jury trial of not less than 6

persons.®! o i
The only remedy contained in the act provides for obtaining a writ

of habeas corpus in Federal court to test the legality of detention by
order of a tribe.®?

3. SCOPE OF INTERVENTION BY FEDERAL COURIS

S

(@) Legislative history of habeas corpus provision

Testimony before the Ervin subcommittee indicated that appellate
procedures in tribal courts are not effective. One writer described the
subcommittee’s findings as follows:%

Appellate procedures were similarly attenuated, Among many tribes, such as
the Navajo, the court of appeals was comprised of all the trial judges sitting
together as a panel. Tribes with only a single judge devised more ingenious pro-
cedures; for example, the Shoshone-Bannock system provided trial by jury on
appeal, while the Pima-Maricopa tribal council appointed two laymen when the
need arose to serve with the tribal judge on a three-member appeals board.

Again, the principal reason for these appellate procedures was lack
of resources. Appointment of laymen and panels of trial judges saved
the tribe the cost of paying for a second level in its judicial system.®

As a remedy for denial or abridgment of the right of appeal, the
original bill provided for appeals of criminal convictions from tribal
courts to Federal district courts, and expanded the scope of review to
include trial de novo. The effect was to integrate “criminal justice on

the reservation directly into the existing Federal system and reduce the

Indian courts to a ‘screening role’.”

The tribes’ reaction has been described as follows:¢

Aany tribes, while not opposed to 8. 962’s authorization of appeals of ¢riminal
convietions from tribal courts to federal district courts, objected to the bill’s
provision for trial de novo in the district court because it would severely restrict
the functions of the tribal courts. The Pima-Maricopa claimed that law enforce-
ment on the reservation would suffer as a result. The United Sioux Tribes ex-
pressed opposition because Indians could not afford to pay for the legal repre-
sentation needed in federal court, and the American Civil Liberties Union called
for absolute right to appointed counsel not provided by the 1964 Criminal Justice
Act, The Mescalero Apache suggested that cases be remanded to the tribal courts
upon a finding of error. The Fort Belknap attorney concurred, urging that this
procedure would serve as a training device and improve the quality of the tribal
courts. The attorney warned, however, that 8. 062 like S. 861, would impose an
impossible financial burden for review by federal courts and almost certainly
would require the tribes to keep fuller court records, use proper procedures, and
hire prosecutors.

The Department and the BIA were opposed to 8. 962. The Department had ap-
pellate jurisdiction over Courts of Indian Offenses and was unwilling to sur-
render it, It suggested that the district courts should be empowered to review
reservation court decisions only upon the full exhaustion of the administrative
remedy. But the Department’s insistence on retaining a role in the tribal justice
system contradicted its earlier testimony to the effect that the Solicitor's office had

80 235 U.8.C. 1302(9).

5123 U.8.C. 1302(10).

8225 71.8.C. 1303,

83 Burnettsat 580 51, eiting 1961 hearings, pt. 2, at 366 and 1963 hearing at 826 and 862.

8 Id. at 581.

8574, at 593. Burnstt believed that Ervin’s view of Indian ecivil rights was strongly
colored by the experience of the Lumbees and Cherokees with constitutional form of govern-
ment in North Carolina, Burnett at 374-76.

8 Burnett at 5393-54
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1‘ep(>iw'e(1 no appeals from Courts of Indian Offenses. It became clear to Sube
mittee counsel that'the Department was fighting for a nominal power oi)ig")tfolgld
had never regarded its appellate role with commitment. ’

As finally enacted, the act dropped the trial de novo provision and
provided that the privilege of writ of habeas corpus would be avail-
able to any person in Federal court to test the legality of his detention
by order of an Indian tribe.’” According to one commentator:

Senator Ervin apparently was convinced by arguments of ma i

. . : s ny tribs
attqrntesfs agii Urtuted Statels attorneys that trial de notx’ro under S. 962 wgul(;lpl?tl
an intolerable strain on the district courts, already suffering fr i
an intolerable st A y suffering from a chronie

Furthermore, the habeas corpus provision did little more than enact
the ninth circuit’s decision in Colleflower v. Garland * and Settler v.
Yakima T'ribal Court,*® which, prior to the act, found that a Federal
district court could issue writs of habeas corpus over both tribal courts
and Courts of Indian Offenses, since these courts functioned as Ied-
eral agencies created by the BIA and were governed by the BIA’s
model code of Indian offenses.

(b)Y Lepansion of jurisdiction under 28 U.S.C. 1331 (a) and 28 U.8.C.
1343(4)

Following enactment of the Indian Civil Rights Act, the “chroni-
cally overloaded” Federal courts were hit with actions charging viola-
tions of the act. In most cases, the relief sought was equitable o;money
damages rather than the habeas corpus remedy provided for in the
act. Courts quickly rejected the limited role of habeas corpus set forth
in the statute for them and established a trend to take jurisdiction of
all claims under the act, regardless of whether detention was involved
and to grant equitable and money damage relief in appropriate cases
against tribes, tribal governing bodies, tribal court judges, and other
tm’})al officials.®* o

“he principal vehicles for this expansion of jurisdiction have been
28 U.S.C. 1831(a) [Federal question jurisdictig)n where the jurisdic-
tional minimum of $10,000 is met] and 28 U.S.C. 1343 (4) [providing
jurisdiction for relief under any act of Congress providing for the
protection of civil rights]. The first reported cases under the act,
Dodge v. Nakai® and Spotted Eugle v. Blackfeet T'ribe® found
jurisdiction under these statutes. In Dodge, a white legal services
lawyer sought an injunction and money damages for exclusion from
the reservation under order of the tribal council. He charged viola-
tions of 25 U.S.C. 1302(1) [free speech guarantees] and 25 U.S.C,,
section 1302(8) [due process rights]. In Spotted Lagle, the action was
by tribal members against the Blaclfeet Tribe to enjoin use of the
tribal jail; to nullify the tribal law and order code; to require tribal
judges to grant persons within their jurisdiction all rights enjoyed
by defendants in State and Federal courts; plus other rights [such as
the right to treatment rather than imprisonment for alcoholics], not

8725 U.S.C., sec. 1303,

8 Burnett at 240, note 240.

% 342 F.2d 369 (9th cir, 1965).

;’;’ 44%9 Ft‘.2d %SGD(thh cir. %9{515)5 S

Ziontz, “In Defense of Tribal Sovereignty: An Analysis of Individual Er ! -
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uniformly enjoyed by the gencral public; and for actual and punitive
damages. Both courts found the power to exercise jurisdiction under
28 U.S.C. 13381(a). The Spotted Eagle court, however, refused juris-
diction for plaintiff’s failure to meet the $10,000 minimum.

(¢) Ezhaustion of iribal remedies or limitation on Federal court
intervention

Exhaustion of tribal remedies is required as a matter of comity in
furtherance of the Federal policy of preserving the unique sovereign
and cultural identity of the tribes. Janis v. Wilson.** The requirement,
however, is not inflexible. Case-by-case balancing is 1equired, weighing
the need to preserve cultural identity of the tribes by strengthening
tribal courts against the need to immediately adjudicate the depriva-
tion of individual rights. O’Neal v. Cheyenne River Sioux Tribe.*® This
general exhaustion requirement is unnecessary if, on balance, the merits
for exhaustion might threaten constitutional guarantees of equal pro-
tection and due process. Rosebud Stouw Tribe v. Driving Hawk.%

In O’Neal, tribal members operated a ranch on the reservation on
grazing land leased from the tribe with cattle purchased through a
loan from the tribe. When the tribe foreclosed the loan and repossessed
the cattle, the ranchowners brought an action for damages and an in-
junction under the due process provision of 25 U.S.C. 1302(8) and
under the taking without just compensation provision of 25 U.S.C. 302
(3). The district court dismissed for failure to exhaust tribal remedies,
and the eighth circuit affirmed, rejecting plaintiff’s position that since
the purpose of the legislation was to give Indians the constitutional
rights enjoyed by other Americans. Congress did not intend to require
exhaustion of tribal remedies. The circuit court, however, viewed the
Indian Civil Rights Act as seeking to protect and preserve the rights
of individual Indian persons and that this was best done by main-
taining Indian culture and strengthening tribal governments. In this
regard, the exhaustion was consistent with the statute. The court then
found that plaintiffs had two actions available to them in tribal courts.

In Janis v. Wilson,®" the executive committee of the Oglala Sioux
Tribal Council fired several members of a community health program
hecause they had participated during regular work hours in public
demonstrations advocating the overthrow of the tribal government.
Plaintiffs brought an action charging violations of their right to free
speech and association under 25 U.S.C. § 1302(1) and due process
under 25 U.S.C. Section 1302(8).

The court found that further resort to tribal administrative remedies
was not required but remanded to the district court to give plaintiffs an
opportunity to show that resort to the tribal judiciary would also be
futile. Similar to O’Neal, plaintiffs had argued that the tribal court
was subservient to the executive cominittee which had fired them, that
it had no jurisdiction over the tribe in an original action, and that it
did not have appellate jurisdiction over decisions by the tribal per-
sonnel evaluation committee.

At least one court has found that nronexistence of tribal procedures
for handling internal political disputes, not specifically provided for

9521 F.2d 724 (8th cir. 1975).

2d
95482 F.,2d 1140 (8th cir. 1973).
F‘q2d. 1.8, 2709 (8th Cir., Mareh 5, 1976).

o7 521 F.2d 724 (Sth cir 1973).
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In the tribal constitution, does not justify immediate intervention by
the Federal courts, since the council could promulgate and enforce
ordinances and set up enforcement agencies. M/ cCurdy v. Steele.’s The
case Involved alleged violations of the Goshute tribal constitution with
respect to candidate qualification, election results certification. and pro-
cedures for removal from office, While this decision favors the protec-
tion of tribal sovereignty intent of the act, its practical effect in an
election dispute case 1s questionable since the party expected to pro-
vide rules by which the dispute will be settled is usually a party to the
dispute, and can influence the outcome through the rules adopted or
through the appointments made to any independent body assigned to
resolve the dispute.® ’ "

The ninth circuit, in United States ex rel Cobell v. Cobell 100 affrmed
a district court’s ﬁnding that a father who sought enforc,ement of a
State custody ovder against a tribal court which had granted a tem-
porary restraining order barring custody, lacked meanineful remedies
in the trial court because the tribal judge’s order had not contained an
mvitation to participate in the appellate processes and the judge had
stated that only a Federal court order would cause him to rescind his
action. The ninth circuit determined that the State had jurisdiction
over custody of the children incidental to its jurisdiction over the
parent’s divorce and that the tribal law and order code had disclaimed
jurisdiction over marriage, divorce, and adoption in favor of the State.
The cirenit court interpreted this as a relinquishment of jurisdiction
over custody incident to divorce and rejected any concurrent jurisdic-
tion in the tribal court over the case.

(d) Lack of justiciable issue

The only case declining Federal review to discuss this eround for
refusing jurisdiction over a dispute was MeCurd v. Steele* which
also found a failure to exhaust tribal remedies. On the lack of a justici-
able issue, the court found that the tribal elections board had not certi-
fied a winner or determined whether contested, write-in ballots were
valid under the tribal constitution and bylaws. Such a decision relatine
to the mechanics of a tribal election was an internal political matter
which the tribe had to decide before there could be g, controvérsy
%Ex'%dlilclf?itégl.able form over which the Federal court could exercise

4. SOVEREIGN IMMUNITY OF TRIBE FROM SUIT

A court cannot take jurisdiction over an action brought against a
government which has sovereign immunity from suit, 102 Because of
their status as dependent sovereigns with authority over their internal
affairs, absent qualification by treaty or Federal statute, tribes possess
the.,'lmml.lmty from suit of ‘any sovereign. United States v United
fS*wtcs Iridelity and Guarantce (0. This immunity is coextensive

%503 F.2d 653, 656 (10th cir. 1974)
® See: Rosebud Siouwr v. Drivi; a ;
“ by P . ing Hawk, upholding the distri ’
fSFﬁfé%lagaster from the tribe to hear evidence on electibnlglgsi)(g]cggsa%? pojflil tdmient of a
= empts to exhaust tribal remedies would be futite. er finding that

10303, F.2d 7 ir T 3 i
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with that of the United States,’** and may not be waived except by
express language; general jurisdiction statutes are not sufficient.
Thebo v, Choctaw Tribe.r* . L.

After passage of the Indian Civil Rights Act, courts took jurisdic-
tion of cases and either ignored the sovereign immunity from suit
issue or found a walver of immunity without discussing the basis for
their decision. But in Loncassion v. Leekity, * the court faced the issue
and held that while the act did not, in so many words, provide for
waiver of immunity or for suits against the tribe, it did imply a
waiver since that was the only way suits could be enforced. The court
also found a waiver in the terms of the tribe’s contract with the BIA
for police services which provided for tribal liability for snits by
persons against tribal responsibility for liability insurance. This rea-
soning violates the principle that there should be no implied waiver
of immunity from suit, Even if an “overwhelming implication” test is
used, there is not such a degree of evidence in the legislative history
of the act to support such a finding. Furthermore, a finding of waiver
of immunity rests on another questionable finding of federal courts:
that habeas corpus was not the exclusive basis for their exercising
jurisdiction. Finally, in finding a waiver by contract terms, the court
1gnored the established rule that waiver required a treaty or act of
Congress for Indian tribes.

Following Loncassion, other courts have also Implied a waiver of
immunity. ¥ Only O’Neal v. Cheyenne River Sioux Tribe,*® citing an
immunity from suit provision in the tribal code, found that the tribe
had sovereign immunity from suit. Although Daly and Brown were
decided within 2 months after the decision in O’Neal, neither was
mentioned in finding that the tribe’s immunity from suit was abro-
gated by the Indian Civil Rights Act. One reason for this discrepancy
may be in the type of relief sought. Daly and Brown were reappor-
tionment cases in which the relief sought was equitable, while Q’Veal
was an action for wrongful taking of property which involved equit-
able relief and a claim for $30,000 actual and $1 million punitive
damages.

A memorandum requested by the United States Supreme Court in
connection with a pending petition for certiorari in Thompson v.
Tonasket,**® was prepared for guidance of the Justice Department in
1974.11° The memorandum criticized the Johnson and Loncassion line
of cases as violative of the doctrine requiring express waiver of sov-
ereign immunity laid down in Fdleman, Thebo, and Adams. The
memorandum also argued that if Federal courts had jurisdiction over
25 U.S.C. Section 1302 cases, suits could be brought against tribal
officials for violations of the act but the tribes themselves were im-
mune from suit.

104 453 F.2d 152 (9th cir. 1971).

105 86 F. 372 (8th cir. 1895).

106 334 ¥. Supp. 370 (D.N M. 1971),

1% See Johnson v, Lewer Elwha Tribal Community, 484 ., 24 200 (9th civ. 1873) : Brown
v, Lallét_eéi) States, 486 F. 2d 648 (8th cir. 1973) ; Daly v. United States, 483 F. 2d 700 (8th
cir. 19ia).

108482 F.2d 1140 (8th cir, 1973).

19 187 F.2d 316 (9th eir. 1973).

110 Memorandum of Law and Accompanying letter from Kent Frizzell, T.S. Dept. of
Interior, to Lawrence G. Wallace, Dep. Solicitor General, U.S. Dept of Justice, May 22
1974, cited in Ziontz at 44 ' '
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The memorandum reasoned by analogy to the sovercign immunity
of the States under the 11th amendment and the qualified lmmunity
for officials provided for in Scheuer v. Rhodes** Furthermore, the
memorandum stated that waiver of sovereignty for tribes posed
dangers to Federal policy of self-government and, more importantly,
posed serious danger to the parallel Federal aim of aiding tribes in
achieving economic independence not depleting limited tribal re-
sources, since the tribes would be forced not only to pay money judg-
ments in various instances, but also, in a much broader range of
instances, to expend substantial funds to employ or retain tribal coun-
sel. Finally, the memorandum argued that the 25 U.S.C. 1303 habeas
corpus remedy was the only remedy available under the act. This is an
important aspect of the argument against waiver of sovereignty im-
munity since if jurisdiction were limited to habeas corpus, there
would be no sovereign immunity problem. A subsequent Justice De-
partment memo agreed that neither 28 U.S.C. 1843 (4) nor the ICRA
had the effect of waivering sovereign immunity from suit by tribes
who were protected, just as the States were immune under the 11th
amendment and the United States under the sovereign immunity
principle.tt?

5. CASES BY SUBJECT MATTER

(@) Iree ewercise of religion, freedom of speech, press and assembly

(1) Free Ewercise of Religion.—A prime factor in the Ervin sub-
committee’s decision to hold hearings on deprivations of Indian civil
rights was the decision in Native American Chwrch v. Navajo Tribal
Court.}*® In that case, the Tenth Circuit held that the First Amend-
ment guarantee of the right to free exercise of religion was not
applicable to the Navajo Tribal Government, since both the First and
14th amendments were restrictions on Federal and State, but not on
tribal government. The decision let stand a tribal ordinance banning
the use of peyote which was used by members of the Native American
Church in religious ceremonies.*

At hearings by the Ervin subcommittee, church members com-
plained of police harassment and employment discrimination by both
tribal and BTA officials,®

The Native American Church case illustrated the paradox created
by the interaction of Anglo-American culture and government with
that of the tribes. Religious practices, which often antedate modern
Navajo tribal government, were outlawed and church members forced
to resort to civil rights actions, themselves an infringement on tribal
sovereignty if successful, to gain acceptance of what was once an
accepted traditional religious practice of the tribe.

As a result of this and other testimony, S. 961, the original Ervin
proposal for an Indian bill of rights included a provision which would
have incorporated the first amendment guarantees of free exercise,

Lllgii 8.Ct. 1d683 (flE)T%C% United &
2 Memorandum for the Unite tates as amicus curiae, Thompson v. Tonasket, 4S
F.2d 316 (9th cir. 1973) cert. denied, 95 S Ct. 132 (1974). g sket, 437
13272 ¥.2d 131 (10th cir. 1959).
1t See also, Toledo v. Pueblo de Jemez, 119 F. Supp. 429 (D.N.M. 1954). Action charg-
ing infringement of religicus freedom of Protestants in a Catholic pueblo dismissed by
Federal court for lack of jurisdietion.
151961 Hearings, pt. 2, at 467-68.
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and nonestablishment, of religion. In regponse to testimony that the
prohibition against establishment would disintegrate the theocratic
tribes, such as the Pueblos, the final version contained only the free
exercise guarantee.!18 ‘

As noted previously, prior to the Indian Civil Rights Act, Federal
courts did not have to distinguish between the requirements of non-
establishment and free exercise because, where they overlapped, they
were mutually reinforcing. After the ICRA, courts had to respect es-
tablishment of religion to the point of allowing tribal government
involvement in religious practices which result in psychological pres-
sures on the individual to conform while at the same time assuring the
mdividual’s right to free exercise. The practical effect of the free
exercise clause in a theocracy, it was suggested, should be to proscribe
only overtly coerced involvement in community practices or overt pro-
hibition of divergent practices.’*” For example, members of the Native
American Church testified that they were prohibited from using com-
munal grazing areas by tribal authorities because of their religious
beliefs.i1s B

There have been no reported cases charging violations of the free
exercise of religion provisions of the Indian Civil Rights Act.1®
Significantly, in 1965, prior to the passage of the act, the Navajo
Tribal Council amended its peyote ordinance to permit members of
the Native American Church to use peyote in connection with their
religious practices and passed a tribal bill of rights,20

(b)Y Freedom of speech

Although free speech is an unquestioned right under the U.S. Con-
stitution, it has not been so in Indian culture.}?* Historically, tribes
have been homogenous communities which have traditionally sup-
pressed open internal conflict or partisanship, thus full protection for
freTe hspeéacht could ungermine cultural value,222
) e first case under the Indian Civil Rights Act gave a o i
illustration of this conflict between tribal and non--Indi;nec:ngggt}?sh;%
free speech. In Dodge v. Nakai* the principal plaintiff was a non-
Indian lawyer (Mitchell) who was director of a Navajo OEO legal
services program (DNA). He became the center of a dispute between
the Navajo Tribal Council and the legal services program over the
independence of DNA from the council, Efforts by the tribal council
to renegotiate DNA’s contract and remove Mitchell as director were
rejected by DNA’s board of directors. In the middle of the dispute
representatives of the Department of the Interior came to the reserva.
tion to explain the recently enacted Indian Civil Rights Act. At a
meeting with a council advisory committee, a council member. asked

u8 Comment : “The Indian Bill of Rights and the Constituty St T 3
}y%gsltfr‘l’;fgtr{asnglll ogilel'ggn:}fftorxv' é'it;)d as Harvard note] ‘}io(\)'f] J‘Kti‘f{”s‘l .'?:2‘)1 1(11]:;](10()'0‘1(;)](?’)

a1ings » =1, 221 ; Staff of Subcommittee on ‘Constitutional R"’I‘t .f Q‘ e Com
mittee on the Judieciary, Y 2 - b o the e Com-
Tndian Coom Drinraaars. 89th Cong., 2d sess. Constitutional Rights of the American

¥ Harvard note at 1364-63.

18 1861 Hearings at 98

1925 U.8 C.1302(1).

;-:f IZtiontz. at 7. note 22.

2 can he argued that legal protection of first amendment fr, g
Sgcl,.;'etl‘)eex}\taffﬁ{‘l%ec}mll}gt t%otul;e&p%i;lt Wl}gre it becomes dangerous téegluszpreri'f}})rlilt%hge&agg
§ v. 4 a s ts have often stepped in to ‘protect” th T
dangerous outside speech. In this sense then, Anglo- 5 ot froa unity, from
bel?f‘%.},-:fyht}"r?h %iit;fel ent from those of the ﬁ'fbefb%é&;noetrg?s%ﬁ&glc\?ts of free speech may
381, hoa o e 1 of Rights and American Indian Tribal Govefnments,” 68 Nat. Res. J.

208 F. Supp. 26 (D. Ariz 1969).
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whether the stalute would preveut the tribe from evicling a peison
from the reservation. Mitchell, who was present, allegedly laughed in
a scornful manner and was admonished. The next day, he was con-
fronted by a council member, struck, and told to leave the council
chambers. In subsequent action, the committee passed a resolution
excluding him from the reservation. Mitchell then sued to enjoin
enforcement of the order and asked for $10,000 in damages in IFederal
district court.

On the merits, the court recognized the tribe’s power over persons
under treaty provisions, but said that the Indian Civil Rights Act had
imposed new responsibilities on the tribe with respect to the manner
in which it could exercise its governmental powers and the objectives
it could pursue. Assuming the laugh was as described by the tribe, the
court said, exclusion for that reason was unlawful as lacking in due
process under 25 U.S.C. 1302(8) and as abridging freedom of speech
under 25 U.S.C. 1802(1). Attempts by the tribe to remove Mitchell
as director for DNA for his role in a school dispute was abridgment
of freedom of speech granted to both the lawyer and his clients. The
Dodge court case shows a failure to apply its free speech test in a
cultural context., Implicit in the decision is a value judgment based
on Anglo-American models.’?* Furthermore, the decision points up
possible problems created by Senator Ervin’s Jate amendment of the
ICRA to cover all persons rather than tribal members alone.

One commentator has argued that free speech guarantees should not
prohibit tribes from excluding nonmembers from the reservation for
political agitation as in the Dodge case,*® because cultural autonomy
1s not compatible with political pressure from outside. Unfortunately,
the irony, as in the free exercise of religion situation, is that some
tribal governments have, through their organization under the TRA
and Federal support, solidified power and abused the rights of dissi-
dent persons, both members and nonmembers. One Federal action may
now require further Federal intrusion to remedy the ill, but the risk
is that the remedy will only lessen tribal sovereignty without curing
the ill. For example, in two cases arising on the Pine Ridge Reserva-
tion of the Oglala Sioux, Janis v. Wilson,?¢ and Means v. Wilson,'*
dissident tribal members relied on the TCRA to fight employment dis-
crimination and election irregularities by the tribal governments in
power. In Means, plaintiff was an unsuccessful candidate for tribal
council president who charged the incumbent president, council, and
election board with election irregularities in violation of his right to
a fair election under various sections of the act including section

1302 (1).

e. Equal protection

The Indian Civil Rights Act of 1968 provides that no tribe exercis-
ing powers of self-government shall deny to any person within its
jurisciction the equal protection of the law.'?® This requirement was
not contained in initial legislative proposals but was added later in

12t See Ziontz at 48-52. _
125 Qee also 1961-63 Senate hearings 120-21, 149 1965 Scnate hearings 263 : 1968

House hearings 94-99. In 1965, a Catholic priest was excluded from the Isleta Pueblo for
attacking tribal religion, refusing sacraments to those participating in 'tribal customs,
and advocating political reforms and changes in the government structure.

126 521 F 2d 724 (8th cir, 1975).

127 522 F,2d 833 (8th cir. 1975).

128 25 U.S.C, Section 1302(8).
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response to substitute legislation recommended by the Department of
the Interior at subcommaittee hearings on the bill.2? i

As proposed by the Interior Department, equal protection guaran-
tees would be extended only to members of the tribe. Senator Ervin
redrafted S.961 to include the equal protection guarantee but ex-
panded it to apply to any person including members of the tribe.**

The inclusion of an equal protection guarantee raised the question
of whether alleged violations are to be tested by Indian or by Anglo-
American constitutional standards.’s* Courts have generally held that
the act’s equal protection guarantees must be read against the back-
ground of tribal sovereignty and interpreted within the context of
tribal law and custom.*®* Thus, the desirability of preserving unique
tribal cultures and the continued validity of tribal governments coun-
sels great caution in applying traditional principles of construction
to Indian tribal governments.?*® At a minimum, equal protection in
a tribal context requires that existing tribal law be applied with an
even hand rather than being arbitrarily enforced in some cases and
not in others.’®* In applying this test i cases involving legislative
reapportionment, membership in the tribe for voting purposes, enroll-
ment, residency requirements, and fair elections, courts have tended
to modify traditional equal protection concepts to fit particular tribal
customs or special tribal governmental purposes to the extent that
those customs or purposes do not resemble those of Anglo-American
culture and government.**s

(1) Legislative reapportionment—XEqual protection guarantees
posed two problems for tribes in regard to their governing bodies.
In some tribes, the governing body was appointed rather than elected.
For example, the Pueblos are theocracies whose council and governor
are generally appointed by a nonelected group of religious leaders
called Caciques. In some cases, this arrangement has been modified
to allow the members to vote for candidates for tribal office chosen
by the Caeiques who continue to exercise veto powers through their
religious influence.’*® This was seen to create possible problems with
requirements of an election under a republican form of govern-
ment.’3” On the other hand, where tribes did elect officials, equal pro-
tection created possible requirements that the council be elected by
people from equal population districts.>s7®

The problem of appointed rather than elected councils appears to
have been resolved by the holding in Groundhog v. Keeler,'*® that
nothing in the Indian Civil Rights Act or its history indicated any
intent to require that a tribe select its leaders by elections. Legislative
apportionment in tribes with elected councils, however, has created
problems as courts have applied the one-man, one-vote standards of
Baker v. Carr.**® One case has held that in light of the quasi-sovereign

1% Summary Report of the Constitutional Rights of American Indians of the Senate
Subcommittee on Constitutional Rights, of the Senate Judiciary Committee 89th Cong,
2d sess., at 9-10.

180 Byrnett, at 602, note 239,

131 Farvard note at 1360,

12 Aartienz v. Sante Clara Pueblo, 420 F. supp. 5, 18 (D.N.M, 1975).

18 Means v. Wilson, 522 F.2d 833, 842 (8th cir. 1975).

13% 3artiner v. Santa Clara Pueblo, supra

125 Meang v. Wilson, supra.

1% See Martinez v. Santa Clarae Pueblo, supra.

187 Harvard note at 1361.

187a Harvard note at 1360, noting that equal population has been deliberately departed
from on reservations occupled by more than orne tribe but only one council.

138 442 F.24 674, 682 (10th cir, 1971).

139 369 U.8. 186 (1962).
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status of tribes, they arve entitled to detcrmine the extent to which the
franchise is to be exercised in tribal election, absent explicit congres-
sional legislation to the contrary.r®® Nevertheless, in White EKagle
v. One Feather ' an action was brought to enjoin a general tribal
election and require reapportionment of election districts of the Stand-
ing Rock Reservation. 'The court held that 25 11.S.C. 1302(8) mcluded
the one-man, one-vote principle, but reversed the district court’s in-
junction because of insufficient evidence of population distribution.
Noting that the tribe had established voting procedures paralleling
those found in Anglo-American culture, the court said : 142

Here, then, we have no problem of forcing an alien culture, with strange proce-
dures, on this tribe. What the plaintiffs seek is merely fair compliance with the
tribe’s own voting procedures in accordance with the principles of Baker v, Carr,
supra, and subsequent cases.

The eighth circuit in two subsequent cases, followed White Eagle in
laying down a rule that the one-man, one-vote principle of equal pro-
tection under the 14th amendment is applicable to the tribes under 25
U.S.C. 1302(b), where the tribe has adopted election procedures anal-
ogous to those found in Anglo-American culture. s

In Daly, the court found that in designing their apportionment plan
and election rules, the Crow Creek Sioux were entitled to set require-
ments they found appropriate so long as they were uniformly applied
m all districts, but in this case, the variations between the number of
eligible voters per council member far exceeded those allowed State
legislatures. Reapportionment was ordered based on tribal popula-
tion rather than eligible voters, with appropriate amendments of the
tribal constitution and recommendations for inclusion of periodic re-
view of apportionment provisions.*** Reapportionment on the basis of
either population or qualified voters is permitted where the tribal con-
stitution specifies the basis for apportionment.’*® This was not the case
in Daly where the constitution was silent on the basis for apportion-
ment, and the court applied population as the preferable standard.¢

(2) Fair election practices.—Federal courts have been called upon
to act as mediators of election disputes among opposing factions in the
same tribes. It is questionable whether such intervention was intended
by the Indian Civil Rights Act, and courts have cxercised a sometimes
stated presumption against interference in tribal election matters,'*”

The leading case involving tribal election irregularities was Means v.
Wilson. ' Means and his supporters sued Wilson, the incumbent coun-
cil president and election winner, the Oglala Sioux Tribal Council, and
the tribal clection board for election irregularities in violation of their
right to a fair election under 25 U.S.C. 1301(2), 1302(1), and 1302(8),

+ as well as other Fecleral statutes barring private conspiracies depriving

a person of the equal protection of the law. The eighth circuit held that
the standard for setting aside a tribal clection had to be at least as

9{[43 Wounded Head v. Tribal Council of the Oglala Sious Tribe, 507 F. 2d 1311 (Sth ecir.

3).
41 487 F.2d 1311 (8th cir. 1973).
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restrictive as that applied in non-Indian local clection cases under the
Constitution. This required that an intentional depreviation or inter-
ference with the right to vote or participate in governmen be found,
and the court found a basis for the claim against the election board.

In Luzon v. Rosebud Sioux Tribe of South Dakota,® a member of
the Rosebud Sioux brought an action for declaratory relief and an
injunction against enforcement of a provision in the tribal constitu-
tion which disqualified any employee of the Public Health Service
or Department of the Interior from the candidacy for tribal council,
charging violations of the equal protection section of 25 U.S.C. section
1302(8). The eighth circuit decided the case on jurisdictional ground
and remanded to the district court which held that the plaintiff’s dis-
qualification, solely on the basis of his employment with PHS, was 2
denial of equal protection and ordered a new election with his name
on the ballot. o )

One writer has questioned the decision in Zwzon as operating
against strong tribal interest in excluding certain employees from
public office, arguing that given the relationships between BIA and
PHS personnel and tribal members dependent on them for services,
such persons would be in a strong position to grant fayors.® Such
exclusions are also partially explained by tribal hostility and mis-
trust of Federal officials as outsiders and oftentimes adversaries.

(8) Age and residency requirements for voting—The 26th amend-
ment has been held not to be applicable to tribal elections; the equal
protection clause of the Indian Civil Rights Act also does not limit a
tribe’s power to fix 21 as the voting age in tribal elections.’* In that
case, one 18-year-old and one 19-year-old were prevented from voting.
The court also said that the 1970 Voting Rights Act was not applicable
to tribes under the Indian Civil Rights Act because tribes were
neither States nor political subdivisions of the State.** )

Absentee voting by off-reserveration tribal members has raised
questions of violations of equal protection under 23 U.S.C. section
1302(8). No cases have dealt with the issue yet, but a letter from the
Associate Solicitor (March 81, 1972) advised the Department of Jus-
tice against instituting litigation regarding prohibitions of absentee
voting by off-reservation voters who had lived for at least 1 year on
the reservation. but did not at the time of voting. The Associate
Solicitor termed this view incorrect and stated that the Supreme
Court’s decision on voter residency in Dunn v. Blumstein need not
necessarily affect tribal election requirements, especially where a ma-
jority of the members resided off the reservation. In such cases, off-
reservation votes could terminate the tribe’s status as a landed
sovereign.

(4) Enrollment and membership in the tribe—Iqual protection
cuarantees in the Indian Civil Rights Act create special problems be-
cause of the common use of minimum percentage of Indian ancestry
to determine membership in the tribe, voting eligibility, and right to
inherit property. A complete prohibition on racial distinctions be-

19 455 F.24 693 (8th eir. 1972).

10 Ziontz at 51. . , )
15t Wonnded Head v Tribal Council of Oglala Siotex Tribe of the Pine Ridge Reservation,

507 ¥, 24 1079 (8th eir. 1975).
152 Spe aleo Memo, Solicitor. M-36840 (Nov. 9, 1971) to the sime effect but nothing

that definitions of “adult Indian” in Federal laws and regulations had been changed from
21 to 18 years old.
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cause of equal protection requirements would destroy the tribe since
it would have to accept any outsider who wanted membership.*** If
enough people exercised the “right” to join the tribe, in time this
would dilute the tribe’s culture and deplete its limited resources.

Prior to the Indian Civil Rights Act, courts had ruled that tribes
had complete authority to determine all questions concerning their
own membership as a necessary incident to their sovercign stutus.'
Courts have generally remained sensitive to the critical importance of
maintaining tribal culture through control of membership under the
Indian Civil Rights Act but this control is no longer absolute, and
there is some indication that courts will be willing to interfere where
the classification is not based in traditional tribal custom or law.

Most cases involving equal protection challenges to membership
classifications based on blood quantum or some other criteria have
required that the equal protection guarantee of the Indian Civil
Rights Act be read against the backdrop of tribal sovereignty, law,
and custom. For example, in Martinez v. Santa Clara Pueblo,*®® the
court refused to invalidate a tribal membership ordinance which
denied membership to children of female, but not male, members of
the pueblo who had married non-members, where the classification
attacked was one based on criteria traditionally employed by the tribe
in considering membership questions.

The Tenth Circuit, in Slattery v. Arapahoe Tribal Council,** de-
clined to rule on whether tribal enrollment procedures were subject
to equal protection and due process requirements under 25 U.S.C.
section 1302(8) because the complaint did not disclose sufficient facts
to show that the ordinance had been applied in a discriminatory
manner. Denial of membership for insufficient blood quantum under
the ordinance itself, which was not questioned at all, was not found to
be violative of equal protection or due process. The ordinance chal-
lenged enrollment denied to the children of an Arapahoe woman and
a non-Indian man because they did not have the required one-fourth
blood quantum. The mother argued that the ordinance was applied
arbitrarily. This distinction between the challenge to the ordinance as
against a_challenge to its application is important because Slattery
is often distinguished on its facts, due to the insufficient complaint,
as not barring Federal court intervention in enrollment cases for equal
protection violations. Following Slattery, the Assistant Solicitor’s
letter (June 30, 1972) considered whether, in light of that case, the
Department of Interior should abandon its previous position that the
equal protection provision of the Indian Civil Rights Act applied to
enrollment ecriteria. The letter concluded that Slattery should not
deter the Department from continuing to assert that tribal ordinances,
even enrollment ordinances, had to meet the strictures of equal pro-
tection under the act. Slattery was distinguished as limited to its facts
and turning on the insufficiency of the complaint.**

158 Parvard Law Note at 1361-62,

. 15418()%%$Ha7'tinez v. Southern Ute Tribe of Southern Ute Reservation, 249 I.2d 915 (10th
cir, 1€ . ‘

185 402 F. Supp. & (D.N.M. 1975).

156 453 Ir.2d 278 (10th cir. 1971).

157 See also letter of the Assistant Secretary of the Intetior (Feb. 25, 1971) to the
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of equal protection.
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The Department of Interior’s position on applying equal pro@e.ctlo,n
requirements to enrollment criteria is based on an early Solicitor’s
opinion. which followed passage of the act, In which a provision of
the Jicarilla Apache tribal constitution nlacing more restrictive mem-
bership requirements on illegitimate children than other persons was
considered.® ) .

The Tndian Civil Rights Act was viewed as placing equal protection
restrictions on the tribe’s former complete authority to determine ques-
tions of membership. Denial of rights to illegitimate persons to mem-
bership was considered to be not a rational exercise of governmental
power in the deterrence of illicit conduct and not based on an essential
requirement of the tribe. The opinion then suggests that there would
bhe no equal protection problem were the tribe to establish a rebuttable
presumption that an illegitimate child possessed no more than one-half
the blood auantum shown for his mother or father on the tribal mem-
hership roll. since the Solicitor viewed blood quantum as an essential
requirement of the tribe. ) ) ]

The Interior Department has also applied this “essential require-
ment of membership® standard to void membership provisions for sex
discrimination and residency requirements. The Assistant Secretary
of the Interior, in a letter (February 23,1972), considered several pro-
visions of the constitution and bylaws of the Colusa Indian Commu-
nity in California which governed the adoption into the band of per-
sons of one-half or more Tndian blood related by marriage or descent
to members of the band who had resided in the community for at least
9 vears prior to application for membership. This residency require-
ment was held to be valid and not in violation of 25 U.S.C. Section
1302(8). but another section which excluded an Indian wife of a non-
Indian husband from eligibility into the band was held to be im-
permissible sex discrimination, as was a third section which provided
for loss of membership by a female member who married a nonmem-
ber.
One Federal district court has held that loss of membership by a
Colville woman through marriage to a Canadian Indian was not a
Federal question over which the court had jurisdiction.*

(d) Due process

Strict application of the full panoply of due process safeguards
which have developed under the Constitution creates significant prob-
lems for many tribes for a variety of reasons. First, lack of resources,
both financial and technical makes it impossible for all but the most
affiuent tribes to provide the necessary hearings and notice required
by procedural due process concepts. Second, informality in tribal gov-
ernments is often the rule. Most tribes have not adopted a bureaucratic
mentalitv.2¢® Third, a traditional cultural value makes the good of the
community primary rather than the rights of the individual. In this
context, fairness in the procedures used to reach the communal end
has a different meaning than that usually applied to constitutional due
process guarantees.

Cases charging due process violations have arisen most often with
regard to enrollment or membership and election disputes. At a mini-

138 Op, Dep. Roe. M-36793 76 I.D. 353 (1969).
130 Hein v. Nicholson, Civ, No 3439 (D, Wash. Nov. 30, 1971).
169 Ziontz, at 7
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mum, 25 U.S.C. Scction 1802(8) requires that certain aspects of proce-
dural due process, principally notice and a hearing, must be observed
in granting or denying benefits of tribal membership.*

The right to procedural due process under 25 U.S.C. 1302(8) has
also been upheld where a tribe divided the possessory land holdings of
a member’s father and assigned the land to another member.’®2 In a
case not decided on the merits by the eighth circuit because of failure
to exhaust remedies, the district court found that due process require-
ments of 25 U.S.C. 1802(8) were met where tribal employees, termi-
nated for political activity against the tribal government during work
hours, were given a post-termination hearing. No pretermination hear-
ing was required by due process, the court ruled.*®

Most due process cases have involved election disputes. In Solomon
v. LaRose,* five electees to the Winnebago tribal council challenged
the right of the incumbent tribal council to exclude them from council
seats in violation of the tribal constitution and bylaws and due process
guarantees of 25 U.S.C. 1302(8). The court, in granting a temporary
injunction, stated that : 1%

Due process is more than requiring that a government’s decision be based upon
national evidentiary basis and that certain concomitants of procedural safe-
guards be observed, but entails the overriding notion that government must
operate within the bounds of the instrument which created it.

The danger of the Solomon case is its implicit view that Federal
courts will interpret the governing documents of a tribe according to
Anglo-American standards.!6

In Zuzon v. Rosebud Siouw Tribes" the court dismissed for lack
of jurisdiction an action which challenged on due process and equal
protection grounds a provision of the tribe’s constitution which dis-
qualified any employee of the PIIS or Department of the Interior
from candidacy for tribal council. ¢ The ninth circuit has recently
upheld a tribal 1-year residency requirement for candidates seeking
public office as not in violation of due process or equal protection
guarantees,!6?

Another critical area involving due process guarantees is that of
exclusion from the reservation. When the Indian Civil Rights Act was
passed, it was felt that due process requirements, coupled with the
prohibition of bills of attainder, could create problems for tribal gov-
ernments which sought to exclude persons from the reservation, espe-
cially where there were functionally separate tribal courts.*”® The first
case under the act realized this fear. In Dodge v. Nakair™ the court
overturned the order of a subcommittee of the tribal council excluding
a nonmember attorney from the reservation. In doing so, the court
stated that due process required governmental entities to utilize reason-
able means in seeking to achieve legitimate ends. Banishment was

161 See Martiner v. Sania Clara Pueblo, 402 . Supp. 5 (D.N.M. 1975).

182 (ot v. Bastern Band 6f Cherokees, Inc., 506 F.2d 1231 (4th cir. 1974).

182 Janis v, Wilson, sunra, note 94,

164 355 W, Supp. 715 (D. Neb. 1971).

165 I at 723

16 See, also Williams v. Sisseton Wahpeton Siouzx Tribal Council, 387 . Supp 1164
(D.8.D. 1975).

107 Luzon v. Rosebud Siouy Tribe, 455 I.2d 698 (8th cir. 1972).

1G§ Zionitz argues that this type of disqualification represents a legitimate tribal interest
in light of tribal sovereignty.

e Howlett v. The Salish and Kootenai Tribe of the Flathead Reservation, civ. Civ. No
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found to be a severe remedial device, and nonmembers on the reserva-
tion were found to be entitled to the assurance that they would not be
subject to summary ejection from their homes and place of employ-
ment Decause of the disfavor of a ruling segment of the tribe. One
commentator has avgued that due process requirements in such cases
should be less stringent for tribal members than for nonmembers be-
cause when the traditional interest of the tribe in controlling its mem-
bership and territory is weighed against individual interest, exclusion
means a greater loss of benefit, similar to banishment from one’s
country, to a member than a nonmember, ¥

(e) Property disputes

A leading case in this area is Crow v. Lastern Band of Cherokee In-
diang, Inc., 127 506 F2d 1079 (4th Cir. 1975). A Cherokee tribal
member brought an action charging violation of equal protection and
due process guarantees of 25 U.S.C. 1302(8) by the tribal govern-
ment in dividing her father’s possessory land holding and assigning it
to others. The fourth circuit held that under the JCRA the plaintiff
was entitled to procedural due process incident to the property divi-
sion, as well as an even handed application of tribal customs, tradi-
tion and any formalized rules relative to tribal land. Federal courts,
however, do not have power to go beyond due process to rule on the
merits since there was nothing in JCRA which swept aside Indian
sovereignty over property law. If there were, it would conflict with
the policy of the Indian Reorganization Act. The circuit court ob-
served the district court had not taken into account the communal
nature of Cherokee land ownership and appeared to be applying
Anglo-American real property principles which were incompatible
with the fact that Indian lands gelonged to the tribe or community,
rather than to individuals severally or as tenants in common. Indian
customs and traditions were to be used as guides rather than the
technical rules of common law.

The Orow holding is consistent with ICRA policy favoring tribal
sovereignty and statements by the Ervin subcommittee that the ICRA.
was not intended to apply full equal protection and due process guar-
antees and the attendant dislocations in too quickly subjecting tribal
governments to a sophisticated legal structure.

In Johnson v. Lower Elwvha Tribal Community. 128 484 T.2d 200
(9th Cir. 1973), plaintiff challenged revocation of his land assignment
without meaningful opportunity for a hearing by the tribal council
as a violation of equal protection and due process. While the case was
decided on jurisdictional grounds, Joknson contains a footnote dis-
cussion of the meaning of due process under 25 U.S.C. 1302(8) in
which the court stated that:

There may be some provision of the Indian Civil Rights Act that under some
circumstances may have a modified meaning because of the special historic
%11?;11111@ of particular tribal customs or organization. However, this is not one of
_As support for its position, the court quotes a reaction from the
Ervin subcommittee hearing which says, with certain exceptions, the
same limitations and restraints as those imposed on the U.S. Govern-
ment by the Constitution are to be imposed on tribal governments ex-

"2 Harvard note at 13635-06.
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ercising powers of self-government. The Jo/nson court says this view
supports its finding that the clear intention of the subcommittee was
that due process requirements be interpreted in the same manner as
is applied to the United States or individual States. The court also
noted that the tribal constitutions provide that members may not be
denied rights or guarantees, including due process, enjoyed by citi-
zens under U.S. Constitution.

One court has recognized that tribes have the power of eminent
domain, In Senece Constitutional Rights Organization v. George, 130
348 F. Supp. 51 (D.N.Y. 1972), plaintiff sought to prevent the Seneca
Nation from signing or implementing an agreement with a corpora-
tion which wished to locate a factory in an industrial park to be de-
veloped by the Nation. Among his claims for relief, the plaintiff
charged that the Seneca Nation Jacked the power of eminent domain.
The court held that the Nation had eminent domain power as an in-
herent right of sovereignty except where restrictions were placed on
it by the United States and that 25 U.S.C. 1302(5) was a Congres-
sional recognition of the power of eminent domain.

(f) Oriminal procedures and ordinances

(1) Attorney cases.—It has been held that 25 U.S.C. 1302(6), guar-
anteeing the right to defense counsel in one’s own defense, prohibits
a tribal judge and chief of police from denying an Indian the right
to retain a professional defense attorney in his own defense.!’® Another
court reasoned that professional attorneys were necessary to protect
the habeas corpus power granted by the Indian Civil Rights Act. Such
cases have generally rejected tribal arguments that 25 U.S.C. 1802 (6)
requirements are satisfied by permitting fellow tribesmen to represent
plaintiffs in court.r” These cases illustrate a realized fear of the tribes
at the hearings on the Indian Civil Rights Act: introduction of pro-
fessional attorneys into informal tribal settings and the inequality of
resources where a tribe is too poor to employ professional counsel.

(2) Jury trial—In Low Dog v. Cheyenne River Sioux Tribal
Court,*™ the court struck down a provision of the tribal code which
required a $17 fee and a cash bond 1n order for a defendant to obtain a
jury trial de novo on appeal of a conviction in tribal court. The court
also found that the defendant was entitled to be informed of his right
to appeal and a free jury trial. Furthermore, any sentence following
conviction by jury on appeal could not exceed sentence received in
the Jower court and credit had to be given for pretrial confinement and
confinement pending appeal. In Claw v. Armstrong,’™ a Federal dis-
trict court ordered the tribal preparation of a procedure for granting
jury trials in trial court under the 25 U.S.C. 1302(10) gnarantee of
the right to trial by jury of not less than six persons. The free jury
trial requirement can be serious because of its potential impact on poor
tribes.

(3) Rewocation of probation.—Due process does not require a hear-
ing before a trial court before revocation of suspended sentence for

violation of parole.””

3 Ol v, Armstonag, Civ, Na, (=2307 (D). Colo. Ane. 718700,
14 Towersap v. Pt Iall Tndian Tribal Court Civ, No. 4-70-37 (D Tdaho Dec. 28, 1971
1510y, No, 6021 C (D). & Dak. Mar 14, 1969).

1% Civ. No, 2307 (D. Colo. Aug 7. 1970), . o ann
17 R'ichétrcls v. Pine Ridge Tribal Court, Civ. No. 70-74W (D. 8. Dak, June 13 1970).
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(4) Imprisonment for inability to pay fine—An indigent member
of the Papago Tribe was jailed for inability to pay a fine imposed on
conviction for theft. Defendant petitioned for writ of habeas corpus
under 25 U.S.C. 1308, arguing that the Supreme Court’s decision in
Tate v. Short, 401 U.S. 395 (1971) holding that a person could not be
imprisoned for inability to pay a fine was binding on tribal court
through the equal protection clause of 25 U.S.C. 1302(8). The court
granted the writ, declaring confinement unlawful but did not expressly
hold that Zate was incorporated in 25 U.S.C. 1303(8).1®

(5) Unreasonable search and seizure—The right of persons to be
secure in their persons, houses, papers, and effects against unreason-
able search and seizure is contained in 23 U.S.C. 1302(2). The leading
case, Loncassion v. Leekity,*™ concerns the shooting by a Zuni tribal
police officer of a member of the Pueblo who was attempting to escape
arrest for drunkenness. The member brought an action for damages
under 25 U.S.C. 1302(2) and 25 U.S.C. 1302(8) charging that the
officer was intentionally or grossly negligent and that the tribe was
negligent in hiring and training the officer. The court held that the
right to be free from excessive injurious force, arbitrarily inflicted,
was among the rights protected under the Indian Civil Rights Act
provisions on due process and unreasonable search and seizure.

Loncassion should also be noted for its finding that damages were
allowable under the Indian Civil Rights Act, even though the statute
makes no provision for them, because courts have the power to adjust
remedies where Federal rights have been invaded. The court rejected
sovereign immunity from suit for the tribe based on the statute and on
finding a waiver in the terms of a contract between the Pueblo and
BIA, whereby the tribe set up a law enforcement program and agreed
to be liable for damages or injury to persons or property, attorney’s
fees and liability for damages or injury to persons or property, at-
torney’s fees, and liability insurance for suits brought for wrongful
conduct by tribal officers. The court allowed plaintiff’s claim for dam-
ages resulting from the Pueblo’s negligence in hiring and training its
officers under the agreement with the BIA. Furthermore. the court
applied Bivens v. Siz Unknown Named Agents,** to hold the individ-
ual officer liable for violations of 25 U.S.C. 1302(2). )

Loncassion has far reaching implications for tiibes attemping to
exercise sovereign powers. VWith limited financial vesources, tribes
may nevertheless be faced with large damage actions for injurles
caused by tribal employees. The legal cost in defending against suits
of this kind and the cost of insurance could also be prohibitive. Thus,
at the same time Federal policy is encouraging tribes to expand their
areas of responsibilities, the unavailability of financial support 1s
operating to cut back the expansion. Finally, the efiect of individual li-
ability on tribal officers will harm recruitment of qualified personnel.
Federal support for training tribal officers is limited. ]

The Indian Civil Rights Act of 1968 has also been used as the basis
for a State court holding that the act did not create power in a tribal
government to issue search warrants. In State v. Railey®* a Zuni
tribal court had issued a search warrant. Evidence seized pursuant to

178 Ty re Pablo. Civ
179 334 F. Supp. 3
180 403 1.8 388

Vo. 72-09 (D, Ariz., July 21, 1972).
& &

(
181 g7 N.ML 273, 53

&
D. N. Mex., 1971).
1.
P.24 204 (1975},
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the warrant was admitted into cvidence against the defendant at his
trial in State court and conviction resulted. On appeal, the New Mex-
ico appellate court overturned the conviction and ordered a new trial
on the ground that the evidence was inadmissible in State court, since
the tribe did not have power to issue search warrants. The provision in
the Tndian Civil Rights Act **2 prohibiting warrantless searches and
requiring probable cause did not create power in the tribal govern-
ment to issue search warrants. Using a rationale often employed by
Federal courts in interpreting the act, a prohibition against warrant-
less searches and seizures of persons or property provision of habeas
corpus for unlawful detention would be meaningless if no power in
the tribal government to issue warrants existed.

Furthermore, the tribe does not draw its power to issue warrants
from the Indian Civil Rights Act, but from its tribal sovereignty.

Fixpixes

One: Tribal Justice systems—police and courts—are evolving insti-
tutions.

Two: The design and structure of most existing tribal justice sys-
tems have been explicitly or implicitly imposed on tribes by the Federal
Government.

Three: There is a significant need for tribal flexibility in the redesign
and restructuring of these justice institutions.

Four: The Federal courts, through the Indian Civil Rights Act and
28 U.S.C. 1331 (a) have become intimately involved in the functioning
of tribal governments.

Five. The closer tribal governments come to non-Indian modes of
government in structure and functioning—as opposed to any tradi-
tional systems-——the closer they are held to American constitutional
standards.

Six: Because of colonial status of many tribal economies, the finan-
cial burden must be borne by the Federal Government.,

Seven: Tribal justice systems with proper funding are capable of,
and are, providing effective delivery of services to all persons subject
to their jurisdiction.

RECOMAENDATIONS

One: Congress should appropriate significant additional moneys for
the maintenance and development of tribal justice systems.

(@) Funding should be channeled directly to tribes.

(6) Funding should specifically provide for making tribal courts,
courts of record.

(¢) This funding should provide tribes with the opportunity to re-
vise existing systems in order to develop systems of their own choosing.

Two: Congress should provide for development of tribal appellate
court systems.

(@) Appellate systems will vary from tribe to tribe and region to
region.

(0) The development of appellate systems will require tribal experi-
mentation and time.

¥ 235 U S.C 1302(2)
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(¢) Congress should, by statute, recognize such appellate systems as
court systems separate from State and Federal systems.

Three: Tribal court decisions should be entitled to “full faith and
credit” by State and Federal courts.

Four: When tribal appellate systems—Dbe they by individual tribes
or multitribal-—are firmly operative, the Federal court’s role in review
of their decisions should be limited exclusively to “writs of habeas
corpus.”

VI. FINDINGS AND RECOMMENDATIONS
A. GENERAL
FINDINGS

One: There is throughout all levels of American society substantial
ignorance and much misinformation concerning the legal-political
status of Indian tribes and the history of the unique relationship be-
tween the United States and Indian tribes.

Two: This ignorance and misinformation, particularly wheén found
among all levels of government—DFederal, State and local—has signifi-
cant negative impact on Indian tribes.

RECOMMENDATIONS

One: Congress should require mandatory training concerning In-
dian history, legal status and cultures of all government employces
administering any Federal program or State or local program funded
in whole or in part by Federal funds.

Two: Congress should allocate sufficient resources so that a compre-
hensive program of Indian education for non-Indians can be con-
ducted ; such program should include :

(@) An evaluation of the history and civies curricula utilized
by elementary, secondary, higher education institutions.

(0) Theidentification of gaps and inaccuracies in such curricula.

(¢) The provision of model curricula which accurately reflects
Indian history, tribal status and Indian culture.

(151)
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APPENDIX A
SPECTAL PROBLEM AREAS: INDIAN WATER RIGHTS

INTRODUCTION

This portion of the report will concentrate on the jurisdictional aspects of In-
dian water rights. Other Task Forces will discuss in greater detail the derivation
of those rights, the application and administration thereof, and the role of the
trustee United States in the protection, conservation, and utilization of those
rights. The purpose here is to chronicle the importance of water to tribal exist-
ence; the conflicts that exist between the tribes and several states in which they
are located; and finally, the federal-tribal conflicts over the performance of the
federal government in administering the trust owing to the Indians under the
Constitution regarding their most invaluable of all natural resources, their water
rights.

Survival for the American Indian ultimately boils down to the relationship he
bears to the lands to which he Lias been confined. White Americans have always
moved to new locations once the resources were exhausted. Not so with the In-
dians—the maintenance of viable tribal structures and cultures is geared directly
to the land base and the development and utilization of their resources contained
therein.

This rapport between the Indians and their land is difficult to comprehend, much
less describe. Failure to take cognizance of the Indians’ concept of nature and
their relationship with the land they and their ancestors occupied since time im-
memorial is to ignore a crucial concept of any development program and to impair
potential economic reservation development, development which is inseparable
from Indian rights to the use of water, which is their most invaluable possession.
For, without water, reservation lands, or any other lands for that matter, are
virtually without any economic value.

The demands of national energy and the scarcity of water supply are closing
in on the American Indians at a rate which heightens the need for protective
legislation that, as applied to Indians and their water rights, will sufficiently
embrace Indlan intangibles. To the fullest extent possible, development should
recognize a role for the special identification Indmns have with their land,
water, and related natural resources.

INDIAN DEVELOPMENT AND UTILIZATION OF WATER RESOURCES

History bears testimony to Indian use of water for sustenance as they shaped
their lives ‘ro the demands of the varjing environments, When an indigenous
people called”the Flohokhms oceupied lands in the Gila and Salt River Valleys
over two thousand years ago, they diverted water by means of canals which
even now are recognized as highly refined engineering accomplishments. They
long ago demonstrated that water applied to the land was essential if com-
munities were to be maintained and to have more than a rudimentary culture.
They demonstrated the need for economic development which they undertook
:as a means of survivall

\u/mm% former Senator Hm den devoted much time to the history of the
Pima and Maricopa Indjans.® In great detail, he chronicles the use of the Gila
River water by the Pimas and ‘\Iamcopas The first description of the Indian
diversion and use of ‘water in modern times, he reports, comes from Father Kino,
a Jesuit Missionary who visited the Pimas in 1687, The missionary refers to the

“very great aqueduct” constructed by the Indians to conduct Gila River water
across great distances to irrigate large acreages of their river bottom lands.

,\Atlonfﬂ Geographic Magazine, May 1967, Vol. 131, No. 3. pp. 670 et seq
2 A History of the Pima Indians and the San C’ulm Tnu...:ti(m Project, 89th Congress,
‘1% session; Document No. 11, first printed in 1924, reprinted in 1965,

(133)
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The Pimas and Maricopas had flourishing cummuui'tics of great 11111;:““(1(}(‘ in
Arizona. The Spaniards described them as they exxstgd near the end of the
seventeenth century and marveled at the Indian economic development.

They observed the adjustments made by the Inchgns to a desert environment
which: without water, produced a most meager sgbswtence. A palf-century lz}t'er,
another Spanish Missionary was to report the Punq and Maricopa commu.mtle..s
still undisturbed by non-Indian intrusion. e described the results of their use

of the Gila River water:

«A1] these settlements on both ban r
green land. The Indians so*w 021315 beans, pumpkins, watermelons,
hich they make garments,* * *,
“lf&lgcloid?ﬁg to tﬁge report, wheat was also grown. A hund}‘ed years 11ater, the
industrious Pimas and Maricopas continued to amaze spldxers, trf;weAers, ér?lp-
pers, and explorers with their agricult}tral practices, their use o_f water, anth }e
produce that supplied not only the Indians, but many otherg taking the _soul eiln
route west. A short half-century was to elapse before the seizure of Ind_lan -211:11 s
was well underway, and, in anotl(ller tweczlnty-ﬁve years, the wanton divestiture

: i 1 and water was far advanced. o
Otlflillgéqtlllxéag;izona Indiang, the Pueblos of the Bio Grande Valley adJus/Led to a
desert environment by using water to promote agnc}lltural developm?nt.. 1\{y0hlavebE
Yumag, and Chemehuevis likewise adapted their hvps to the Slll“‘l‘gl‘in(lJcll’(l;? 1( e;ze;o
by occupying lands on both sides of the C_olomdo River. In the .(‘11'68. 0 oﬁg 0
Valley,” as early explorers referred to '1t, the sol(hers. an(} nnsswn'a?e's i 18
encm{ntered these Indians Years later, Lxeutenal}t Ives, in hle 1858 exp platxﬁn}s
on the Colorade River, reportslthe Quechan Indians using water to raise their

1 OpS Aohaves, Ives said: )

Cl?lf?i?iéﬁfeﬁll?at rematkable that these Indians'should thrive so weu 1111p0n'lt‘%1e
diet to which they compelled to adh.ere. There is no game In t’he x.a:;leyﬂ he
fish are scarce and of infevior quality. They subsist alf}_lost exclugue yﬁupon
Leans and coin, with occasional. '\x'aterglflons and pumpkins, and are as fine &
race. physically, as there is in existence’

Thos ahave crops wele raised by the ! e
botl‘rgglﬁg a\:{- sloconi acs the perennial ox'e1ﬁow had legedef(lv, thus u§1ng ttlhet Izlami“;l
irrigation furnished by the Colorado River. It goes vutgout say 1ng, m‘ I;e'tni
por{ance of the rivers to the indigenqus cultures throughout the w estetrn antelc
States was not Hmited strictly to agricultural purposes. For exzvun”ple, he oa 21
ern Paiutes, in the vast desert areas of the p{esent stai;e of l\ewada,'dep?n e‘
upon fish taken from Py ramid Lake and thﬁ: '.lruskee”Rlver as a vsouxce 0 sus;
tenance. This was long before the so-called “discovery” of that lake by Fremon

ks of the river and on its islands have much
cotton from

Indians who planted the lush river

L (Q . ”o
In I8 acific Northwest, “were not much less neces-

isheries. to the Indians of the P I
safv to the existence of the Indians than the atmosphere theyrbrea_thed, 8 Sal}non
and other fish taken from the Columbia River were always an important item

wong the Indians, as reported by Lewis and Clark.” Ax_ld, of course,
vagg clve'e?él notg only the source of sustenance for the American Inghans, but they
were also the arteries of crude commerce and travel. Quite significantly, when
transition from their traditional way of life was forced upon the Western In-
dians, they relied upon their streams and rivers as a source 'of sus_‘tenance_ apd
the means to adopt the new ways of living, The lalgunas, in their transition
from a nation given over largely to hunting and fishing, were the first in the
state of Washington to undertake to irrigate their meager gardens. Thz_lt qhange
came about under the direction of missionaries who attempted tg aS81SSt in the
economic development of lands to which the Yakimas were _restr}ctgd. .
Potential for economic development of the Indian reservations is 1nextt1cs_1bly
related to the legal title to the right to divert and use water. Those r‘eservat'mnS
were established in perpetuity as a “home and abiding place” for the Indians.
In the words of the Supreme Court: “It can be said without overstaterr}ent that
when the Indians were put on these reservations, they were not considered to

3Thid, A History of the Pima Indians * * * p. 9,

« Moliare Tribe of Indians * * * v. United States of America, 7 Ind. Cl. Comm. 219,
Finding 12(a). and sources relied upon. .

s Popular Science Monthly, Vol, 58, 1900~1901, pp. 503-514.

8 [inited Rtates v. Winans, 198 U.S, 371, 3R1 (1904).

7 Journals of Lewis and ‘Clark, Bernard DeVoto, pp 2359 et seq. ) .

g¢¥ * % Ahtanum (Creek) was the cradle and proving ground of irrigation in the Sf{lte
of Washington * * *” —Pakima Valley Catholic Centennial, the Beginning of Irrigation

in the State of Washington

155

be located in the most desirable arens of the Natlon.” " Most of them were estab-
lished during times when this Nation was experiencing great changes economi-
cally and socially. Changes were anticipated and changes came about, and the
process of change continues, From a predominantly rural culture geared to the
cultivation of the soil, this Nation has developed into an urban and industrial
country. Changes likewise came about concerning the American Indians’ occu-
pation of reservations which were established by treaty and agreement between
Indians and the National Government. Reservations were also established uni-
laterally by Congressional enactments and Executive Order. At the time of their
establishment, those reservations were primarily suitable for farming and live-
stock raising. Coinciding with the shift in our national economy, the reservations
have changed. Some, including the Pueblos of New Mexico and the Salt River
Indian Reservation in Arizona, are close to and are rapidly becoming part of
urban areas. This transformation required new thinking as to land uses which
necessitates concomitant changes in water uses. Equally important is the fact
that American Indian reservations are at the headwaters of, border upon, or
are traversed by the major interstate stream systems of the West. For a variety
of reasons, Indian water rights have remained unexercised to a very large extent.
Sharp competition exists now——and will be accentuated with expanded economic
development on the reservations—between the vested Indian water rights and
those claimed by individuals or corporations, public or private, asserted under
state law. :

Title to water rights, although stemming from the Constitution itself, and
fully recognized by the courts, does not in any sense guarantee to the American
Indians that those rights cannot be taken from them. Far from humorous is the
description that state permits to appropriate rights to the use of water are
called “hunting licenses.” For example, in California, a permit to appropriate
water “* * ¥ ig * * * ng assurance of water supply * * *.” ' However, "Sur-
plus” waters in a stream frequently are diverted and used, and economies are
built upon those waters quite aside from the fact that the “surplus” is actually
water the rights to which reside in the Indians. Constitutional law, ethics, and
a good conscience become mere technicalities to be avoided or ignored under
the circumstances, To the holder of a permit from the state to appropriate
water rights—although it is subject to vested rights—the existence of a surplus,
although it may be momentary, allows him to expend money to develop its use
with the hope that time will come to his aid as a barrier to the Indians’ recovering
the waters to which they are justly entitled. As a consequence of actual practice,
as distinguished from legal niceties, the American Indians’ rights to the use
of water are rapidly being eroded away by those claiming under the guise of
compliance with state law. They eloquently prove a truism about water in the
West, however harsh and eyniecal it may be: “use it or lose it.”

It is against that backdrop of history and law that the legal aspects of Indian
water rights will be discussed, and recognition taken of the unique jurisdictional
problems relating to the regulation and use of this most scarce commodity by
the western states and the various Indian tribes. T

WINTERS DOCTRINE RIGHTS

_Winters Doctrine Rights are unique in the field of Western Water Law. They
differ drastically from, and by reason of their nature, are vastly superior to
those'water rights acquired privately through compliance with State law.
American Indians probably did not pause much to give thought to the nature
of a right to divert and use water or to maintain a fishery. The concept of title
to land and the bundle of rights which constitute it was wholly foreign to them.
In entering into treaties and agreements, or whatever means were used, they
were _totally unaware of the principles of conveyancing or of the formulation
of written conventions, the terms of which, under the law, would be required
to protect their vital interests, and thus, they did not and could not understand
the legal implications flowing from those treaties and agreements, Most
assuredly, these in no far stretch of the meaning of that term ecould be called
equal, at-arms length transactions.

The Winters Doctrine, as enunciated by the courts, is based on law, equity,
and history—the facts behind which are simple in the extreme : The Fort Belkxldx;

® Arizone v. California, 373 U 8. 546, 598 (1962).

10 i ’ i » . 1 . :
wate(xz'flhfomia s “Rules and Regulations” gov erning appropriation of rights to the use of
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Indian Reservation, in the state of Montana, is the réesidue of a once-vast area
guaranteed to the Indians by the 1855 Treaty with the Blackfeet. (11 Stat. 657)
In 1874, the original area established by the Treaty was sharply constricted.
By.an agreement in 1888, the Indians were limited to a small semi-arid acreage
which could be made habitable only by means of irrigation. The north boundary
of the reservation was the center of the Milk River, a tributary of the Missouri.®

In 1899, water was diverted from the Milk River to irrigate lands within
the Fort Belknap Reservation, Upstream from the Indian diversion, Winters and
other defendapts, non-Indians, constructed dams, diversion works, and other
structures .“'hl(‘)h Dbrevented the waters of the Milk River from flowing down
to tl}e.I.ndmn irrigation project. An action to restrain the Winters diversion
Wa%}nézlited in tlh?1 %}detral district court, and an injunction ensued.

inters appeale at injunction, and in s ini j i i
Cir‘ciuit Coulrt Do o cJIared : s ustaining the injunction, the Ninth
¢ n conc usion, we are of opinion that the court below did not err in holdin
that, ‘when the In(}1ans made the treaty granting rights to the United Stateg,
they reserved the right to use the waters of Milk River’ at least to the extent
z:;zilqsron;;);yn nte%%ssal:y.to irrigate their lands. The right so reserved continues to
by itsbgrlazfteess’gmted States and its grantees, as well as against the state

Thu;s, it was the Indians granting to the United States; it was the Indians
reserving unto themselves that which was not granted—the rights to the use
of the xyater of the Milk River to the extent required for their properties. That
congh.lswn was reflective of the rationale in an earlier decision, the Winans
ﬁgctzséon, rendered by the United States Supreme Court two years earlier which

ed:

(Y% ¥ * the treaty was not a grant of rights to the Indians, but a grant of
r‘lghts from them [to the United States], a reservation of those not granted,”
That concg&ptz that the Indians granted title to the United States, and not the
converse, is important in regard to the nature of the title of the Indians. In
Winans, the Court had before it the fishery provisions of the Treaty of June 9,
1855, between the United States and Confederated Tribes of Yakima Indians:
By that document, the Indians retained the “exclusive right of taking fish in
f}ll the} streams where running through or bordering” their reservation; also,

the rlgpt of taking fish at all usual and accustomed places” on and off the
reservation. Patents were issued by the United States to lands along the Colum+
bia 31ver from which the Yakimas had traditionally fished. Those patents did
not include any reference to the Indian treaty fishing rights, and the owners
of the land denied that the lands thus patented were subject to Indian treaty
fishery rights.

Moreover, -the State of Washington had issued licenses to the landowners to
operate fishing wheels which, it was asserted, “necessitates the exclusive pos-
session of the space occupied by the wheels.” * Rejecting the contentions of the
landowners that the Yakima fishing rights in the Columbia River had been
abrogated by the issuance of the patents, the Court declared :

“The right to resort to the fishing places in controversy was a part of larger
rights possessed by the Indians * * * which were not much less necessary to
the existence of the Indians than the atmosphere they breathed. Only a limita-
tion of them, however, was necessary and intended, and not a taking éway””

Having thus appraised the Yakima treaty, the Court then pronounced the
crux of the decision: '

“* * * the treaty was not a grant of rights to the Indians, but a grant of
rights from them [to the United States], a reservation of those not granted.” ¥

The Court further observed: *‘the right of ffishing] was intended to be com-
tinuing against the United Stafes and its grantees as well as againgt the State
and its grantees.”” Thus, the nature of the title of ithe Indians under the
treaties between them and the United States was cast in the correct light. Indian
title does not stem from a conveyance to them, but rather, the ’El‘ﬂe which
resides in them to their lands, their rights to the use of water, their rights of
fishery, their timber—all interests in resdl property and natural resources were

1 TFor a full factuel And procedural review, sée Winfers v. ited X
741 (CAD,1906) : Winters v. United States, 148 Fed. 684 (c,m,Uﬁ)ég() ‘Stam’ 143 Ted. 710,
ii" ;anfe;‘sq;ﬁ frni‘fe(T States 143 Fed AR4 (A0, 1906),
3 T'nited States v. Winans, 198 U.8. 37 .
AN IV Y T.8. 371, 381 (1904),
15 1hid,, at 381 (1004).
16 Ibid., at 381382 (1904).
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retained by them when they granted title fo vast areas which had once been
theirs.

Those pronouncements by the Supreme Court, declared in advance of the
Winters Decision, are fundamental precepts of the law, recognizing that rights
of fishery are interests in real property subjeet to protection under the
Constitution.

On appeal, the Winters case presented two basic problems to the Supreme
Court for resolution: (1). Were rights to the use of water in the Milk River
reserved for the Fort Belknap Indian land, though no mention of those rights
is contained in the treaty of October 17, 1855, the Act of 1874, or the Agree-
ment of 1888; (2). assuming those rights were reserved for the Indian lands,
was there a divestiture of them upon Montana’s admission into the Union?‘v’.

In rendering its keystone opinion, the Court analyzed the unique relationship
between the United States and the Indians, together with the objectives of the
Agreement of 1888, in which the Indians ceded away a vast tract of land, re-
taining for themselves a mere vestige of that which they had formerly occupied.
The Court then addressed itself to the non-Indian positions:

“The lands (retained by the Indians) were arid and, without irrigation, were
practically valueless. And yet, it is contended, the means of irrigation were
deliberately given up by the Indians and deliberately accepted by the Govern-
ment. ¥ * * The Indjans had command of the lands and the waters—command
of all their beneficial use, whether kept for hunting, “and grazing roving herds
of stock,” or turned to agriculture and the arts of civilization, Did they give
up all this? Did they reduce the area of their occupation and give up the waters
which made it valuable or adequate? * * * If it were possible to believe aflirma-
tive answers, we might also believe that the Indians were awed by the power
of the Government or deceived by its negotiators. Neither view is possible.

“The Government is asserting the rights of the Indians.”** Following the
Winans concept of the Indians being the grantors, the Court further inquired:
Did the Indians grant and the United States accept all the Indian rights to the
use of water without which the lands were uninhabitable? It rejected that
proposition out of hand as being without merit. Likewise significant prospec-
tively was the Court’s observation that, as the owners of the land and waters,
the Indians could use them for hunting, grazing, or, in the Court’s own words,
for “agriculture and the arts of civ