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LIII. VENTURA COUNIY

i isti iforni tment of
In Ventura County, according to statistics from' t_he California Depfil ¢
He:lth there was one Indian cﬁild in a State-administered foster faml_ly home 1‘n
1974.*% ’There are 515 Indian children under twepty»one years qld in Ventura
County.t Thus, one out of 515 Indian children is in a foster family home.

O in State-administered foster family
In Ventura County Indian children are in State-a n‘ums er ¢
homes at a per capita rate 0.7 times (70 percent) the State-wide rate for non-

Indians in California.
LIV. YOLO COUNTY

X i statistic y iforni rtment of
In Yolo County, according to statistics from the Ca}lf_oxma Depar .
Health, there was one Inrfl:ian Child in a State-adininistered foster family
home i’n 1974.* There are 213 Indian children under twenty:one years old in
Yolo County.t Thus, one out of 213 Indian children is in a family foster home.

O e inist 1 foster family homes
In Yolo County Indian children are in State-administered foster fami mes
at a per capita rate 1.6 times (160 percent) the State-wide rate for non-Indians

in California.
LV. YUBA COUNIY

. . bt o e R £
In Yuba County, according to statistics from the thf_oxnxa Depaltment o
Health, there Wgre no Indian children in State-administered foster faml!y
homes in 1974.* There are 94 Indian children under twenty-one years old in

Yuba County.}
LYI-LVIII. COLUSA, MARIPOSA AND TRINITY COUNTIES

The California Department of Health was unable to supply any fostex: cz}re
data for Colusa, Mariposa and Trinity countleg.* 'l‘.he‘re are 278 Indian children
under twenty-one years old in these three counties. *}

*AATA Questionnaire, op. cii, .
TRace o? the Population by County: op. cit. 1970; 6, 7.

InAxIo INDIAN ADOPITION AND Fostinr Care STATISIICS
Basic Facts

1. There a:re 302,170 under twenty-one year olds in the State of Idaho.!
2. There are 3,808 under twenty-one year old American Indians in the State of
Idaho.? :
3. There are 298,902 non-Indians under twenty-one years old in the State of
Idaho.
I. ADOPTION

In the State of Idaho, according to the Idaho Department of Health and
Welfare, there were an average of 14 public agency adoptions per year of
American Indian children from 1973-1975." This data base is too small to allow
realistic projection of the total number of Indian children in adoptive care.
We can say though that during 1973-1975 1.1 percent of Idaho Indian children
were placed for adoption.

During 1973-1975, according to the Idaho Department of Health and Welfare,
there were an average of 109 public agency adoptions per year of non-Indian
children in Idaho.! Thus, during 1973-1975, 0.1 percent of Idaho non-Indian
children were placed for adoption.

Conclusion

Based on the thiee-year period 1978-1973, and not including any private
agency placements, Indian children were placed for adoption at a per capita rate
11 times {1,100 percent) greater than that for non-Indian children; 88 percent
of the Indian c¢hildren placed in adoption by public agencies in Idaho in 1975
were placed in non-Indian homes.®

II. FOSTER CARE

Aceording to statistics from the Idaho Department of Health and Welfare, there
were 296 Indian children in foster care in Fiscal Year 1976.° This represents one
out of eveéry 12.9 Indian children in the State. By comparison there were 3,615
non-Indian children in foster care during Fiscal Year 1976,” representing one out
of every 82.7 non-Indian children in the State.

Conclusion

There aré therefore, by proportion, 6.4 times (640 percent) as many Indian
children agsmon-Indian children in foster care in Idaho.

IIT. COMBINED FOSTER CARE AND ADOPTIVE CARE

Since we are unable to estimate the total number of Indian children cur-
rently in adoptive care in Idaho, it is not possible either to estimate the total
number of Indian children receiving adoptive and foster care. The foster care
statistics alone, and the adoption data we do have, make it unmistakably clear

171,8. Burean of the Census, Cengns of Population: 1970, Volume I, Characteristies of

gl;)gmf)’opulatﬁn,‘l;art 14, “Idaho” (U.8. Government Printing Office: Washington, D.C.:
'3), pp. 14-43.

2 Ibid., pp. 14-43 (Table 18), pp. 14--265 (Table 189). Indlan people comprise 54 percent
of the total non-white population according to Table 139, According to Table 19 there
are 7,051 non-whites under twenty-one. 7,051 times .54 equals 3,808.

3 Telephone interview with Ms. Shirley Wheatley, Adoptions Coordinator, Idaho Depart-
ment of Health and Welfare, July 23, 1976. A total of 41 Indian children were placed
for adoption by the Idaho Departement of Health and Welfare during these three years.

4«Ibid. A total of 328 non-Indian children were placed for adoption by the Idaho De-
pag%ent of Health and Welfare during these three years.

Gk’l'ele'phone interview with Ms. Ruth Pefley, Bureau of Research and Staﬂstics, Idaho
De_’pixgiténent of Health and Welfare, July 23, 1978.
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that Indian children are removed from their families at rates far exceeding those
for non-Indian children. .

The above figures are based only on the statistics of the Idaho Department of
Iealth and Welfare and do not include private agency placements. They are

therefore minimuin figures
InAO APPENDIX

County-by-County Analysis of Idaho Foster Care Statistics
1. BENEWAH, BONNER, BOUNDARY, KOOTENAI AND SHOSHONE COUNTIES

11 Benewah, Bonner, Boundary, Kootenai and Shoshone counties, accordin%;
to statistics from the Idaho Department of Health and Welfare, there were 33
Tndian children in State-administered foster care in Fiscal Year 1976 ‘q'l‘here are

446 Tndian children under tswwenty-one years old in these five counties® Thus one
in every 13.5 Indian children is in foster care.

Conclusion

In Benewah, Bonner, Boundary, Kootenai and Shoshone counties Indian
children are in State-administered foster care at a per capita rate 6.1 times (610
percent) greater than the Statewide rate for non-Indians in Idaho.

II. CLEARWATER, IDAHTO, LATAH, LEWIS AND NEZ PERCE COUNTIES

In Clearwater, Idaho. Latah, Lewis and Nez Perce counties, according to sta-
tisties from the Idako Department of Health and Welfare, there were 62 Indian
children in State-administered foster care in Fiscal Year 1976.* There are 827
Indian children under twenty-one years old in these five counties,* Thus one in
every 13.3 Indian children is in foster care.

Conclusion

In Clearwater, Idaho, Latah, Lewis and Nez Perce counties Indian children are
in State-administered foster care at a per capita rate 6.2 times (620 percent)
greater than the Statewide rate for non-Indians in Idaho.

IIL. ADAMS, CANYON, GEM, OWYHEE, PAYETTE AND WASHINGTON COUNTIES

In Adams Canyon, Gem, Owyhee, Payette and Washington counties, according
to statistics from the Idaho Department of Health and Welfare, there were 20
Indian children in State-administered foster care in Fiscal Year 1976.° There
are 298 Indian children under twenty-one years old in these six counties.” Thus
one in every 14.9 Indian children is in foster care.

Conclusion

In Adams, Canyon, Gem, Owyhee, Payette and Washington counties Indian
children are in State-administered foster care at a per capita rate 5.6 times (560
percent) greater than the Statewide rate for non-Indians in Idaho.

t Letter and table (“Foster Care by Region”) from Ms. Ruth Pefley, Research Analyst,
Idahp Department of Health and Welfare, July 27, 1976. These counties comprise Region
I of the Idaho Department of Health and Welfare,

2 The total Indian population of Benewah, Bonner, Boundary, Kootenai and Shoshone
counties is 739. [U.8. Bureau of the Censns. Census of Population: 1970 Supplementary
Report PC(S1)-104, “Race of the Population by County : 1970” (U.S. Government Printing
Office : Washington, D/C.: 1973), pp. 12-13.1 Assuming that the age breakdown of the
Indian population of Berewah, Bonner, Boundary, Kootenal and Shoshone counties is
similar to the State-wide age breakdown of the Indian population in Idaho, 60.3 percent
are under twenty-one years old. (There are 3,808 under twenty-one year old American
Indians in Idaho out of a total Indian population of 6,315, Sece footnote 2 to the Idaho
statistics, and the U.S. Census Bureau references cited therein.) 739 times .603 equalg 446
total Indian population under twenty-one years of age in these five counties. The same
formula is used to determine the Indian under twenty-one year old population in the
other Idaho counties, .

8 Ms., Ruth Pefley, op. cit, These counties comprise Region II of the Idaho Department
of Health and Welfare,

4+ “Race of the Population by County,” loc. cit.

5Ms. Ruth Pefley, op. cit. These counties comprise Region III of the Idaho Depart-
ment of Health and Welfare.

6 “Race of the Population by County,” loe. cit.
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IV. ADA, BOISE, ELMORE AND VALLEY COUNTIES

In Ada, Boise, Elmore and Valley counties, according to statistics from the
[daho Department of Health and Welfare, there were 17 Indian children in
State-ndministered foster care in Fiscal Year 1976.7 There are 243 Indian children
under twenty-one years old in these four counties® Thus one in every 14.3 Indian
children is in foster care,

Conclusion

In Ada, Boise, Elmore and Valley counties Indian children are in State-admin-
istered foster care at a per capita rate 5.8 times (580 percent) greater than the
State-wide rate for non-Indians in Idaho.

V. BLAINE, CAMAS, CASSIA, GOODING, JEROME, LINCOLN,
MINIDOKA, AND TWIN FALLS COUNIIES

In Blaine, Camas, Cassia, Gooding, Jerome, Lincoln, Minidoka and Twin Falls
counties, according to statistics from the Idaho Department of Health and Wel-
fare, there were 19 Indian children in State-administered foster care in Fiscal
Year 1976.° There are 236 Indian children under twenty-one years old in these
eight counties.”® Thus one in every 124 Indian children is in foster care.

Conclusion

In Blain, Camas, Cassia, Gooding, Jerome, Lincoln, Minidoka and Twin Falls
counties Indian children are in State-administered foster care at a per capita
rate 6.7 times (670 percent) greater than the State-wide rate for non-Indians in
Idaho.

VvI, BANNOCK, BEAR LAKE, BINGHAM, CARIBOU, FRANKLIN, ONEIDA, AND POWERS
COUNTIES ’

In Bannocek, Bear Lake, Bingham, Caribou, Franklin, Oneida, and Power coun-
ties, according to statistics from the Idaho Department of Health and Welfare,
there were 128 Indian children in State-administered foster care in Fiscal Year
1976.* There are 1,647 Indian children under twenty-one years old in these seven
counties,”” Thus one in every 12.9 Indian children is in foster care.

Conclusion

In Bannock, Bear Lake, Bingham, Caribou, Franklin, Oueida and Power coun-
ties Indian children are in State-administered foster care at a per capita rate
6.4 times (640 percent) greater than the State-wide rate for non-Indians in Idaho.

VIL. BONNEVILLE, BUTTE, CLARK, CUSTER, FREMONT, JEFFERSON, LEMHI, MADISON AND
TETON COUNTIES

In Bonneville, Butte, Clark, Custer, Fremont, Jefferson, Lemhi, Madison and
Teton counties, according to statistics from the Idaho Department of Health and
Welfare, there were 17 Indian children in State-administered foster care in Fiscal
Year 1976.* There are 385 Indian children under twenty-one years old in these
nine counties™ Thus one in every 19.7 Indian children is in foster care.

Thus one in every 19.7 Indian children is in foster care.

Conclusion

In Bonneville, Butte, Clark, Custer, ¥remont, Jefferson, Lemhi, Madison and
Teton counties Indian children are in State-administered foster care at a per
capita rate 4.2 times (4209%) greater than the State-wide rate for non-Indians in
Idaho.

7 Ms. Ruth Pefley, op. cit. These counties comprise Region IV of the Idaho Department
of Health and Welfare,

8 “Race of the Population by County,” loc. cit.

° Ms. Ruth Pefley, op. cit. These counties comprise Region V of the Idaho Department
of Health and Welfare, ’

10 “Race of the Population by County,” loc. cit.

1 Ms. Ruth Pefley, op. cit. These counties comprise Region VI of the Idaho Department
of Health and Welfare.

;‘;‘;‘/IRaclg %{1 tgeﬂPopulati%l '.li‘sl,l County,’;iloc. cit. 186 Real Iof

Ms. Ru efley, op. cit. ese counties comprise Region VI the Idaho Departmen

of Health and Welfare. P £ ° 0 Department

¢ “Race of the Population by County” ; loc. cit.
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MAINE INDIAN ADOPIION AND FOSIER CARE STATISIICS
Basic Facts

1. There are 396,110 under twenty-one year olds in Maine?

2, There are 1,084 under twenty-one-year-old Aierican Indians in the State of
Maine.?

3. There are 395,026 non-Indians under twenty-one in Maine,

I, ADOPTION

In the State of Maine, according to the Maine Department of Human Services,
there was an average of two public agency adoptions per year of Indian children
during 1974-1975.° This data base is too small to allow realistic projection of the
total number of Indian children in adoptive care. We can say though that during
1974-1975 0.4 percent of Maine Indian children were placed for adoption.

During 1974-1975, according to the Maine Department of Human Services, an
average of 1,057 non-Indian children were placed for adoption in Maine.! Thus,
during 1974-1975, 0.3 percent of Maine non-Indian children were placed for
adoption,

Conclusions

Based on limited data, and not in including any private agency placements,

Indian and non-Indian children are placed for adoption by public agencies at ap-

proximately similar rates.
II. FOSTER CARE

According to statistics from the Maine Department of Human Services, in
1975 there were 82 Indian children in foster homes.® This represents one out of
every 13.2 Indian children in the State. I3y comparison there were 1,568 non-
Indian children in foster homes in 1975, representing one out of every 251.9 non-
Indian children in the State.

Conclugion

By rate, therefore, Indian children are placed in foster homes 19.1 times
(1,9109;) more often than non-Indians in Maine, As of 1973, the last year for
which a breakdown is available, 64 percent of the Indian children in foster care
were in non-Indian homes.”

III. COMBINED FOSTER CARE AND ADOPTIVE CARE

Since we are unable to estimate the total number of Indian children cur-
rently in adoptive care in Maine, it is not possible either to estimate the total
number of Indian children receiving adoptive and foster care. The foster care
statistics alone make it unmistakably clear that Indian children are removed
from their families at rates far exceeding those for non-Indian children.

17.8. Bureau of the Census, 1970 Census of the P%pulation Volume I: Characteristics
of the Population, Part 21: “Maine” (Washington, D.C,: U.S. Government Printing Office :
1973). Table 19, p. 2143,

2 Ibid.. p. 21-43 (Table 19), p. 21-237 (Table 139). Indian people commniise 335 percent
of the total non-white population according to Table 139, According to Table 19 there are
3,098 non-whites under twenty-one. 3,098 times 35 percent equals 1,084,

3 Telephone interviews with Ms., IFreda Plumlev, Substitute Care Congultant Maive
D;pgrtment of Human Services, June 29-30, 1976. Letter from Ms. Plumley, July 13,

T

+Telephone interviews with Ms. Freda Plumley, op. cit. Cf. National Center for Soeial
Statistics, U.S. Department of Health, Education and Welfare, “Adoptions in 1974.” DHEW
Publication No. (SRS) 76-03259, NCSS Report B-10 (1974), April 1978. Table 1, “Children
for whom adoption petitions were granted.” p. 7.

:'il‘beilsphone interviews with Ms, Freda Plumley, op. cit.

7 Ibid.
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APPENDIX . HISTORICAL NOTE 10 THE MAINE F0STER CARE STA'I"ISTICS
1. 1969

In 1069, according to statistics from the Maine Department of Human Sery-
ices, there were 82 Indian children in foster homes.! This represented otie out of
every 13.2 Indian children in the State. By comparison, there were 2,099 non-
Indian children in foster homes in 1969,° representing one out of every 188.2
non-Indian children in the State. )

Conclusion

In 1969, Indian children were placed in foster homes at a rate 14.3 times
(1,4309, ) greater than that for non-Indians in the State of Maine.

II. 1972

In 1972, according to statistics from the Maine Department of: Human Serv-
ices, there were 136 Indian children in foster homes.® This represented one out
of every eight Indian children in the State. By comparison, there were 1,918
non-Indian children in foster homes in 1872,* representing one of every 206 non-
Indian children in the State.

Conclusion

By rate, therefore, Indian children are in foster care at a per capita rate 25.8
times (2,5809) greater than that for non-Indians in the State of Maine.

III. 1972—ARO0OSTOOK COUNTY

Aroostook County (hiome of the Micmae and Malecite tribes accounted for
more than half of the Indian foster care placements in 1972. In Aroostook
County alone, according to statistics from the Maine Department of Human
Services, there were 73 Indian children in foster care in 1972.° This represented
one out of every 3.3 Indian children in Aroostook county.®

Conclusion.

In Aroostook County in 1972 Indian children were placed in foster homes at
a rate 62.4 times (6,240 percent) greater than the State-wide rate for non-
Indians.
Iv. 1973

In 1973, according to statistics from the Maine Department of Fluman Serv-
ices, there were 104 Indian children in foster homes.” This represented one out
of every 10.4 Indian children in the State. By comparison, there were 1,861 non-
Indian children in foster homes in 1973, representing one out of every 212.3
non-Indian children in the State.

Conclugion

In 1973, Indian children were placed in foster homes at a rate 20.4 times
(2,040 percent) greater than that for non-Indians in the State of Maine.

1 Telephone interviews with Ms. Freda Plumley, Substitute Care Consultant, Maine De-
partment of Human Services, June 29-30, 1976. Letter from Ms. Plumley, July 13, 1976.
The years included in this historical note are the last years for which the Maine De-
pagtirgi%nt of Human Services is able to supply statistics.

3 Ibid.

4 Tbid.

5 Ibid. 1972 was the only year for which the Malne Department of Human Services was
able to supply a county-by-county breakdown of Indian foster care placements.

¢ The total Indian povulation of Arnostook Countv iz 436. (U8, Burean of the Census,
Census of Population: 1970 Supplementary Report PC(81)—-104, “Race of the Population
by County: 1970” (U.S. Government Printing Office: Washington, D.C.: 1975), p. 22.)
Assuming that the age breakdown of the Indian population of Aroostook County is similar
to the state-wide age breskdown of the Indian population in Malne, 55.3 percent under
twenty-one years old. (There are 1,084 under {wenty-one year old American Indians in
Maine out of a total Indian population of 1,961. See footnote 2 to the Maine statistics,
and the U.S. Census Bureau references cited therein.) 436 times 535.3 percent equals 241
total Indian population under twenty-one vears of age in Aroostook County.

;%ﬁ;istics from Ms, Freda Pluinley, op. cit.
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Nore. The Maine Indian community undertook concerted action in 1972-73
concerning the massive numbers of Indian children being placed in foster care.
The drop in foster care rates reflects the notable progress brought about by
Maine Indian people.

The current rates reflect how much still needs to be done.

In February 1973 the Maine Advisory Committee to the United States Com-
mission on Civil Rights held hearings into the issue. Two of the recommenda-
tions made bv the Maine Advisory (‘ommxttee were :

1. That Maine’s Department of Health and Welfare identify and secure
Federal funds to upgrade potential Indian foster homes for Indian children,
and that Maine’s Department of Health and Welfare upgrade the homes which
it built on the Passamaquoddy Reservation.

2, That the U.S. Commission on Civil Rights initiate a national Indian ff)ster
care project to determine if there is massive deculturation of Indian children’®

¢ Maine Advisory Committee to the United States Commission on Civil Rights, Federal
and State Services and the Maine Indian (Washington, D.C.: U.8, Commigsion on Civil

Rights : 1975), p. 89.

Mi1c¢H16AN INDIAN ADOPIION AND F0S1ER CARE STATISTICS
Basic Facts

1. There are 3,727,438 under twenty-one yvear olds in the State of Michigan.!
2. There are 7,404 under twenty-one year old Amercan Indians in the State

of Michigan.?
3. There gre 3;720,034 non-Indians under twenty-one in the State of Michigan.

I, ADOPTION

In the State of Michigan, according to the Michigan Department of Social
Services  and 12 private child placement agencies in Michigan,* there were 62
Indian children placed in adoptive homes during 1973. Using State figures re-
ported to the National Center for Social Statistics of the U.S. Department of
Health, Education and Welfare,” 63 percent (or 39) are under one year of age
when placed. Another 20 percent (or 12) are one year to less than six years old
when placed; 13 percent (or eight) are six years, but less than twelve when
placed; and 4 percent (or three) are twelve years and over.®! Using the formula
then that: 39 Indian children per year are placed in adoption for at least 17
years, 12 Indian children are placed in adoption for a minimum average of 14
years, eight Indian children are placed in adoption for an average of nine
years, and three Indian children are placed in adoption for an average of three
vears; there are 912 Indian children under twenty-one years old in adoption at
any one time in the State of Mlclngwn This represents one out of every 81
Indian children in the State.

There were 8,302 non-Indians under twenty-one years old placed in adoptive
homes in :Michigan in 1978.7 Using the same formula as above, there are 122,860
non-Indians in adoptive Lhomes in Michigan, or one out of every 3.3 non-Indian

children.
Conclusion

There are therefore Ly proportion 3.7 times (370 percent) as many Indian
children as non-Indian children in adoption in Michigan.

1.8, Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
t}{%ﬂ(;pulatiz%n ,Part 24, “Michigan” (U.S. Government Printing Office : Washington, D.C. :
x) G
{ TR, I;’Iinonn of the Ceneng, Ceneie of Ponnlation: 1070 Snubicet Renortg, Final Peonort
PC(2)-—1F ‘“American Indians” (Washington, D.C.: U.S. Government Printing Office:
%g;g)” Tallg)le 2, *Age of the Indlan Population by Sex and Urban and Rural Residence :
aLetter from_ R Bernard Iouston, Director, Michigan Department of Social Services,
February 23, 19

+ Leter from Bethany Christian Home, N.E. Grand Raplds (4 children) ; Cathole
Soctal Services of the Diocese of Grand Rapids (11 children) ; ‘Catholic Social Services,
Pontiac (1 child); Child and Family Services of Michigan, Ine,, Alpena (2 children).
Brighton (5 children) Farmington (5 children), Fort Huron (2 children) ; |Child and
Family Services of the Upper Peninsula, Marquette (1 child); Famﬂy and Child Care
Service, Traverse City (1 child) : Clarence D, Fischer (1 chi]d) Michigan Children’s
nlni(‘i]Fm)nlly Service, Traverse ‘Clty (1 child) ; Regular Baptist Children’s Home (2
chilaren),

5 National Center for Soncial Statistics; U.S. Department of Health, Bducation and
Welfare, “Adoptions in 1974, DHEW Tublication No. (SRS) 76-03259, NCSS Report
E-10 (1')74) April 1976. Table 10, “Children adopted by unrelated petitioners by age
at time of p]acement by state, 1974, i p. 16. (Absolute numbers converted into percentages
for nnrposes of this revort.

¢ The median age at time of placement of children adopted by unrelated petitioners in
1974 in Michigan was 5.4 months, Ibid.. n. 15

7 National Center for Social Statistlcs U.S. Department of Health, Education and
Welfare, “Adoptions in 1973,” DHEW Publication No. {SRS) 76-03259, NCSS Report E-10
(1973), July 1975 Table 1, “Children for whom adoption petitions were granted in 41

T eportmg States,
(207)
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II, FOSTER CARE

According to statistics from the Michigan Department of Spcial Service§s
and seven private child placement agencies ® there were &2 Indlan_ cluldx“en in
foster homes in 1973. This represents one out of every 90 Indian children in th‘(;
State. By comparison there were 5,801 non-Indian children in foster homes,
representing one out of every 641 non-Indian children in the State,

Conclusion i ) }
By rate therefore Indian children are placed in foster home§ 4:1 times (710
percent) more often than non-Indian children in the State of Michigan.

ITI. COMBINED FOSTER CARE AND ADOPTIVE CARE

Using the above figures a total of 994 under twenty-one year old Iu'd'ia.n chllsl‘re.l}
are either in foster homes or adoptive homes in the State of Michigan. This
represents one out of every 7.4 Indian children, Similarly, for non-Indians in
the State, 128,661 under twenty-one year olds are either in foster care or adoptive
care, representing one in every 28.9 non-Indian children. .

Conclusion .

Bv rate therefore Indian children are removed from their homes and plaged
in aiioptive care or foster care 3.9 times (390 percent) more often than non-Indian
children in the State of Michigan.

8 . Bernard Houston, op. cit.

’Irjgggsfrfor%lg Bethany Christian Home, N.E. Grand Rapids (18 children) ; Cathiolic
Social Services of the Diocese of Grand Rapids (3 children) ; Child a,nd .Family Serv: Oceﬁ
of the Upper Peninsula, Marquette (1 child); Detroit Baptist Children’s Hon}e, -Royf.l 431d
(2 children) ; Family and Child Care Service, Traverse City (5 chlldren)', FamiF y aﬁ
Children Services of the Kala!(xllazo)o Area (2 children); Michigan Children’s g,nd 'amily

8, Traverse Ci 2 children).
Se}':%g:tional Centertsf,of' Soclal Statisties, U.S. Department of Health, Educatwlgnd
Welfare, “Children Served by Public Welfare Agencles and_Voluntary .Child % Casr§
Agencies and Institutions March 1971,”” DEEW Publication No. (SRS) 73-03258, h
Report E-9 (3/71), April 27, 1973. Table 8, “Children receiving social serg,ices rom
public welfare agencies and voluntary child welfare agencies and institutions.

MINNESOTA INDIAN AbOrI1oN AND Fost1ER CARE STATISTICS

Basic Facts

1. There are 1,585,186 under twenty-one year olds in Minnesota !
2, There are 12,672 under twenty-one year old American Indians in Minnesota.®
3. There are 1,572,514 non-Indians under twenty-one years old in Minnesota.

I. ADOPTION

In the State of Minnesota, according to the Minnesota Department of Publie
Welfare, there was an average of 103 adoptions of Indian children per year from
1964-1975.° Using the State’s own age-at-adoption figures reported to the National
Center for Social Statistics of the U.S. Department of Health, Education and
Welfare,* we can estimate that 65 percent (or 67) are under one year of age
when placed, Another 9 percent (or nine) are one year to less than two years
old when placed; 14¢, (or 15) are two years, but less than six years old when
placed; 10 percent (or ten) are six years, but less than twelve when placed ; and
2 percent (or two) are twelve years and over® Using the formula then that: 67
Indian childrén per year are placed in adoption for at least 17 years, nine Indian
children are placed in adoption for an average of 16.5 years, 15 Indian children
are placed in adoption for an average of 14 years, ten Indian children are placed
in adoption for an average of nine years, aud two children are placed for adoption
for an average of three years; there are 1,594 Indian under twenty-one year olds
in adoption at any one time in the State of Minnesota. This represents one out of
every 7.9 Indian children in the State,

Using the same formula for non-Indians (there was an average of 3,271 non-
Indian children adopted per year from 1964-1975),° there are 50,543 under twenty-
one year old non-Indians in adoption in Minnesota. This represents one out of
every 31.1 non-Indian children in the State.

Conclusion

There are therefore by proportion 39 times (390 percent) as many Indian
children as non-Indian children in adoptive homes in Minnesota. 97.5 perceut of
the Indian children for whom adoption decrees were granted in 1974-1975 were
placed with a non-Indian adoptive mother.”

II. FOSTER CARE

In the State of Minnesota, according to the Minnesota Department of Public
Welfare, there were 737 Indian children in foster family homes in December

17.8. Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
tlg)e 3%’)opulatégg,(s gart 25, “Minnesota” (U.S. Government Printing Office : Washington, D.C.:
1973), pp. ,

2 U.S. Bureau of the Census, Census of Population: 1970 ; Subject Reports, Final Report
PC(2)-1F, ‘“American Indiansg” (Washington, D.C.: U.S. Government Printing Office:
159)73); Tagle 2, “Age of the Indian Population by Sex and Urban and Rural Residence:
1970,” p. 8.

3 Minnesota Department of Public Welfare, “Annual Report Adoptions 1974-1975"
(Research and Statistics Division: November 1975). Table XV~A, “Decrees granted 1964—
63 through 1974--75 by race,” p. 20.

¢+ National Center for Social Statistics, U.S. Department of Health, Education and
Welfare, ‘“Adoptions in 1974,” DHEW Publication No. (SRS) 76-03258, NCSS Report
E-10 (1974), April 19768. Table 10, “Children adopted by unrelated petitioners by age
at time of placement by State, 1974,” p. 16. (Absolute numbers converted into percentages
for purposes of this report.)

_ 5The median age of children adopted by unrelated petitioners in 1974 in Minnesota was
5.3 months. Ibid., p. 15.

8 ““Annual Report Adoptions 1974-1975,” loc. cit,

7 Ibid., p. 23, Table XVIII-A, “Decrees granted 1974--75 by type of adoption and race
of child and race of adoptive mother.”

(209)

=
=

|




210

1972° This represents one out of every 17.2 Indian children. By comparison,
there were 5,541 non-Indian children in foster family homes,” representing one
out of every 283.8 non-Indian children in the State.

Conclusion
There are tlierefore by prportion 16.5 times (1,650 percent) as many Indian
children as non-Indian childven in foster family homes in Minnesota.

IIT. CGMBINED ADOPIIVE CARE AND FOSIER CARE

Using the above figures, a total of 2,331 under twenty-one year old Indiau
children are either in foster family homes or adoptive homes in the State of
Minnesota. This represents one out of every 54 Indian children. Similarly fov
non-Tndians in the State 56,084 under twenty-one year olds are either in foster
family homes or adoptive cave, representing one in every 28 non-Indian children

Conclusinn

By per capita rate Indian children are removed from their homes and placed
in adoptive care or foster family care 5.2 times (520 percent) more often than
non-Indian children in the State of Minnesota,

8 Minnesota Department of Public Welfare, “A Special Report: Raclal Characteristics of
Children Under Agency Supervision as of December 31, 1972 (Research and Statistics
Division: November 1973). Table C., “Living Arrangement by Race of All Children,” p. 3.
In this report, the Minnesota Department of Public Welfare itself states: “A larger
proportion of Indian children [receiving child-welfare services from counties and private
?gg&101es]4¥vere in foster family homes (25 2 percent) than were children of any other race.”

id., p. 4.

° Ibid, p. 3.

MoNTANA INDIAN ADOPTION AND FOsSTER CARE SIATISTICS
Basic Facts

1. There are 289,573 under twenty-one-year-olds in Montana.!
2. There are 15,124 under twenty-one-year-old American Indians in Montana.?
3. There ave 274,449 non-Indians under twenty-one in Montana.

1. ADOPIION

In the State of Montana, according to the Montana Department of Social and
Rehalilitation Services, there were an average of 33 public agency adoptions
of Indian children per year from 1973-1975.% Using federal age-at-adoption
figures,' 83 percent (or 28) are under one year of age when placed. Another 13
percent (or four) are one year to less than six years old when placed; and 3
percent (or one) are six years, but less than twelve years old when placed.® Using
the formula then that: 28 Indian children per year are placed in adeption for at
least 17 years, four Indian children are placed in adoption for a minimum average
of 14 years, and one Indian child is placed in adoption for an average of nine
yeals; there are 541 Indians under twenty-one year olds in adoption at any one
time in the State of Montana, This represents cne in every 30 Indian children in
the State.

Using the same formula for non-Indians (there were an average of 117 public
agency adoptions of non-Indians per year from 1973-1975),° there are 1,898 non-
Indians under twenty-one years old in adoptive homes at any one time; or one

out of every 144.6 non-Indian children.

Conclusion

There are therefore by proportion 4.8 times (480 percent) as many Indian
c¢hildren as non-Indian children in adoptive homes in Montana; 87 percent of
the Indian ¢hildren placed in adoption by publie agencies in Montana from 1973~
1975 were placed in non-Indian homes.”

II. FOSTER CARE

In Montana, according to the Montana Department of Social and Rehabilita-
tion Services, there were 188 Indian children in State-administered foster care
during June 1976.° This represents one out of every 80.4 Indian children in the
State. In addition the Billings Area Office of the U.S. Bureau of Indian Affairs
reported 346 Indian children in BIA foster care in 1974, the last year for which
statistics have been compiled” When these children are added to the State

1,8, Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
th ‘3)’01)111;1?0‘?, Lart 28, “Montana” (U.S Government Printing Office ; Washington, D.C. :
973), p. 28--33.

2 0.8 Burean of the Census, Census of Population: 1970 ; Subject Reports, Final Revort
PC2Y=11, “Amevican Indlans” (Washington. D.C.: .S Government Printing Office:
}!)73)). Table 2, “Age of the Indian Topulation by Sex and Urban and Rural Residence:

aTe po9.

3 Telephone interview with Mrs. Betty DPay, Adoptlon Consultant, State of Montana
Social and Rehabilitation Services, July 20, 1976,

i National Center for Socinl Rtatistics UL, Department of Hlealth, dueation, and Wel-
fare., “Adoptions in 1971.,” DHEW Publication No. (SRS) 73-03259, NCSS Report B-10
(1971), May 23, 1973, Table 6, “‘Children adopted by unrelated petitioners: Percentage
distribution by age at time of placement, by type of placement, 1971.”

519% of the adoptions involve children twelve years and older. Ibid,

Gilt‘)el;ephone interview with Mrs. Betty Bay, July 20, 1976.

7 Ibid.
8 Letter from Ms. Jeri Davis, Research Specialist. Bureau of;GStatistics and Research,

State of Montana Social and Rehabilitation Services, July 12, 1976.
2 Division of Social Services. U.S. Bureau of Indian Affairg, “Fiscal year 1974—Child
Welfare (Unduplicated Case Count by Areas).” Table, p. 1.
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figures, we can estimate that there are a total of 534 Indian children _in fos.ter
care at any one time in Montana, representing one out of every 28.3 Indm'n
children in the State. By comparison, there were 755 non-Indian children in
State-administered foster care during June 1976,' representing one out of every
363.5 non-Indian children in the State.

Conclusion ) N
By rate therefore Indian children are in foster care at a per cz_lpxta rate 12.8
times (1,280 percent) greater than that for non-Indian children in Montana.

IIT. COMBINED ADOPTIVE CARE AND FOSTER CARE

Using the above figures, a total of 1,075 under twenty-one-year-old Indian
children are either in foster homes or adoptive homes in the State of Mqutan_a,
This represents one in every 14.1 Indian children. Similaily, for non-Indmns. in
the State 2,653 under twenty-one year olds are either in foster care or adoptive
care, representing one out of every 103.4 non-Indian children.

Conclusion .
By rate Indian children are removed from their homes and placed in adoptive
care or foster care 7.3 times (730 percent) more often than non-Indian children
in the State of Montana.
The above figures are based only on the statistics of the Montana Department
of Social and Rehabilitation Services and do not include private agency place-
ments. They are therefore minimum figures.

10 Letter from Ms. Jeri Davis, op. cit.

NEVADA ADOPIION AND FosTER CARE STATISTICS

Basic Facts

1. There are 191,657 under twenty-one-year-olds in Nevada.
2, There are 3,739 under twenty-one-year-old American Indians in Nevada.®
3. There are 187,918 under twenty-one-year-old non-Indians in Nevada,

1. ADOPTION

In Nevada, according to the Nevada State Division of Welfare, there were an
average of seven public agency adoptions of Indian children per year in 1974
1975° This data base is too limited to permit an estimate of the total number of
Indian children in adoption in Nevada. However, it does indicate that during
19741975 adoption . petitions were granted for a yearly average of one out of
every 534.1 Indian children in the State. =

Using the same formula for non-Indians (there were an average of 345 public
agency adoptions of non-Indians in Nevada in 1974-1975),* adoption petitions
were grauted for one out of every 555.5 non-Indian children in the State.

Condclusion } S
Based on limited data, by per capita rate therefore, Indian children are
adopted approximately as often as non-Indian children in Nevada.

II. FOSTER CARE

In Nevada, according to the Nevada State Division of Welfare, there were 48
Indian children in foster care in June 1976.° In addition, the Inter-Tribal Couneil
of Nevada reported 25 Indian children in foster care?® This combined total (73)
represents one in every 51.2 Indian children. By comparison, there were 527
non-Indian children in foster care,’ representing one in every 356.6 non-Indian
children in the State, |

Conclusion
By per capita rate, therefore, Indian children are placed in foster care 7.0 times
(700 percent) ag often as non-Indian children in Nevada. o

III. COMBINED FOSTER CARE AND ADOPTIVE CARE

Since we are unable to estimate the total number of Indian children currently
in adoptive care in Nevada, it is not possible either to estimate the {otal number
of Indian children receiving adoptive and foster care. The foster care statisties
alone make it unmistakably clear that Indian echildren are removed from their
families at rates far exceeding those for non-Indian children.

1 U.S. Bureau of the Census, 1970 Census of the Population, Volume I : Characteristices of
the Population, Part 30: “Nevada” (Washington, D.C.: U S. Government Printing Office:
1973), Table 19, p. 30-3A8, :

2 Ibid., p. 30-36 (Table 19). p. 30-207 (Table 139). Indian people comprise 18 8 percent
of the total non-white population according to Table 138, According to Tahle 19 there are
10889 non-whites uniler twenty-one. 10,889 % 18.8 pereent =3 730,

8 Telephone interview with Mr. Ira Gunn, Chief of Research and Statisties, Nevada
State Division of Weltare, July 15, 1976. The 1974 adoption figures are also available in:
National Center for Social Statistics, U.S. Department of Health, Education and Welfare.
“Adontions in 1974.” DIIEW Publications No. (SRS8) 76-032359, NCSS Report E-10
(1974), April 1976, Table 3, “Children ndopted by unrelated petitioners,” p. 9 (AN of
the Indian children placed for adoption by the Nevada State Division of Welfare in 1974
were adopted by unrelated petitioners.)

4 Telephone interview with Mr. Tra Gunn, July 13, 1976.

5 Letter from Mr. Jra Gunn, August 2, 1976,

¢ Telephone interview with Mr, Lfraim Estrada, Chief, Tield Services, Inter-Tribal
Council of Nevada (NITC), August 3, 1976, NITC reported a total of 42 Indian children in
foster care, of whom 17 were in fosfer homes (mostly non-Indian) under a BIA contract
with the State. These 17 have been subtracted from the total to avoid duplication of
State figures,

7 Telephone interview with Mr. Ira Gunn, July 15, 1976
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HI. CONMEBINED IOSIER CARE AND ADOPTIVE CARE

0 algii t\.vye are un.ablg to e‘stm'mte _rhe total number of Indian children currently
:,‘ numbe);') z)‘felf]iclllizez‘m l;\"{e(;v Mexico, it is not possible either to estimate the total
n children receiving adoptive and foster Th

statisties alone, and the adopti T i y e it an T sare

y X X option data we do have, make i i 4 .
NEW MENICO INDIAN ADOPTION AND FOSTER CARE STATISIICS that Indian children are removed from their lemifies at I:t;l:r(rll:ft)akablf o

! to tlieir percentage of the population ' o sproportionate

Basic Facts

1. There are 461,535 under twenty-one-year-olds in the State of New Mexico.'

2. There are 41,316 under twenty-one-year-old American Indians in the State
of New Mexieo.”

3. There are 420,219 non-Indians under twenty-one in the State of New Mexico.

I. ADOPTION

In the State of New Mexico, according to the New Mexico Department of
Health and Social Services, there were 13 American Indian children placed for
adoption by public agencies in Fiscal Year 1976.° This data base is too small to
allow realistic projection of the total number of Indian children in adoptive care,
We can say though that during Fiscal Year 1976, 0.003 percent of New Mexico
Indian children were placed for adoption by public agencies.

During fiscal year 1976, according to the New Mexico Department of Health
and Social Services, there were 77 non-Indian children placed for adoption by
public agencies.* Thus during FY 1973, 0.02 percent of New Mexico non-Indian
children were placed for adoption by public agencies.

ST
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Conclusion

Based on limited data. and not including any private agency placements,
Indian children were placed for adoption by public agencies in fiscal year 1976
at a per capita rate 1.5 times (150 percent) the rate for non-Indian children.

II, *OSTER CARE

In the State of New Mexico, according to statistics from the New Mexico De-
partment of Health and Social Services, there were 142 Indian children in foster
homes in June 1976° In addition the Navajo and Albuquerque area offices of
the U.S. Bureau of Indian Affairs report a combined total of 145 Indian children
in foster homes in New Mexico.® Combining the State and BIA figures, there were
287 Indian children in foster homes in June 1976. This represents one out of
every 144 Indian children in the State. By comparison there were 1,225 non-

Indian children in foster carve in June 1976,” representing one out of every 343 7

non-Indian children.

Conclusion
By per capita rate Indian children are placed in foster care 2.4 times (240
percent) as often as non-Indian children in New Mexico,

1 U.S. Bureau of the Census, Census of Population: 1970, Voluine I, Characteristics of
the Popnlation, Part 33, “New Mexico” (U.S. Government Printing Office: Washington,

D.C.: 1973), p. 33-34 X

2 U.S. Bureau of the Census, Census of Population: 1970 ; Subject Reports, Final Report
PC2Y AT, “American Indians” (Washington, D.C.: TL& Government Printing Ofiice :
15)71(%,). Table 2, “Age of the Indian Population by Sex and Urban and Rural Residence:
19707 .

3Te‘xer[)>hone interview with Ms. Heldi Illanes Asgistant Adoption Director, New Moxico
Depart{nent of Health and Social Services, July 23, 1970.

4 Thid,

5 Telephone interview with Ms. Pat Diers, Social Services Agency, New Mexico Depart-
ment of Health and Social Services, July 26, 1976.

¢ The BIA Navajo Area Office reported 18 Indian children in foster care in New Mexico
during April 1976 (Telephone interview with Mr. Steve Lacy, Child Welfare Specialist,
Navajo Area Office, July 26, 1976.) The BIA Albuquerque Area Office 1eported 172 Indian
children in foster homies in New Mexico during June 1978, (Telephone interview with Ms.
Betty Dillran, Division of Social Services, Albnquerque Area Office, July 28, 1976). Of the
100 children the BIA had in foster homes in New Mexicn, 45 were under a BIA countract
with the State under which the BTA reimburses the State for foster care expenses These 45
children have heen subtracted from the BIA total 190—45=145.

7 Telephone interview with Ms Pat Diers, op. cit.
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U.S. BUREAU OF INDIAN AFFAIRS BOARDING SCHOOLS

ition to those Indian children in foster care or adopt_iYe care, 7,428 In(_han
chgﬁl?gndliil New Mexico are away from home and their families {npst of fhe g(fr
attending boarding schools operated by the U.S.‘ Bu.reau of Indian Aif{lm.s‘ An
additional 1,324 Indian children in New Mexico live in BIA-opergxted dormitories
while attending public schools.” These children properly belor_lg in any con}qua-
tion of children separated from their families. Adding .the 8,752 Inghan chlldxe‘n
in federal boarding schools or dormitories in New Mexico to th.ose 1n.foster care
alone, there are a minimum (excluding adoptions) of 9,089 I‘ndlax‘l ch11d'reu sepa-
rated from their families. This represents one in every 4.6 Indian children in
New Mexico.

Conclusion ‘ N

By per capita rate therefore Indian children are segarated’_frgm their families
to be placed in foster care or boarding schools 74.6 times (7,460 percent) more
often than non-Indian children in New Mexico.

8 ¢ Indian FEduecation Programs, U.S, Bureau of Indian Affairs, “Iriscal Year
J972%%3ﬂ%ticsnéoncernmg Indian Education” (ILawrence, Kansas: Haskell Indian Junior
College : 1973), pp. 12-13.

¢ Ibid., pp. 22-23.
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NEw YORK ADOPTION AND FoSTER CARE STATISTICS
Basic Facts

1. There are 6,726,515 under twenty-one-year-olds in the State of New York.!

2. There are 10,627 under twenty-one-year-old American Indians in the State of
New York.?

3. There are 6,715,888 non-Indians under twenty-one in the State of New York.

I. ADOPTION

. In the State of New York, according to the New York Board of Social Welfare,
there were 12 Indian children placed for adoption as of June 1976.° This data
base is too small to allow realistic projection of the total number of Indian chil-
dren in adoptive care. We can say, though, that as of June 1976, 0.1 percent of
New York Indian children were placed for adoption.

As of March 1976, according to the New York State Board of Social Welfare,
1,807 non-Indian children were placed for adoption in New York.* Thus, as of
DMarch 1976, 0.039% of New York non-Indian children were placed for adoption.

Conclusion

Based on limited data, Indian children are placed for adoption at a per capita
rate 8.3 times (3309 ) the 1ate for non-Indian children in New York.

II. FOSTER CARE

According to statistics from the New York State Board of Social Welfare, there
were 142 Indian children in foster (family) boarding homes in June 1976.° This
represents one out of every 74.8 Indian childiren in the State. By comparison
there were 30,170 non-Indian children in foster (family) boarding homes in March
1976,° representing one out of every 222.6 non-Indian children in the State.

Conclusion

By per capita rate therefore Indian children are placed in foster homes 3.0
times (300 percent) as often as non-Indian children in New York.

An estimated 96.5% of the Indian children in foster (family) boarding homes
are placed in non-Indian homes.”

III, COMBINED FOSTER CARE AND ADOPTIVE CARE

Since we are unable to estimate the total number of Indian children currently
in adoptive care in New York, it is not possihle éither to estimate the total num-
ber of Indian children receiving adoptive and foster care. The foster care statistics

a ltII.S. ?urxi'eau I(')f ih%CeSnsgs, C;.nsp\s of 1Por]nﬂnttifm: 1970, Volume I, Characteristics of
e Topniation, Part 34, Section 1, “New York’ (U.8 Government Printin fice : Wagh-
in_m‘(zns. Iy).C. : 1!)7}2).I p‘(\.'M—-’?:') c ( & Oflice: Wash

*U.8. Dureau of the Census. Census of Popnlation: 1970 ; Subject Reports, Fin 't
PC(2)-1F. “American Tndians” (Washington, D.C.: U.§ Gmgernmmpt I’Srh{‘t‘ing I(l)%)((‘);t
]lf_;’_?;(’;)y,y 'l'nl]ﬂoe 2, “Age of the Indian Popniation by Sex and Urban and Rural Residence :

970, . .

f Letter and computer print-ont fiom My, Dlernard & TBernstein, Director, Bureau of
Children s Services, New York State Ilonrd of Soetal Welfare, July 16, 1976,

Lelephoue interview with Mr. Bernard 8. Bernstein, New York State Board of Social
Welfave, Tuly 21, 1076

5 Letter and computer print-out from Mr. Bernard 8 Bernstein, op. cit.

S Telephone interview with Mr. Beinard S. Bernstein, op. cit.

7 ?‘111_5 estimate is based on telephone interviews from July 22-27. 1976 with Department
of Social Services personnel in Cattarangns. Frie, Niagara and Onondaga counties. 115
out of a tofal of 135 Indian children ninder public care in foster (family) boarding homes
in June 1976 were placed in these four counties—and approximately 111 of such place-
ments were in non-Indian homes.
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y he adoption data we do have, make it unmistakabl_x{ clear that Indian
3111(1{151,‘6?(;; remo?ed from their families at rates far exceeding those for non-
Ingjg&.c llgdiggért on the numbers of American In@iar} children in _adoptl'on in
New York State would be incomplete without mentioning those Ind1a1:5 cl111c1ren
placed by the Indian Adoption Project, a cooperative etffect of the T;TS Bureau
of Indiafl Affairs and the Child Welfare League of America. From 1{)08—19?&7, the
nine full years of operation by the Indian Adoption Project, 74} Ill'dlalvl 011117(11"(3111,
mostly from Arizona and South Dakota, were placed for adoption in New York.

NeEw YORK APPENDIX

Analysis of Upstate New York Counties With Greater Than 1,000 Total Indian
Population

I. CATTARAUGUS COUNTY

In Cattaraugus County, according to statistics from the New Yorl:: State Boe}rd
of Social Welfare, there were 23 Indian children in foster (family) boarding
homes in June 1976.** There are 548 Indian children under twenty-one_ years old
in Cattaraugus County.? Thus one out of every 23 8 Indian children is in a foster
(family) boarding home.

Lonclusion
In Cattaraugus County Indian children are in foster (family) boarding homes
at a per capita rate 9.4 times (940 percent) greater than the State-wide rate for
non-Indians in New York.
II. ERIE COUNTY

In Erie County, according to statistics from the New York State Board of Social
YWelfare, there were 53 Indian children in foster (family) boarding homes in
June 1976.° There are 1,654 Indian children under twenty-one years old in Erie
County.* Thus one out of every 31.2 Indian children is in a foster (family) board-
ing home.

Conclusion
In Erie County Indian children are in foster (family) boarding homes at a
per capita rate 7.1 times (710 percent) greater than the State-wide rate for non-

Indians in New York.
III. FRANKLIN COUNTY

In Franklin County, according to statisties from the New York State Board of
Social Welfare, theve were five Indian children in foster (family) boarding homes
in June 1976.° There are 696 Indian children under twenty-one years old in Frank-
lin county.* Thus one out of every 139.2 Indian children is in a foster (family)
boarding home,

Conclusion

In Franklin County Indian children are in foster (family) boarding homes at
a per capita rate 1.6 times (160 percent) the State-wide rate for non-Indians in
New York.

1 David Fanshel, Far From the Reservation: The Tiransracial Adoption of Americon
Indian Children (Metuchen, N.J.: The Scarecrow Press, Inc.: 1972), pp. 34-35. The
Indian Adoption Project placed a total of 305 Amertican Indian children for adoption in
26 states and Puerto Rico, virtually always with non-Indian families.

1a Letter and computer print-out from Mr, Bernard 8. Bernstein, Director, Bureau of
Children’s Services. New York State Board of Social Welfare, July 16, 1976.

2 41.6% of the New York Indian population is under twenty-one vears old. [U.S. Bureau
of the Census, Census of Popnlation: 1970 ; :Subject Report PC(2)=1F, “American Indians”
(Washington, D.C.: U.S. Government Printing Office:'1973). Table 2, “Age of the Indian
Population by Sex and Urban and Rural Residence: 1970,” p. 10.1 The total Indian
population of Cattaraugus County is 1,318, [U.S. Bureau of the Census, Census of Popula-
tion: 1970 Supplementary Report PC(S1)-104, “Race of the Population by County: 1970"
(Washington D.C.: U.S. Government Printing Office: 1975), p. 32.1 1,318X.416=548. The
same formula is used to determine the Indian under twenty-one year old population in the
other New York counties,

2 3r. Bernard 8, Bernstein, op. cif.

¢ “Race of the Population by County: 1970,” op. cit., p. 32.
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IV, MOXNROE (OUNTY

In Monroe County, according to statistics from the New York State Board of
:Socidl Welfare, there were four Indian children in foster (family) boarding
homes in June 1976.° There are 520 Indian children under twenty-one years old
in Monroe County.® Thus one out of every 130 Indian children is in a foster (fam-
ily) boarding homne.
{Conclusion

In Monroe County Indian children are in foster (family) boarding homes at a
per capita rate 1.7 times (170 percent) the State-wide rate for non-Indians in
New York. ' '

V., NIAGARA COUNTY

In Niagara County, according to statisties from the New York State Board of
Social Welfare, there were 12 Indian children in foster (family) boarding homes
in June 1976.° There are 749 Indian children under twenty-one years old in Nia-
gara County.® Thus one out of every 62.4 Indian children is in a foster (family)
boarding home.

Conclusion
In Ni.ﬂgara County Indian children ave in foster (family) boarding homes at a
per'caplpa rate 3.6 times (860 percent) greater than the State-wide rate for non-
Indians in New York,
V1. ONONDAGA COUNTY

In Onondaga County, according to statistics from the New York State Board

-of Social Welfare, there were 27 Indian children in foster (family) boarding

homes in June 1976.° There are 942 Indian children under twenty-one years old
in Onondaga County.® Thus one out of every 34.9 Indian children is in a foster
(family) boarding home.

Conclusion
In Onondaga County Indian children are in foster (family) boarding homes

:at a per capita rate 6.4 times (640 percent) greater than the State-wide rate

for non-Indians in New York.

5 Mr. Bernard S. Bernstein, op. oit.
¢ “Race of the Population by County: 1970,” op. cit, p. 33.
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NORIH DAKOTA ADOPTION AND FOSTER CARE STATISTICS
Basic Facts

1. There are 261,098 under twenty-one year olds in the State of North Dakota.?

2. There are 8,186 under twenty-one-year-old American Indians in the State
-of North Dakota.?

3. There are 253,812 non-Indians under twernty:-one in the State of North

Dakota.
I. ADOPTION

In the State of North Dakota, according to the Social Service Board of North
Dakota, there were 16 Indian childien placed for adoption in 1975 ® Using State
figures reported to the National Center for Social Statistics of the U.S. Depart-
ment of Health, Education and Welfare,* we can estimate that 86 percent (or 14)
are under one year of age when placed. One child i§ between one and two years
old; and one child is between two and six years old.® Using the formula then
that: 14 Indian children are placed in adoption for at least 17 years, one Indian
child is placed in adoption for 16.5 years, and one Indian child is placed in
adoption for 14 years; there are an estimated 269 Indian children in adoption
in North Dakota. This represents one out of every 30.4 Indian children in the
State.

Using the same formula for non-Indians (there were 178 non-Indian children
placed for adoption in North Dakota in 1975),® there are an estimated 2,943
under twenty-one-year-old non-Indians in adoption in North Dakota. This repre-
sents one out of every 86.2 non-Indian children in the State,

Conclusion ;

There are, therefore, by proportion 2.8 times (280 percent) as many Indian
children as non-Indian children in adoptive homes in North Dakota ; 75 percent
of the Indian children placed for adoption in 1975 were placed in non-Indian
homes.”

I1. FOSTER CARE

In the State of North Dakota, according to the Social Services Board of North
Dakota, there were 218 Indian children in foster care in May 1976.° This repre-
sents one out of every 37.6 Indian children in the State. In addition, there were
78 North Dakota Indian children receiving foster care from the U.S. Bureau of

1 .8, Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
theCPopéxlagmn, g’grtg% “XNorth Dakota’ (U.S. Government Printing Office: Washington,
D 1973), p -3

2.8, Bureau of the Census, Census of Population: 1970 ; Subject Reports, Final Report
PC(2)-1F, ‘“American Tndians” (Washington, D.C.: U.S) Government Printing Office:
194?))’ Ta?]ze 2, “Age of the Indian Population by Sex and Urban and Rural Residence:
1970.” p.

3 Telephone interview with Mr, Donald Schmid, Administrator, Child Welfare Services,
Social Services Board of North Dakota, July "1 1976. These c¢hildren were placed by
three private agencies that do virtually all the adoptlons in North Dakota. The Social
Services Board rarely, if ever, handles adoptions,

4Nationa1 Center for Soci‘al Statistics, U.S. Department of Health, Education and
Welfare, ‘“Adoptions in 1974, DHEW Publication No. (SRS) 76-03239, NCSS Report
E-10 (1974). April 1976, Table 10, “Children adopted by unreldted petitioners by age at
time of placement, by State, 1974,” p. 16, (Absolute numbers converted into percentages
for purposes of this report.)

539% of the children are between six and twelve years old: and 1% are twelve or older.
I(l{béd ). ’Ji'he median age for children placed in adoption in North Dakota was two months.

i p. 15

:}I;)e%;ephone interview with Mr. Donald Schmid, op. cit. (See footnote 3.)

.

8 Ibid.
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Indian Affairs in May 1976.° The combined total of 296 Indian children in foster
care represents one out of every 27.7 Indian children in the State. By comparison
there were 455 non-Indian children in foster care in May 1976, representing one
out of every 557.8 non-Indian children,

Conclusion
There are therefore by proportion 20.1 times (2,010 percent) as many Indian
children as non-Indian children in foster care in North Dakota.

III. COMBINED ADOPTIVE CARE AND FOSTER CARE

Using the above figures, a total of 565 under twenty-one-year-old Indian
children are €ither in foster homes or adoptive homes in the State of North
Dakota. This represents one out of every 14.5 Indian children. Similarly for
non-Indians in the State 3,398 under twenty-one year olds are either in foster
care or adoptive care, representing one out of every 74.7 non-Indian children,

Conclusion

By per capita rate Indfan children are removed from their homes and placed
in adoptive care or foster care 5.2 times (520 percent) more often than non-
Indian children in the State of North Dakota.

9 Telephone interviews with Mr. Roger Lonnevik and Ms. Beverly Haug, vaision of
Social Serviees, U.S. Bureau of Indian Affairs Aberdeen Area Office, July 20-21, 1976.
The BIA had 114 North Dakota Indian children in foster care in May 1976, As of April
1976 (the last month for which the BIA has statistics—BIA indicates that the numbers
do not fluctuate significantly from month to month), 36 Indian clnldren were in foster care
administered by the State, but paid for by the BIA, 114—-36_78

10 Telephone.interview with Mr, Donald Schmid, op. cit.
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PC(2)—-1F, “American Indians” (Washington, D.C.:

OKLAHOMA INDIAN ADOPTION AND FOSTER CARE STATISTICS

Basie Facts
1. There are 974,937 under twenty-one-year-olds in the State of Oklahoma.?

2. There are 45,489 under twenty-one-year-old American Indians in the State-

of Oklahoma.®
3. There are 929,448 non-Indians under twenty-one in the State of Oklahoma.

I, ADOPTION

In the State of Oklahoma, according to the Oklahoma Publie Welfare Com-
mission, there were 69 Indian children placed in adoptive homes in 1972.° Using
federal age-at-adoption figures,* 83 percent (or 57) are under one year of age
when placed. Another 13 percent (or nine) are one year to less than six years
old when placed; 3 percent (or two) are six years, but less than twelve years
old when placed; and 1 percent (or 1) are twelve years of age and older. Using
the formula then that: 57 Indian children per year are placed in adoption for at
least 17 years, nine Indian children are placed in adoption for a minimum aver-
age of 14 years, two Indian children are placed in adoption for an average of
nine years, and one Indian child is placed for adoption for an average of three
years; there are an estimated 1,116 Indian children in adoption in Oklahoma.
This represents one out of every 40.8 Indian children in the State.

Using the same formula for non-Indians (there were 317 non-Indian children
placed in adoptive homes in 1972),° there are an estimated 5,144 under twenty-

one year old non-Indians in adoption in Oklahoma. This represents one out of’

every 180.7 non-Indian children in the State.

Conclusion
There are therefore by proportion 44 times (440 percent) as many Indian:
children as non-Indian children in adoptive homes in Oklahoma.

II, FOSTER CARE

In the State of Oklahoma, according, to the Oklahoma Public Welfare Com-
migsion, there were 335 Indian children in State-administered foster care in:
August 1972.° In addition, there were two Oklahoma Indian children receiving
foster care from the U.S. Bureau of Indian Affairs in 19727 The combined total:
of 387 Indian children in foster care represents one out of every 135 Indian
children in the State. By comparison there were 1,757 non-Indian children in
foster care,® representing one out of every 529 non-Indian children.

1 7.8, Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
the Pnnuhgi_f)‘ins. Part 38, “Oklahoma” (U.S, Government Printing Office : Washington, D.C. :
1973).p.3 . )

2U.S. Bureau of the Census, Census of Population: 1970 ; Subject Reports, Final Report

U.S. Governrment Printing Office:
ig;g) Tatl)ge 2, “Age of the Indian Population by Sex and Urban and Rural Residence:
V' p.o 12,

3 Letter from L. B, Rader. Director of Tnstitutions, Social and Rehabilitative Services,
Oklahoma Publiec Welfare Commission. May 2, 1974,

4 National Center for Social Statistles, U.S. Department of Health, Bducation and Wel-
fare, “Adoptions in 1971.” DHEW Publication No. (SRS) 73-03259, NCSS Report E-=10"
(1971), May 23, 1973. Table 8, “Children adopted by unrelated petitioners: Percentage
distribution by age at time of placement, by type of placement, 1971.”

:%be.tdter from I.. E. Rader, op. cit.

1A

7 Division of Social Services, U.S. Bureau of Indian Affairs, “Fiscal year 1872—Child”
Weltare—Unduplicated Case Count [by States]” (Table).

8 National Center for Social Statistics, U.S. Department of Hesdlth, Education and Wel-
fare, “Children Served by Public Welfare Agencies and Voluntary Child Welfare Agencies
and Institations March 1971, DHEW Publicatich No, (SRS) 73-03238; NCSS Report
E-9 (March 1971), April 27, 1973, Table 8.
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Conclusion

There are therefore by proportion 3.9 times (390 i
] > 5 ercen
children as non-Indian children in foster care in Oklart)homa.t) A$ many Indian

III, COMBINED FOSTER CARE AND ADOPTIVE CARE

Using the above figures, a total of R -one- - i
chi_ldren_ are either in foster care oroadigtigveuﬁlgxggstgegg osn&ts:': 2:)1;3 Oéils{gggg
’:I?hls represents one out of every 31.3 Indian children. Similarly for non-Indiané
in the State 6,991 under twenty-one year olds are either in foster care or adeptive
care, representing one out of every 134.7 non-Indian children.

Oonclusion

. By per capita rate Indian children are removed from their homes and pl

in adoptive ) e

Tadian chilaren in the State of Oklameme 0 POFCeHt) more often than non-
The above figures are based onty on the statistics of the Oklahoma Public

Welfare Commission and do not includ i
therefore minimn Semms e private agency placements. They are
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OREGON ADOPTION AND FosTER CARE STATISTICS

Basic Facts

1. There are 807,211 under twenty-one year olds in.the Sta@e of .Or'egon.1
2. There are 6,839 under twenty-one-year-old American Indians in the State

of Oregon.* )
3. Tl?ere are 800,372 non-Indians under twenty-one in the State of Oregon.

I. ADOPTION

In the State of Oregon, according to the Oregon Children’s Services answn,
there were 26 American Indian children placed in adoptive hoxpes during fiscal
vear 1975.° Using the State’s own figures reported to the Na_ttlonal Celzter fox;
Social Statisties of the U.S. Department of Health, Education and Welfare,
61 percent (or 16) were under one year of age when placed. Another 8 ‘percent
(or two) were between one and two years old; 17 percent (or five) were be-
tween two and six years old; and 12 percent (or three)' were between six and
twelve years old.® Using the formula then that: 16 Indian children are plaqed
in adoption for at least 17 years, two Indian children are placed in adoption
for an average of 16,5 years, five Indian children are placed in adoption for an
average of 14 years, and three are placed in adoption for an average of_ nine
years; there are 402 Indian children under twenty-one years old in adoptl?n at
any one time in the State of Oregon. This represents one out of every 17

i hildren in the State. . .
In%:izgc the same formula for non-Indians (2,74% non-Indian children were
placed in adoptive homes during Fiscal Year 1975),° there are 41,71_6 non--h{dlan
children in adoption at any one time in the State of Oregon. This represents
one out of every 19.2 non-Indian children in the State.

Conclusion ’ '
There are therefore by proportion 1.1 times (110 percent) as many Indian
children as non-Indian children in adoption in Oregon.

II. FOSTER CARE

i isti g i ’ i Division, there
According to statistics from the Oregon Children’s §erv1ce§ on,
were 247 Indian children in foster care as of June 1946”7_ This represents Qng
out of every 27.7 Indian children in the State. B}; comparison there were 310(}..
non-Indian children in foster care as of April 1976, representing one out of every
298 5 non-Indian children in the State.
Conclusion

By rate therefore Indian children are placed in foster homes 8.2 times (820
percent) more often than non-Indian children in the State of Oregon.

1708, e ? the Census, Census of Population: 1970, Volume I, Characteristics og
theUPc')pul?g{ﬁ)anlf %art 39, “Oregon” (U.S. Government Printing Office : Washington. D.C.:
1973), p. 39-47. . . ‘ il Renort

27, Jur of the Census, Census of Population: 1970 ; Subject Reports, I'inal Repor t
ch)%l%?rsilumer'lca% Indians” (Washington, D.C.: U.S. Government Printm';.omce:
1973), Table 2, “Age of the Indian Population by Sex and Urban and Rural Residence:

» 13,
lggngI% child-welfare survey questionnaire completed by Mr. George Boyles, Manager,
Research and Stafistics, Oregon Children’s Services Division, July 16, 1976. Wel

% National Center for Soclal Statistics, U.S, Department of Health, Eduqatmn and ed
fare. “Adoptions in 1974, DHEW Publication No. (SRS) 76-03259, NCSS Report E-1
(19’?4), April 1976. Table 10, ‘Children adopted by unrelated petitioners by age at tléne
of placement. by State, 1974,” p. 16. (Absolute numbers converted into percentages for

£ this report. A
pugl.)“!(f’;;esofothe chilc;)ren ;'ere twelve years of age or older. The median agel*&t time of place-
ment of children adopted by unrelated petitioners in 19"/4 in Oregon was ‘3.9 months. Ibid.

s Questionnaire completed by Mr. George Boyles, 0p. cit.

7 Ibid.

& Ibid.
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III, COMBINED FOSTER CARE AND ADOPTIVE CARE

Using the above figures, a total of 649 Indian children are either in foster
homes or in adoptive homes in the State of Oregon. This represents one in every
10.5 Indian children. Similarly, for non-Indians in the State, 45,218 under
twenty-one year olds are either in foster care or adoptive care, representing one
in every 17.7 non-Indian children.

Conclusion

By rate therefore Indian children are removed from their homes and placed’

in adoptive care or foster care 1.7 times (170 percent) as often as non-Iundian
children in Oregon. The similarity in adoption rates in Oregon dominates the
combined rates given above, and leads to a combined rate of Indian children
removed from their families that is—in comparison to other States with signifi-
cant Indian populations—relatively low. This may be deceptive. It is likely
that the vast majority of Indian adoptions reported by the Children’s Services
Division involve children adopted by unrelated petitioners. This report compares
that figure with the total number of related and unrelated adoptions in Oregon.
Of that total, 72 percent involve children adopted by related petitioners.! Were
the adoption comparison to be made only on the basis of unrelated adoptions,
the comparative rate for Indian adoptions and the combined rate for adoptive
and foster care, would be several times higher than indicated here.

OREGON : APPENDIX
County-by-County Analysis of Oregon Foster Care Statistics
1. BAKER COUNTY

In Baker County, according to statistics from the Oregon Children’s Services
Division, there was one Indian child in foster care in January 1975."® There are
16 Indian children under twenty-one years old in Baker County.? Thus one out of
16 Indian children is in foster care.

Conclusion

In Baker county Indian children are in foster care at a per capita rate 14.3 times
(1,430 percent) greater than the State-wide rate for non-Indians in Oregon.

II. BENTON COUNTY

In Benton County, according to statistics from the Oregon Children’s Services
Division, there were two Indian children in foster care in January 1975.* There
are 75 Indian children under twenty-one years old in Benton County.t Thus one
out of every 38 Indian children is in foster care. ‘

Conclusion

In Benton County Indian children are in foster care at a per capita rate 6.0
times (600 percent) greater than the State-wide rate for non-Indians in Oregon.

III. CLACKAMAS COUNTY

In Clackamas County, according to statistics from the Oregon Children’s
Services Division, there were seven Indian children in foster care in January
1975.* There are 304 Indian children under twenty-one years old in Clackamas
County.t

Thus one out of every 43.4 Indian children is in foster care.

1“tAgclptiogrs in 1974,” op. cit. Table 1, “Children for whom adoption petitions were
granted.” p. 7. - :

In AATA child-welfare survey questionrnaire completed by Mr. George Bovles, Manager.
of Research and Statistics, Oregon Children’s Services Division, July 16, 1976.

251,89 of the Oregon Indian population is under twenty-one years old, [T.8. Bureau
of the Census, Census_ of Population: 1970; Subject Report PC(2)-1F, “American
Indiang’’ (Washington, D.C.: U.S. Government Printing Office: 1973). Table 2, “Age of
the Indian Population by Sex and Urban and Rural Residence: 1970,” p. 13.] The total
Indian population of Baker County is 31, [U.8. Bureau of the Census, Census of the
Topulation: 1970 Supplementary Revort PC(81)-104 ‘“Race of the Ponulation by
County i’ 1970 (Washington, D.C.: U.S. Government Printing Office: 1975), p. 38.]
31 x .518=186. The same formula is used to determine the Indian under twenty-one year
old population in the other Oregon counties. ’

*AAYA Questionnaire, op, cif,

tRace of the Population by County: op. cit. 1970; 6, 7.
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Conclusion '
. In Clackamas County Indian children are in foster care at a per capl'ta ra.te
5.3 times (530 percent) greater than the State-wide rate for non-Indians in

Oregon. )
IV. CLATSOP COUNTY

i icti y ildren’s Services
In Clatsop County, according to statistics from the Olggon Children’s
Division, there were ’four Indign children in foster care in January 1975.* There
are 64 Indian children under twenty-one years old in Clatsop County.t Thus one
out of every 16 Indian children is in foster care.

Conclusion )
In Clatsop County Indian children are in foster care at a per c.apltq rate 14.3
times (1,430 percent) greater than the State-wide rate for non-Indians in Oregon.

V. COLUMBIA COUNTY

In Columbia County, according to statisties from th'e Oregon Children’s Services
Division, there was ofle Indianbchild in foster care in J anuary 1975.% There are
46 Indian children under twenty-one years old in Columbia County.{ Thus one out
of 46 Indian children is in foster care.

Conclusion ’ )
In Columbia County Indian children are in foste_r care at a per capl_ta ra.te
5.0 times (500 percent) greater than the State-wide rate for non-Indians in

Oregon.
V1. CO0S COUNTY

In Coos County, according to statistics from the Oregon Children’s Services

Division, there was one Indian child in foster care in January 1973.* There are
188 Indian children under twenty-one years old in Coos County.§

ViI, CROOK COUNTY

In Crook County, according to statistics from the Oregon Children’svﬁervices
Division, there were no Indian children in foster' care in Januarsz 1975.* There
are 47 Indian children under twenty-one years old in Crook County.}

VIII. CORRY COUNTY

i ildren’s Services
In Curry County, according to statistics from the Or_egon Children 's Serv
Division, there Wer’e no Indian children in foster.care in January 1975.% There
are 93 Indian children under twenty-one years old in Curry County.}

IX. DESCHUTES COUNTY

In Deschutes County, according to staistics from the Or_egon Children’s S*ervu:es
Division, there were four Indian children in foster care in January 1975. ‘ There
are 48 Indian children under twenty-one years old in Deschutes County.t Thus
one out of every 12 Indian children is in foster care.

Conclusion . o rate
. In Deschutes County Indian children are in foste;' care at a per capita raf
19.0 times (1,900 percent) greater than the State-wide rate for non-Indians in

Oregon.
X. DOUGLAS COUNTY

In Douglas County, according to statistics from the Or'egor} Children’s Serv-
ices Divisgion, there were no Indian children in foster care in January 1975.*%
There are 214 Indian children under twenty-one years in Douglas County.t

XI. GILLIAM COUNTY

In Gilliam County, according to statisties from the Oregon Children’s Serv‘-
ices Division, there were no Indian children in foster care in January 1975.
There are five Indian children under twenty-one years old in Gilliam County.}

*AATA Questionnaire, op. cif, X )
t+Race of the Population by County: op. cit. 1970 6, 7.’
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XII. GRANT COUNTY

In Grant County, according to statistics from the Oregon Children’s Services
Division, there were no Indian children in foster care in January 1975.* There
are 15 Indian children under twenty-one years old in Grant County.f

XIII, ITARNEY COUNTY

In Harney County, according to statistics from the Oregon Children’s Services
Division, there were five Indian children in foster care in January 1975.* There
are 66 Indian children under twenty-one years old in Harney County.t Thus
one out of every 13 Indian children is in foster care.

Conclusion

In Harney County Indian children are in foster care at a per capita rate 17.6
times (1,760 percent) greater than the State-wide 1ate for non-Indians in Oregon.

X1V, HOOD RIVER COUNTY

)

In Hood River County, according to statistics from the Oregon Children’s
Services Division, there were no Indian children in foster care in January 1975.%
There are 58 Indian children under twenty-one years old in Hood River County.}

XV. JACKSON COUNTY

In Jackson County, according to statisties from the Oregon Children’s Serv-
ices Division, there was one Indian child in foster care in January 1975.* There
are 224 Indian children under twenty-one years old in Jackson County.} Thus
one out of 224 Indian children is in foster care.

Conclusion

In Jackson County Indian children are in foster care at a per capita rate
identical to the State-wide rate for non-Indians in Oregon.

XVI. JEFFERSON COUNTY

In Jefferson County, according to statistics from the Oregon Children’s Serv-
ices Division, there were 21 Indian children in foster care in January 1975.*
There are 686 Indian children under twenty-one years old in Jefferson County.}
Thus one out of every 83 Indian children is in foster care,

Conclusion
In Jefferson County Indian children are in foster care at a per capita rate
69 times (690 percent) greater than the State-wide rate for non-Indians in
Olegon,
XVII. JOSEPHINE COUNTY

In Josephine County, according to statistics from the Oregon Children’s Serv-
ices Division, there were no Indian children in foster care in January 1975.*
There are 122 Indian children under twenty-one years old in Josephine County.t

XVIII, KXLAMATH COUNTY

In Klamath County, according to statistics from the Oregon Children's Serv-
ices Division, there are 82 Indian children in foster care in January 1975.*
There are 736 Indian children under twenty-one years old in Klamath County.}
Thus one out of every 23 Indian children is in foster care.

Conclusion

In Klamath County Indian children are in foster care at a per capita rate
9.9 times (9909) greater than the State-wide rate for non-Indians in Oregon,

XIX, LAKE COUNTY

In Take County, according to statistics from the Oregon Children’s Services
Division, there were no Indian children in foster care in January 1975.* There
are 35 Indian children under twenty-one years old in Lake County ¥

7Race of the Pooulation by County : 1970, op. cit.
*AATA Questionnaire, op. c¢it.
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XX, LANE COUNTY

In Lane County, according to statistics from tlhe Oregon Children’s Services
Division, there were three Indian children in foster care in January 1975.% There
are 396 Indian children under twenty-one years old in Lane County.} Thus one
out of every 132 Indian children is in foster care.

Conclusion
In Lane County Indian children are in foster care at a per capita rate 1.7
times (170%) the State-wide rate for non-Indians in Oregon.

XXI. LINCOLN COUNTY

In Lincoln County, according to statistics from the Oregon Children’s Serv-
ices Division, there was one Indian child in foster care in January 1975.* There
are 165 Indian children under twenty-one years old in Lincoln County.} Thus
one out of 165 Indian children is in foster care.

Conclusion
In Lincoln County, Indian children are in foster care at a per capita rate 1.4
times (140 percent) the State-wide rate for non-Indians in Oregon.

XXII, LINN COUNTY

In Linn County, according to statistics from the Oregon Children's Services
Division, there was one Indian child in foster care in Janunary 1975.* There are
148 Indian children under twenty-one years old in Linn County.t Thus one out
of 148 Indian children is in foster care.

Conclusion
In Linn County Indian children are in foster care at a per capita rate 1.5
times (1509 ) the State-wide rate for non-Indians in Oregon.

XXIII. MALHEUR COUNTY

In Malheur County, according to statistics from the Oregon Children’s Serv-
ices Division, there were no Indian children in foster care in January 1975.*
There are 43 Indian children under twenty-one years old in Malheur County.f

XXIV, MARION COUNTY

In Marion County, according to statistics from the Oregon Children’s Serv-
ices Division, there were 20 Indian children in foster care in January 1975.*
There are 429 Indian chlidren under twenty-one years old in Marion County.t
Thus one out of every 21 Indian children is in foster care.

Conclusion
In Marion County Indian children are in foster care at a per capita rate 10.9
times (1,0009%) greater than the State-wide rate for non-Indians in Oregon.

XXV. MORROW COUNTY

in Morrow County, according to statistics from the Oregon Children’s Serv-
ices Division, there were no Indian children in foster care in January 1975.*
There are 15 Indian children under twenty-one years old in Morrow County.}

XXVI, POLK COUNTY

In Polk County, according to statistics from the Oregon Children’s Services
Division, there were no Indian children in foster care in January 1975.* There
are 143 Indian children under twenty-one-years old in Polk County.}

XXVII. SHERMAN COUNTY

In Sherman County, according to statistics from the Oregon Children's Serv-
ices Division, there were no Indian children in foster care in January 1975.*
There are 12 Indian children under twenty-one years old in Sherman County.t

*\ATA Questionnairve op. cit
{Race of the Population by County : 1970, op. cit.
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NXVIII JILLAMOOK COUNIY

In Tillamook Coutity, according to statistics from the Oregon Children’s S
. illa s ) S ren’s Serv-
ices D1v1s19n, the}'e was one Indian child in foster care in Jgnuary 1975.% There
are 61 Indxap children under twenty-one years old in Tillamook County.% Thus
oie out of 61 Indian children is in foster care,

Conclusion
. _In .Tiuamo_t_)k County Indian children are in foster care at g per capita rate
3.7 times (370 percent) greater than the State-wide rate for non-Indians in
Oregon,

XXIX. UMATILLA COUNTY

In Umatilla County, according to statistics from the Ore ildren’
N imat v, gon Children’s Serv-
}ges Division, thege were 23 Indian children in foster care in January 197%.*
Vl‘here are 506 Indian children under twenty-one years old in Umatilla County T
Ihus one out of every 22 Indian children is in foster care, )

Conclusion

In Umatilla County Indian children are in foster care at a i ¥
. \ : S per capita rate 10.4
times (1,040 percent) greater than the State-wide rate for non-Indians in Oregon,

XXX. UNION COUNTY

In Union County, according to statistics from the Oregon Children’s Servi

In : S ] erv.
Division, there were no Indian children in foster care i; January 1975.% Thlgses
are 44 Indian children under twenty-one years old in Union County.t

XXXI. WALIOWA COUN1Y

In Wallowa County, according to statistics from the Oregon Children’ i
Inh Y, ! S en's )
I_)1v1smp, therfe were no Indian children in foster care in J a?mary 1975.* Tlslgzlzies:

six Indian children under twenty-one years old in Wallowa County.t

XXXII, WASCO COUNTY

In Wasco County, according to statistics from the Oregon Children”: i

In? ;A : 8 i ren’s Serv
Division, th'ere were six Indian children in foster care irzls January 1975.% '}..‘hlgfs
are 248 Indian Chﬂ.dl‘ell under twenty-one years old in Wasco County.t Thus one
out of every 41 Indian children is in foster caze. ‘

Conclusion

In Wasco County Indian children are in foster care at a i
. Der capita rate 5.
times (560 percent) greater than the State-wide rate for non-Indian% in Oreeggn6

XXXIII. WASHINGTON COUNTY

In Washington County, according to statistics from the O i
: ) ’ regon ’
S‘erv ices D1v1510n,. there' were no Indian children in foster care in §anu£$lf;’?§ E
There are 183 Indian children under twenty-one years old in Washington County"}'

XXXIV, WHEELER COUNTY

In Wheeler County, according to statistics from the Ore i

In 1 ‘ 1 s gon Children’ i
Division, thgre were no Indian children in foster care in January 19785 §e'1£‘¥;11§1%2
are two Indian children under twenty-one years old in Wheeler County' i

XXXV, YAMIILL COUNTY

In Yamhill County, according to statistics from the Or i i
In’ 1 f 1 L egon Children’s
1Dr‘_1§/11s;g§1é th%'(ledwas on; Intdlan child in foster care in J anuary 1975.* ThS::(: 1;::
I 1 children under twenty-one years old i i ‘ )
of 173 Indian children is in foster care.y ? Yamhill Gounty.t Thus ene out

Conclusion

In Yamhill County Indian childien are in foster car i
. an ¢ : are at a per ca
times (130 percent) the State-wide rate for non-Indians in Or%gon. pita rate 1.3

'::\AIA Questionnaire, op. cit.
iRace of the Population by County : 1970, op. cit

77-46%—T76-——16
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XXXVI. MULTNOMAH COUNTY

i isti reg hildren’s

In Multnomah County, according to statistics from the Qlebon C
Services Division, there were 88 Indbian children in foster care in January 1975.*
There are 1,385 Indian children in Multnomah County.}? Thus one out of every

36.4 Indian children is in foster care.

Conclusion '
In Multnomah County Indian children are in foster care at 4 per capita rate

6.3 times (630 percent) the State-wide rate for non-Indians in Oregon.

* A ATA Questionnalre, op. ¢it.
tRace o(thhe Population by County : 1970, oz. cit.

SoUTH DAKOTA ADOPTION AND FosTER CARE STATISTICS
Basic Facts

1. There are 279,136 under twenty-one year olds in South Dakota.?
2, There are 18,322 under twenty-one year old American Indiansg in South
‘Dakota?

3. There are 260,814 non-Indians under twenty-one in South Dakota.

I. ADOPTION

~ In the State of South Dakota, according to the South Dakota Department of
Social Services, there were an average of 63 adoptions per year of American
Indian children from 1970-1975.° Using South Dakota’s own age-at-adoption
figures reported to the National Center for Social Statistics of the U.S. Depart-
ment of Health, Education, and Welfare," 81 percent (or 51) are under one year of
age when placed. Another 6 percent (or four) are one year to less than two years
old when placed; 7 percent (or four) are two years to less than six years old
when placed; 4 percent (or three) are between six and twelve years old; and
2 percent (or one) are twelve years and over.” Using the formula then that: 51
Indian children per year are placed in adoption for at least 17 years, four Indian
children are placed in adoption for 16.5 years, four Indian children are placed
in adoption for an average of 14 years, three Indian children are placed in
adoption for an average of nine years, and one Indian child is placed in adoption
for an average of three years; there are 1,019 Indians under twenty-one year
olds in adoption at any one time in the State of South Daokta. This urepresents
one out of every 18 Indian children in the State.

Using the same formula for non-Indians (there were an average of 561 adop-
tions per year of non-Indian children from 1970-1973) ® there are 9,073 non-
Indian children in adoptive homes in South Dakota, or one out of e;"erv 287
non-Indian children. T
Conclusion

There are therefore by proportion 1.6 times (160 per ) as i
children as non-Indian children in adoption in Sout(h Daﬁotecfnt) as many indian

II. FOSTER CARE

According to statistics from the South Dakota Department of Social Servi
therev were 52'1.Indian children in State-administered foster care in Octtl)(t:)%i:
1974 In addition, there were 311 South Dakota Indian children receiving

1 U.S. Bureau of the Census, Census of Population: 1970, Volume I, Cl {sti
the Population, Part 43, “South Dakota” (Washi on, D.C.: ®Govermmae! b-t'lcs' of
Ofgi%?isl?]?’)’ . %3_}_147.(:, ( ington, D.C.: U.S. Government Printing
. Buredu of the Census; Census of Population ; 1970 : Subj g -
PC('z)--»'lF, “Amz‘z‘l'icnn Indiuns”.(Wnshington, D.C.: U8/ (‘-117\Jé\xcntnrllzoenptmlt’qur{?i:iirxlai1 I({)(t’{;g;t
ig;g)” f)ralhie 2, “Age of the Indian Population by Sex and Urban and Rural Ré’sidence:'
2 ’L"ele;;hon‘e interviews with Dr, James Marquart, Offi ildr.
D::k{zntvDep]agmetnt (f)f S(%cinll Sesrvlces, July 10_(120'1#1976.1% on Children and Youth, South
. National Center for Social Statistics, U S, Department of Health, Edue Vel-
fnm_, ‘Adoptxonspig }5)74,” DHE\V' Publieation No. (SRS) 7G-—?)?;Qtf')]ﬁ.It\(']zlléasml){ré'pgi}gI}}W—?O
éfmptli)c'eﬁ?g)riél tl)}? xtsy.mltgblleg%g,”“Chx}gren&%dopted by unrelated petitioners by age at time
pusr%?ses ofdtilis reportj ;7 p. . (Absolute numbers converted into percentages for
5 The median age at time of placement of child g
1974 in South Dakota was 2.5 months. Ibid., p. 15, ren adopted by unrelated petitioners tn
:}‘be'l;phone interview with Dr. James Marquart, op. ¢it.
id.
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in October 1974° The coxg;
g 3y t of every 2=

in foster care represents one out, very
1Ig;aclomparisou there were 530 non-Indian ch1ld1gn
are in October 1974,° representing one out of every

foster care from the U.S. Burean of Indian Affairs

bined total of 832 Indian chi
Indian children in the State.
in State-administered foster ¢
492.1 non-Indian children.

Co’:,[l‘lcileii'e are therefore by proportion 22.4 tilqes (2,240 pirctent) as many Indian
children as non-Indian children in foster care in South Dakota.

TIVE CARE AND FOSTER CARE

Taing the above figures, 2 total of 1,851 upder twent‘y—o?g yggtglgflggﬁﬁ

h~1a;e; are either in foster homes Or adoptive homes 1‘n 5‘ et o

?);koté This represents one out of eve;'y 9.9 Imzlimrélccllsnﬁleexéi thg? Ly O are
ians i State 9,603 under twenty-one year 0 | Jn foste
f)gd;gg;t;?eﬂégre, représenting one out of every 272 non-Indian children

11I. COMBINED ADOP

e g their homes and placed

i ate Indian children are rem_gved from 1
inlszi};iggtgwfg pclat:eror foster care 2.7 times (270 percent) more often than non
Indian children in the State of South Dakota.

one d 2 Beverly Haug, Diviston of
- ith Mr. Roger Lonnevik and Ms. 3 leiston %
e RSpR IR o ol ey i At O, IV RS nad
58 § Dakota Indian chl C -ty

,gllxlﬁd]l?gnA }v?vae(xl‘esgg Sf%g?elr care administered by the State, but paid for by the
35985‘?11?1?3&(& interviews with Dr. James Marquart, op. cit.

UTAH INDIAN ADOPTION AND FOSTER CARE STATISTICS

Basic Facts

1. There are 488,924 under twenty-one year olds in Uta.h.1 ]
2. There are 6,600 under twenty-one year old American Indians in Utah?®
3 There are 482,234 non-Indians under twenty-one years old in Utah,

I. ADOPTION

In the State of Utah, according to the Utah Department of Social Services,
there were 20 Indian children placed for adoption in 1975.° Using the State’s
own age-at-adoption figures reported to the National Center for Social Statistics
of the U.S. Department of Health, Education, and Welfare,* we can estimate
that 86 percent (or 17) are under one year of age when placed. One child is
between one and two years old; one child is between two and six years old; and
one child is between six and twelve years old.® Using the formula then that:
17 Indian children are placed in adoption for at least 17 years, and three Indian
children are placed in adoption for a minimum average of 13 years, there are
328 Indians under twenty-one years old in adoption in Utah. This represents one
out of every 20.4 Indian children in the State. )

Using the same formula for non-Indians (there were 428 non-Indian children
placed for adoption in Utah in 1975),° there are 7,040 under twenty-one year
old non-Indians in adoption in Utah. This represents one out of every 68.5 non-
Indian children in ¢he State.

Conclusion

There are therefore by proportion 3.4 times (340 percent) as many Indian
children as non-Indian children in adoptive homes in Utah.

II. FOSTER CARE

In the State of Utah, according to the Utah Department of Social Services,
there were 249 Indian children in foster care in May 1976.7 This represents one
out of every 26.9 Indian children in the State. By comparison, there were 1,197
non-Indian children in foster care in May 1976,° representing one out of every
402.9 non-Indian children in the State.

11].8. Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of

(iggml)’opul;léiogng. Part 46, “Utah” (Washington, D.C.: U.S. Government Printing Office:
3), p. 46-39.

2.8 Bureau of the Census, Census of Population: 1970 ; Subject Reports, Final Report
PC(2)-1F, “American Indians” (Washington, D.C.: U.S, Government Printing ‘Office:
18;%)'; Ta{);e 2, “Age of the Indian Population by Sex and Urban and Rural Residence:

' p. 13,

3 Telephone interview with Mr. Dick Wheelock, Research Analyst, Utah Department of
Social Services, July 14, 1976, . .

4+ National Center for Social Statistics, U.S. Department of Health, Education and Wel-
fare. ““Adoptions in 1974.” DHEW Publication No.' (SRS) 76-03259, NCSS Report E-10
(1974}, April 1976. Table 10, “Children adopted by unrelated petitioners by age at time
of placement, by State, 1974,” p. 16. (Absolute numbers converted into percentages for
purposes of this report.) The ages and percentages are; under one vear, 88 percent; be-
tween one and two, 3 percent: between two and six, 5 percent: between six and
twelve, 5 percent; twelve and older, 1 percent Mu]tig]ying the total number of adoptions
in 1973 by these percentages and rounding off to the nearest whole number yields the
figures that follow in the hody of this report.

5 The median age for children placed in adoption in Utah is less than one month. Ibid.,

p. 15,

8 Telephone Interview with Mr. Dick Wheelock, Research Analyst, Utah Department
of Social Services, July 14. 1978.

7 Letter from Mg, Mary Lines, MSW, Program Specialist, Utah Department of Social
Services, July 2, 1976.

8 1bid. Confirmed by telenhone interview with Mr. Dick Wheelock, Utah Department of
Social Services, July 14, 1976.
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Conclusion 0 o I

There are therefore by proportion 15 times (1,500 percent) as many Indian
children as non-Indian children in foster care in Utah. 88% of the Indian chil-
dren in foster care are in non-Indian homes.!

III, COMBINED FOSTER CARE AND ADOPIIVE CARE

Using the above figures, a total of 577 under twenty-one year old Invdian c‘hi'l-
dren are either in foster homes or adoptive homes in the State of _L‘tah: This
represents one in every 11.6 Indian children. Similarly for non-Indians in the

State 8,237 under twenty-one year olds are eit‘her in foster care or adoptive
care. representing one in every 58.5 non-Indian children.

Conclusion . .
By rate Indian children are removed from their homes and placed in adoptive

care or foster care 5 times (500 percent) more often than non-Indian children

in the State of Utah.
APPENDIX

County-by-County Analysis of Utah Foster Care Statistics
1. BOX ELDER, CACHE AXND RICH COUNTIES

In Box Elder, Cache, and Rich counties, according to statistics from the Tg'telxh
Department of Social Services, there were 14 Indian children in State-adminis-
tered foster care in May 1976 12 There are 437 Indian children under twenty:on.e-
years-old in these three counties.? Thus one in every 31.2 Indian children is in
foster care.

Conclusion : N : 7

In Box Elder, Cache and Rich counties Indian children are in State-admin-
istered foster care at a per capita rate 12.9 times (12907 percent)’ greater than
the State-wide rate for non-Indians in Utah.

II. DAVIS, MORGAN AND WEBER COUNTIES

In Davis, Morgan and Weber counties, according to statistics from the Utath
Department of Social Services, there Ywere nine Indian children in State-admin-
istered foster care in May 1976.2 There. are 573 Indian children under twenty-
one years old in these three counties.! Thus one in every 63.7 Indian children

is in foster care.

Concliigion ) o
In Darvis, Morgan and Weber counties Indian childrén are in State-adminis-
tered foster care at a per capita rate 6.3 times (630 percent) greater than the

State-wide rate for non-Indians in Utah.
{II. SALT LAKE AND TOOELE COUNIIES

In Salt Lake and Tooele counties, according to statistics from the Utah Depart-
ment of Social Services, there were 13 Indian children in State-administered
foster care in May 10785 There are 1,205 Indian children under twenty-one

1T,etter from Ms. Mary Lines, M8, op. cif.
1a Tetter from Ms. Mary Lines, MSW, Program Speelalist, Ttnh Department of Soclal
Services. July 2, 1976. These counties comprise District I of the Utah Department of

“y

Social Services,
763.4 percent of the Utah Indian population Is under twenty-one years old. [U.S. Bureau

of the Census, Census of Population: 1970 ; Subject Report PC(2)-1F, “American Indians”
(Washington, D.C.: U.S, Government Printing Office: 1973). Table 2, “Age of the Jndian
Population by _Sex and Urban and Rural Residence: 1970, p. 15.1 The total Indian
population of Box Elder. Cache and Rich counties is 690. {[U.S, Bureau of the Census,
Censns of Population: 1970 Supplementary Report PC(81)-104. “Race of the Popula-
tlon by Countr : 1970”7 (Washington, D.C.: U.8. Government Printing Office : 1975), p. 47.]
690 times .634 equals 437. The same formula is used to determine the Indian under
twenty-one vear old population in the other Utah counties.

3 Tetter from Ms. Mary Lines, MSW, op. cit. These counties comprise District II-A of
the Utah Department of Social Services.

4 “Race of the Population by County : 1970.” np. oit., p. 47.

5 Tetter from Ms. Mary Lines, MSW, op. ¢it. These counties comprise District II-B of

the Utah Department of Social Services,
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%ggtxésr g‘ilgefn these two counties.® Thus one in every 92.7 Indian children is in

Conclusion

In Salt Lake and Tooele counties Indian childr in S ini
foster care at a per capita rate 4.3 times (43 ent) }n i e oo
wide rate for non-Indians in Utah. (430 percent) greater than the State-

IV, SUMMIT, UTAH AND WASATCH COUNTIES

In Summit, Utah and Wasatch counties, a i isti
: . I ccording to statistics from th
Udta}g pepartment of Soc1§11 Services, thereywere 15 Indian children in Stat:—
:ta.wlezﬁ?‘;sggge(‘legostexidc@re t;}n May 19767 There are 897 Indian children under
renty- years old in these th ies.? i 5 i
hpa-one years old In ree counties.® Thus one in every 26.5 Indian

Conclusion

In Summit, Utah and Wasatch counties Indian child i ‘
istered foster care at a per capita rate 15.2 ti nes ¢ o mercent) mapeadint
€ 15.2 ti ; q
the State-wide rate for non-Indiang in Utah. mes (1,520 percent) greater than

V. JUAB, MILLARD, PIUTE, SANPETE, SEVIER, AND WAYNE COUNTIES

In Juab, Millard, Piute, Sanpete, Sevier and W ounti

1 J y lax y y ] ayne counties, according
s}tla}ltcllstlcs'from the Ut.al} Department of Social Services; there were 211‘ ;ﬁzi;g
ghilld;gﬁ 1111111 d%i;agce-adfumstered foster care in May 1976.° There are 158 Indian
c] 1 ur wenty-one years old in th i ies. one i

7.;5 Indian children is in foster care. jese six countles.™ Thus one in every

Conclusion

In Juab, Millard, Piute, Sanpete, Sevier ; ]

Ain , N , ) s and Wayne counties Indian. chi
aretmOS‘tate-admimstered foster care at a per capita rate 53.7 timesl (113031’173%‘513
cent) greater than the State-wide rate for non-Indians in Utah. ’

VI BEAVER, GARFIELD, IRON, KANE AND WASHINGTON COUNTIES

In Beaver, Garfield, Iron, Kane, and Washi i

y , y ngton counties, according t is-

gfgnﬁ;gmsgge E&i?inli)sigar(timﬁni of Social Services, there ‘,vere 19 Ix%di?ltftgltllii
€ - red foster care in May 1976 There are 276 Indi

children under twenty-one years old i ies® 5 i n

14.5 Indian children is in foster care. n these five counties.” Thus one in cvery

Conclusion

arini rFesatvetr, Gar.ﬁe.eld, Iron, Kane, and Washington counties Indian children
> a e-administered foster care at a per capita rate 27.8 times (2,780
percent) greater than the State-wide rate for non-Indian in Utah, ) '

VII. DAGGETT, DUCHESNE AND UINTAH COUNTIES

In Daggett, Duchesne and Uintah i i
y ; : counties, according to statisti
Eg;?ngggsel'dtnégg& 1f)f QSoc1.al 1&ervilcges, 1t}:}here were 73 Ingdian chiidrlgxf ifrll‘orsllt;éle?
care in May 1976.* There are 1,059 Indi hil
twenty-one years old in tl ¢ i "hus in ever o o er
hiay-one years old in these three counties.* Thus one in every 14.5 Indian

;} ‘“‘Race of the P’npulntion hy County: 1970, it
thg %;1;3;:%?%;};5%%5;\g[é\é&%é{\é}éi\gé\q\:gj;:))”i)z'; ?foés?e‘ g.untics comprise District III of
th;g%i{.{%z %ﬁ%@%ﬁ?ﬁ% ci%n(%%ﬁ{%\:igiﬁ.’ ci’t,:: c&‘iti’esé 4076unties comprise District IV of
3 y : 1970, op. cit., p. 47.
th‘}:gfg’{?ﬁ? gf:%)lﬁ%l%%ug&?& igréce‘%xf‘g?;:; 70(‘)13:’ g?t,of'rhege‘igounties comprise Distriet V of
Ufgé}%?ggg%%l% tﬁ;ﬁ%ﬁ? %ﬁ?ﬁ?&eﬁsw’ op. c'it.o %hcéstg gbégéies comprise District VI of the
on by County: 1970,” op. cit, p. 47,

T
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Conclusion : ' D con . a
In Daggett, Duchesne and Uintah counties Indian children are in State-ad-

ministered foster care at a per capita rate 97.8 times (2,780 percent) greater
than the State-wide rate for non-Indian children.

VIII. CARBON, EMERY AND GRAND COUNTIES

i i isti the Utah

In Carbon, Emery and Grand counties, according tq statls'tlcs frqm
Department ’of Social Services, there were four Inqgan c}nldren in Sta”te--ad-
ministered foster care in May 1976.° There are 37 Ipdxan children under twenty-
one years old in these three counties.”® Thus one in every 9.3 Indian children

is in foster care.

Conclusion

In Carbon, Emery and ;
tered foster care at a per capita rate 43.3 times (4,330

the State-wide rate for non-Indians in Utah.

Grand counties Indian children are in State-adminis-
percent) greater than

IX, BAN JUAN COUNTY

. s ) ¢
In San Juan County, according to statistics frv_am the Utah Department o
Social Services, there were 81 Indian children in State-administered foster
care in May 1976.7 There are 3,005 Indian children }mder ‘twgnty-one years
old in the County.® Thus one in every 37.1 Indian children is in foster care.
Ot in State-administered foster care
In San Juan County, Indian children are in State-administered iosler C
at a per capita rate 10.9 times (1,090 percent) greater than the Statewide rate

for non-Indians in Utah.

18 Letter from Ms. Mary Lines, MSW, op. cit. These thrée countles comprise District

VII-A of the Utah Department of Social Serviees, .
‘ tion by County : 1970, op. cit., p. 47. .
;?’ L%?t%i ogrtohrg I;cigu 1!%4;(1"? gines. }%l“g op. c¢it, San Juan County comprises District
1I-B of the Utah Department of Soc ervices.
v 18 “‘Race of the Population by County : 1970,” op. oit., p. 47,

WASHINGTON INDIAN ADpOPTION AND KFOSTER CARE STATISTICS
Basic Facts

1, There are 1,351,455 under twenty-one year olds in the State of Washington,?
2, There are 15,980 under twenty-one year old American Indians in the State

of Washington.?
3. There are 1,335,475 non-Indians under twenty-one in the State of Washing-

ton.
I. ADOPTION

In the State of Washington, according to the Washington Department of
Social and Health Services, 48 Indian children were placed for adoption by
public agencies in 1972.° Using State figures reported to the National Center for
Social Statistics of the U.S. Department of Health, Education and Welfare,*
we can estimate that 69 percent (or 33) are under one year of age when placed.
Another 21 percent (or ten) are one year to less than six years old when placed;
8 percent (or four) are six years, but less than twelve when placed; and 2 per-
cent (or one) are twelve years and over.’ Using the formula then that: 33
Indian children are placed in adoption for at least 17 years, ten Indian children
are placed in adoption for a minimum average of 14 years, four Indian children
are placed in adoption for an average of nine years, and one Indian child is
placed for adoption for an average of three years; there are an estimated 740
Indian children in adoption in Washington, This represents one out of every
21.6 Indian children in the State.

Using the same formula for non-Indians (213 non-Indian children were placed
for adoption by public agencies in Washington in 1972),° there are an estimated
3,294 under twenty-one year old non-Indians in adoption in Washington. This
represents one out of every 405.4 non-Indian children.

Conclusion

There are therefore by proportion 18.8 times (1,880 percent) as many Indian
children as non-Indian children in adoptive homes in Washington; 69 percent
of the Indian children placed for adoption in 1972 were placed in non-Indian

homes.”
II. FOSTER CARE

According to statistics from the Washington Department of Social and Health
Services there were 558 Indian children in foster homes in February 1973.% This
represents one out of every 28.6 Indian children in the State By comparison there
were 4,873 non-Indian children in foster homes in February 1973,° representing
one out of every 274 .1 non-Indian children.

1U.8. Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
the Population, Part 49, “Washington” (U.!S, Government Printing Office : Washington,
Dy s o8 the @ c £ P

.8, Bureau ¢ e Census, Census of Population: 1970 ; Subject Reports, Tinal Repor
PC(2)-1F, “American Indians” (Washington, D.C.: U.S. Government Printing Oﬂ‘i)ce(::
%gzg)y. Talb(}e 2, “Age of the Indian Population by Sex and Urban and Rural Resldence :

970, p. 16,

* Letter and AATA child-welfare survey questionnaire submitted by Dr, Robert J, Shearer,
Agsistant Seecretary, Social Services Divislon, Washington Department of Socinl and
l»I(;ﬂ{thﬁSer\iicCes, {\px}l 4 S197’3‘ <

National Center for Soeclal Statistics, U.S. Department of Health, Education and Wel-
fare, “Adoptions in 1974,” DHEW Publication No. (SRS) 76-03259, NCSS Report E-10
(1974). April 1976, Table 10, “Children adopted by unrelated petitioners by age at time of
placement. by State, 1974,” p. 16. (Absolute numbers converted into percentages for pur-
po;c%jshof thi;ireport") - ‘ol

5 The medlan age a me of placement of children adopted by unrelated iti
1974 in Washington was 3.6 mounths, Ibid., p. 15. v v petitioners In

% Dr. Robert J. Shearer, op. cit,

7 I'hid.

& Ihid.

e Ibid.
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Conclusion ) ) ver bomes 9
i therefore Indian children are.placed in foster nes 9:
tinl?gs Izggoc%gi‘tc%nﬁt:s often ag non-Indian children in the State of Washington.

JII. COMBINED FOSTER CARE AND ADOPTIVE CARE

r tw - ar old Indian chil-
i above figures, a total of 1,298 under tw epty one year o A
drgjlggetgfther in fzster homes or géd?péi_ve h(l)lx}igsellil glllgl S&zrxlt:? g(fl.\l\lfélr'lsgl;\&it%};é
i nts one out of every 12.3 Indian children. St ans
glhgxef esptftss 8,167 under twenty-one year olds are elthgr in fpster homes or adop
tive homes, representing one out of every 168.5 non-Indian children.

Conclusion )
i i i heir homes and placed
apita rate Indian children are }'emoved from t
in]?(’igsévce Il)lomes or foster homes 13.3 't1mes (1,830 percent) more often than
non-Indian children in the State of ‘Washington.

TWISCONSIN INDIAN ADOPTION AND F0STER CARE STATISTICS
Basic Facts

1. There are 1,824,713 under twenty-one year olds in the State of Wisconsin.!

2. There are 10,176 under twenty-one-year-old American Indians in the State of
Wisconsin.?

3. There are 1,814,537 non-Indians under twenty-one in Wisconsin.

I. ADOPTION

In the State of Wisconsin, according to the Wisconsin Department of Health
and Social Services, there were an average of 48 Indian children per year placed
in non-related adoptive homes by public agencies from 1966-1970.° Using the
State’s own figures,* 69 pexcent (or 33) are under one year of age when placed.
Another 11 percent (or five) are one or two years old; 9 percent (or four) are
three, four, or five years old; and 11 percent (or six) are over the age of five.
Using the formula then that : 33 Indian children per year are placed in adoption
for at least 17 years; five Indian children are placed in adoption for a minimum
average of 16 years; four Indian children are placed in adoption for an average of
14 years; and six Indian children are placed in adoption for six years; there are
an estimated 733 Indian children under twenty-one years old in nonrelated adop-
tive homes at any one time in the State of Wiscongsin, This represents one out
of every 13.9 Indian children in the State.

Using the same formula for non-Indians (an average of 473 non-Indian children
pér year were placed in non-related adoptive homes by “public agencies from 1966—
1970),° there are an estimated 7,288 non-Indians under twenty-one years old in
non-related adoptive homes in Wisconsin, This represents one out of every 249
non-Indian children in the State.

Conclusion
There are therefore by proportion 17.9 times (1,790 percent) ags many Indian
¢hildren as non-Indian children in non-related adoptive homes in Wisconsin.

II. FOSTER CARE

In the State of Wisconisin, according to the Wisconsin Department of Health and
Social Services, there were 545 Indian children in foster care in March 1978.°
This represents one out of every 18.7 Indian children. By comparison, there were
7,260 non-Indian children in foster care in March 1973,7 representing one out of
every 250 non-Indian children.

Conclusion
There are therefore by proportion 13.4 times (1,340 percent) as many Indian
children as fion-Indian children in foster care in the State of Wisconsin.

17.8. Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
the Population, Part 51, “Wisconsin” (U.S. Government Printing Office: Washington,
D.C.: 1973), p. 51-60.

2 U.8. Bureau of the Census, Census of Population: 1970 ; Subject Reports, Final Report
PC(2)-1F, “American Indians” (Washington, D.C.: U.S, Government Printing Office?
137.8). Tulﬂo 2, “Age of the Indian Population by Sex and Urban and Rural Residence:

70,” p. 16.

s Letter and statisties from Mr. Prank Newgent, Administrator, Division of Family
Sef;ibc%s, Wisconsin Department of Health and Social Services, April 25, 1973.

id.

8 Ibid.

8 Inid. .

7 National Centfer for Social Statistics, U.8. Department of Health, Education and
Welfare, “Children Served by Public Welfare Agencies and Voluntary Child Welfare
Agencies and Institutions, March 1973, DHEW Publication No. (SRS) 76-03258, NCSS
Report B-9 (3/73), November 1973. Table 4, p. 10,
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III. COMBINED FOSTER CARE AND ADOPTIVE CARE

7 renty-one year old American

ing the above figures, a total of 1,278 under _t\\ en > ) can

Ingisgrrllgchildren are either in foster care or adoppve homes in f&hio%ztflltgfog 4‘-‘51584

consin. This represents one out of every 8 Ir}chan children. otal of ou’t o
non-Indian children are in foster care or adoptive homes, representing

every 124.7 non-Indian children.

Conclusion . 4
i i { their homes and place
ita rate Indian children are removed from 1
m%o%%v?ﬁémes or foster care 15.8 times (1,560 percent) more often than non
i i in the State of Wisconsin. .
In%lha;l Y‘?:Vhilslggggixlxnstatistics do not include adoption placements made by private
agencies, and therefore are minimum figures.

WYOMING ADOPTION AND FOSTER CARE STATISTICS

Basic Facts

1. There are 137,339 under twenty-one year olds in Wyoming?
2. There are 2,832 under twenty-one year old American Indians in Wyoming.®
3. There are 134,507 non-Indians under twenty-one in Wyoming,

I. ADOPTION

In the State of Wyoming, according to the Wyoming State Division of Social
Services, there were an average of six adoptions per year of Indian children
from 1972-1975.° This data base is too small to allow realistic projection of the
total number of Indian children in adoptive care. We can say though that dur-
ing 1972--1975, 0.8 percent of Wyoming Indian children were placed for adoption.

During 1972-1975, according to the Wyoming State Division of Social Services,
an average of 73 non-Indian children were placed for adoption in Wyoming.*
Thus, during 1972-1975, 0.2 percent of Wyoming non-Indian children were placed

for adoption.

Conclusion
Based on the four year period 1972-1975, Indian children were placed for
adoption at a per capita rate four times (400%) greater than that for non-

Indians.
II. FOSTER CARE

According to statistics from the Wyoming State Division of Social Services,
there were 24 Indian children in foster care in June 1976.° An additional 74
Indian 6children were in foster care administered by the U.S. Bureau of Indian
Affairs.

The combined total of 98 represents one out of every 289 Indian children in
the State. By comparison, there were 446 non-Indian children in foster care in
May 1976, representing one out of every 301.6 non-Indian children,

Conclusion

There are therefore by proportion 10.4 times (1,040 percent) as many Indian
children as non-Indian children in foster care in Wyoming; 57 percent of the
children in State-administered foster family care are in non-Indian homes.® 51
percent of the children in BIA-administered foster family care are in non-Indian

homes.?

1 U.S. Bureau of the Census, Census of Population: 1970, Volume I, Characteristics of
the Population, Part 52, “Wyoming” (U.S. Government Printing Oflice ; Washington, D.C. :
1973), p. 52-30. .

2[?)15(;: D. 52-80 (Table 19), p. 52--189 (Table 139), Indian people comprise 59,2 per-
cent of the total non-white population according to Table 139, According to Table 19 there
are 4,783 non-whites under twenty-one. 4,783 times .592 equals 2,832,

3 Telephone interview with Mr. John Steinberg, Director of Adoptions, Wyoming State
Division of Social Services, July 15, 1976. A total of 22 Indian children were placed for

adoption during these four years. i
ibid. A total of 293 non-Indlan children were placed for adoption during these four
years,
5 Telephone interview with Ms. Tanet Shriner, FPoster Care Consnltant, Wyoming State

Division of Soclal Services, July 20, 1976, Twenty-three of these children were in foster
family homes, and one in a residential treatment center,

¢ Telephone interview with Mr. Clyde W. Hobbs, Superintendent, Wind River Indian
Agency, July 22, 1976. Of these children, 47 were in foster family homes, and 27 in
groun homes. The tribal hreakdown was : Shoshone, 12; Aropahoe, 39; Non-enrolled, 23,
The BTA figures are as of July 1976.

;’}J‘Ie}?phone interview with Ms. Janet Shriner, op. cit.

hid,
¢ Telephone interview with Mr. Clyde W Hobbs, op. ¢it.

(241)

{1 AN




242

III. U.S, BUREAU OF INDIAN AFFAIRS BOARDING SCHOOLS

In addition to the above figures, 134 Wyoming Indian chil@ren between ’ghe
ages of fifteen and eighteen were away from their homes a}ttend'mg BIA boarqlng
schools in other states, These children, all from the Wind Rlver'ReseI:vathn,
spent at least part of the 1975-1976 school year in boarding schools in California,
New Mexico, Oklahoma, South Dakota, and Utah.®

IV, COMBINED ADOPTIVE CARE AND FOSTER CARE

Since we are unable to estimate the total number of Indian children currently
in adoptive care in Wyoming, it is not possible either to estimate the total nu'ml?er
of Indian children receiving adoptive and foster care. The foster care stat1st1(;s
alone make it unmistakably clear that Indian children are removed from their
homes at rates far exceeding those for non-Indian children.

NOTE ON FEDERAL BOARDING SCHOOLS

ddition to those Indian children removed from their families 1;0 be placed
inI;dgptivte care, foster care, or special institutior}s, thousands of Indmp chlldrfe‘ll
(many as young as five-ten years old) are pla_ced in U.S. Bureau of I‘ndl_an Aﬁans
boarding schools. Enrollment in BIA boarding sqhools a_nd_ dor_mltomes is nofé
based primarily on the educational needs of the crpldren.; it is chiefly a means o
providing substitute care. The standards for taking chllgren _from -tl{elr hf)mes
for boarding school placement arle as va;gue and as arbitrarily applied as are

for Indian foster care placements, )

St%lf‘ltgeaigts)le I};eIOW presents a sta%e—by-state breakdown of thg number of Indian
children living in dormitories while they attend BIA boarding schools.

BIA boarding
gchool students

State:
Alaska o . 10 gg%
Arizona e e o e it X o
California . s
Mississippi o
Nevada . o
New Mexico, ’481
North Dakota - X By
Oklahoma —— — ‘ ,549
Oregon — - -, 58
South Dakota - ——— —_— R 1, it
Utah e IO - 1,
—— . 25,800
Total —cceeeeee [

Indian children living in dormitories operated by the BIA for chil-

dren attending public schools_ e e 3y 384
Total - —— e 29, 184

These children should be included in any compilation of Indian children away

from their families, .
38, “Fiscal

: Education Programs, U.S. Bureau of Igdiun‘ Affalgs, >
Yeiguigeﬁi 'Ofgt?tiggiclsn%gx?cerning Indian Education” (Lawrence, Kans.: Haskell Indian

Junior College: 1975), pp. 12-15, 22-23.

10 Ibid.

APPENDIX C
JURISDICTION OVER INDIAN HUNTING AND FISHING ACTIVITY

(Prepared for American Indian Policy Review Commission Task Force on
Federal, State, and Tribal Jurisdiction by David H. Getches)

The law of Indian hunting and fishing rights is an actively developing area of
Indian law. Several cases now in litigation may affect the conclusions reached in
this paper and thus we have tried to indicate where the law is unsettled or likely
to have further definition in the near future. It should be noted that generaliza-
tions in this area must be carefully viewed, as the nature and extent of Indian
rights based on treaty turn upon the specific terms of the particular treaty.

We discuss in the following pages, first on-reservation, and then off-regerva-
tion, hunting and fishing rights, and the extent of state, federal and tribal
regulation of those rights in each situation. Aboriginal rights are treated in a
third section, although the law is especially sparse in that area. The recom-
mendations in the final section are not for substantive legislation, but rather to
facilitate enforcement and recognition of treaty rights through litigation and
to identify federal actions which interfere with established Indian rights.

ON-RESERVATION HUNTING AND FISHING RIGHTS

State Regulation

Indian reservations are the exclusive domain of the tribe or tribes for which
they are established. As such, state laws generally have no application to Indians
on the reservation. These principles are well established and do not apply
merely to Indian hunting and fishing activity, but to virtually all attempts of a
state to control or regulate on-reservation activities by Indians. “The policy of
leaving Indians free from state jurisdiction and control is deeply rooted in the
Nation's history.” Rice v. Olson, 824 TU.S. 786, 789 (1945). That policy wag first
articulated by Chief Justice John Marshall in the seminal case of Worcester v.
Georgia, 31 U.S. (6 Pet.) 515 (1832).

The Worcester case recognized the sovereign status of Indian tribes as being
inconsistent with the exercise of state power within lands reserved for them,
This sovereignty, limited by the United States’ power to deal exclusively with
the tribes in extinguishing their property rights, was recognized by virtue of
treaties entered into between the United States and the tribes. The embodiment of
Indian rights in treaties is the factor which protects those rights from regulation,
invasion, qualification by the states as a result of Article VI of the United States
Constitution, the supremacy clause, which states:

“That all treaties made or which shall be made under the Authority of the
United States, shall be the supreme Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution Laws of any State to
the Contrary notwithstanding.”

The supremacy clause, of course, applies fully to Indian treaties as it does to
international treaties. E.g., United States v. 438 Gallons of Whiskey, 93 U.S. 188

1876).

( Because of the anomalous nature of Indian sovereignty and the panoply of
Congressional acts which have had the effect of modifying sovereign powers
of tribes, the analysis of modern courts has tended “away from the idea of
inherent Indian sovereignty as a bar to state jurisdiction and toward reliance
on federal pre-emption.” McClanahan v. Arizong Taz Commission, 411 U.S. 164,
172 (1973). )

Although the question of state jurisdiction is not dealt with in the typical
treaty, the courts have construed the creation of a reservation to preclude ex-
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tensions of state law to Indians on the reservation.® See, e.., McClanahan v.
Arizona Tae Commigsion, supra, 411 U.S. at 174-75. Silence as to such matters
in treaties cannot be construed to extend jurisdiction. Courts have fashioned
certain axioms of treaty construction which would preclude such an implication
Treaties must be interpreted as the Indians would have understood them (United
States v. Winans, 198 U.S8. 370, 380-81 (1908)), doubtful expressions must be
resolved in favor of Indian parties (Aleskae Pacific Fisheries v. United States,
248 U.S. 78, 89 (1918)) and the treaties must be construed liberally in favor
of the Indians (Tulee v. Washington, 315 U.S. 681, 684-85 (1942)). Thu_s, when
analyzing Indian treatles, in absence of express treatment of the question, the
exercise of state power must be pre-empted by the creation of a reservation
pursuant to federal law for the use and occupation of Indians. .

Lands reserved in a treaty are, of course, the property of the Indians. C@he
extent of those property rights is determined by the same rules of construction
summarized above. Accordingly, courts have insisted that rights be specifically
given up before they find that the Indians no longer retain them. This is the
doetrine of reserved rights which was first articulated by the United States
Supreme Court in an early fishing rights decision, United States v. Winans,

supra, 198 U.S. at 381 : 5 .
“[Tlhe treaty was not a grant of rights to the Indians, but a grant of rights

from them-—a reservation of those not granted.” .

Based on thig doctrine, the courts have concluded that tribal hunting and
fishing rights are preserved by treaties which are silent on the subject. F.g.,
Menominee Trive v. United States, 391 U.S. 404 (1968). - . .
" Questions have arisen about the extent of impliedly reserved ﬁshlpg rights
where a reservation of land is bordered by waters in which those rights are
claimed. In that situation the court has looked to the cir¢umstances in which the
reservation was created to determine whether the purpose of making the Tes-
ervation was to include rights to utilize adjacent waters. In Alaska %’aczﬁc
Fisheries v. United States, suprae, the Supreme Court found that r.‘eservatmn_of
“the body of lands known as Annette islands” included» the adJacen-t fishing
ground as well as the upland because “[t]he Indians could not sustain them-
selves from use of the upland alone. The use of the adjacent ﬁshu}g grounds was
equally essential. . . . The Indians naturally look'e‘d on t'h.e fishing grouan as
part of the islands and proceeded on that theory in soliciting the reservation.

.S, at 89. .

248A§‘§it?1trights to the land itself, and to water, timber, etc., hugting anc'l ﬁ'sh'mg
rights are property rights of the particular tribe. Any destruction or diminish-
ment of those rights would be a taking within the meaning of the Flftl} Amend-
ment to the Constitution and swould entitle the tribe to compensation. H.g.,
Menominee Tribe v. United States, 318 ¥.2d 998 (Ct. Cl. 1967), apirmed 391 U.S.
404 (1968) ; Hynes v. Grimes Packing Company, 377 U.8. 86, 1_09 (1949) ; sce
W hitefoot v. United States, 293 F.2d 658 (Ct. Cl. 1961), cert. denied 369 U.S, 818

1962).
¢ The) United States by reason of the relationship created in its dealings with
Indians has an obligation to protect property rights secured to the tribes, That
relationship is one of trusteeship or guardianship which binds the United States
to deal fairly and protectively with all Indian rights Subjection of those rights
to state regulation or qualification decreases their value and effectively is a
taking. Of. Choate v. Trapp, 224 U.8. 665 (1912). Consequently, the courts will
not imply such takings but insist upon a clear congressional statement before
finding that hunting and fishing rights have been extinguished or diminished.
Even termination legislation designed to extinguish federal supervision of the
federal trust relationship with an Indian tribe has been held not to destroy
treaty hunting and fishing rights absent an express statement to that effect. The
Supreme Court stated in Menominee Tribe v. United States, supra:

“We find it difficult to believe that Congress; without explicit statement, would
subject the United States to claim for compensation by destroying property

rights conferred by treaty.”

1 Where treaty rights are referred to in this paper they inc¢lude rights established by a
treaty, an act of Congress, an agreement or executive order. The validity and the force
of each method of creating reservations and preserving other rights iIs well established.
See_Wilkingon and Volkman, “Judicial Review of Indian Treaty Abrogation: ‘As Long
as Water Flows, or Grass Grows Upon the Earth’'—How Long a Time Is That?’, 63

Calif. L, Rev, 601, 615-186.
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91 U.S. at 413. Accord, Kimball v Callahan, 493 F.2d 564 (9th Cir, 1974
1 : 2 v, y .2 f , cert.
L_Zcmed 419 U 8. 1019 (1974). Indian hunting and fishing rights, then, are sh)ieldéd
from state control or rggul_ation by the status of the reservation, but in addition,
.the 1.'1gh.t when elpbodled in a treaty, act or agreement (either expressly or by
nnphpatlon) provides a 'further ground for excluding state jurisdiction in that
:l;ir:g%h%ang ;ts exemption fzr'lom state control constitute a property right which
i € laken away without express coneressi > i
Py K y Xpress congressional act and appropriate
The conclusion which ean be summarized from the foregoi i i
» concl going discus
.aultthrltles is that Vyhe_never an Indian reservation isg creatZd, lfuntmglf le?él ﬁasnhd-
ing rights attach within reservation boundaries and, unless specifically limited
b): the treat.y, t}ley belong exclusively to the tribe and they may be exercised free
of the appllcathn of state law, The courts have considered this right in many
cp;{tex.ts and universally have held that on-reservation hunting and fishing ac-
’9} ity is exempt from any state regulation. E.g., Moore v. United States, 157 F.2d
‘_60. (9th er‘. 19846), cert. denied 330 1.8, 827 (1946) ; Leech Lake Ba/né of C'h'i;)-
%»L,zgé fﬁdﬁaﬁs&z H fggsf‘, 334 F. 6S§:1p1(3b1001 (D. Minn. 1971) ; Klamath and Modoc
[ . M 2 1 . Supp. . Ore. 1956) ; Pioneer Packin ins-
i%wi 159 Wash. 655, 204 P. 557 (1930) ; State v. Bdwards, 158 Wacr, Zg% vé%:%
cerg‘t ‘5225;663 ,421%1/?;"{‘71’13’0645(;7;” Nets, 48 Cal, App.3d, 121 Cal Rptr 90é (197;’:)
ert. d, . L.V, 3545 (March 29, 1976) : ; : !
ApIL%.Qd 30, 54 Cal ke S (20507 76) ; Blser v. G4ll Net No. 1, 245 Cal.
t is immaterial that some of the land in an Indian reservati
] ) | ; ervation has
gfl (:][r;idsll?:ll] :liiz Iiltlg;inint:obnon-Indmr(}1 ownership, The principle that India?rfl Shi‘igtfz?gt
¢ S g ay be exercised free from state regulation still obtai
in Lecch Lake Bank of Chippewa Indians v. Her 1 ROt of (hopLDus,
Ly ] / ;5 . Herbst, supra, an a
l\lxggrclha;va:gll)gegzntterl‘mf “q co%pl%'e extinguishment of zt)he Indiacnt gijilec’?nbgar:esds
! X etween the United States and the Indians i i
Indians agreed to “grant, cede, and relinqui 2T vhich the
I _ ) y quish and conve 11 i
title and interest in and t’o the land” did n Tndigng ey lights,
. t ot abrogate the Indians’ i
wunting and fishing rights on the reservation 33 08 This noicted
' 7 ! £ » 834 F. Supp. at 1003, Thi holdi
1s consistent with the definition of “Indian try” urisdiction ppening
found in the federal criminal statutes whi extendy tq ay LLisdiction Haposes
¢ ’ Il extends to all land ithi v
tions and allotments “notwithst i N patent oy Feserva-
ing‘rights-of-way. s §a;1{1511.g the issuance of any patent, and, includ-
Enactment of Pub}m Law 28Q and its appl.ication in several states hag had no

which it is stated that :
“[n]othing in this section shall depri i
g ;. » - Siall deprive any Indian or i i
?ﬁi‘%’y Olsl gcf;:ﬁélrxlltlt)(r)rogtz?ytrlgl?ft:,hprlvﬂege, or immunity affordgclllyur{ggzl-a;e(tizpsly
) s y ute wi X i i i
co%tlfol, licinslilng, or regulation thelreesc})f?’c’t o hunting, trapping, or fishing or the
+ne courts have held that Public Law 280 stat juri
. ) es { i
‘lzat)i[ Zgg;g;segg%m gunt;bng a;d fishing rights, H.g. h?zggﬁgtiuzig lz‘clg)?l%ctoﬂ’;?gg.;
A . s Quechan ib i :
T2 5108 0t Gir.)Feb. > 1976)?1 e of Indians v. Rowe, 531 F.2d 408 F/G No.

Federal Regulation

The few courts to consider the i in
The fe 8 to ¢ 2] question have indicated b2 i
i f‘fﬁ} ; got;fg Iggltmg and fishing by the Federal Govemmenttvi:l}ltl ;%gtlggt;)?rln?fctog
promulgateﬁ bmi,h5 F.2d 255 (W,D. Wash. 1925), the court held that re"ulaltioe )
promulg comm?;mgeOgolilgzlrs‘s&?g;er I?fl Indian Affairs ang the Secret'lr%r of tlr:g
T d -reservation fishing were he ond their j ity i
g-fgt ;Veﬁls% illllfgs li‘lllg]g}:m\:\lrzgd ulgler the treat?r. A I‘eder)z,tl ‘caxt (l)er:ltlgélgit()elx}ct{‘sclréftltll?é
1thin the wat rvati .
Stﬁ)?ﬁ v.bC’ommissioner, el ct‘aﬁgrls ((ifg 4&6 )reselvamon was found unlawfyl in
as been held that even where a tr 1
y een ) g reaty subsequent to ¢ i
t;lzf-elslglirt;?ig of Z;ni‘grato‘ry birds it does not alterqthe Indigllxis’h;(il;?lrt) Egeﬁty o
ivn aser Stc(a)tn' mt(;(Z.States v. Cutler, 37 I, Supp. 724 (D. Ida 1921) Si q?t .lon
Baory Protectif)ilvAWt}the’ 598 F‘le 453 (8th Cir. 1947 ), it wasg ﬂeld th‘it %glel %I ly(i
aties of & recoon A Oc w}its 1na?phcable to an Indian hunter within ‘the bo ?xd
fhat the stereT i Irll ;v o took an eagle in violation of the aet, The court f()lil l-
ot adequately express an intention to abrogate Indian hurlxltf-

T7-467—76— 17
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ing rights and that {his intention could not be implied into a general covngres-
sional enactment because the subject of Indian property interests is traditionally
left to tribal self-government.

It is clear that Congress has the power to abrogate Indian treaties all or in
part, E.g., Lone Wolf v. Hitchcock, 187 U.8. 553 (1903). An abrogation of hunting
and fishing rights will not be found absent a clear indication of congressional
intent, however. Menominee Tribe v. United States, supra. But a proper exercise
of congressional power can provide the necessary authority for the Executive to
promnlgate regulations governing Indian on-reservation fishing, Metlakatla In-
dian Community v. Egan, 369 U.S, 45 (1962). Tribal Regulation.

It is beyond doubt that tribes have the sovereign authority to regulate, restriet,
and license hunting and fishing within their reservations. The exclusiveness of a
tribe’s jurisdiction over members within the reservation has only been diminished
insofar as a treaty or a federal statute so provides, Many, if not most, tribes with
substantial fish and game resources regulate the exercise of such rights. See, c.g.,
Hobbs, “Indian Hunting and Fishing Rights,” 32 Geo. Wash. L. Rev. 504, 523, nn.
100-101. On a number of occasions the Department of the Interior Solicitor has
concluded that a tribe may adopt ordinances to preserve and protect its reserva-
tion hunting and fishing rights. Sol. Op. M-36638 (May 16, 1962). Typically these
ordinances are enforced through a system of tribal enforcement officers and
courts. These are the exclusive entities having any jurisdiction over purported
violations. See State v. McClure, 127 Mont, 534, 268 P, 2d 629 (19354). Statutes
removing or diminishing the right of a tribe to exercise sovereign powers within
the reservation would effect a taking of property compensable by the United
States.

Consistent with a tribe's sovereignty over its own territory, it can enforce its
regulations relating to hunting and fishing as against non-members of the tribe
as well as members, See Quechan Tribe of Indians v. Rowe, supra. Similarly, the
tribe possesses exclusive authority to license non-Indians to hunt and fish within
the reservation. Colville Tribe v. State of Washington, 412 F. Supp. 651 (April 14,
1976).

Some state courts have reached the questionable conclusion that tribes lack
jurisdiction over non-Indians hunting and fishing on the reservation., F.g., State
v. Danielson, 427 P. 2d 689 (Mont. 1967) ; see also. In re Crosby, 149 P. 989 (Nev.
1915). A California court has taken a middle ground. holding that where a non-
membher Indian goes on a reservation to hunt and fish, state game laws apply to
him but that permission to fish on the reservation given by authorities of the
tribe on whose reservation he is fishing is a complete defense. Donahue v, Justice
Court, 15 Cal. App. 2d 557, 93 Cal. Rptr. 310 (1971). It was suggested in the Leech
Lake case, supra, that exclusivity of an Indian tribe’s rights to regulate fishing
of Indians and non-Indians within the reservation depends upon the types of
congressional acts which manifest the relationships between the tribe and the
United States. 8334 F. Supp. at 1006, In that case, virtually all of the federal
legislatinn had allowed virtually all of the reservation to pass into non-Indian
ownership.

Because of a paucity of cases and some conflict, particuarly among state courts,
there may still be a question in some states as to the propriety of application
and enforcement of state fish and game laws as to non-Indians within Indian
reservations. Tribes may be limited as to how far their fish and game ordinances
apply because of provisions in their own constitutions which limit their jurisdic-
tion tn members or to Indians, and there may be treaties or legislation which
limit their powers or allow the importation of state laws. But generally it appears
that the trend., and certainly a better view, is that tribal laws apply to Indians
and nnn-Indians alike who are hunting and fishing within the boundaries of a
Indian reservation, This application would Jead to the exclusion of state laws
except when the tribe itself requires that non-Indians comply with state regula-
tions as they have in some situnations. See, ¢.g., Quechan Tribe v. Rowe, — F.2d
—, No. 72-3199 (9th Cir., Feb. 2, 1976).

That Congress contemplated non-Indian hunting and fishing activities within
reservation houndaries enly upon the condition that tribal consent has been
obtained is evidenced hy 1R U.8 €. § 1165, This law makes it illegal for a non-
Indian to go within the houndaries of an Indian reservation for the purpose of
hunting or fishing unless he or she has the consent of the tribe, While the pro-
visinn does not seek to bring non-Indians under the aegis of any federal regula-
tory scheme, it puts muscle in the requirement that non-Indians comply with
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tiibal requirements of licensing and other regulations upon which consent to
hunting and fishing might be conditioned.

OFF-RESERVATION HUNTING AXD FISHING

Although there has been little contest over the applicability of jurisdictional
principles within the boundaties of Indian reservations, jurisdiction over In-
dians exercising hunting and fishing rights secured by federal treaty or agree-
ment while outside reservation boundaries has been an area of intensive litiga-
tion. States have inherent authority to regulate the taking of fish and game
within their boundaries. Geer v. Connecticut, 161 U.S, 519 (1896). Usually state
law can be applied to Indians who are outside the reservation, but there can be
no such application if it would “impair a right granted or reserved by federal
law.” Mescalero Apache Tribe v. Joncs, 411 U.S, 145, 148 (1973). Accordingly, a
federal treaty may override state power to regulate the taking of game. Alissouri
v, Holland, 252 U.S, 416 (1920).

To determine when and to what extent state regulatory power over off-reserva-
tion Indian hunting and fishing is preempted by treaties it is, of course, essential
to examine the specific terms of the particular treaty or other federal law.
Typically, a treaty cedes a land area to the United States, retaining a defined
parcel for a reservation. Also reserved in many treaties is a right to continue
hunting or fishing on lands other than those retained.

Some of the most commonly reserved off-reservation rights are found in
treaties with Indians of the Northwest. Those treaties often reserve a right to
fish “at usual and accustornied places” which is “in common with the citizens of
the territory”. See, eg., Treaty with the Yakimas, 12 Stat. 951. Hunting rights
have been referred to as ‘““the privilege of hunting...on open and uneclaimed
lands.” E.g., Treaty of Medicine Creek, 10 Stat, 1132. Or the right may be “on
unclaimed lands in common with citizens”. E.g., Treaty with the Walla-Wallas,
12 Stat. 945, Other treaties have acknowledged that Indians have “the right to
hunt on the unoccupied lands of the United States so long as the game may be
found thereon, and so long as peace subsists among the whites and the Indians
on the borders of the hunting districts.” F.g., Treaty with the Eastern Band
Shoshone and Bannock, 15 Stat. 673. ‘

Off-reservation hunting and fishing rights have been an important subject of
litigation also in the Great Lakes region. Treaties there have been less explicit.
One treaty provides that Indians residing in the territory ceded by the treaty
“shall have the right to hunt and fish therein, until otherwise ordered by the
President.” Chippewa Treaty of 1834, 10 Stat. 1109, And because of the great
importance to Indians of the Great Lakes of fishing, it has been held that a
treaty which says merely that certain lands adjacent to a lake will be set aside
“for the use of the Chippewas of Lake Superior” includes fishing rights in the
lake even though it is outside reservation boundaries, Stafe v. Gurnoe, 53 Wis 2d
390, 192 N,W.2d 892 (1972).

How a court will construe an off-reservation treaty hunting or fishing right
with respect to the extent of that right or the jurisdiction of a state to regulate
it necessarily tuins on the construction of the language used. The rules of treaty
construction discussed above at pp. 3—4 are especially important in dealing with
off-reservation rights. Proper construction often demands extensive reference to
historical and anthropological evidence to determine the intent and understand-
ing of the Indians at the time of the treaty. See, e.g., United States v. Wash-
ington, 384 ¥. Supp. 312 (W.D. Wash. 1974}, aff’d 520 F.2d 676 (9th Cir. 1975),
cert. denied-—U,8.—(1976) ; Sohappy v. Smith, 302 F, Supp. 899 (D. Ore. 1969) ;
State v. Gurnoe, supra; State v. Tinno, 94 Ida. 759, 497 P.2d 1386 (1972). Of.
United States v. Winans, supra.

The fellowing analysis of established regulatory jurisdiction over off-reserva-
tion hunting and fishing rights relates to particular cases. It should be read with
the understanding that the principles in those cases are to be applied in light of
the language and circumstances of the particular treaties,

State Regulation

By far the most extensively litigated off-reservation rights have been fishing
rights at “usual and accustomed places” secured to Indians “in common with the
citizens of the territory.” It has been held by the United States Supreme Court
that this phrase permits the right of the Indians to be regulated by the state
where such regulation is reasonable, necessary for conservation, and does not
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discriminate againts Indians. Puyallup Tribe v. Department of Game, 391 U.S.
392 (1968) (Puyallup I). In subsequent proceedings in the same case, the Court
made it clear that only state regulations which have been shown to be necessary
to prevent destruction of the fish resource fit the “necessary for conservation”
standard. Department of Game v. Puyallup Tribe, 414 U.S. 44 (1973) (Puyaellup
IIy.
{Vhatever apparent practical wisdom may have motivated the decisions in
the Puyallup cases, allowing the exercise of state police power over a federa_lly
reserved right seems inconsistent with the principle that Indian rights stemming
from federal treaties are immune from state regulation because of the suprem-
acy clause. Further, the holding is difficult to reconcile with axioms of treaty
construction, as Indians hardly could understand that their treaty rights would
be subjected to control by some non-Indian entity, indeed one that was not then
even in existence—the state. It also seems inconsistent with the Court’s own
requirement in Puyallup I that the treaty right cannot be “qualified or condi-
tioned by the State.” 391 U.S. at 399. .

Remarkably, the Supreme Court in Puyallup I cited no case or other authority
specifically holding that Indian treaty rights can be regulated by the state.
Instead, a few cases in which dicta to that effect appeared were cited. The Court
simply reached the conclusion based on its inability to find any reason that the
rights could not be regulated, stating: “And we see no reason why the right of
the Indians may not also be regulated by an appropriate exercise of the police
power of the State.” 891 U.S. at 388, The lack of foundation for the Supreme
Court’s extension of state power over federally secured rights has been strongly
criticized. See United States v. Washington, supra, 384 F. Supp. at 334-39; and
Johnson, “The State v. Indian Off-reservation Fishing: United States Supreme
Court Error,” 47 Wash. L. Rev. 212 (1972). It would appear that the Court was
heavily influenced by an improvident stipulation in the case that Indian fishing
“would virtually exterminate the salmon and steelhead fish runs” if it were
allowed to continue free of state regulation. 391 U.S. at 403 n.15. Whatever
questions might be raised as to the correctness of the Puyallup decisions allow-
ing state regulation, it is the law of the land.

The Puyallup cases reaffirm an earlier decision of the Court based on the
same treaty language which indicated that Indian rights were more extensive
than  those of the average citizen and any holding to the contrary would be
“an impotent outcome to negotiations and the convention, which seem to promise
and give the word of the nation for more.” United States v. Winans, supra, 198
T.8. at 380. The Court had also recognized that the right of the Indians to fish
could not be conditioned upon the purchase of a state license. Tulee v. Washing-
ton, supra. While allowing state regulation of “the manner of fishing, the size
of the take, the restriction of commercial fishing, and the like,” the Supreme
Court restricts the type of regulations to which Indians may be subjected to
those which are required to conserve the resource. Thus, regulations applicable
to Indians are not judged by the normal standards which govern applicability
of state laws to citizens without treaty rights. Instead they are held to the
higher, “necessary for conservation” standard 301 U.S, at 401 n.14. And conse-
quently, regulations which are applicable to both Indians and non-Indiansg, such
as those restricting all net fishing for steelhead, are discriminatory as to In-
dians, Puyallup II, supra.

Other recent cases have applied the Puyallup rules, refining the concepts to give
the states and the tribes guidance in their application. Sohappy v. Smith, supra:
United States v. Washington, supra. Sohappy indicated that in order for a state
regnlation to be necessary for conservation, it must be the least restrictive
which can be imposed consistent with assuring that cnough fish escape harvest
in. order to spawn, that state regulatory agencies must deal with Indian treaty
fishing as a separate and distinct subject from fishing by others, and that In-
dian interests must he considered just as the interests of sport and commercial
fishermen are considered. The court rejected the notion that “conservation” in-
cludes state goals beyond assuring that the continued existence of the fish re-
source would not be imperiled. Regulations based on state policies concerned
with allocation and use of the fish resource, not merely its perpetuation, are
therefore inapplicable to Indian treaty fishermen.

In United States v. Washington, the district court followed Sohappy and went
farther in delineating the circumstances under which the states might regulate
the Indian treaty fishing right off the reservation, Conservation was defined as
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allowing state regulation only where the state measures are required for the
perpetuation of a particular species of fish which cannot be achieved by restrict-
ing non-Indian fishing, In addition, the court found that the tribes themselves
have the power to regulate their members’ treaty fishing. If tribes meet certain
conditions and qualifications designed to demonstrate capability to promulgate
and enforce fishing regnlations, the state may not regulate their treaty rights
at all, although the tribe must adopt and enforce any state conservation measure
which it has shown to the court to be necessary for conservation, The state may
regulate the fishing of all other tribes any time that it demonstrates to the court
in advance that such a regulation is necessary for conservvation. The advance
showing is not necessary in cases of emergency, i

It has been held by one court that Indian fishing inconsistent with tribal regu-
lations is outside the protection of the “in common” treaty right and thus is
gubject to state law. State v. Gowdy, 462 P.2d 461 (Or. App. 1969).

The Ninth Circuit Court of Appeals in affirming the district court decision in
United States v. Washingion provided a cogent, after-the-fact explanation of
why state conservation regulations should be applicable to Indians exercising an
“in common” treaty right. The court analogized the relationship of treaty In-
dians and other fishermen a cotenancy. The agreement of the Indians to al-
low the non-Indians to fish “in common with” them thus means that neither
party can destroy the subject matter of the treaty and the state can interfere
with the Indians’ right to fish when it is necessary to prevent destruction of a
particular species,

Unless and until the Supreme Court modifies the Puyallup rule allowing state
regulation of Indian treaty rights which may be exercised “in common with”
non-Inlians, the rule undoubtedly will be applicable to off-reservation rights to
hunt and fish which are couched in that language or other language nearly
identical to it. The court has recently shown its intent to apply the rule to an
agreement providing for an Indian hunting right on lands given up by the Indians
“in common with all other persons.’” Antoine v. Washington, 420 U.S. 194 (1975).

Holcombd v. Confederated Tribes of the Umatilla Indian Reservetion, 382 F.2d
1013 (9th Cir. 1967) utilized the “necessary for conservation” standard as the
measure of permissible state regulation of an off-reservation “privilege of hunt-
ing . . . on unclaimed lands in common with citizens.” Another pre-Puyellup
case required that state regulation of Indian treaty fishing under the “in common
with” language to be indispensable to accomplishing the conservation objective.
Maison v. Confederated Tribes of the Umatilla Indian Reservation, 314 F.2d 169
(9th Cir. 1963).

Where the off-reservation right is not qualified by language indicating that
Indians intended to share it with non-Indians, the allowance of state regulation
loses its rationale. Thus, in State v. Arthur, 74 Ida. 251, 261 P.2d 135 (1953),
the Idaho Supreme Court held that a treaty with the Nez Perce Indiang reserv-
ing the right to hunt upon ‘“‘open and unclaimed land” entitled them to hunt on
tand owned by the federal government and other land not settled and occupied
by whites under possessory rights or patent “without limitation, restriction or
burden” imposed by state regulations.

More recently, and after the Puyallup decisions, the same court construing a
Shoshone-Bannock treaty “right to hunt on the unoccupied lands of the United
States so long as game may be found thereon, and so long as peace subsists
among the whites and Indians on the borders of the hunting districts,” found
that like the right in the Nez Perce treaty, it was “unequivocal” and “unqualified”,
State v. Tinno, supra. Based on the Indians’ understanding at the time of the
treaty, the court found that the hunting right expressed in the treaty included
fishing activity. The court, however, seemed to soften the earlier decision in
Arthur by suggesting that state regulation of the fishing right might be possible
upon a showing of necessity for conservation. The court neither expressly over-
ruled Arthur nor stated that had the state shown necessity for conservation it
would have upheld the regulation. The court said:

“It would appear that if qualified treaty fishing rights received this kind of
special protection . .. the exercise of an unqualified treaty right to fish . . .
certainly cannot be regulated by the state unless it clearly proves regulation of
the treaty Indians fishing in question to be necessary for preservation of the
fishery.” (497 P.2d at 1393.) o

The Tinno court did not really have to reach the question of whether the
Puyallup rule must be applied but rather seems to be reasoning a fortiori. The
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cizes this aspect of the decision,

concurring opinion of Justice McQuade criti ¢ 81
deviation from Arthur in deciding

insisting that “[nJothing in Puyallup requires
this case.” 497 P.2d at 1396.

The Supreme Court of Michigan also has recognized the distinction bet_ween
the off-reservation rights considered in Puyallup and its progeny and other rights,
not subject to the same gualification. A Chippewa treaty provided that the In-
dians who “reside in the territory hereby ceded, shall have the right to hunt
and fish therein, until otherwise ordered by the President.” The court found
that this off-reservation right rendered invalid the game regulations of the
state as to Indians covered by the treaty. People v. Jondreau, 384 Mich. 539,
185 N.W.2d 375 (1971). A lower Michigan court bhas ruled that “the right of
hunting on the land ceded” found in an 1835 Chippewa and Ottawa Treaty
subjected the Indians to state regulations which are ‘“‘necessary to prevent a
substantial depletion of the fish supply.” People v. LeBlanc, 55 Mich. App. 684,
293 N.W.2d 305 (1974). On appeal, the Indian defendant has argued that the
site of his arrest was not in the ceded area but is within the Bay Mills Indian
Reservation, but that if the court finds it to be off the reservation, that the
Puyallup rule ought not to be applied to this ungualified treaty right. The case
awaits decision.

Because of the savings clause in Public TLaw 280, the conclusions as to the
limits of state jurisdiction over off-reservation rights are the same in both
P.1.. 280 and non-Public Law 280 states. E.g., State v. Gurnoe, supra.

Federal Regulation

The Federal Government has acted in at Jeast one instance to provide reg-
ulations for off-reservation treaty fishing. In 1967 the Secretary of the Interior
promulgated regulations that appear at 25 C.F.R. Part 256. Those regulations
twice have been reformulated but never have been fully implemented, The reg-
ulations provide merely for identification cards for Indians, identification of
fishing equipment and a framework for later issuance of substantive regulations
to govern the exercise of treaty fishing rights. .

We have indicated above that the Secretary has heen held to lack power to
regulate treaty rights on the reservation. It would seem to follow that he could
not regulate them outside the reservation without enabling legislation, See Hobbs,
«Indian Hunting and Fishing Rights IL,” 37 G. Wash. ‘L., Rev. 1251, 1266 n.87.
The authority of the Secretary to enact off-reservation treaty fishing regulations
in absence of legislation has not been tested. It is reasonable to predict that if
there were such a test, the result would track decisions regarding a state’s
power to regulate the same rights. Thus, where a right is specifically to be shared
between Indians and non-Indians, as'is the case with the “in common with”
rights, federal regulations may be upheld, while rights not subject to such
qualification would not be. Congress has given the President power to prescribe
regulations to carry out provisions of acts and treaties relating to Indian affairs.
95 U.S.C. §9; U.S. v. Olapoe, 35 F. 575 (D. Ore. 1888). Under this authority the
Secretary could make any regulations which are in fulfillment of the treaty
purposes. Under the Puyaliup reasoning as expanded by the United States V.
Washington co-tenancy analogy, it would appear that the Secretary clearly
could promulgate regulations necessary to preserve the resource which is to be
shared as betwen Indians and non-Indians according to treaty terms., Compare,
The James G. Swan, 50 F. 108 (D. Wash, 1892).

Some treaties by their terms may furnish a basis for the Executive to promul-
gate regulations. For instance, it has been suggested that the phrase ‘“‘until
otherwise ordered by the President” following definition of the hunting and
fishing right in the Chippewa Treaty of 1854 would empower the President to
«jesue an order limiting or extinguishing the hunting and fishing rights of the
Tndian.” People v. Jondreau, supre, 185 N.W, 2d at 381. Tt ceitainly would
gseem that any such order would have to he consistent with the purposes of the
treaty as understood by the Indians at the time they entered into it. The con-
clusion of the Michigan court is probably correct but should be limited to situa-
tions in which regulations can be demonstrated to fulfill treaty purposes. Com-
pare, Rockbridge v. Lincoln, 499 F.2d 567 (9th Cir. 1971).

Tribal Regulation

The discussion of the limits on state regulation carries the clear implication
that the appropriate regulator of fish and game taking pursuant to treaty
rights is the Indian tribe which holds the right. In Settler v. Lameer, 507 IF.2d
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231 (9th Cir. 1974), it was decided that Indians’ off-reservation tr shi

nghts mcln‘de a'right to regulate, 1t was specitically held that a Ei‘fl‘)lgy\v?tblllngg
off-reservation right “in common with the citizens of the territory” has authority
to_arrest a_nd prosecute tribal members outside the reservation for violation of
trlb_al f’ishmg regula_tions. The holding was supported by evidence as to the

Indians und_erstandmg and customary practices concerning control of mem-
bgrs at the time of the treaty, The fact that continued Indian self-regulation
wa_s comprehenged by the treaty enables the tribe today to exercise its regula-
t01:v power at. us‘ual and accustomed pldaces” outside reservation boundaries.
This dqes not infringe on the state’s sovereignty because the tribe’s regulatory
power is prqtec_j:ed by the supremacy clause of the constitution.

'We .have indicated in the section concerning state regulation of off-reserva-
tion rights that' the court in United States v. Washington also validated the
power of the tribes to regulate their members’ treaty fishing outside reserva-
tions at u_spal and a.ccustomed fishing sites If tribes meet certain qualifications
g_nd conditions faslnqned by the court, the state is enjoined from any regula-
tion whatsoever, Wh’lle as a matter of law under Puyallup the state possesses
a}: least concurrent_ jurisdiction to.prevent damage to the resource, a remedy
was developed which assured such iresponsible tribal management that any
state control could be precluded. See United States v. Washington, supre, 520
F.2d at 686, It was alsp provided in the injunction that a qualified tribe must
igggsts :gdfgilfco?e as t1‘cs ovlgn 1any state regulation shown to the court to be

> » conservation, Failme to d : ippi
Eribe of s st ree o, 0 so could be a ground for stripping the

The spl}ere of permissible state regulatory power over Indian treaty fishing
probably is grgatest in the case of the “in common with” treaty languaée“ What
the exact limits of state vis-a-vis tribal rights are must be determined by
reference tp the treaty language and evidence as to treaty purposes and the
understanding of the parties, Accordingly, the question of whether there is any
;;éatcot;grent state regulatory power and the extent of it would depend on those

Although the conclusion in State v. Gowdy, supre, that Indian fishing i
violation of tribal regulations subjects that fishing to state regulation app%arg
to tge bas1ca11y_correct, it should be pointed out that Indian regulation, as non-
Indian regulgtmn, takes account of many goals which are not strictly related
to conservation (e.g., allocation of fishing opportunity and fishing sites. See
Set.tler'v. Lameer, supra, 507 F.2d at 237). And violation of a tribal regulation
whch} is no_t necessary for conservation should not open an Indian guilty of
such infraction to the full range of state regulatory power. °

ABORIGINAL FISHING RIGHTS

An area which has received almost no consideration by the courts is Indi
hun'tmg.and fishing outside Indian reservation boundaryies which is Sno?del?lf
bOdI?d' in any treaty. Most Indian rights which are found in treaties are
abongma} rights that have been preserved by mention of the rights in the
treaty, xVLth'lang‘tlage preserving them all or in part, or by absence of any
language giving up the rights. Because any analysis of Indian treaties is neces-
sarll_y based upon the notion of reserved rights—that anything not given up is
retal‘ngd, tpe total absence of a treaty would argue for a continuation of
ab'%xggma} réghtshas they always were.

he rela ionship of the United States to Indians—one of having -
clusive I"lght to 'deal with the Indians and to extinguish their rig%tsi\\sgs
ﬁrsg articulated in the case of Johnson v. McIntosh, 21 U.8. (8 Wheat.) 543
(18..3).. Th'at case makes it clear that the United States succeeded to the
sovereign rlghtg of the “discovering” nations who first came to the New World
?}111;; tII;l%tiasggel;)ellg%t)é wats j‘l)l(l})]eitl; tosa right of occupancy, or aboriginal title of
. 2 S. at 596. The Suprem Jour ¢ i F th
prf‘ri(t:iples o ablor%ginal e upremie Court has recently said of these
very early became accepted doctrine in this Court that although i
'to the lands qccupled_by the. Indians when the colonists arrived becimtfe\eregtgg
in the soverelgn—-—fg‘rst the discovering European nation and later the original
States and the Un1§ed States—a right of occupancy in the Indian fribes was
nevertheless recognized. That right, sometimes called Indian title and good
agamst‘all but the sovereign, could be terminated only by sovereign act. Snce
the United States was organized and the Constitution adopted, these tribal
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‘ichts to Indian lands became the exclusive province 'of"the _federnl law. Indian
%ifle f‘ecognized to be only a right of occupancy was extinguishable only by the
United States.”
Oneide Indian Nation v. County of Oneida, 414 U.S, 661, 667 (19’7!1;)11t ¢ Indians
xclusive right of extinguishing aboriginal property rights of Indi
waghsegected in thge Indian Nonintercourse Acts, now codified in the currslnt
form at 23 U.8.C. § 177, It would appear, then, that the suﬂprem.acy clause to t.ﬁe
TUnited States Constitution, operating via 25 U.SHQ. §17 x_whlch er?bodles1 de
preemptive right of the United States to deal with Indians, wou d pr};zé: ude
the exercise of any state authority over presently existing aboriginal I‘l% h Sgt
In State v. Quigley, 52 Wash.2d 234, 324 P.2d 827 (1955): the _Was mh%l}ll
Supreme Court held that an Indian did not possess abgngmal rights w. tlh
excluded the exercise of state power to regulate }315 huntmg.'In t‘hat case,h 3
Indian failed to show that his aboriginal right continued qnextmgmsh?d. He al
been arrested on lands he had purchased from a nqn-Indlan. The Quigley pane:
was of the view that Indian title had been extingms‘he;d, al.though there was no
express statutory or other clear manifestation of' extmgu'lsl.lmex}t. The case is
questionable for this reason. Further, the court failed to distinguish betweent até
extinguishment of title as to land and the right to hunt on such Ianc}. Qox;r 0
Claims cases have made clear that the two rights are sevex:able and distine i be?
Even though aboriginal title to land may have been extn_lguisheq by a tr gs
acceptance of compensation for the government_;’s unauthomzed takmg_' of lgnh tss;
that would not necessarily extinguish aboriglna}} hunting 'and, ﬁsh_mg rig
unless they were specifically dealt with in re§o_1v1ngr the Indians’ claim agi‘;x.m?t
the government. The Interior Department Sohcltgr ‘1S‘Of the opinion that t 15} s
the case with the Kootenai Tribe of Idaho which recei.ved co.mpensqtion for
lands taken mistakenly from that tribe which never participated in a treaty with
Jnited States. L .
th(i{rémorandum from Associate Solicitor to Commissioner of ;ndlan Affairs,
dated October 29, 1975. The same opinion deals ywth th'e.quest.lon of to Wih%t
extent a state might regulate the exercise of their a}bO}'lg}nql ’rlghts, It points
out that there is no sound authority permitting state jurisdiction over.the rights,
as they would appear to be protected by the supremacy clause, But in the cziise
of Kake v. Egan, 369 U.S. 60 (1962), the Court held that. the aboriginal fishing
rights of Alaska Natives were not exclusive, and certain f-ederal regulat{ons
could not exempt them from Alaska's anti-fish tra_p.law Wlt'hout'appropnate
legislation. The Court acknowledged that the abgmgmglpsh.mg rlghfis of the
Indians’ is property over which Alaska had di§cla1med jurisdiction in its state-
hood enabling act, but that the enabling act did not mandate gxclusxve federal
jurisdiction over such matters. It seems to allow state regulation based on the
“‘migr‘atory habits of salmon” which would make the presence of fishing traps
“no merely local matter,” L.
ml)(nkeer was actually concerned with the extent of permissible federal power to
regulate and permit Indian fishing. It does not appear.that the basis for the
preemptive impact of aboriginal rights over the exercise qf stf%te regulatmcy
power was fully considered. Furthermore, the anomalous 51t}1at10n of Alask‘a
Natives was in a state of considerable uncertainfy _at the time of the Kake
decision : it has now been resolved by the Alaska l\atlxvg'Glalms Settlelee.nt Act,
43 T.S.C. §1601 et seq. The Supreme Court of Idahol will soon be de01d1qg the
question of whether and to what extent a state may regulate the gxermse of
aboriginal hunting rights of the Kootenai Tribe. State v. Coffce, No. 12040,

RECOMMENDATIONS

. is not recommended that any specific legislation be enacted rela'ti've to
iml-isgc;idn over Indian hunting and fishing rights. The subje.cf, is pohtnqally
‘char;zed in some areas, such as the Northwest. In the present milieu the 1eg1s}a-
tive process would be encumbered by emotionalis'n} and pressures from special
interests. Already a vocal non-Indian minority is call}ng for congressional
abrogation of Indian treaty hunting and fishing rights in the wake of a few
court decisions upholding those rights. Abrogation probably would be personally
distasteful to much of Congress and the public beca'mse of the qxora} and legal
questions involved. The price of compensating InQIans for extmgulshment gf
the rights would be staggering. Congress has considered the subject before in
the context of Washington Indian rights and has elected not to act. HR.J. Res,
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698, 87th Cong., 2d Sess. (1962); H.R.J. Res. 48, 88th Cong., 1st Sess, (1963) ;

S.J. Res. 170 & 171, 88th Cong., 2d Sess, (1964).

2. Courts, not Congress, are forums for resolving unsettled questions in the
area. The law is not simple or fully developed and would benefit from clarifica-
tion, particularly as to off-reservation rights. But rights vary considerably from
place to place and would have to be dealt with on an ad hoc basis rather than
in sweeping legislation. Courts are competent to discern the jurisdictional
attributes of off-reservation treaty hunting and fishing rights by reference to
the language and circumstances of the treaties involved. Principles to guide
judicial treaty construction are well established. Reference to rules of federal
supremacy, as modified by the Puyaellup rule, provides the necessary guideposts
for judicial analysis in the area.

3. To facilitate litigation to determine and enforce treaty rights, provision
should be made for tribes to recover their attorney’s fees and expenses of suit.
Presumably a lawsuit should only be necessary when the parties—-typically n
state and a tribe-—have been unable to resolve their differences short of invoking
the aid of the courts. The history of litigation concerning Indian treaty hunting
and fishing rights in the Northwest is long and tortured. Indians have spent
many years and untold sums of money litigating and relitigating rights under
age-old treaties. In the meantime, the rights have been rendered nugatory
because state police power prevents Indians from hunting or fishing pending the
outcome of the current legal battle. A concurring judge in the Ninth Circuit Court
of Appeals opinion in United States v, Washington, supra, recognized the problem :

“The record in this case, and the history set forth in the Puyallup and Antoine
cases, among others, make it crystal clear that it has been recalcitrance of
Washington State officials (and their vocal non-Indian commercial and sports
fishing allies) which produced the denial of Indian rights requiring intervention
by the distriet court. This responsibility should neither escape notice nor be
forgotten.”

To place the burden of enforcing Indian rights where the responsibility for
their denial lies, Congress should enact legislation entitling an Indian tribe to
recover its attorney’s fees and other expenses when it is successful in such a suit.
‘Without statutory authorization or special circumstances it appears that federal
courts are powerless to make such awards. See Alyeska Pipeline Service v.
Wilderness Society, 421 U.S. 24, 44 L.Ed.2d 141 (1975). Exampiles abound of
such congressional action when important federal rights are vindicated by private
litigants. 44 L Ed 2d at 155 n.33. The possibilities are many. but one approach
would be to amend 28 U.S.C. § 1362 (federal question jurisdiction for tribal
plaintiffs). It might read:

“A court may award attorney’s fees and other expenses against any litigant
to an Indian tribe which is successful in an action under this section to enforce
or prevent infringement of its property or other rights protected or secured by a
federal treaty, act, agreement or executive order.”

4. It is recommended that, independent of the question of jurisdietion over
treaty hunting and fishing rights, Congress be wary of legislation which would
indirectly result in intrusion upon Indian rights or resources. For instance,
authorization of a dam to be built on a river may not appear at first to involve
Indian rights. However, if the impact is to prevent the exercise of Indian off-
reservation treaty rights by destroying access to usual and accustomed fishing
places or damaging fish habitat and thus reducing numbers of fish available
to Indians, a direct clash with treaty rights is presented. Such projects are
vulnerable to challenge as in violation of the treaty unless Congress specifically
terminates treaty rights with appropiiate compensation. See, e.g., Umatilla Tribe
v. Froclke, U.8.D.C,, D. Ore. Civil No. 72-211 (final judgment 8/17/73) (Chal-
lenge to construction of dams which would flood fishing sites and interfere with
fish migration. Settled on stipulated judgment.).

While compensating a tribe for loss of fishing opportunity as a result of a
federal project is a lawful way to deal with the matter, (see Whitefoot v. United
States. 293 F.2d 658 (Ct. Cl. 1961), cert. denied 369 U.S. 818 (1962)), far more
desirable from the Indian standpoint would be development means to protect
the rights and minimize impacts on them from federal projects. Perhaps the
ultimate solution lies in developing a review procedure similar to that under
Section 102(C) of the National Environmental Policy Act, 43 U.S.C. § 4332,
which would require investigation and research into possible infringements on
Indian rights inherent in any proposed major federal action.

T

1




254

APPENDIX D
A ProproSAL FOR CLARIFYING THE TAx STATUS OF INDIANS

(Prepared for American Indian Policy Review Commission Task Force on Fed-
eral, State, and Tribal Jurisdiction by Daniel H. Israel)

A. Federal Tazation of Indians and Indian Property

In resolving questions concerning the extent of federal taxing jurisdiction
over Indians and.-Indian property, it is generally accepted that federal tax stat-
utes apply to Indians and Indian property unless such taxation is inconsistent
with specific rights reserved either by treaty or federal statute. Thus, while the
Tnited States has recognized that Indian tribes are not taxable entities, Rev.
Rule 67-284, 1967-2 Cum. Bull. 55, the courts have taken a case-by-case approach
to determine whether general federal taxing status should apply in a given
case to an Indian or to Indian property. In Choteau v. Burnett, 283 U.S, 691
(1931) and in Superintendent of Five Civilized Tribes v. Commissioner, 295 U.S.
418 (1935), the Court ruled that federal income statutes were designed to apply
to each individual resident of the United States and to all income from whatever
source, including income earned by an Indian. Nevertheless, the Court in Squire
v, Capoeman, 351 U.S. 1 (19568), exempted income derived directly from a trust
allotment because of the prohibition in the allotment act against taxation and
because of a provision in the applicable treaty reserving the land from taxation.
The allotment exemption was followed in and with the states in which they are
located. On numerous occasions their jurisdictional problems have involved
various attempts by the United States and the states to tax Indians and Indian
property.

The unique tax status of Indians is central to the special legal and social
relationship which the United States has created for Indians and their reser-
vations. The tax aspects of this relationship limit the United States and the
states from imposing their taxes against Indians and Indian reservations in the
same broad manner that they normally tax persons and property within their
jurisdictions. The purpose of this paper is to summarize the existing tax
relationships between Indians and the United States and the states, and to
formulate congressional legislation which would clarify the Indian tax status
in two areas which require special consideration.

I.-A SUMMARY OF THE TAX STATUS OF INDIANS

Indian tribes were once characterized as distinct, independent, political com-
munities. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). While the legal status
of Indian tribes has undergone many changes since this characterization, it
remains clear today that Indian tribes are ‘“unique aggregations possessing at-
tributes of sovereignty over their members and their territory.” United States v.
Mazurie, 419 U.S. 544, 557 (1975). As distinet political bodies with attiibutes of
sovereignity, Indian tribes have long had problems in their governmental relation-
ships both with the United States Stevens v. Commissioner, 452 F.2d 741 (9th
Cir. 1971), involving the federal taxability of income earned from allotments
which had been acquired by gift or exchange from other Indians, but it was not
followed in Holt v. Commissioner, 364 T.2d 38 (8th Cir. 1966), cert. denied,
386 U.S. 931 (1967), involving the federal taxability of income earned by a mem-
ber of an Indian tribe from leased tribal lands. Big Fagle v. United States, 300
¥.24 765 (Ct. CL 1962). United States v. Hallam, 304 F.2d 620 (10th Cir. 1962).
Commissioner v. Walker, 362 F.2d 261 (9th Cir., 1964), and Rev. Rule 67-284,
which spells out in detail the position of the Internal Revenue Service on exemp-
tions of Indian income from federal taxation, each analyze under various circum-
stances whether an Indian exemption exists to limit federal tax liability.

B. State Tazation of Indians and Indian Property

In resolving guestions eoncerning the extent of state jurisdiction over reserva-
tion Indians, it has been held that the sovereignty of Indian tribes, although no
longer the sole determining factor, must still be considered because it provides
a background against which the applicable treaties and federal statufes must be
read. McClanahan v. Arizona State Tax Commission, 411 U.S, 164, 172 (1973).
Given the existing federal relationship between Indian tribes and the United
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States, state taxation over reservation Indians or property can only be sustained
if authorized Ly an act of Congress. Moreover, such authorization must be specific
and precise for the Supreme Court recognizes that there is a “special area of state
taxation’” which requires a navrow construction to be given to the scope and extent
of state taxation authority, See Mescalero Apache Tribe v. Jones, 411 U.8. 145,
148 (1973) ; MeClanahan v. Arizona State Taz Commission, and Moe v, Con-
federated Salish and Kootenai Tribes, U.8——- 96 S.Ct. 1634 (1976).

Currently before the Supreme Court is Bryaen v. Itasce County, —U.S8 —,
96 S.Ct. 2102 (June 14, 1976) which will determine whether Congress in
enacting Public Law 280, 28 U.8.C. § 1360 and 18 U.S.C. § 1162, conferred state
taxing authority over reservation Indians and reservation property. Presumably,
a favorable outcome in Bryan will mean that Public Law 280 reservations will
be tieated no differently than non-Public Law 280 reservations—in the alterna-
tive, if the outcome is unfavorable. Indians and non-trust property on Public

Law 280 reservations will he subject to comprehensive state taxation,

Court deeisions have confirmed that the states lack the authority to tax either
Indian income earned on a reservation or Indian real and personal property
located on a reservation, whether held in trust or not. McClanahan v. Arigona
Tar Commission; Moe v. Salish and Kootenai Tribes, 44 USLW 4535, April 27,
1976. United States v. Rickert, 188 U,S. 432 (1903).

The scope of state taxing authority over Indians and Indian property.located
off the reservation is similar to the scope of federal taxing power over Indians
where ever located, Thus, Indians and their property are exempt only if =
federal statute or treaty specifically provides for an exemption. Mescalero Apache
Tribe v, Jones.

A retail trading business subject to federal control and supervision operating
on an Indian reservation, whether owned by an Indian or non-Indian, is not sub-
Jject to state taxation on its business transactions with Indians. Moe v. Salish and
Kootenai Tribes; Warren Trading Post v. Arizone Taex Commission, 380 U.S. 685
(1965). In Moe, the Court authorized the State of Montana to require an Indian
retailer to collect a tax imposed on a non-Indian purchaser of cigarettes:and in
doing so distinguished the case from the state tax which was improperly asserted
against the federally licensed trader, not the purchaser, in Warren Trading Post.
In the circumstances of the Moe case, the Supreme Court was unwilling to strike
down that portion of the state law which required the Indian retailer to collect
the tax for the state, bécause the Court found that the burden imposed on the
Indian retailer of collecting the tax did not significantly interfere with the right
of the reservation Indians to exercise governmental authority on the reservation
free of state interference. ‘

State taxation of non-Indians engaging in businesses dealing with Indian
property has been upheld either because an express act of: Congress autherized
the tax [see, e.g., British-American Oil Producing Co. v. Board of Equalization,
299 U.S. 159 (1986) ; ¢f. Santa Rita 0il & Gas Co. v. Board of Bqualization, 101
Mont, 268, 54 P. 2d 117 (1938) 1, or because it was found that the state tax would
not significantly interfere with the right of reservation Indians to govern them-
selves. Sce, eg., Oklehoma Tax Commission v. Texas Co., 336 U.S. 342 (1949) ;
Agna Caliente Band of Mission Indians v. County of Riverside, 442 F.24 1184
(9th Cir. 1971), cert, denied 405 U.S. 933 (1972) ; Moe v. Salish and Kootenai
Tribes, 44 USLW 4535, April 27, 1976. )

An important unresolved aspect of the Indian tax status involves state attempts
at taxing on-reservation business ventures entered into jointly between Indians
and non-Indians. This area of Indian taxation, more than any other, should be
clarified in order to allow tribes and individual Indians to make business and
development decisions with a reasonable degree of certainty as to their tax conse-
quences. Thus, where a reservation venture is owned and operated in part by an
Indian (or tribe) and in part by a non-Indian, the current state of the law may
result in state taxation over only the non-Indian portion. Presumably the Indian
portion of the business asSets, inventory and income would be exempt because
Congress has not specifically authorized state taxation. However, the non-Indian
portion would be taxable in the absence of either an act of Congress prohibiting
the tax or a finding that the state taxation significantly interferes with the right
of reservation Indians to govern themselves. As discussed below, the establish-
ment of tribal taxes for assertion against such ventures will demonstrate most
directly that the state taxes interfere unlawfully with the exercise of tribal
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self-government. See, e.g., Willinms v. Lee, 858 U.S. 217 (1939) ; Fisher v. District
Conrt, —— U.8. , 96 S.Ct. 943 (1976).

C. Tazation by Indian Tribes g Indi

Ample authority exists for tribes to impose taxes on Indians and non-In ians
with gmir reservgtions. Iron Crow v, Oglaele Sioux Tribe, 231 F.2d 80 (8th Qn‘.
1956) ; Buster v. Wright, 135 F. 947 (Sth Cir, 1903), appeal daszmssed, 203‘ US
599 (1906) ; Morris v. Hitchcock, 21 App. D.C. 556 (1903), aff d, 194 US 384
(1904). Even though such authority has existed for years, tribes are just now
beginning to realize the need to impose tribal taxes over reservation ventures
in order to support increasing tribal governmental_ act1v1ty.. . .

However, the assertion of tribal taxation alone will not assist tribes in expa_nd—
ing their governmental revenues. A second step is necessary to allow tribal
governments to realize 3 full and fair share of_reserv‘atlon income. Tha_t second
step is to eliminate double taxation by ousting stgite taxing aqthozrlty. The
value of tribal taxation is significantly diminished if state taxatxon‘ls not'; at
the same time prevented, for it is clearly not in the mte_rest of ":[ndlan tribes
to have Indian and non-Indian businesses on their reservations sungcted to bqth
stare and tribal taxation. Such a result will inevitably deter non-Indian }inanmal
and management involvement which is badly needgd on many reservatxons.. )

Establishing the primary tax authority of Indian tribes could be achieved
through litigation which demonstrates that the state tax creates an unacceptable
double tax burden on reservation taxpayers and hence significantly interferes
with the primary right of reservation Indians to govern .themselve§. Howeve}',
a preferred approach would be for Congress to enaqt a blll' confirming the pri-
mary taxing authority of Indian tribes over reservation business ventures. Such

ill is proposed in Part II of this paper. o

B l’i‘llxle xilsf’in Il)egal restraint on tribal taxation is found %n_the‘geneml 11m_1tatlons
on tribal governmental action imposed by the Inqian C}wl Bxghts Act, 25 U'S”Cl'
§ 1301, et seq. At least two separate problems exist: Flrsj: is whether tl}e equa

protection provisions in the Indian Civil Righys Act require thag: any tnbaldta'x
be applied indiscriminately as between Indians and non-Indians, Secon 1;
whether a tribally imposed tax on non-Indians who.have no power .to vote aln

influence tribal government policies violates the right of nor‘l-Indlans t:o_ ('us
process under law, The equal protection problems can be avoided by utilizing
tribal taxes which although authorizing taxes over Indians and non-Indians are
8o designed that the impact on less affluent Ind_lan taxpayers is mmumzedi.3
This can be achieved by imposing exemptions which would affect the leve} 0
taxation or by authorizing credits for trilt))al members in furtherance of tribal

rnmental policies benefiting tribal members. :

go’ﬁxe secondpgoncem, namely potential due process problems raised by the
inability of non-Indians to participate directly in formulating tribal goveini
mental decisions, can be ameliorated in part by establishing a governme{; a
ageney such as a tax commission whieh could include.non-Indians as members
or which could implement tribal council taxing authorizations through a pxt')océe;-
dure for rulemaking which would allow public comment and input from both

Indians and non-Indiansalike.

I1. CLARIFYING THE TAX STATUS OF INDIANS THROUGH CONGRESSIONAY, LEGISLATION

rly all of the law determining the scope of federal and state taxing
au}tgrfgii]xreonv?ei Indians and Indian reservations has been developed hy coux;l'de;j-
cisions, there are necessarily certain aspects of the tax_ statgus of Indians w ;IC
conld bhe clarified by congressional legislation. Such ]eg1.§lﬂtmn cn}ﬂd reg_v r:n_tw(]‘
existing patterns of law for its foundation and could prov1_(15e the t;xhes' the D]m (,3(
States, and the states a degree of certainty and predictability which has not here-
sted. i . ‘
to?ﬁi gﬂttiged for clarification deals with the statu,_% of Indian .tnbes as gover n;
mental units under federal tax law. This problem is well on its way to be’“?i
corrected—the result of two bills presentlv before Congress. The Indian ’I’n',a
Government Tax Status Act (8, 2664, H.R. 16058,_9‘4th Cong., 1st Sess. 1975)
attempts to provide Indian tribes with the same privileges granted generall,v. to
state and local governments, Thus. the Act would exclude fr'or'n feder‘al taxatlonl
interest on bonds issued hy Indian tribes, would allow a deduction against federa
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income tax liability for taxes paid to au Indinn tribe, would authorize estate and
gift deductions for gifts to Indian tribes, and would provide tribal enterprises
with certain exemptions from gasoline and fuel excise taxes already granted state
and local governments.

Any attempted legislation designed to create an across-the-board exemption
for Indians and/or Indian property from federal income taxation may well be
unrealistic., The exemption would be fundamentally inconsistent with the often
held position of the United States Supreme Court that federal taxes apply to
Indians in the absence of some specific statutory exemption, However, even in
the absence of such a broad exemption, the enactment of the Indian Tribal
Government Tax Status Act would provide significant benefits to reservation
Indians for it would strengthen the ability of tribes to undertake additional
governmental programs and to participate in new proprietary activities without
disturbing their exempt tax status.

Perhaps the greatest need for clarification of the tax status of Indians, which
can be achieved through congressional legislation, is in the scope of state tax
authority over reservation ventures which include both Indian and non-Indign
interests. On one hand, Congress cannot be expected to enact legislation which
would grant reservation Indians the power to sell at wholesale or retail free of
state taxation products normally manufactured and sold off the reservation, This
of course Seems to be the ruling in ifoe v. Salish and Kootenai Tribes. On the
other hand, where the subject of the venture is peculiar to the Indian reserva-
tion, such as the development of minerals, timber, commercial fish, and other
resources peculiarly associated with the reservation, Congress would be much
ore sympathetic to enacting legislation granting the Indian tribes primary jur-
isdiction to impose tribal taxes over such activities. Such legislation would pro-
vide that an authorized tribal tax imposed on a business venture would preempt
state taxes otherwise applicable,

This legislation would be in line with the current state of the law which sug-
ges?s that state laws, including tax laws, may not he authorized against non-

would create a “tax haven” for Indians. Moreover, to the extent that the stateg
Dresently have no taxing authority over that portion of g venture which is Indian
owned,' the proposed econgressional enactment would clarify the lack of state
authority over only that portion of the venture not owned or controlled by In-

ITI. CONCLUSIONS

'l‘l'le subject of the wunique Indian tax status has been given considerable at.
tention recently by the United States Supreme Court. In a number of far reach-
ing decisions the Court has clarified considerably the scope of the exemptions
enjoyed by Indian tribes, reservation Indians and Indian property against both
federal and state taxes. The scope of the exemption is significantly greater for
statg t_axes than it is for federal taxes. Federal legislation has been introduced
c}nn‘f:vmg the government tax status of Indian tribes and providing tribes with
mgmﬁc-ant' benefits, It is proposed that federal legislation be enacted to clarify
the. m0§t important unresolved aspect of the Indian tax status, The proposea
lgmslntu?n would confirm the primary authority of tribal taxation over reserva-
f'mn bnsmgsses nnd. would proYide that where reservation business ventures are
.lsltlz‘lpeh;;iftliloenc‘,ﬂy with reservation resources tribal taxing authority may preempt
. Of course, nothing in this proposed legislation would prevent tribes from assert-
ing in f(;deral court litigation that state taxation of any Iudian or non-Indian
reservation business unlawfully interfere with the right of reservation Indians

to govern themselves where the tri
0 g ] ribe has enacted a lawful tax o va-
tion business. ’ 7 that reserva
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[In the House of Representatives]

Mr. Ullman introduced the following bill; which was referred to the Committee
on Ways and Means

Be it enacted by the Senate and House of Represenlatives of the United States
of America in Congress assembled, That this Act may be cited as the “Indian

Resource Tax Act of 19767,
FINDINGS AND DECLARATION OF PURPOSE

Section 1. The Congress finds that—
(a) the governmental status and powers of Indian tribes has been re-

peatedly recognized and affirmed by the Congress, the executive branch, and
the courts from the earliest days of the Republic, and

(b) notwithstanding such recognition, Indian tribes have bieen effectively
prohibited from asserting tribal taxes on businesses owned and operated by
non-Indians located on reservations which are invelved directly with reserva-
tion resources, because states have undertaken broad taxation of reservation
resource development, and

(¢) establishing the primary tax jurisdiction of Indian tribes over res-
ervation resource development would recognize the unique goveinmeutal
status of Indian tribes, the depletion of treaty reserved Indian trust prop-
erties which often occurs as a result of the development of Indian resources,
the contribution of Indian resources to American economic needs, the spe-
cial governmental services provided to reservation Indians by Indian tribes,
and at the same time recognize the limited responsibilities which the states
have over reservation affairs.

SecTION 2. A new Section, 25 U.S.C. § 481, shall be added to Vol. 25 U.S8.C. which
shall provide, “When a tribal tax is imposed with respect to a business owned
in part or in whole by a non-Indian and the business is directly involved with
development and sale of a resource which is peculiar to the reservation or secured
for the benefit of the Indians, the tribal tax shall preempt any inconsistent state
taxes which might be otherwise applicable.” ’ o
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