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r.nr. VE~1UHA COUN1Y

In Ventura County, according to statistics from the Califdrnia De~artment?f
Health, there was one Indian child in a State-administered foster fam~ly horne l.n
1974.* There are 515 Indian children under twenty··one years ?ld III Ventura
County.j Thus, one out of 515 Indian children is in a foster family horne.

Conclusion
In Ventura Count.y Indian children are in State-administer.ed foster family

homes at a per capita rate 0.7 times (70 percent) the State-wide rate for non"
Indians in California.

LIV. YOLO COUN1Y

In Yolo County, according to statistics from the Ca~i~ornia Department .of
Health there was one Indian Child in a State-ad[l1ll1lstered foster fanll~y
home in 1974.* There are 213 Indian children under twenty-one years old 111
Yolo County.j' Thus, one out of 213 Indian children is in a family foster home,

Conclusion
In Yolo County Indian children are in State·administered foster family h0!11es

at a per capita rate 1.6 times (160 percent) the State-wide rate for non..Iudtuus
in California,

LV. YUB.~ COUN1Y

In Yuba County, aecoi dlng to statistics from the Ca~i~ornia Department .of
Health there were no Indian children in State·adnlll1lsteroo foster fanll~y
homes in 1974.* There are 94 Indian children under twenty-one years old III

Yuba County.']

LVI-LUll. COLUSA, ~IARIPOSA ASD IRISITY COUNTIES

The California Department of Health was unable to supply any. foste!;' care
data for Colusa, Mariposa and Trinity counties.* There are 278 Indian children
under twenty-one years old in these three counties,*,'

*AAIA Questionnaire. op cit.
tRace of the Population by County: op. cit. 1970: 6, 7.

IDAHO I::'iIlIA:\' AIlOl'lION A~D 1"08[1:11 CAm; S'[A'IiSIlCS

Basic Facts

1. There are 302,170 under twenty-one year olrls in the State of Idaho.'
2. There are 3,808 under twenty-one year old American Indians in the State of

Idaho."
3, There are 2lJ8,G02 non- Indians under twenty-one years old in the State of

Idaho
I. ADOPTION

In the State of Idaho, according to the Idaho Department of Health and
Wel fare, there Well' an average of 14 public agency adoptions per year of
American Indiun children from 107'3-1U"5." This data base is too small to allow
reallstic projection of the total number of Indian children in adoptive care,
,Ve can say though that during 1973-19,'5 11 percent of Idaho Indian children
were placed for adoption.

During 1073-187;'), according to the Idaho Department of Health and Welfare,
there were an average of 109 public agency adoptions per year of non-Indian
children in Idaho,' Thus, during 1973-1975, 01 percent of Idaho non-Indian
children were placed for adoption.

Conclusion

Based on the tlncoyear period 1973~19,'5, and not including any private
agency placements, Indian children were placed for adoption at a per capita rate
11 times' (1,iOOvercent) greater than that for non-Indian children; 88 percent
of the Indian children placed in adoption by public agencies in Idaho in 1975
were placed in non-Indian homes."

II. FOSTER CARE

Accordingto statistics from the Idaho Department of Health and Welfare, there
were 2~6Indian children in foster care in Fiscal Year 1976,,· This rePresents one
out of every 12.9 Indian children in the State. By comparison there were 3,,615
non-Indlnnchlldren in foster care during Fiscal Year 1976/ representing one out
of every 827 non-Indian children in the State.

Conclusion
There are therefore, hJ' proportion, 64 times (640 percent) as many Indian

children as non-Indian children in foster care in Idaho.

III. COlIBINED FOSTER CARE AND ADOPTIVE CARE

Since we are unable to estimate the total number of Indian children cur­
rently in adoptive care in Idaho, it is not possible either to estimate the total
number of Indian children receiving adoptive and foster care. The foster care
statistics alone, and the adoption data we do have, make it unmistakably clear

'IT,S. Bui eau of the Census, Census of Population: 1970. Volume I, Characteristics of
the Popuhrtlon, Part 14. "Idaho" (U,S. Government Printing Office: Washington, D.C.:
197'3), pp. 14-43,

• Ibld., pp. 14-43 (Table 19), pp" 14..·265 (Table IS9). Indian people comprise 114 percent
of the total non-white population according to Table 139. According to Table 19 there
are 7,051 non-whites under twenty-one. 7,051 times .54 equals 3,808.

a Telephone interview with Ms, Shirley Wheatley, Adoptions Coordinator, Idaho Depart­
ment of Health and Welfare, July 23. 197fJ. A total of 41. Indian children were' placed
for adoption hy the Idaho Depnrtement of Health and 'Welfare during these three years.

'Ibid. A total of 328 non-Indian children were placed for adoption by the Idaho De­
pa~ty:r of Health and Welfare during these three years.

"Telephone interView with Ms. Ruth Petley, Bureau of Research and Statistics, Idaho
Department of Health and Welfare, July '23 1976.

7 Ibid. '
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that Indian children are removed from their families at rates far exceediug those
for non-Indian children.

The above figures are based only on the statistics of the Idaho Depar~ment of
Hea lt h and IYelfare and do not include private agency placements. 'liley are
therefore minimum figures

IV\IIO .\PI'EXIlIX

County-by-County Analysis of Idaho Foster Care Statistics

1. BENEW"_o\.H, BOXSER. BOUXD_,I.RY, K001ENAI AXD SHOSHONE COUNTIES

In Benewah, Bonner, Boundary, Kootenai and ShoShon,e counties, accoI~dil~~
to statistics from the Idaho Department of Health and" elf'are, there were ..,0)

Jndian children in State-administered foster care in Fiscal Year 1!l7G 1 There are
H6 'Indian children under twontv-ouo years old in these five counties" 'I'hus one
in every 135 Indian children is in foster care

Conclusion
In Benewah, Bonner, Boundarv, Kootenai and Shoshone counti~s Indian

children are in State-administered foster care at a per capita rate 6.1 tunes (610
percent) greater than the Statewide rate for non-Indians in Idaho.

II. CLEARW-_!.TER, IDAHO, LATAH, LEWIS AN'D r-;-EZ PERCE COUNTIES

In Clearwater, Idaho. Latah, Lewis and Kez Perce counties, according to ~ta­

tistics from the Idaho Department of Health and Welfare, there were 62 Indian
children in State-administered foster care in F'Iscal Year 1976.' There are 827
Indian children under twenty-one years old in these five counties! Thus one in
every 13.3 Indian children is in foster care.

Ccmclusion.
In Clearwater, Idaho. Latah, Lewis and Nez Perce counties Indian children are

in State--administered foster care at a per capita rate 6.2 times (620 percent)
greater than the Statewide rate for non-Indians in Idaho.

III ADA:l.fS, CAXYON, GE:l.f, OWYHEE, PAYErTE AND WASHINGTON COUNTIES

In Adams Canyon, Gem, Owyhee, Payette and IYaShington counties, according
to statistics from the Idaho Department of Health and IVelfare, there were 20
Indian children in State-administered foster care in Fiscal Year 1976." There
are 298 Indian children under twenty-one years old in these six counties.' Thus
one in every 149 Indian children is in foster care

Conclusion
In Adams. Canyon, Gem, Owyhee, Payette and Washington counties Indian

chilc1ren are in ~tate-administered foster care at a per capita rate 5(3 times (560
percent) greater than the Statewide rate for non-Indians in Idaho.

1 Letter and table ("Foster Care by Region") from Ms. Ruth Petley, Research Analyst.
Idaho Department of Health and Welfare. JUly 27, 1976. These counties comprise Region
I of the Idaho Department of Health and Welfare. '.

2 The total Indian population of Benewah, Bonner, Bourrdn ry. Koo tnnnt and Shoshone
counties is 739 .. IU.S. Bureau of the Census. Census of Population: HJ70 Supplementary
Repor-t PC(Sl)-10!. "Race of the Population by County: 1970" (U.S. Govern men t Printing­
Office: Washington. DC.: 1975). rr. 12-13.] Assumipg' that the age hreu kd own ~f tl~e
Indian population of Benewah, Bonner. Boundary. hootenai and Shoshone cou n ttes IS
similar to the State-Wide age breakdown of the Indian population In Idaho, 603 percent
are under twen ty-one years old. (There are 3.808 under twenty-one year old Amortr-nn
Indians in Iil"ho on r of a tntn l Indian population of (l.31';;. See footnote 2 to the Idaho
statistics. and the U.S Census Bureau references cited therein) 739 times .~03 e~nals 416
total Indian population under twenty-one years of age in these fiye counties. 'Ihe same
formula is used to determine the Indian under twenty-one year old 'population in tbe
other Idaho counties.

'Ms. Ruth Pefley, op, ctt. These counties comprise Region I! of the Idaho Department
of Health and Welfare.

• "Race of the Population by County." loco cit.
s Ms Ruth Pefley, op .. cit. These counties comprise Region III of the Idaho Depart­

ment of Health and Welfare.
6 "Race of the Population by County," loco cit.

203

IV. ADA, BOISE, ELMOIlE AXil VALLEY COUNTIES

In AC1<I, Boise. Elmore and Yalley counties, according to sta~istics !rom t~e

Idaho Department of Health and Welfare, there were 17 Indian children III

StMe-administered foster care in Fiscal Year 1976.1 There are 2,13 Indian children
111)(11'r t wentv-one ypar" old in these four counties' Thus one in every 143 Indian
children is in foster care.

Conclusion
In Ada, Boise, Elmore and Valley counties Indian children are in State-admin­

istered foster care at a per capita rate 5.8 times (580 percent) greater than the
Stu te-wide rate for non-Indians in Idaho.

v BLAli:I·n;:. CA~fAS, CASSIA, GOOD1NO, .1EltOj\n~, I~INCOLN,

MINIVOICI., AND TWIN FALLS COUNIms

In Blaine, Camas. Cassia, Gooding, Jerome, Lincoln, Minidoka and Twin Falls
counties according to statistics from the Idaho Department of Health and Wel­
fare. th~re were 19 Indian children in State-administered foster care in Fiscal
Year 1976." There are 236 Indian children under twenty-one years old in these
eight counties." Thus one in every 124 Indian children is in foster care.

Conclusion
In Blain, Camas, Cassia, Goading, Jerome, Lincoln, Minidoka and 'I'win Falls

counties Indian children are in State-administered foster care at a per capita
rate 6.. 7 times (670 percent) greater than the State-wide rate for non-Indians in
Idaho

VI. BANNOCK, BEAR LAKE, BINGHA~f, CARIBOU, FBANKLIN, ONEIDA, AND POWERS

COUNTIES

In Bannock, Bear Lake, Bingham, Caribou, Franklin, Oneida, and Power coun­
ties. according to statistics from the Idaho Department of Health and Welfare,
there were 128 Indian children in State-administered foster care in Fiscal Year
IH76u There are 1,647 Indian children under twenty..one years old in these seven
counties." Thus one in every 12.9 Indian children is in foster care..

Conclusion
In Bannock, Bear Lake, Bingham, Caribou, Franklin, Oneida and Power coun­

ties Indian children are in State-administered foster care at a per capita rate
6.1 times (640 percent) greater than the State-wide rate for uon-Indians in Idaho.

HI BONNEVILLE, BUTTE, CLARK, CUSTER, FREMONT, JEFFERSON', LEMHI, MADISON AND
TETON COUNTIES

In Bonnevf lle, Butte, Clark, Custer, Fr emont, .Jefferson, Lemhi, Madison and
Teton counties, according to statistics from the Idaho Department of Health and
Welfar-e, there were 17 Indian children in State-administered foster care in Fiscal
Year 197(1.'" 'I'here are 335 Indian children under twenty-one years old in these
nine counties" Thus one in every 197 Indian children is in foster care.

Thus one in every 19.7 Indian children is in foster care.
Conclusion

In Bonneville, Butte, Clark, Custer, Fremont, Jefferson, Lemhi, Madison and
Teton counties Indian children are in State--ndministered foster care at a per
capita late 42 times (420%) greater than the State-wide rate for non-Indians in
Idaho.

7 Ms. Ruth Pefley,op. cit. These counties comprise Region IV of the Idaho Department
of Health and Welfare.

8 "Race of the Population by County," loco cit.
"Ms Ruth Paflev, op .. cit. These counties comprise Region V of the Idaho Department

of Health and Welfare. -
10 "Race of the Population by County," loco cit.
U Ms. Ruth Pefiey, op. cit. These counties comprise Region VI of the Idaho Department

of Health and Welfare.
1.2 "Race of the Population by County," loco cit.
13 Ms. Ruth Pefley, op, cit. These counties comprIse Region VII of the Idaho Department

of Health and Welfare.
H "Race of the Population by County" ; loc cit.
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Basic Facts

1, There are 396,110 under twenty-one year olds in ~laine'

2" There are 1,084 under twenty-one-vear-old American Indians in the State of
Maine!

3. There are 395,026 non-Indians under twenty-one in Malne.

I. ADOPTION

In the State of Malne, according to the Mnine Department of Human Services,
there was an average of two public agency adoptions per rear of Indian children
during 1974-1975." This data base is too small to allow realistic projection of the
total number of Indian children in adoptive care, We can say though that durtng
1974-1975 0.4 percent of Maine Indian children were placed for adoption.

During 1974-1975, according to the 3laine Department of Human Services, an
average of 1,057 non-Indian children were placed for adoption in Maine.' 'rhus,
during 197:l-1lf75, 0.3 percent of Maine non-Indian children were placed for
adoption.
Conclusions

Based on limited data, and not in Including any private agency placements,
Indian and non-Indian children are placed for adoption by public agencies at ap­
proximately similar rates.

II" FOSTER CARE

According to statistics from the Maine Department of Human Services, in
1975 there were 82 Indian children in foster homes." Th'is represents one out of
every 13.2 Indian children in the State By comp.uison there were 1,GG8 non­
Indian children in foster homes in 1975," representing one out of every 2G1.9 non­
Indian children in the State.
Conclusion

By rate, therefore. Indian children are placerl in foster homes l!l,l times
(1,910%) more often than non-Indians in Malne, As of 1973, the last year for
which a breakdown is available, 64 percent of the Indian children in foster care
were in non-Indian homes."

III. COMBINED FOSTER CARE AND ADOPTIVE CARE

Since we are unable to estimate the total number of Indian children cur­
rently in adoptive care in Maine, it is not possible either to estimate the total
number ofTndian children receiving adoptive and foster care. The foster care
statistics alone make it unmistakably clear that Indian children are removed
from their families at rates far exceeding those for non-Indian children.

1 U.S. Bureau of the Census, 1970 Census of the Populatton Volume I: Characteristics
of the Population, Part 21: "Maine" (Washington, D.C.: U.S. Government Printing Office:
1973). Table J 9. p. 21-4:1.

2 Ibid .. p. 21-·13 (Table 19)., p. 21-2:17 (Tnh]e 1::19)" Inc1inn Two"le eomlllisp :1.1 pelePla
of the total non-white population according to Table 1'39. According to Table 19 there are
3,098 non-whites under twenty-one. 3,098 times '35 percent equals 1,084.

3 Telpphone interviews with ::UH. Frena Plumlev. SubHtitnte CP)"f' Consnt tan t ~[ajn~

Department of Human Services, June 29-'30, 1976. Letter from Ms. Plumley, July 13,
1976.

'Telephone Intervlows with :\fs Frech Pl umley. op. cit. Cf. XiltiollalCenter for RocTn1
Statistics, U.S. Department of Health Education and Welfare, "Adoptions in 1974." DHEW
Publication No. (SRS) 76-03259, NCSS Report E-I0 (1974), April 1976. Table 1, "Children
for whom adoption petitions were granted." p. 7.

• Telephone interviews with Ms. Freda Plumley, op. cit.
• Ibid.
.. Ibid.
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I, 1969

In 1069, according to statistics from the 3Iaine Department of Human Serv­
ices, there were 82 Indian children in foster homes.' This represented one out 'of
e\'eIT 1;~,,2 Indian children in the State By comparison, there were 2,099 non­
Indian children in foster homes in 1D6D,' representing one out Of 'every 188.2
non-Indian children in the State.
Conclusion

In 1960, Indian children were placed in foster homes at a rate '14,3 times
(1,4300/0) greater than that for non-Indians in the State of Maine.

II. 1972

In 1972, according to sta tisties from the Maine Department of, II~mall Sery­
ices, there were 136 Indian children in foster homes." This represented one out
of every eight Indian children in the State. By eomparison, there were 1.918
non-Indian children in foster homes in 1972,' representing one of every 206 non­
Indian children in the State.
Conclusion

B~' rate. therefore, Indian children are in foster CIlIe at a per capita rate 25,S
times (2,580%) greater than that for non-Indians in the State of Maine.

III. 1972-,.I.ROOSTOOK COUNTY

Aroostook County (home of the Micmac and 3Ialecite tribes accounted for
more than half of the Indian foster care placements in 1972. In Aroostook
County alone, according to statistics from the Maine Department of Human
Services, there were 73 Indian children in foster care in 1972,,' This represented
one out of every 33 Indian children in Aroostook county."
Oonctusion;

In Aroostook County in 19'i'2 Indian children were placed in foster 1l0nH'S at
a rate 62,4 times (6,240 percent) greater than the State-wide rate for non­
Indians.

IV. 1973

In 1973, according to statistics from the Maine Department of Human Serv­
ices, there were 104 Indian children in foster homes." This represented one out
of everv 10.4 Jndian children in the State. By comparison, there were 1,861 non­
Indian children in foster homes in 1m3,' representing one out of every 212.3
non-Indian children in the State,
Con cl neion

In 1973, Indian children were placed in foster homes at a rate 20,4 times
(2,040 percent) greater than that for non-Indinns in the State of Maine.

1 Telephone Interviews with Ms. Freda Plumley, Substitute Care Consultant, Maine De­
partment of Human Services, ;rune 29-30, 1976. Letter from Ms. Plumley, ;ruly 13. 1976.
The years included in this historical note are the last years for which the Maine De­
partment of Human Services Is able to supply statistics,

• Ibid,
• Ibid,
• Ibid.
• Ibid, 1972 was the only year for which the Maine Department of Human Services was

able to supply a county-by-county breakdown of Indian foster care placements.
61'he t ora l Indian ponnlatlon of Aroostook Count" I. 436 IUi'l. Bnreau of the Cen-Hs.

Census of Population: 1970 Supplementary Report PC(Sl)-104. "Race of the Population
by County: 1970" (U.S. Government Printing Office: Washington. D.C.: 1975), p, 22.)
Asaumlng; that the age breakdown of the Indian population of Aroostook County is slmllar
to the state-wide age breakdown of the Indian populatton in Maine. 55.3 percent under
twenty-one years old. (There are 1,084 under twenty-one year old American Indians In
Maine out of a total Indian population of 1,961. See footnote 2 to the Maine statistics.
and the U.S. Census BUreau references cited therein.) 436 times 55.3 percent equals 241
to tnl Tnrltn n populn tion unrler rwen tv-ono ven rs of age In Aroostook County

.. Statistics from Ms. FI'Cda Plumley, op. cit.
• Ibid.
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XOTF; The Maine Indian community undertook concerted action in In~2-i·:l

concerning the massive numbers of Indian children being placed in foster c.n e
The drop in foster care rates reflects the notable progress brought about by
Maine Indian people..

The current rates reflect how much still needs to be done.
In February 1973 the Maine Advisory Committee to the United States Com­

mission on. Civil Rights held hearings into the issue. Two of the reconnnendu-
nons made by the Maine Advisory Committee were: .

1. That Maine's Department of Health and ·Welfare identify and secure
Federal funds to upgrade potential Indian foster homes for Indian children,
and that Maine's Department of Health and Welfare upgrade the homes which
it built on the Passamaquoddy Reservation.

2. That the U.S. Commission on Civil Rights initiate a national Indian foster
care project to determine if there is massive deculturation of Indian chlldren."

• Maine Advisory Committee to the United States Commission on Civil Rights, Federal
and State Services and the Maine Indian (Washington, D.C.: U.S.. Commission on Civil
Rights: 1~75), p. 89.

MICHIG.,IX IXDIAN ADOPIION A.XD FOSlER CARE STATISTICS

Basic Facts

1. 'I'here are 3,727,±38 under twenty-one year olds in the State of Mlchigan.'
2. There are 7,404 under twenty-one year old Amercan Indians in the State

of Michlgan."
3. There are 3,720,034 non-Indians under twenty-one in the State of Michigan.

I. ADOPTION

In the State of lIIichigarl, .according to the. lIIichigan Department of Social
Services" and 12 private child placement agencies in Michigan! there were G2
Indian children placed in adoptive homes during 1073. Using State figures re­
ported to the National Center for Social Statistics of the US. Department of
Health, Educuttun and Welfare," 63 percent (or 39) are under one year of age
when placed. Another 20 percent (or 12) are one year to less than six years old
when placed; 13 percent (or eight) are six years, but less than twelve "hen
placed; andd percent (or three) are twelve years and over." Using the formula
then that : 39 Indian children per year are placed in adoption for at least 17
years, 12 Indian children are placed in adoption for a minimum average of 14
years, eight Indian children are placed in adoption for an average of nine
years, and three Indian children are placed in adoption for an average of three
vears : there are 912 Indian children under twentv-one years old in adoption at
anyone tin1e in the State of Michigan. This represents one out of every 8.1
Indian children in. the State.

'l'hele were 8,302 non-Indians under twenty-one years old placed in adoptive
homes in Michigan in 1973.' Using the same formula as above, there are 122.8GO
non-Indians in adoptiv-e homes in Michigan, or one out of every 303 non-Indian
children

Conciueion
There are tlIert'fore by propoi-tion 37 times 1370 percent) as many Indian

children as non-Indian children in adoption in Mlchigan

1 U.S. Bureauor the Census, Census of Population: 1970, Volume I, Characteristics of
tlrePopulatlon,Part 24, "Michigan" (US. Government Printing Office: Washington, D.C.:
(1973), pp. 24~65"

c r t ~, Plll"ptnl ()'f thp CI)n,i;:.'l'l~; ren~ff~ of Pnnl!lntinn: 1 0''j'n: 8nl}.~f'('t Renor'ts: Fin'11 Pronol t
PC(2)-lF. "American Indians" (Washington, D.C.: U.S Government Printing Office:
1973). Table 2, "Age of the Jndtan Population by Sex and Urban and Rural Hesldence:
1fl70." p .. 8.

a Letter f'rom R.. Bernard Houston, Director, lIIlchlgan Department of Social Services,
February 23. 1973.

• Leter frOm Bethany Christian HOme. RE. Grand Rapids (4 children); Catholic
Social Services of the Diocese of Grand Rapids (11 children) ; Catholic Social Services,
Pontiac (1 child); Child and Family Services of Michigan, Inc., Alpena (2 children).
Brtghton (5 ehlldren), Farmington (5 children), Fort Huron (2 children); Child and
Family Services of the Upper Peninsula, Marquette (1 child); Family and Child Care
Service Traverse City (1 child): Clarence D. Fischer (1 child); Michigan 'Chlldren's
and Finnlly Service, Traverse City (1 child); Regular Baptist Children's Home (2
chlldren).

• National Center for Social StatIstics, U.S. Department of Health. Education and
Welf'n.re, "Adopttons In 1974," DHEW Publtcatton No, (SRS) 76-0325ll, NCSS Itoport
E-·10 (lfl74), April 1976. Table 10, "Children adopted by unrelated petitioners by age
at time of placement, by state, 1974," p.. 16.. (Absolute numbers converted Into percentages
for 'nllr~j'Osf'R. of th!s reuort.

• The median age at time of placement of children adopted by unrelated petitioners In
](}74 in lIHchil"an was 5.4 months. Ibid .. n. 15 .

• Nattonal Center for Social Statistics. U.S. Department of Health, Education and
Welfare, "Adoptions In 1973," DHEW Publlcatlon No. (SRS) 76--03259, NCSS Report E--10
(1973), July 1975. Table 1, "Children for whom adoption petitions were granted in 41
reporti ng States," p. 01
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II. FOSlER CARE

According to statistics from the Michigan Department _of S?Cial ~ervice~ 8

and seven private child placement agencies' there were 82 !n<lIall. CIHldI.en III

foster homes in 1973. This represents one ant of every 90 Indian children 111 th~
State. By comparison there were 5,801 ?on-Ir;dian ~hildrer; in foster homes,
representing one out of every 641 non-Indian children 1Il the state.

Conclusion
Bv rate therefore Indian children are placed in foster home~ 7:1 times (710

percent) more often than non-Indian children in the State of l\llclllgau.

IlL CO~IBINED FOSTER C,iRE AND ADOPTIVE CARE

Using the above figures a total of 994 under twsntv-one year old IU.dla:li chil;l,re.n
are either in foster homes or adoptive homes in t!le. State of MlclllgaJ.l' Ih;s
represents one out of eve IT 7,,'1 Indian children. Slmilarly, for non-ll1(hans. III
the State, 128,661 under twenty-one year ol~ls are. either in foster care or adoptive
care, representing one in every 28,9 non-Indian childreu .

Oonctusion ,
By rate therefore Indian children are removed flam their homes and pla~ed

in adoptive care or foster care 3.9 times (390 percent) more often than non-Indian
children in the State of :\Iichigan.

B Letter from R Bernard Houston, op, crt, h d' ). C th 11
• Letters from 'Bethany ChrIstian Home, N"E. Grand RapIds (16 c Il ren, a 0 c

Social Serviees of the Diocese of Grand RapIds (3 ehtldren) ; ChIld a,ndHFamIlk S;rbce~
f th U er Peninsula Marqnette (1 chlld) ; Detroit BaptIst Children some,' oye a

~') c~ild¥fn) . Family and t::hild Care Service, TraverseCItY
I

(5 Cchgi~aen>,; Fad'W alid
Children SerVices of the Kalamazoo Area (2 children) ; Mich gan ,ren s an am Y
Services Traverse CIty (2 children). alth Ed tl d

10 National Center for Social StatI!tlcs, U.S. Department of He , uca on an
Welfare "Chlldren Served by Public Welfare AgencIes and VOluntsarY73t::hoI3l2d_8weNlfcasrse
A I' d I tit tion March 1971" DHEW Publlcation No. (SR) -. ae,
R~~~;te~~~ (3/h)~ Ap:ll'Z7, 1973. Table 8, "Chlldten receiving: so~ial sen;;ces from
publtc welfare agencIes and voluntary child welfare agenctes and tnstttuttons.

MINNESOTA INDIAN AllOl'lION AND Fos-ncu CAItE S'f,.\TISnCS

Basic Facts

1, There are 1,58i'i,186 under twenty-one year olds in Minnesota 1

2. There are 12,672 under twenty-one year old American Indians in Minnesota!
3. There are 1,572,51'1 non-Indians under twenty..one years old in Minnesota.

1. ADOPTIOl'>

In the State of Minnesota, according to the Minnesota Department of Public
Welfnre, there was an average of 103 adoptions of Indian children per year from
1964-1975 3 Using the State's own age-at-adoption figures reported to the National
Center for Social Statistics of the U,S, Department of Health, Education and
'Welfare" we can estimate that 65 percent (or 67) are under one year of age
when placed. Another 9 percent (or nine) are one year to less than two years
old when placed; 11% (or 15) are two years, but less thun six years old when
placed : 10 percent (or ten) are six :rears, but less than twelve when placed; and
:2 percent (or two) are twelve years and over." Using the formula then that : 67
Indian children per year are placed in adoption for at least 17 years, nine Indian
children are placed in adoption f.or an Hyerage of 165 years, If) Indian children
are placed in adoption for an average of I! years, ten Indian children are placed
in adoption for an average of nine years, and two children are placed for ndoptlou
for an average of three :rears; there ale 1,594 Indian under twenty-one year olds
in adoption at anv one time in the State of Minnesota. This represents one out of
every 7.9 Indian children in the State,

Using the same formula for non-Indians (there was an average of 3,2'i'l non­
Indian children adopted per year from 196!-197;)" there are 50,5'13 under twenty­
one year old non-Indians in adoption in Minnesota" This represents one out of
every 31,1 non-Indian children in the State,

Conctueion.
There are theref'me by proportion 39 times (390 percent) as many Indian

children as non-Indian children in adoptive homes in :\Iinnesota" 97.5 percent of
the Indian children for whom adoption decrees were granted in 1[)i!··1975 were
placed with a non-Indian adoptive mother."

II. FOSTER CARE

In the State of Mlnnesota, according to the :Jlinnesota Department of Public
Welfare, there were 73i' Indian children in foster family homes in December

1 U.S. Bureau of the Census, Census of PopulatIon: 1970, Volume I, Characterlsttcs of
the Population, Part 25, "MInnesota" (U,S. Government Printing Office: WashIngton, D,t::. :
1973), pp. 25---68.

• U.S, Bureau of the 'Census, Census of Population: 1970; Subject Reports, FInal Report
PC (2)-1F, "American Indians" (Washington, D.C.: U.S. Government Printing Office:
1973). Table '2, "Age of the Indian Population by Sex and Urban and Rural ReSidence:
1970," p. 8.

3 Minnesota Department Of Publlc Welfare. "Annual Repolt Adoptions 1974-1975"
(Research and Statistics DIvision: November 1975). Table XV-A, "Decrees granted 1964­
65 through 1974..·75 by race," p. 20.

• National Center for SocIal Statistics, U.S. Department of Health, EducatIon and
Welfare, "Adoptions In 1974," DHEW Publteatlon No. (SRS) 76-03259, NCSS Report
E-I0 (1974), Aprll 1976. Table 10, "ChIldren adopted by unrelated petitioners by age
at time of placement by State, 1974," p, 16. (Absolute numbers converted into percentages
for purposes of this report.)

• The median age of children adopted by unrelated petltloners in 1974 in Minnesota was
53 months. Ibid., p. 15.

6 "Annual Report Adoptions 1974-197;1." loco cit.
7 Ibid., p, 23, Table XVIII-A. "Decrees granted 1974-·75 by tJ'pe of adoption and race

of child and race of adoptive mother."
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ID,2' This represents one out of everv 1,,2 Indian c.hiltht-n By cOllll'atisO]l,
there were ;:;,541 non-Indian children in foster family homes," representing" ouo
out of every 2838non-Indian ch iiclren in the State

Concl.u sion.
There are tLere1'ore by prportlon 165 times (l,6:)O porr ent) :B mauy Indian

chi ldren as non-Indian chlldteu in foster family homes in .vl iuuesutu.

III CO~IBI:\ED,~DOPII\E CARE .\"'D FOSlER CARE

L'sing the above figures, a total of 2,331 under twenty-one year old Indian
children are either in foster family homes or adoptive homes in the, State of
"\Iillllesot:L This represents oue out of every 54 Indian children Similarly fnr
non-Indians in the State 560,,,-! under twenty-one year olds a re either in foster
fuulil;r' homes or a(lopth'e cn re, rL'pre.-enting one ill evcrv 21; non ..Indinn children

Conclu sirm
Bv per capita rate Indian children are removed from their homes and placed

ill udop tlve care or foster family care 5.2 times (520 pei cent ) more often than
non-Inrllan children in the State of Minuesotu.

8 Minnesota Department of Public Welfare, "A Special Report; Racial Characteristics of
Children Under Agency Supervision as of December 31, 1972" (Research and Statistics
Division: November 1973). Table C., "Living Arrangement by Race of All Children," p. 3.
In this report, the Minnesota Department of Public Welfare itself states: "A larger
proportion of Indian children [receiving child..welfare services from counties and private
ng!!ncies] were in foster family homes (25.2 percent) than were children of any other race,"
IbId., p, 4.

"Ibid, p .. 3.

Basic Facts

1 There are 289,5'1'3 under twenty..ono-vear-olds in Montana'
2, There are 15,124 under twentv-one-year..old American Indians in Montana."
3 There are 274,449 non-Indians under twenty-one in Montana,

,\IlOPlIO:I'

In the State of Montana. according to the Montana Department of Social and
TIPllal;ilitation Services, there were an avet aue of 33 public agency adoptions
(If Jurlinu children pel' yeur from IfJ73-1D7'5:" TTsillg- fedetal ag-e-at-adoption
figures,' 83 percent (or 28) are under one yeu r or age whou placed .. Another 13
percent (or f'our) are one year to less than six ven rs old when placed ; and 3
percent (or one) are six years, but less than twelve years old when placed .." Using'
the formula then that: 28 Indian children per year are placed in adoption for at
least 11 years, four Indian children are placed in adoption for a minimum average
of 11 years, and one Indian child is placed in adoption for an average of nine
y eats : there are 541 Indians under twenty..one year olds in adoption at anyone
time in the State 'Of Montana. This represents one in every 30 Indian children in
the State.

Using the same formula for non-Indians (there were an average of 117 public
agency adoptions of non-Indians pel' year from 1973-19i5) ,. there are 1,898 non­
Indians under twenty-one years old in adoptive homes at anyone time; or one
out of every 144.6 non-Indian children

Conotasion:
There are therefore by proportion 48 times (480 percent) as many Indian

chl ldren as uon-Indian children in adoptive homes in Montana; 87 percent of
the Indian children placed in adoption o;r public agencies in Montana from 1013­
1975 were placed in non-Indian homes 7

II. FOSlER CARE

In Montana, according to the "fontana Department of Social and Rebabilita..
t.Iou Services, there were 188 Indian children in State-administered foster care
during .Iune 19768 This represents one out of every 8004 Indian children in the
state. In addition the Billings Area Office of the U.K Bureau of Indian Affairs
reported 346 Indian children in BIA foster care in 1071, the last year for which
stutistics have been compiled .. o WIlen these children are added to the State

1 U.S .. Bureau of the Census, Census of Population: 1970. Volume I,Characteristics of
thf.:.rtllo}J111;~tiO')11; l'art 28, "Muutnnn ' {F,~ Goverrnnou t Printing Otfice : Wnshington, D,C" :
In, .•). n. _8-.",

e F"S, Burenu of the CPllSUS. Census of Population : 1~170: RllhJeet Roports, F'Inul Rpoort
PC(:.n,-1Il\ UAmt~l'i(:an Imlln ns" (\Y'Hshlngtoll. D.C.: U.S (;o"£>!'Umf'nt, Printing- Office:
l!Ij';l). 'I'n hle 2, "Age Of the Indlu n 1'opnlation by ;,ex and Urban and Rural Restdence :
lHiO." p n.

3 Telephone m tervtew with Mrs Betty l~llY. Arlopt lon Consu ltnn t, State of Montana
f-'ocial Hod Rehnbtlttn tlon Serv lces. •Ju ly 20, 107H

I :\ationnl Cen-ter 1'01' :-':oellll Ntlltb-:tin.: lI.,~. J)f'Pl1rtIlH'nf- of l It-nl t h. ll:flllf"ation. n nrl ""'1­
fare. "Adoptions in 1071." DHEW Publicn.tlon No. (SItS) 7:1-03250. :>ICSS Roport I~-10

(lD71), May'. 23, 1973. Table 6. "Children adopted bv unrelated pe tlttoners : Percentage
dtst.rthntton by age at time of placement, by type of placement, 197L"

5 1 % of the adoptions involve children twelve years and older, Ibid,
G Telephone interview with Mrs. Betty Bay, July 20, 1976,
7 Ibid ..
8 Letter from Ms. Jeri Davis, Research Specialist Bureau of Statistics and Research,

State of Montana Social and Rehabilitation Services, .July 12, 1976.
." Pivision of Social Services US. Bureau of Indian ,\fl'airs, "Fiscal year 1974-Child

";elfal'e (Unduplfca ted Case Count by Areas) " Table, p 1
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figures, we can estimate that there are a total of 534 Indian children in foster
care at anyone time in Montana, representing one out of every 283 Indian
children in the State, By comparison, there were 755 non-Indian children in
State-administered foster care during June 1976,'° representing one out of every
363,5 non-Indian children in the State.

Conclusion
By rate therefore Indian children are in foster care at a per capita rate 12.8

times (1,280 percent) greater than that for non-Indian children in Montana,

III. COMBIXED ADOPTIVE CARE A!\D FOSTER CARE

L'sing the above figures, a total of 1,075 under twenty-one-year-old Indian
rhlldren are either in foster homes or adoptive homes in the State of Montana,
This represents one in every 14,1 Indian children. Similarly, for non-Indians in
lhe State 2,653 under twenty-one year olds are either in foster care or adopti ve
care, representing one out of every 1034 non-Indian children,

Conclusion
BJ rate Indian children are removed from their homes and placed in adoptive

care or foster care 7.3 times (730 percent) more often than non-Indian children
in the state of Montana.

The above figures are based only on the statistics of the Montana Department
of Social and Rehabilitation Services and do not include private agency place­
ments. They are therefore minimum figures.

10 Letter from Ms Jeri Davis. op . cit,

NEVADA ADOPIIO:'i' A:'i'D FOSTER CARE STATISTICS

Basic Facts

1. There ate 191,657 under twentv-one-year-olds in Nevada.' ,
2. There are 3,739 under twenty-one-year-old American Indians in Nevada."
3 There are 187,918 under twenty-one-year-olrl non-Indians in Nevada.

1. ADOPTIO;:"

In Nevada, according to the Nevada State Division of 'Welfare, there were an
a verage of seven public agency adoptions of Indian children per year in 1974­
19m.> This data base is too limited to permit an estimate of the total number of
I~~ian c~ildren !n adoption in Nevada, However, it does indicate th~t during
HlI4-197,) adoption petitions were granted for it searls' average pf one out of
every 534.1 Indian children in the State .

Using the same formula for non-Indians (there were an average of 34;) public
nltency adoptions of non-Indians in Nevada in 1974--1975)" adoption petitions
"ere granted for one out of every 555.5 non-Indian children in the State.
Conotusion.

Based on limited data, by per capita rate therefore, Indian children are
adopted approximately as often as non-Indian children in Nevada.

II. FOSTER CARE

In Nevada, according to the Nevada State Division of Welfare there were 48
Indian children in foster care in June 1976" In addition, the Inter:Tribal Council
of Nevada reported 25 Indian children in foster care." This combined total (73)
represents one III every 512 Indian children. By comparison, there were 527
non-Indian children in foster care,' representing one in every 3566 non-Indian
children in the State ..

Conclusion.

BO' per capita rate, therefore, Indian children are placed in foster care 7.0 times
(700 percent) as often as non-Indian children in Nevada. ' .,

In COMBINED FOSlER CARE AND ADOPTIVE CARE

. Since ~ve are tl~ab!e to est.in:ate the tot;aI nu.mher of Indian children currently
III adoptive care 1Il Nevada, It IS not posslble el ther to (,Htilllat!' the totu l number
of Indiun ch.i1drl'1l .rl'cpiving adoptive and foster crue. The foster <;llre statistics
alon.e. make It un.IlllstakabI! clear that Indian children are removed from their
faml.lles at rates far exceeding those for non-Indian children.

1 U.S. Bureau o~ the C:n.~u.s, 197?, Census of the Population, Volume I: Characte"istics M
th~. Population, Part 30. Nevada (Washington D.C,: US. Govcrnmenr Prluttuc Office'
191'3), "I'able 19. p 30-:3fl. ' . ,., .

." Ibid" p. 30-36 (Table 1fl). p. 30-207 (TRbl!' 139). Indian people comprise 188 pcr-cent
of tl,lf' totnI nouwhf to population nrronlillj.; to Tnblc l:Hl. ..-\c('orrling- to' THhl~ in if:lIf're 'fire
1 f)8~,~D nOl1-whl trs unrlr-r tWPl1t y-ono 1D,fL'H)X 1 R,q TWr('('1l1:-<{. j:;O. ' .
, 'Ielepho~e interylew with Mr-~ Ira Ou nn, Chief of Research n nrl Statistics. Nevada
Sta~e Dtvtsion of vv "Hare, JUIJ'.l~, 1976. The 19rt adoption figures are also available in:
Nattonul Center for Social Stn.tfs'tlcs, U.S. Department of Health Educnt'on and 'Velf-tre
"Adonrlons in 1974.", DHRW" Pubttca.ttons "t:'o (SHS) 76·-(l32·;)9, NCSR Heport 1£:""10
(1974), April 1976. 'Iable 3, Children n.dop ted liv llnrelrtted petitioners". p 9 (All of
the Indian children placed for cadcjrtton by the Nevada St~t~ DiI;ision o/kel;a~e in 1971
were adop ted by unrelated pettttoners.) .

~ Telephone interview with Mr. Ira Gunn, July 10, 1976
; Letter from Mr. Ira Gun n, August 2, 1976.

C TelIP~o~e, interv~ew with Mr. _1£frail11 Flstrarla , Chicf, Field Services, Inter-Ttlbal
f o~ncl.o ei"J.df (NI,£Cl, August :J, 1976. NITC reported a total of 42 Indian children in
~i~l~rth;rSt~tew TOhm l'17ye in ~oster homes (mostly non-Indlanj under a BIll. contract
State figures.· ese lave een subtracted from the total to avoid duplication of

1 Telephone In te rvfew with ':)11' Ira Gunn, July 15, 1976
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N;;w MEXICO IXIlrA:" ADOPIIO:" AXIl FOSlER CAllE STATrSIlCS

Basic Facts

1. There are 461,535 under twenty-one-year-olds in the State of New Mexico.'
2. There are 41,316 under twenty-one-year-old American Indians in the ~tate

of New Mexleo."
3. There are 420,219 non-Indians under twenty-one in the State of New Mexico

L ADOPTIOX

In the State of New Mexico. according to the New Mexico Department of
Health and Social Services, there were 13 American Indian children placed for
adoption by public agencies in Fiscal Year 1976." This data base is too small to
allow realistic projection of the total number of Indian children in adoptive care.
We can say though that during Fiscal Year 1976, 0.003 percent of New Mexico
Indian children were placed for adoption by public agencies.

During fiscal year 1976, according to the New Mexico Department of Health
and Social Services, there were 77 non ..Indian children placed for adoption hv
public agencies! Thus during I;'Y 1973, 0.02 percent of Xew Mexico non-Indian
children were placed for adoption by pnblic agencies

Conclusion
Based on limited data. and not including any private agency placements.

Indian children were placed for adoption by public agencies in fiscal year 1076
at a per capita rate 1.5 times (150 percent) the rate for non-Indian children.

II. FOSlER CARE

In the State of Xew ~fexico, according to statistics rrom the New Mexico De"
partment of Health and Social Services, there were 142 Indian children in foster
homes in June 1976.' In addition the Navajo and Albuquerque area offices of
the C.S. Bureau of Indian Affairs report a combined total Of 145 Indian children
in foster homes in New Mexico." Combining the State and BIA figures, there were
2.'37 Indian children in foster homes in June 1976. This represents one out of
every 144 Indian children in the State. By comparison there were 1,225 non­
Indian children in foster care in June 1976,' representing one out of every 343
non-Indian children

Conclusion
By per capita rate Indian children are placed in foste.r care 24 times (240

percent) as often as non-Indian children in New Mexico.

1 U.S. Bureau of the Census, Census of Population: 1970. Vol'ume I. Characteristics of
the Population. Part 33, "New )Iexico" (U.S .. Govorrrmerst Printing Office: Washington,
DC. : 1973), p. 33,-34

2 US. Bureau of the Census. Census of Popula tion : 1970; Sub.iect Reports, Final Report
pC/:n-·lf'."Anwrlcnn In(lialls""'"nsbiU2:trm. D.C.: r.s:." (;ov'eJ'nnlCnt Printing' Offiefl.:
1973), Table 2, "Agoe of the Indln n Population by Sex a nd Urban and Rural Restdence :
JDiO." p 10,

3 Telephone i nterv te w with ~rs Hel di Il lanes Axais tn n t .vdopt ton Director. New Ml'xico
Depar-tment of Health and Social Services, July 2~3, !H7G

, Ib ld.
5 Telephone in tervIew wl t h )Is, Pa t DieT'S, Social Sen'ices Agency, New Mexico Depart­

ment of Health and Social SerTices, July 26. 19i6,
6 The BIA Navajo Area Office reported 18 Indian children in foster care in New Mexico

during Allril 1976 (Telephone in terview with )11'. Ste,e Lacy, Child Welfare Specialist.
Navajo Area Office. July 26. 1976,) TIre BL-\ Albuquerque Area Office reported 172 Indian
children in foster homes in New Mexico during June 1976. (Telephone interview with Ms.
Betty DilIrr.an, Dtvixion of Social Services. Albuquerque Area Office, July 28, 1976). Of tlie
HlO children the BIA had In foster homes in New )le"lco. 45 were under a BIA contract
with the State under which the BIA reimburses thr- State for foster care expenses These 45
children have been subtracted from the BL-\ total. 190-45=145

1 Telephone inteniew with )Is Pat Diers, op cit
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U,S. BUREAU OF IXDIAN AFFAIRS BO,,,"RDING SCHOOLS

In addition to those Indian children in foster care or adoptive care. 7',428 Indian
children in New Mexico are away from home and their families ~lO:;t of t.he rear
attending boarding schools operated by the U.S. Bureau of Indian Affall',s ~n
additional 1,324 Indian children in New Mexico live in BIA-opel~teddOl'll1ltones
while attending public schools." These children properly belong III aJ.lY con;puta­
tion of children separated from their families Adding the 8,752 Indian chltdren
in federal boarding schools or dormitories in New Mexico to those in foster care
alone there are a minimum (oxcluding adoptions) of 9,039 Indian children sepa­
rated' from their families. This represents one in every 4,6 Indian children in
New Mexico.

Conclusion
By per capita rate therefore Indian children are separated from their families

to be placed in foster care or boarding schools 74,6 times (7,460 percent) more
often than non-Indian children in New Mexico.

s Office of Indian Education Programs, US. Bureau of Indian Affairs, "Fiscal Year
J 974 Statistics Concerning Indian Educa'tion" (Lawrence, Kansas: Haskell Indian Junior
Collsge : 1975), PP. 12-13.

• rae., pp, 22-23.
(216)

NEW YORK ADOPTION AND FOSTER CAllE SrATISTICS

Basic Facts

1, There are 6,726,515 under twenty-one-vear-olds in the State of New York.!
2 There are 10,627 under twenty-one-year-old American Indians in the State of

New York."
3. There are 6,715,888 non-Indians under tweuty-one in the State of New York.

1. ADOPTION

In the State of New York, according to the Xew York Board of Social We]f.are,
there were 12 Indian children placed for adoption as of June 1976." This data
hase is too small to allow realistic projection of the total number of Indian chil­
dren in adoptive care. ""Ve can say, though, that as of June 1976 0,1 percent of
New York Indian children were placed for adoption,. '

As of March 1976, according to the New' York State Board of Social 'Welfare,
1,807 non-Indian children were placed for adoption in New York! Thus, as of
March 1976, 0.03% of New York non-Indian children were placed for adoption.

Conclusion
Based on limited data, Indian children are placed for adoption at a per capita

rate 33 times (330%) the late for non-Indian children in New York.

II. FOSTER CARE

According to statistics from the New' York State Board at Social Welfare there
were 142 Indian children in foster (family) boarding homes in June 1976:5 This
represents one out of every 74.8 Indian children in the State. Bv comparison
there were 30,1 i'O non-Indian children in foster (family) boarding hdmes in March
1976,· representing one out of every 2226 non-Indian children in the State.

Conclusion.
. By per capita rate therefore Indian children are placed in foster homes 30

trmes (3?0 percent) as often as non-Indian chihlren in New York.
An estimated 965% of the Indian children in foster (family) boardlnz homes

are placed in non-Indian homes 7
'"

IlL COMBIXEIJ FOSTER CARE AND ADOPTIVE CAllE

. Since ;ve are u~ah~e to~stim~t~ the torrrl ,number of Indian children currently
111 ad?ptn:e care, III New York, It IS not possJide either to estimate the total Hum­
her of Indian child1en receiviug adopti"eand foster care, The foster care statistics

1 U;S. Bureau of the CepSll;g, Cen~:,~ of fopll,lati?n,: 1970, Volume. I, Cluuactertstlcs of
the. I oplllatl?n" Part 31, Se~~lOn 1, New Iork (G.:s Government Printing Ofiice: Wash"
tn aton , D.C,. 1.)73), P :\4-1;)

'Vi:> )\ureall of the Census. Census of Popnlation : lflj'O' Suhject Reports Final Report
PC (2)-,lF. "Amerlca n Tndi a ns " (Wa s h lnrrto n. D,C.: US' Government Pr:inting' Offiee:
~gT.~:,; T~.n~~~ z. HAge of the IIlc1iun L'opu lnt i on h~' ~PX lind Urhan and Ru ra I Residence:

~ :l,Le,ttpf a,1u1 ,.COIllPI~t('r lll'int>·ont fr om ~rl ll or nnrrj f:. n('I'n~tpin. Dlr-octo r Bureau of
C11I11,lIPII s .sel':lc(,~". New ) (Irk Rtfltf' J:OHld ot ~oclal \\'plfal'!~ .Tulv J(, lQ7C •

," 'I'elcphouo 1nt<;II'1e\\' with Mr. Be rn.ud C; Bt rns tel n Sf'''''; Yo':kS)tat~ B~ar·{l of Social
"fllflJ1'e. l ulv :21,1!lj"(; J .. , ,

: Letter nlHI, computer J?rint-out from ~Ir. Bernard S Bernstein, op cit.
_ ~el.('phOl.H'I InteY-\Iew wf th ~lr. Ber nard S. Bernstein, op, cit.
, ,!!;IS eS!1l1l3;te IS based on teleplJOne interviews from .Jnly 22-27, 1976 with Department

of Social SerVIce:=: l)~er~o~l1el In. Cn ttrn ancus Eri0. XiaU'urn. and Onondaga cou~tIes 1'15
~,ntr"~ a tO~~l of ~'J() Iridtan children llnde! puhl ic ca re in foster (family) boarding homes
1.1 , n ne 10.1, "ere piaee,l III these f'oui countros-c-n nd approximatelj 111 of such place..
mnn rs were In nnn-Intlln n homes
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alone and the adoption data we do have, make it tl1lItlistakahl~clear that Indian
child;en are removed from their families at rates far exceeding those for non-
Indian children. . . d . tl .

KaTE. A report on the numbers of American In~ia~ children 111.a op :on III
New York State would be incomplete without men~IOmng those IndlaIl; children
placed by the Indian Adoption Project, a cooperative efofect of the T,!.S. Bureau
of Indian Affairs and the Child Welfare League of America. From 1~;}8-19?7, the
nine full years of operation by the Indian Adoption Project, 7~ In.(lla~ clll~dr.eni'
mostly from Arizona and South Dakota, were placed for adoption III New York.

NEW YORK ApPENDIX

Analysls of Upstate Xew York Counties With Greater Than 1,000 Total Indian
Population

I. CATT.~RAUGUS coun rr

In Cattaraugus County, according to statistics from the New Yorl~ State Bo~rd
.of Social Welfare, there were 23 Indian children in foster (fnrnllv ) boarding
homes in June 1976.'a There are 548 Indian children under twenty-one years old
in Cattaraugus County." Thus one out of every 238 Indian children is in a foster
(family) boarding home.

Conclusion
In Cattaraugus County Indian children are in foster (family) boarding homes

at a per capita rate 9.4 times (940 percent) greater than the state-wide rate for
non-Indians in New York.

II. ERIE COUNTY

In Erie County, according to statistics from the New York State Board of Social
Welfare there were 53 Indian children in foster (family) boarding homes in
June 1976: There are 1.654 Indian children under twenty-one years old in Erie
County! Thus one out of every 31.2 Indian children is in a foster (family) board­
inghome.

Conclusion
In Erie Countv Indian children are in foster (family) boarding homes at a

per capita rate 7:1 times (710 percent) greater than the State-wide rate for non­
Indians in New York.

III. FRANKLIN COUNTY

In Franklin County, according to statistics from the New York State Board of
Social Welfare. there were five Indian children in foster (family) boarding homes
in June 1976." There are 696 Indian children under twenty-one years old in Frank­
lin count,' Thus one out of every 1392 Indian children is in a foster (family)
boarding home.

Conclusion
In Franklin County Indian children are in foster (family) hoarding homes at

a per capita rate 1.6 times (160 percent) the State-Wide rate for non-Indians in
New York.

1 David Fanshel. Far From the Reserriction: The 'I'ransracial Adoption of Amerioan
Indian Children (Metuchen, RJ.: The Scarecrow Press. Inc.: ID72l, pp. 34-35 'l'he
Indian Adoption Project placed a total of 3D5 Arne rton n Jnritnu children for adoption ill
l!(J states and Puerto Rico, vir tna lly a lwa ys with non-Indian familicH.

1n Let tor an d com pu ror prin t ... out from ~II', Bcr n n rrl S. BClu;..;tein, Dl rector, Bureau of
Chilrlren's Services. New York State Board of Social Welfare, .Iutv 16, 1976.

"-11.6% of the New York Indian population is under twenty-one years old. [U.S. Bureau
of the Census, Census of Populatton : 1070; .Subjec't Report ,PC(2)-lF, "American Indians"
(Washington, D.C.: U.S. Government Printing Office: '1973), Table 2, "Age of the Indian
Population by Sex and Urban and Rural Residence: 1070," p. 10. J The total Indian
population of Cattaraugus County is 1,318. [U.S. Bureau of the Census, Census of Popula­
tion: 1970 Snpple:nentary Report PCIS1)-104, "Race of the Population by County: 1970"
(Washington D.C.: U.S. Governrnent Printing Office: 1075). p. '32.1 1,318X.4113=548. The
same formula is used to determine the Indian under twsnty-oue year old population in the
other Xcw York counties.

3 :\Ir. Bernard S. Bernstein, op. cit,
• "Race of the Pcpulation bJ' County: 1970," op. ctt., p. 32.
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IIi Monroe County, according to statistics from the New York State Board of
.Soclal Welfare, there were four Indian children in foster (family) boarding
homes in June 1976: There are 520 Indian children under twenty-one years old
in Monroe County." Thus one out of evcij ]30 Indian children is in a foster (fam­
ily) boanling horne.

.Conclusion
In Monroe County Indian children are in foster (family) boarding homes at a

per capita rate 1.7 times (170 percent) the State-wide rate for non-Indians in
New York.

V. NIAG .r~RA COUNTY

In Xingfna County. according to stn t i st ics from the New York State Board of
~ocial Welfare, there were 12 Indian children in foster (family) boarding homes
111 .Tune 1()76 5 There are 74H Indian chiILII en under twenty-one vears old in Nin ..
gal'll County," Thus one out of eYers 62'1 Indian children is in afoster (family)
boarding home.

Conclusion
In Niagara County Indian children are in fostr-r (family) boarding homes at a

per capita rate 3.6 times (360 percent) greater than the State..wide rate for non­
Indians in New York.

VI. ONONDAGA COUNTY

In Onondaga County, according to statistics from the New York State Board
-of Soci~l Welfare, there were 27 Indian children in foster (family) boarding
~lOmes lJl .June 1976: There are 942 Indian children under twenty-one years old
III Onondaga County." Thus one out of every 34.9 Indian children is in a foster
(fumilr) boarding home.

Conclusion
In Onondaga County Indian children are in foster (family) boarding homes

at a per capita rate 6,1, times (640 percent) greater than the State-wide rate
for non-Indians in New York.

""II'. Bernard S. Bernstein, op. o-ft.
• "Race of the Population by County: lOW," op .. cit, p. 33.



NORIH DAKOTA ADOPTION AND FOSTER CARE STATISTICS

Basic Facts

1. There are 261,998 under twenty-one year olds in the State of North Dakota 1

2. There are 8,186 under twenty-one-year-old American Indians in the State
-of North Dakota .. 2

3 There are 253,812 non-Indians under twenty-one in the State of North
Dakota.

I. ADOPTION

In the State of North Dakota, according to the Social Service Board of North
Dakota, there were 16 Indian children placed for adoption in 1975 3 Using State
figures reported to the National Center for Social Statistics of the U.S. Depart­
ment of Health, Education and Welfare; we can estimate that 86 percent (or 14)
are under one year of age when placed. One child is between one and two years
old; and one child is between two and six years ald." Using the formula then
that: 14 Indian children are placed in adoption for at least 17 years, one Indian
child is placed in adoption for 16.5 years, and one Indian child is placed in
adoption for 14 years; there are an estimated 269 Indian children in adoption
in North Dakota. This represents one out of every 30.4 Indian children in the
State.

Using the same formula for non-Indians (there were 178 non-Indian children
placed for adoption in North Dakota in 1975) ,. there are an estimated 2,943
under twenty-one-year-old non-Indians in adoption in North Dakota. This repre­
sents one out of every 86.2 non-Indian children in the State.

Conclusion
There are, therefore, by proportion 2.8 times (280 percent) as many Indian

children as non-Indian children in adoptive homes in North Dakota; 75 percent
of the Indian children placed for adoption in 1975 were placed in non-Indian
homes.'

II. FOSTER CARE

In the State of North Dakota, according to the Social Services Board of North
Dakota, there were 218 Indian children in foster care in May 1976." This repre­
sents one out of every 37.6 Indian children in the State. In addition, there were
78 North Dakota Indian children receiving foster care frOlU the U.S. Bureau of

1 U.S. Bureau of the Census, Census of Population: 1970, Volume I. Chaructertsttcs of
the Population, Part 36, "North Dakota" (U,S. Government Printing Office: Washington,
DC.: 1973), p. 36-~8.

2 Us. Bureau of the Census, Census of Population: 1970; Subject Reports, Final Report
PC(2)-lF, "American Indians" (Washington, D.C.:, U.s. Gove rn men t Printing Office:
1973). Table 2, "Age of the Indian Population by Sex and Urban and Thural Residence:
1970." p. 12.

3 Telephone interview with Mr. Donald Schmid, Admtntstrator, Child Welfare Servlces,
Social Services Board of North Dakota, July '21, 1976, These children were placed by
three private agencies that do virtually all the adopttons in North Dakota. The Social
Services Board rarely, if ever, handles adoptions .

• National Center for Social Statistics. U,S. Department of Health, Education and
Welfare, "Adoptions In 1974." DREW .Publ ica tf on No. (SRS) 76~032,;')9, NCSS Report
E;-10 (1974). April 1976, Table 10; "Children adopted by unrelated petitioners by age at
ttme of placement, by State, 1974,' p. 16. (Absolute numbers converted into percentages
for purposes of this report.)

s 3 % of the children are between six and twelve y~ars.old: and 1 % are twelve or older.
t Ibid.), The median age for children placed in adoption in North Dakota was two months.
Ibia.• p, 15,

: j;,~~phone interriew with Mr. Donald Schmid, op. ett, (See footnote 3.)

• Ibid.
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Indian Affairs in :Ma:r 1976.9 The combined total of 296 Indian children in foster
care represents one out of every 27.7 Indian children in the State. By comparison
there were 455 non-Indian children in foster care in :May 1976/0 representing one
out of every 557.8 non-Indian children.
Conclusion

There are therefore by proportion 20,1 times (2,010 percent) as many Indian
children as non-Indiau children in foster care in North Dakota.

III. COMBINED ADOPTIVE CARE AND FOSTER CARE

Using the above figures, a total of 565 under twenty-one-year-old Indian
children are either in foster homes or adoptive homes in the State of North
Dakota. This represents one out of every 14.5 Indian children. Similarly for
non-Indians in the State 3,398 under twenty-one year olds are either in foster
care or adoptive care, representing one out of every 74,7 non-Indian children.
Conclusion

By per capita rate Indran children are removed from their homes and placed
in adoptive care or foster care 5.2 times (520 percent) more often than non­
Indian children in the State of North Dakota.

• ~elephol}elnterviews with Mr. Roger Lonnevik and Ms. Beverly Haug, Division of
SOCIal SerVIces, U.S. Bureau of Iridtan Affairs Acberdeen Area Office Julv 2(}~21 1976
The BIA had 114 ~orth Dakota Indian children in foster care in May 1976. As of Aprii
1976 (the last mon th for which the BIA has statistics--BIA indicates that the numbers
do not fluctuate stgniftearrtly from month to month), 36' Indian children were in foster care
administered by the State. but paid for by the BIA.. 114 ....36=78. ' '. c

10 Telephone Interview with Mr. Donald Schmid, op.. cit.



OKLAHOMA INDIAN ADOPTI~X AXD FOSTER C!.RE STATISTICS

Basic Facts

1. There are 974,937 under twentv-one-vear-olds in the State of Oklahoma.'
2. There are 45,489 under twenty-one-year-old American Indians in the State'

of Oklahoma.'
3. There are 929,448 non-Indians under twenty-one in the State of Oklahoma.

I. ADOPTION

In the State of Oklahoma, according to the Oklahoma Public Welfare Com­
mission, there were 69 Indian children placed in adoptive homes in 1972." Using
federal age-at-adoption figures,' 83 percent (or 57) are under one year of age
when placed. Another 13 percent (or nine) are one year to less than six years
old when placed; 3 percent tor two) are six yeaFs, but less than twelve years
old when placed; and 1 percent (or 1) are twelve years of age and older. Using
the formula then that: 57 Indian children per year are placed in adoption for at
least 17 years, nine Indian children are placed in adoption for a minimum aver­
age of 14 years, two Indian children are placed in adoption tor an average of
nine years, and one Indian child is placed for adoption for an average of three
years; there are an estimated 1,116 Indian children in adoption in Oklahoma.
This represents one out of every 40.8 Indian children in the State.

Using the same formula for non-Indians (there were 317 non-Indian children
placed in adoptive homes in 1972)," there are an estimated 5,144 under twenty­
one year old non-Indians in adoption in Oklahoma. This represents one out of
every 180.7 non-Indian children in the State.
Oonclusion

There are therefore by proportion 4 4 times (440 percent) as many Indian
children as non-Indian children in adoptive homes in Oklahoma.

II. FOSlER CARE

In the State of Oklahoma, according, to the Oklahoma Public Welfare Com..
mission, there were 335 Indian children in State-admlnistered foster care in,
August 1972.· In addition, there were two Oklahoma Indian children receiving
foster care from the U.S. Bureau of Indian Affairs in 1972.' The combined total;
of 337 Indian children in foster care represents one out of every 135 Indian
children in the State. By comparison there were 1,757 non-Indian children in
foster care,' representing one out of every 529 non-Indian children.

'o..S. Bureau of the Census, Census of Population: 1970. Volume I, Characteristics of
thA Prmnl-t tion. Part 38, "Oklahoma" (U.S. Government Printing Office: Washington. DC.. :
1973). p .. 38-48.

• U.S. Bureau of the Census, Census of Population: 1970; Suhject Reports. Final Rsport
PC(2)-lF. "American Indians" (Washington. D.C: U.S. Oovernrment Printing Office:
1975). Table 2, "Age of the Indian Population by Sex and Urban and Rural Residence:
1970," p. 12.

• Letter from L. E. Rader. Director of Institutions, Social and Rehabll i ta.ttve Services,
Oklahornn Puhllc Welfare Commission. Mil>' 2. inr t.

• Na tlona! Center for Soef al Stati"tlc". U.S. Department of Hen.l th, Flducn tton and Wel­
fare. "Adoptions In 1971." DHEW Publtcatton ,",0. (SRSl i'R-.03259. NCSS Report E·~lO'
(1971). :\1ay 23. 1973. Table fl, "Chtlrlren adopted bv unrela ten petitioners: Percentage
distribution by age at time of placement, by type of placement, 1971,"

• Letter from L. Eo Rader, op .. cit.«tua.
• Division of Social Services. U.S. Bureau of Indian Affairs, "Fiscal year 1972~·Chll(l

Welfare-Unduplicated Case Count [b, States]" (Table),
"National Center for Social Statistics. US. Department of Health. Education and We]'·

fare, "Children Served b>' Public 'Welfare A.<!'encles and Voluntary Child Welfnre Ag'encles
and Institutions March 1971." DREW Publication No. (SRS) 73~03258; NeSS Report'
E-9 (March 19i1), April 27, 1973, Table 8.
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Oowlusion

'!'here are therefore by proportion 3.9 times (390 percent) as many Indian
children as non-Indian children in foster care in Oklahoma.

Ill. COMBINED FOSTER CARE AND ADOPTIVE OARE

Uslng the above figures, a total of 1,453 under twenty-one-year-old Indian
Chl!dreu are. either in foster care or adoptive homes in the State of Oklahoma
'!'hIS represents one out of every 31.3 Indian children. Similarly for non-Indian;
m the State6,9?1 under twenty-one year olds are either in foster care or adoptive
care, representmg one out of every 134.7 non-Indian children.
Oonclusion

. By per. capita rate Indian children are removed from their homes and placed
m. ~doptn:e care. or foster care 4.3 times (430 percent) more often than non­
Indian ehlldren in the State of Oklahoma.

The above ll~u~es are based 0ll:}Y on the statistics of the Oklahoma Public
Welfare CO:n~llSSlOnand do not include private agency placements. They are
therefore minimum figures.



OREGON ADOPTION AND FOSTER CARE S'l'ATISTICB

Basic Facts

1. There are 807,211 under twenty-one year olds in.the Sta~e of .Oregon."
2. There are 6,839 under twenty-one-year-old American Indians III the State

of Oregon,,'
3. There are 800,372 non-Indians under twenty-one in the State of Oregon.

1. ADOPTION

In the State of Oregon, according to the Oregon Child:en's Services :[)jyision,
there were 26 American Indian children placed in adoptive homes during fiscal
year 1975." Using the State's own figures reported to the N::tional Cer;ter fOI~
Social Statistics of the U.S. Department of Health, Education and Welfare,
61 percent (or 16) were under one year of age when placed. Another 8 p~rcent
(or two) were between one and two years old; 17 percent (or five) "e,re be­
tween two and six years old; and 12 percent (or three). were. between SIX and
twelve years old." Using the formula then that: 16 Indian chIldren. are placed
in adoption for at least 17 years, two Indian children are r,>laced Ir; adoptlOn
for an average of 16.5 years, five Indian children are placed III adoption for .an
average of 14 years, and three are placed in adoption for an a,:erage o~ mue
years' there are 402 Indian children under twenty··one years old III adoption at
any ~ne time in the State of Oregon. This represents one out of every 17
Indian children in the State. '. .

Using the same formula for non-Indians (2,742 non-Indlan children w~re
placed in adoptive homes during Fiscal Year 1975),· there are 41,71.6 non-Iudian
children in adoption at anyone time in the State of Oregon. ThIS represents
one out of every 19.2 non-Indian children in the State.

Oonclusion
There are therefore by proportion 1.1 times (110 percent) as llIany Indian

children as non-Indian children in adoption in Oregon.

II. FOSTER CAnE

According to statistics from the Oregon Children's ~e~vice~ Divisi,on, there
were 21i Indian children in foster care as of June 19/6. ThIS repre~ents ~ne
out of eyerr 27.7 Indian children in the State. By comparison there wer ~ 3.D02
non-Indian children in foster care as of Aprll19i6,s representing one out at every
228.5 non-Indian children in the State.

Oonclusion
By rate therefore Indian children are placed in foster homes 82 times (820

percent) more often than non-Indian children in the State of Oregon.

1 U f; Bureau of the Census Census of Population: 1970, Volume I. ChamcteT'j_tl~_ of
the p~i)Ulatlon. Part 39. "Oregon" (US Goyernment Printing Office: Washing-ton D,C,:
1(73). p. 39-47 19 ° S bi t R -t F' 'I n,H ort• U,S" Bureau of the Census. Census of. Population: 7; u jec . eporrs. "."';, H .,J '.
PC(2)-IF. "American Indians" (\Vaslung-ton. D.C.: U.S, (rrrvern nren t PrIJltJn~. Office.
1973). Table 2, "Age of the Indian Population by Sex and Urban and RUIal Residerice ;

19':~~I~ lJ,'lld-Welfare survey questionnaire completed by Mr. George Boyles, Manager,
Research and Statistics. Oregon Children's Servf.ces Division, July 16, 1976. . _

• Natlonai Center for Social Statistics. U.S. Department of Health. EducatlOn and Wel­
fare. "Adoptions in 1974." DHEW Publication No. (SRS) 76~032?~, NCS-S Report E:-I0
(1974), April 1976. Table 10, "Children adopted by unrelated petltlOners by age at tnne
of placement. by' State. 1974," p, 16. (Absolute numbers converted Into percentages for
purposes of this repor t.) . ' , . 1

520/< of the children were twelve vears of age or otrter. The median age at time of pace-
ment ~f children adopted by umelat'ed petitioners in 1~7'4 in Oregon was '39 months iua.

• Questionnaire completed by Mr. George Boy-les, op. ctt,
7 Ibid.
• Ibid.
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III. COMBINED FOSTER CARE AND ADOPTIVE CARE

Using the above figures, a total of 649 Indian children are either in foster
homes or in adoptive homes in the State of Oregon. This represents one in every
10.5 Indian children. Similarly, for non-Indians in the State, 45,218 under
twenty-one year olds are either in foster care or adoptive care, representing one
in every 17.7' non-Indian children.

(Jonelusion
By rate therefore Indian children are removed from their homes and placed

in adoptive care or foster care 1.7 times (170 percent) as often as non-Indian
children in Oregon. The similarity in adoption rates in Oregon dominates the
combined rates given above, and leads to a combined rate of Indian children
removed from their families that is-in comparison to other States with signifi­
cant Indian populations--relatively low. This may be deceptive. It is likely
that the vast majority of Indian adoptions reported by the Children's Services
Dlvislon involve children adopted by unrelated petitioners. This report compares
that figure with the total number of related and unrelated adoptions in Oregon.
Of that total, 72 percent involve children adopted by related petitioners." 'Were
the adoption comparison to be made only on the basis of unrelated adoptions,
the comparative rate for Indian adoptions and the combined rate for adoptive
and foster care, would be several times higher than indicated here.

OREGON: ApPENDIX

County-by-County Analysis of Oregon Foster Care Statistics

I. BAKER COUNTY

In Baker County, according to statistics from the Oregon Children's Services
Division, there was one Indian child in foster care in January 1975.10 There are
16 Indian children under twenty-one years old in Baker County.' Thus one out of
16 Indian children is in foster care.

0011c11l8£On
In Baker county Indian children are in foster care at a per capita rate 143 times

(1,430 percent) greater than the State-wide rate for non-Indians in Oregon.

II. BENTON COUNTY

In Benton County, according to statistics from the Oregon Children's Services
Division, there were two Indian children in foster care in January 1975.· There
are 75 Indian children under twenty-one years old in Benton County.j Thus one
out of every 38 Indian children is in foster care. '

Conclusion.
In Benton County Indian children are in foster care at a per capita rate 6.0

times (600 percent) greater than the State-wide rate for non-Indians in Oregon.

III. CLACKAMAS COUNTY

In Clackamas County, according to statistics from the Oregon Children's
Services Division, there were seven Indian children in foster care in January
1975.* There are 304 Indian children under twenty-one years old in Clackamas
Countv.]

Thus one out of every 43.4 Indian children is in foster care"

1 "Adoptions in 1974," op, cit. Table 1, "Children for whom adoption petitions were
granted." P. 7. .

1. AAIA child-welfare survey questionnaire completed by Mr" George Bovles Manager
~f Research and Statistics. Oregon Children's Services Division. 'July l6. 1916~'

2 fi1.8 o/n of the Orecon Indian population i. under twenty-one years old, [U.S. Bureau
{If the Census. Census of Population: 1970: Subiect Report PC(2)-·lF. "Ameriean
Indian." (Washington, DC,: U,S. Government Printing Office: 1973). Table 2. "Age of
the Indian Population by Sex and Urban and Rural Residence: 1970." p, 13..] The total
Indlon population of Baker County is 31. lU.S. Bureau of the Census, Census of the
Population: 1970 Supplementary Renort PC(Sl)-,104, "Race of the Ponulation by
County:" 1970 (Washington, nc.: US, Government Printing Office: 1975), p. 38.1
31 x .518=1,6. The same formula is used to determine the Indian under twenty-one year
o ld population in the other Oregon counties,

*AAIA Questionn'llre. op, cit.
tRace of the Population by 'County: op. cit. 1970; 6, 1.
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COJ1cluBion
In Clackamas County Indian children are in foster care at a per capita rate

5.3 times (530 percent) greater than the State-wide late for non-Indians in
Oregon.' ,

IV. CL.,\.l SOP COUNTY

In Clatsop County, according to statistics from the Oregon Children's Sen ices
Division, there were four Indian children in foster care in January 1975.* There
are 64 Indian children under twenty-one years old in Olatsop County.t Thus one
out of every 16 Indian children is in foster care.
Conclusion

In Clatsop County Indian children are in foster care at a per capita rate 14,3
times (1,430 percent) greater than the State-wide rate for non-Indians in Oregon.

V. COLUMBIA COUNTY

In Columbia County, according to statistics from the Oregon Children's Services
Division, there was one Indian child in foster care in January 1975.* There are
46 Indian children under twenty-one years old in Columbia County.] Thus one out
of 46 Indian children is in foster care.
Oonctusirn:

In Columbia County Indian children are in foster care at a per capita rate
5.0 times (500 percent) greater than the State-wide rate for non-Indians in
Oregon.

VI. coos COUNTY

In Coos County, according to statistics from the Oregon Children's Services
Division, there was one Indian child in foster care in January 1973. * There are
188 Indian children under twenty-one years old in Coos County.j

VII. CROOK COUNTY

In Crook County, according to statistics from the Oregon Children's Services
Division, there were no Indian children in foster care in January 1975.* There
are 41 Indian children under twenty-one years old in Crook Oountv.]

VIII. CURRY COUNTY

In Curry County, according to statistics from the Oregon Children's Services
Division, there were no Indian children in foster care in January 1975.* There
are 93 Indian children under twenty-one years old in Curry Oounty.]

IX. DESCHUTES COUNTY

In Deschutes County, according to stalstlcs from the Oregon Children's Services
Division, there were four Indian children in foster care in January 1975* There
are 48 Indian children under twenty-one years old in Deschutes County..!, Thus
one out of every 12 Indian children Is in foster care.
Ooncl1l8wn
, In Deschutes County Indian children are in foster care at a per capita rate
19.0 times (1,900 percent) greater than the State-Wide rate for non-Indians in
Oregon.

X. DOUGLAS COUNTY

In Douglas County, according to statistics from the Oregon Children's Servo,
Ices Dlvlslon, there were no Indian children in foster care in January 1975.·
There are 214 Indian children under twenty-one years in Douglas County.j

XI. GILLL....M COUNTY

In Gilliam County, according to statistics from the Oregon Children's Serv­
ices Division, there were no Indian children in foster care in January 1975.·
'-rhere are five Indian children under twenty-one 'yelilrS old in Gilliam County.j'

• AAIA Questionnaire. op ott,
tRace of the Population by County: op. oit. 1970; 6, 'f.'
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XII. GRANT COUNTY

.11: ~rant County, according to statistics from the Oregon Children's Services
DlvlsI..0n, t~ere w~re no Indian children in foster care in January 1975.* There,
are 10 Iridian children under twenty-one years old in Grant County.j

.11: ~'Iarney County, accordil;lg to statistics from the Oregon Children's Services
DIvls.lOn, t~ere w~re five Indian children in foster care in January 1975.* There
are 66 Iridian children under twenty-one years old in Harney Oounty.] Thus
one out of every 13 Indian children is in foster care.
Uonciueion.

. In Harney County Indian children are in foster care at a per capita rate 17.6
tHill'S (1,760 percent) greater than the State-wlde late for non-Indians in Oregon.

XlV. HOOD RIVER COUNTY

In. Hoo(~ River County, according to statistics from the Oregon Children's
S,ervlces D:vision.. ther~ were no Indian children in foster care in January 1975.*
'I'here are 08 Indian children under twenty..one years old in Hood River County. t

XV. JACKSON COUNTY

. In ~a~l~son County, according to statistics from the Oregon Children's Serv­
Ices DIVISlOr:, ther~ was one Indian child in foster care in January 1975.* There
are 224 IndIan children under twenty-one years old in Jackson County.:!' Thus
one out of 224 Indian children is in foster care.
Oonctu.sion.

In Jackson County Indian children are in foster care at a per capita rate
identical to the State-wide rate for non-Indians in Oregon.

XVI. JEFFERSON COUNTY

In .T~f~e:son County, according to statistics from the Oregon Children's Serv­
ices .DlvISIOn, theI:e wer.e 21 Indian children in foster care in January 1975,*
Thele are 686 Indian children under twenty-one years old in Jefferson County.j
Ihus one out of every 33 Indian children is in foster care.
C0J1011tlSion

.,In ,Jefferson County Indian children are in foster care at a per capita rate
h ,J times (690 percent) greater than the State-wide rate for non-Indians in
01 egan"

XVII, JOSEPHINE COUNTY

. In .T?s.eJ;hine County, according to statistics from the Oregon Children's Serv­
;~es Dlv:slOn,; the:-e wer:e no Indian children in foster care in January 1975.*
Ihele ale 12~ Indian children under twenty-one years old in Josephine County.]

XVIII. KLAMATH COUNTY

. In I~l~~ath County, according to stnt lstlcs f'rom the Oregon Childrr-u's Serv­
ICes DIVISIOn, .uler~ are 3~ Indian children in foster care in January 1975.*
~~ere are 736 Iridtan children under twenty-one years old in Klamath County.'!'
'.1 nus one out of every 23 Indian children is in foster care
COlli.JIllsion

In Klamath County Indian chfldren are in foster care at a per capita rate
9.D times (DDO'%) greater than the State-wide rate for non-Indians in Oregon,

XIX. LAKE COUNTY

.rr: !,ake County, according to statistics flam the Oregon Children's Services
Dlns:on, ~here ~ere no Indian children in foster care in January 1975.* There
are 3a Inchan children under twenty-one years old in Lake Oounty.]

tRace of the Pnnulatfon by County: 1970 op cit.
• AAIA Questionnaire, op, cit, '
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XX. LANE COUNTY

In Lane County, according to statistics from the Oregon Children's Services
Division, there were three Indian children in foster care in January 1975.* There
are 396 Indian children under twenty-one years old in Lane Oounty.j Thus one
out of every 132 Indian children is in foster care.
Oonolu8ion

In Lane County Indian children are in foster care at a per capita rate 1.7
times (170%) the State-wide rate for non-Indians in Oregon.

XXI. LINCOLN COUNTY

In Lincoln County, according to statistics from the Oregon Children's Serv­
ices Division, there was one Indian child in foster care in January 1975.* There
are 165 Indian children under twenty-one years old in Lincoln County.j Thus
one out of 165 Indian children is in foster care.

Conclusion
In Lincoln County, Indian children are in foster care at a per capita rate 1.4

tImes (140 percent) the State-wide rate for non-Indians in Oregon.

XXII. LINN COUNTY

In Linn County, according to statistics from the Oregon Children's Services
Division, there was one Indian child in foster care in January 1975.* There are
148 Indian children under twenty-one years old in Linn County.f Thus one out
of 148 Indian children is in foster care.

Conclusion
In Linn County Indian children are in foster care at a per capita rate 15

times (150%) the State-wide rate for non-Indians in Oregon.

XXIII. MALHEUR COUNTY

In Malheur County, according to statistics from the Oregon Children's Serv­
ices Diviston, there were no Indian children in foster care in .January 1975.*
There are 43 Indian children under twenty-one years old in Malheur County.]:

XXIV. MARION COUNTY

In Marlon County, according to statistics from the Oregon Children's Servo.
ices Division, there were 20 Indian children in foster care in January 1975.*
There are 429 Indian chlidren under twenty-one years old in Marion County.j
Thus one out of every 21 Indian children is in foster care.

Conclusion
In ::'tIarion County Indian children are in foster care at a per capita rate 10.9

times (1,0900/0) greater than the State-wide rate for non-Indians in Oregon.

XXV. MORROW COUNTY

In Morrow County, according to statistics Hom the Oregon Children's Serv­
ices Divislon there were no Indian children in foster care in January 1975.*
There are 15 Indian children under twenty-one years old in Morrow County.]'

XXVI. POLK COUNTY

In Polk County, according to statistics f'rnm the Oregon Children's Services
Division, there were no Indian children in foster care in January 1975.* There
are H3 Indian children under twenty..one-yea.rs old in Polk County.j

XXVII. SHERMAN COUNTY

In Sherman County, according- to statistics from the Oregon Children's Serv­
ices Division. there were no Indian rhildren in foster rare in January 1975.*
'I'here are 12 Indian children under twenty-one years old in Sherman County.j

* \AtA Ques t ionneire op, cit
·tRace of the Population by Count,': 1970. op. cit.
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XX\III '1UL\MOOK COL:lI 1Y

In 'I'illamook County, according to statistics from the Ore von Children's Serv­
ices Divisi?n, there was one Indian child in foster care in J;nuary 1975..* There
are 61 Indian children under twenty-ons years old in Tillamook County.'] Thus
«ue out of 61 Indian children is in foster care,

Conclusion

"in .Tillamo,?k County Indian children are ~n fost~r care at a per capita rate
0 .. 1 tunes (3/0 percent) greater than the State-wide rate fOI non-Indians in
Oregon.

XXIX.. UMATILLA COUXTY

In Umatilla County, according to statistics from the Oregon Children's Serv­
ices Division, there were 23 Indian children in foster care in Januarv 1975 *
There are 506 Indian children under twenty-one years old in Umatilla County.:.t
Thus one out of every 22 Indian children is in foster care.
oonciueto«

In Umatilla County Indian children are in foster care at a per capita rate 10.4
times (1,040 percent) greater than tile State..wlde late for non-Indians in Oregon.

xxx, UNION COUNTY

In Union County, according to statistics from the Oregon Children's Services
Division, there were no Indian children in foster care in January 1975 * There
ale 44 Indian children under twenty-ono years old in Union County. t .

XXXI WALLOWA COUK1Y

.Il~ ~Vallowa County, acco~'ding ~o stati.stics from the Oregon Children's Services
1?IYlSIO:l, ther.e were no Indian chlldren III foster care in January 1975.* There are
SIX Indian children under twenty ..one years old in Wallowa County. t

XXXII. WASCO COUNTY

.11: :Vasco County, a~cordil;lg to statistics from the Oregon Children's Services
DIYlSIOn, th.ere w~re SIX Indian children in foster care in January 1975.* There
are 218 Iridian children under twenty-one years old in Wasco County.:t Thus one
out of every 41 Indian children is in foster care,
Conclusion

. In Wasco County Indian children are in foster care at a per capita rate 5.6
times (560 percent) greater than the State-wide rate for non-Indians in Oregon.

XXXIII. WASHINGTON COUNTY

In. Was~ir;g.ton County, according to statistics from the Oregon Children's
Sernces DIVISIOn, there were no Indian children in foster care in January 1975 *
There are 183 Indian children under twenty..one years old in Washington County:t

XXXIV. WHEELER COUNTY

.Ir: ~heelerCounty, accor~ing to statistics from the Oregon Children's Services
D~VISl?n, th~re we;re no Indian children in foster care in January 1975.* There
ale two Indian children under twenty-one years old in 'Vheeler County.'j'

XXXV. YAMHILL COUNTY

.11: !arl1hill County, according to statistics from the Oregon Children's Services
D.!vrsIOr:, ther.e was one Indian child in foster care in January 1975.* There are
1 zs ~ndla~ chlld;ren un?e.r twenty-one years old in Yamhill County.t Thus one out
of 1 j 3 Indian chIldren IS In foster care.
Conclusion

" In Yamhill County Indian chi.lchenare in foster care at a per capita rate 1.3
times (130 percent) the State-WIde rate for non-Indians in Oregon.

*.-\.\1.\ Que.'ltitmnaire. op. cit
tRace of the Population by County: 1970. op cit

77~4.6""""76-·-16



230

XXXVI. UULTNOl1AH COUNTY

dina to statistics from the Oregon Children's

~~~~~;:¥~~~i~in~~~t~~~:~!~~dl~~l~~~~~tn~~~~~~~f &~:si~~a~~fr~f1;::~;
36.4 Indian children is in foster care.

Oonclusion . . t s lt rate
In Multnomah County Indian children are in foster c~re a. a per capi a

6.3 times (630 percent) the State-wide rate for non-Indrans 111 Oregon.

•~A Questionnaire, op. cit.
tRace of the Population by County: 1970, op. cit.

SOliTH DAKOTA ADOPTIOX ,,\XlJ Fosnsu CAlm SL\'IIS'IICS

Basic Facts

1. There are 279,136 under twenty-one year olds in South Dakota.'
2. There are 18,322 under twenty..one year old American Indians in South

Dakota,"
3. There are 260,814 non-Indians under twenty-one in South Dakota.

I. ADOPTION

In the State of South Dakota, according to the South Dakota Department of
SOcial Services, there were an average of 63 adoptions pel' year of American
Indian children from 1970-19i'5,3 Using South Dakota's own age-at..adoption
figures reported to the National Center for Social Statistics of the U.S. Depart.
merit of Health, Education, and 'Welfare,' 81 percent (or 51) are under one year of
age When placed, Another 6 percent (or four) are one year to less than two years
old When placed; 7 percent (or four) are two years to less than six years old
when placed; 4 percent (or three) are between six and twelve years old; and
2 percent (or one) are twelve years and over." 'Using the formula then that: 51
Indian children per year are placed in adoption for at least 17 years, four Indian
children are placed in adoption for 165 years, four Indian children are placed
in adoption for an ayerage of Ii years, three Indian children are placed in
adoption for an average of nine years, and one Indian child is placed in adoption
for an average of three years; there are 1,019 Indians under twenty-one year
olds in adoption at anyone time in the State of South Daokta, This represents
one out of every 18 Indian children in the State.

Using the same formula for non-Indians (there were an average of 561 adop­
tions per year of non-Indian children from 1970-1975) 6 there are 9,073 non­
Indian children in adoptive homes in South Dakota, or one out of every 28.7
non-Indian children.

Oonclusion
There are therefore by proportion 1,6 times (160 percent) as many Indian

children as non-Indian children in adoption in South Dakota.

II. FOSTER CARE

According to statistics from the South Dakota Department of Social Services,
there were 521 Indian children in State-administered foster care in October
1974 7 In addition, there were 311 South Dakota Indian children receiving

1 U,S. Bureau of the Census, Census of Population: U)70, Volume I, Characteristics of
the Population, Part 43, "South Dakota" (Washington, DC.: U,s. Government Printing
Office: 1973), p. 4'3-47.

2 U'.S Bureau of the Census, Census of Population: Hl70; Rubject Reports, Final Report
PC(2)··,IF, "American Indians" (Washf ng to n. nc,: U,S. Governmerir Printing Office:
IB7X), Table 2, "Agc of the Indian Population by Sex and Urban and Ru ral Residence:
Ill70," p. 14.

"Telcphone Interviews with Dr', J'ames Mnrquar t. OtTice on Children and Youth. South
Dakotn. Department of Social Services, Jnl,\' Ill-20, Ill7G.

'National Center for Social 'Statistics, US, Department of Health, Edncatlon. and Wel­
fare, "Adop-tro ns In 1fJ74," DIU,W Puhl icn tf on No. (SRS) 7(;-·032,,0, XCSS It eport }<]-10
(1974), April 1971), Table 10, "Children adoptcd by umelated petitioners by age at time
of placement, by State, 1974," p .. 16. (Absolute numbers converted into percentages for
purposes of this report)

5 The median age at time of placemenr of chl1dren adopted by unrelated petitioners in
1974 in South Dakota was 2.5 months, Ibid" p. 15.

~ Tbela.Phone interview with Dr, James Marquart, op, cit:
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I d·.\flair::; in October W74

8 The corn­
foster care from the ~ .s. D~reaU?f II run c~re represents one out of every ~~
bined total of 832 tndtan chIldren III fo~t.er there were iJ30 non-Indian children
Indian children in the State. By c.omOpa:l~on 19-4. representing one out of every
in State-administered foster care in coer j,

492,1 non-Indian children.

Conclusion .. (2 ')40 percent) as many Indian
There are therefore by proportion 22.4 tlln.esSo {th Dakota

children as non-Indian children in foster care m 1 ' •

III. COMBINED ADOPTIVE CARE AND FOSrER CARE

1 f 1 8-1 t nder twenty-one year old Indian
TIlling the a~oYe ~gures, a tota a 'a~o ~ive homes in the State of South

t::hildren are eIther III foster homfes or 9 gPIndian children. Similarly for non­
Dakota. This represent~~;e o~t at::~f:,-ol;'e veal' olds are either in foster care
Indians in the State 9, ~m er t of eyei.\, ')j'') non-Indian children
or adoptive care, representll1g one au . - ~

Conclusion .' e removed from their homes and placed
By per capita rate Indian chll~r~nfares (')70 percent) more often than non-

in adoptive care or foster care . nn ~
Indian children in the State of South Dakota.

Lonnevlk and xrs. Beverly Haug, Division of
8 :relephone InWsleB~r:1Jhotrind~~~e~ffairs Aberdeen Area; ogce'b JUiY9l!0-U'I;g[a~

~'hc,:a~I~eh~ae358South Dakota Indl~tChi~rtni~h~os~~it~arb~~ p~\~ eror by the BIA.
chlldren were in foster care admin sere Y ,

35~TiI~~~~;e InterYlews with Dr James Marquart, o». cit.

UTAH INDIAN ADOPTION AND FOSTER CARE ST."lISTICS

Basic Facts

1. There are 488,924 under twenty-one year olds in Utah.'
2. There are 6,690 under twenty-one year old American Indians in Utah.'
3 There are 482,234 non-Indians under twenty-one years old in Utah.

1. ADOPTION

In the State of Utah, according to the Utah Department of Social Services,
there were 20 Indian children placed for adoption in 1975." Using the State's
own age-a t-adoption figures reported to the National Center for Social Statistics
of the U,S. Department of Health, Education, and Welfare,' we can estimate
that 86 percent (or 17) are under one year of age when placed" One child is
between one and two years old; one child is between two and six years old; and
one child is between six and twelve years old." Using the formula then that;
17 Indian children are placed in adoption for at least 17 years, and three Indian
children are placed in adoption for a minimum average of 13 years, there are
328 Indians under twentv-one Jears old in adoption in Utah. This represents one
out of every 20.4 Indian children in the State. .

Using the same formula for non-Indians (there were 428 non-Indian children
placed for adoption in Utah in 1975),8 there are 7,040 under twenty-one year
old non-Indians in adoption in Utah. This represents one out of every 68.5 non­
Indian children in the State.
Conclusion

There are therefore by proportion 3.4 times (340 percent) as many Indian
children as non-Indian children in adoptive homes in Utah.

II. FOSTER CARE

In the State of Utah, according to the Utah Department of Social Services,
there were 249 Indian children in foster care in May 1976.· This represents one
out of every 26.9 Indian children in the State. By comparison, there were 1,197
non-Indian children in foster care in May 1976," representing one out of every
402.9 non ..Indian children in the State.

'U.S. Bureau of the Census, Census of Populatton r 1970, Volume I. Charactertstles (ff
the Population, Part 46, "Utah" (Washington, D.C.: U,S, Government Printing Office:
1973), p. 46-39.

2 U.S Bureau Of the Cerrsus, Census of Population: 1970; ,Subject Reports. Final Report
PC(2)--IF, "American Indiana" (Washington, D.C.: U.S, Government Printing Office:
1973). Table 2, "Age of the Indian Population by Sex and Urban and Rural Residence:
1970." p 15

"Telephone Interview with Mr. Dick Wheelock, Research Analyst. Utah Department of
Social Services, July 14, 1976, . '

• National Center for Social Sta ttstlcs. U.S. Department or Health, Education and Wel­
fare. "Adoptions in 1974." DHEW Publication' No.' (SRS) 76-03259, NCSS Report E-l0
(1974). April 1976. Table 10, "Children adopted by unrelated petitioners 'by age at time
of placement, by State. 1974." p. 16. (Absolute numbers converted into percentages for
purposes of this report.) The ages and percentages are: uneler one year. 86 percent: be­
tween one a nd two. 3 pr-rcen t : between two nnd six, 5 percent: between six and
twelve. 5 percent; twelve and older, 1 percent. Multiplying the total number of adoptions
In 1975 by these percentages and rounding oll: to the nearest whole number yields the
figures that follow In the hodv of this report.

"The median age for children placed In adoption in Utah Is less than one month. Ibid"
p. In.

• Telephone interview with 'Mr Dick Wheelock, Research Analyst, Utah Department
of I':ocial Se'vlces, JulY 14. 1971!.

• Letrer from Ms. Mary Lines, lIISW, Program Specialist, Utah Department of Social
Services, July 2. 197'6.

B Tbi d. Confirmed by tf>lf>nllOne interview with Mr Dick Wheelock, Utah Department of
Social Services, July 14, 1976.
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VII. DAGGETT, DUCHESNE AND UINTAH COUNTIES

In Daggett, Duchesne and Uintah counties, according to statistics from the
Utah Department of Social Services, there were 73 Indian children in State­
administered foster care in May 1976.13 There are 1,059 Indian children under
twenty-one years old in these three counties." Thus one in every 14.5 Indian
children is in foster care.

V. JUAB,' MILLARD, PIUTE, SANPETE, SEVIER, AND WAYNE COUNTIES

In Juab, Millard, .Piute, Sanpete, Sevier and Wayne counties, according to
statistics from the Utah Department of Social Services; there were 21 Indian
children in State-administered foster care in May 1976." There are 158 Indian
children under twenty-one years old in these six counties." Thus one in every
7;5 Indian children is in foster care.
ConcluSion

In Juab, l\fiIlard,Piute; Sanpete, Sevier and Wayne counties Indian children
are in State-administered foster care at a per capita rate 53;7 times (5,370 per­
cent) greater than the State-wide rate for non-Indians in Utah.

IV. SUMMIT, urAH AND WASATCH COUNTIES

In Summit Utah and Wasatch counties, according to statistics from the
Utah Depart~ent of Social' Services, there were 15 Indian children in State­
administered foster care in May 1976: There are 397 Indian children under
twentv-one vears old in these three counties." Thus one in every 26.5 Indian
dlildr'en is iiI foster care.
Conclusion

In Summit, Utah and 'Wasatch counties Indian children are in State-admln­
istered foster care at a per capita rate 15.2 times (1,520 percent) greater than
the State-wide rate for non-Indians in Utah.

VI. BEAVER, GARFIELD, IRON, KANE AND WASHINGTON COUNTIES

In Beaver, Garfield, Iron, Kane, and Washington counties, according to statis­
tics from the Utah Department of Social Services, there were 19 Indian chil­
dren in State..administered foster care in May 1976." There are 276 Indian
children under twenty-one years old in these five counties." Thus one in every
14.5 Indian children is in foster care.
Conclusion

In Beaver, Garfield, Iron, Kane, and Washington oounties Indian children
are in State-administered foster care at a per capita rate 27,8 times (2,780
percent) greater than the State-wide rate for non-Indian in Utah.

years old in these two counties.' Thus one in every 92.7 Indian children is in
foster care.
Conclusion

In Salt Lake and Tooele counties Indian children are in State-administered
foster care at a per capita rate 4.3 times (430 percent) greater than the State­
wide rate for non-Indians in Utah,

childr~n a,re. in, St,ate·admin­
(1;290<percent) 'greater than

ApPENDIX

County-by-County Analysis of Utah Foster Care Statistics

I. BOX ELDER, CACHE ,aND RICH C01JNTIES

. ti ccordtuz to statistics from the Utah
In Box Elder, Ca.che, an~ RICh co~n ~e~.~a14 Indili'n children in State..adminis-

Department of S~clal se~;~c:~; :Ae:r~ ~:e 437 Indian children under ~"entJ:on.e­
tered foster care III May 't' 2 Th one in everv 312 Indian children IS 11l
years-old in these three coun ies, us, "
foster care.

ConclusiOn . ',' .
In Box Elder, Cache and Rich countie~ In~Ian

istered foster care at a per capita .rate L.9 times
the State-wide rate for non..Indians III Utah.

II. D,~VIS, :r.rORGaN AND WEBER COUNTIES

. , W b· nties according to statistics from the Uta.th
In Dans, :Morga~ and.e er cou ,,'e~e nine Indian children in State.admlll-

Department of SocI~l ~ernce~+6tf~~ . are 573 Indian children, under t,;enty­
isterecl foster ~are III May 1 .. t' e~eihUS one in every 63.7 Indian children
one vears old III these three coun ies. .
is in foster care.

C0l1011isior: unties Indian children are in State-admillis-
In Da'l"IS, Morgan and web~rt co t 63 times (630 percent) greater than the

tered foster care a t a per .capI .a I a e .
State-,,"ide rate for non-Indians III Utah.

III. SALT LaKE AND TOOELE COUNlIES

In Salt La~e and T?oele g~~ti~~r~C~o;dl~~i~~s~~n~~i~l~ ~~~n~t~~~_~~~;li~:re~:~
ment of Soc:al1\~erVl1cge~6' 5 T

e
here are 1 ')05 Indian children under twenty-onefoster care III ",.lay I. ,-

Conclusion .' (1 500 percent) as many Indian
There are theref~re by.propo~tlOf ~5I't:~: in 'utah. 880/0 of the Indian chil­

children as non-Indian ehlldren ~n os e ,
dren in foster care are in non-Indian homes.

III., CO)IBINED FOSTER CARE AND ADOPIIYE CAUE

"77 nder hvenh-one veal' old Indian chll­
Using the above figures, a total Of;)d ~\e homes i'll the'State of Utah. This

dren are either in foste,I' homes ?r a hOPldlren Sl'mllarlv for non-Indians in th,e
. ,~ 11 6 IndIan c 1" 1 tiverepresents one III every ur. ld re either in foster care or ae op 1.

State 8,237 utn.deront'e,einn~;~;:,; 5~~~~0~-I~d~an children.
care. represen lllg ••

Conclusion their homes and placed in adoptive
Bv rate Indian children are removed ~r)om , often than non-Indian children

care or foster care 5 times (500 percen more c

in the State of Utah.

1 Letter from M., )[ar;\' Line.s, ~rsw. o~ cit. R ec\alist. Utah Departmcnt of Social
"Lettcr from M., Ma rv LlIle s, Mt:.:m, rIo~t'~em l)l~trl~t 'r' of t he Utah Dcpmtmcn t of

Service' July 2. 19'iG, These coun tCS comp rs ,
Social Services. I t i i der: twentv-one vears old. [U.S. Bmean

2·634 percent of the Utah Iridian popu a.tOn ~ un . Ott PC(2)-iF. "American Inrllans"
of the Census. Census of Populatton ?~7? 'lUbJ6~c~;P19i3)'Table 2, "Agoe of the Ind~an
(WashinlZton. D,C. : U.S, UC;°b,ernmeg R r~~II¥t;sidence: 1970." n 15.1. The total Indian
Population bv Sex and r an an u t' is 690 [U'S Bureau of the Census,
population of Box Elder. Cache and Riih cORn Ie\ PC(Sl) 104 "Race of the Popula..
Census of Population : 1~70hiSurPle'Beg ~rtJ >: ~g;ernment P-;inttngo Office: 1975), p. 47.]
tion b, County: 1970" ("3a7s Tnhf! on. . form"~ia' is used to determine the Indian under
690 times .634 equals 4, e same inttes
twontv-one year old POPUI:ltIlo1n in \;'res,~h~rpU~ir <if!l~ese counties comprise District II-·A of

3 Letter from ~Is, Marv ,nes. - '" ,
the Utah Department of Soclal Services " . 47

• "Race of the Popnlatlon by cou.prtsy~,197pO, Ci~P T'h~~~'counties comprise District II--B of
5 Letter from Ms. )In",' Lines, "'. '" 0, '. '.

the Utah Department of Social Services.

6 "Race of the Popula t lon hy County: 1(liO," on ctt., p.~7.
7 Letter ftorn Ms. Mrn-y Lines. ]lTSW, op .. cit These count los comprise District III of

the Utah Department of Social Servlces.
""Race of the Population by County: 1970." on. cit" p, 4'i.
• Letter from Ms. Mar-y Lines. l\ISW, op, cit. These counties comprise District IV of

the Utah Department of SoCial Services,
10 "Race of the Population by County: 1970," on. ott., p. 47.
11 Letter from Ms. l\fary Lines. MSW, op. cit. These counties comprise District V of

the Utah Department of SOCial Services.
12 "Race of the Popurntton by County: 1970." op. ctt., p. 47.
'3 Letter from Ms Mary Lines, MSW, op. cit. '.rhese counties comprise District VI of the

Utah Department of SoCial Services.
" "Race of the Population by County: 1970," op. cit, p ii,
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Conclusion
In Daggett, Duchesne and Uintah counties Indian children are in State-ad·

ministered foster care at a per capita rate 27.8 times (2,780 percent) greater
than the State..wide rate for non-Indian children.

VIII. CARBON, EMERY AND GRAND COUNTIES

In Carbon, Emery and Grand counties, according t~ statis.tics fr~m the Vtah
Department of Social Services, there were four Indlan children III State-ad­
ministered foster care in May 1976.16 There are 37 Indian children under twenty­
one years old in these three counties." Thus one in every 9.3 Indian children
is in foster care.
Conclusion

In Carbon Emery and Grand counties Indian children are in State·adminis­
tered foster 'care at a per capita rate 43.3 times (4,330 percent) greater than
the State-wide rate for non-Indians in Utah.

IL SAN JUAN COUNTY

In San Juan County, according to statistics from the utah Department of
Social Services, there were 81 Indian children. in State··administered foster
care in May 1976.17 There are 3,005 Indian children under twenty-one years
old in the County." Thus one in every 37.1 Indian children is in foster care.
Oonclusion

In San Juan County, Indian children are in State··administered foster care
at a per capita rate 10.9 times (1,090 percent) greater than the Statewide rate
for non-Indians in Utah.

l6 Letter from Ms. M1lry Lines, MSW. op. cit. These three counties comprise District
VIl-A of the Utah Department of Social Services,

re "Race of the Population by County: 1970." op. cit., p. 47.
'7 Letter from Ms. Marv Lines. MSW. op, cit. San Juan County eomprtses District

VII-B of the Utah Department of Social Servicfis.
18 "Race of the Population by County: 1970," op, <lit.. , p, 47.

,VASIIINGTON INDIAN ADOPTION AND FOSTER CARE STATISTICS

Basic Facts

1. There are 1,351,455 under twenty-one year olds in the State of Washington.'
') There are 15,980 under twenty-one year old American Indians in the State

of Washington?
3. There are 1,335,475 non-Indians under twenty-one in the State of Washing­

ton.
I. ADOPTION

In the State of Washington, according to the Washington Department of
Social and Health Services, 48 Indian children were placed for adoption by
public agencies in 1972.3 Using State figures reported to the National Center for
Social Statistics of the U.S. Department of Health Education and Welfare'
we canestimate that 69 percent (or 33) are under or:.e year of age when placed.
Another 21 percent (or ten) are one year to less than six years old when placed'
8 percent (or four) are six years, but less than twelve when placed; and 2 per:
cent (or one) are twelve years and over! Using the formula then that : 33
Indian children are placed in adoption for at least 17 years, ten Indian children
are placed i!1 adopti?n for a minimum average of 14 years, four Indian children
are placed 111 adoption for an average of nine years and one Indian child is
placed for adoption for an average of three years' there are an estimated 740
Indian children in adoption in Washington. This 'represents one out of every
21.6 Indian children in the State.

Using the same formula for non-Indians (213 non-Indian children were placed
for adoption by public agencies in Washington in 1972)" there are an estimated
3,294 under twenty-one year old non-Indians in adoption in Washington. This
represents one out of every 405.4 non-Indian children.
ConcluSion

There are therefore by proportion 18.8 times (1,880 percent) as many Indian
children as non-Indian children in adoptive homes in Washington' 69 percent
of the 7Indian children placed for adoption in 1972 were placed ir:. non-Indian
homes.

II. FOSTER CARE

Ac.cording to statistics from the Washington Department of Social and Health
SerVIces there were 558 Indian children in foster homes in February 1973.8 'I'hi
represents one out ~f every 28.6 ~ndian children in the State.. By comparis~n the;:
were 4,873 non-Indian children 111 foster homes in February 1973· representing
one out of every 2741 non-Indian children. '

1 U.S. Bureau of the Census, Census of Population: 1970 Volume I Characteristics f
the r;'0pulation, Part 49, "Washington" (U.'S. Government 'Printing Office: WaShingto~
DC.. 1973), p, 4fl-43 '

2 U.S. Bur:;au of. the Cen sus, ~ensus of Population: 1970; Subject Reports. Final Report
PC(2)·-lF. Am~rican Indians (Washington, D.C.: U.S. Government Printing Office'
1flZin,; Table 2, Age of the Indian Population by Sex and Urban and Rural Residence:
Ifl,O. p.16. .

" Let ter and AAIA child-welfare survov questionnaire subrnl ttcd by Dr Rober-t :r Sheara
Axs ls la n t Secretary. Soclnl Servlces Dl vlslnn , Washington D('pllrtm~nt of Soc'! I .rd,Hen lth Services, April 4. 1fl7'il. . .. a an

, Na ttonal Center for Social Statl~tics. U.S. Department of Health Erlucation and Wei
fale.:. "Adop~lons in 1974," D~EW Publication No. (SR'S) 76.-03259. NCSS Report E-I0
(lfl,4l, April 1976, Table 10, Children adopted by unrelated petitioners by age at time of
placemcn t. by State. 1974." p. 16, (Absolnte numbers converted into percentages for pur­
poses of this report.)

1n
: '!'h

i
e wmedhll!'n ,atge at time of placement of children adopted by unrelated petitioners in

",~ n as Ill'ionwas3.6months.lb-id,p.15
• Dr Robert J. Shearer, op. cit,
7 Tbid.
s II';d.
• I7>id..
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,VISCONSIN INDIA" .\DOPTION AND FOSlER CAHle SrATISTICS

Basic Facts

1. There are 1,824,713 under twenty-one year aIds in the State of Wisconsin.'
2. There are 10,176 under twenty-one-year-old American Indians in the State of

Wisconsin."
3, There are 1,814,537 non-Indians under twenty-one in Wisconsin.

I. ADOPTION

In the State of Wisconsin, according to the Wisconsin Department of Health
and Social Services, there were an average of 48 Indian children per year placed
in non-related adoptive homes by public agencies from 1966-1970." Using the
State's own figures; 69 percent (or 33) are under one year of age when placed.
Another 11 percent (or five) are one or two years old; 9 percent (or four) are
three, four, or five years old; and 11 percent (or six) are over the age of five.
Using the formula then that : 33 Indian children per year are placed in adoption
for at least 17 years; five Indian children are placed in adoption for a minimum
a verage of 16 years; four Indian children are placed in adoption for an average of
14 years; and six Indian children are placed in adoption for six years; there are
an estimated 733 Indian children under twenty-one years old in nonrelated adop­
tive homes at anyone time in the State of Wisconsin. This represents one out
of every 13.9 Indian children in the State.

Using the same formula for non-Indians (an average of 473 non-Indian children
per year were placed in non-related adoptive homes by "public agencies from 1966­
1970)" there are an estimated 7,288 non-Indians under twenty-one years old in
non-related adoptive homes in Wisconsin. This represents one out of every 249
non-Indian children in the State.

ConahlRion
There are therefore by proportion 17.9 times (1,790 percent) as many Indian

children as non-Indian children in non-related adoptive homes in Wisconsin.

II. FOSTER CARE

In the State of Wisconsin, according to the Wisconsin Department of Health and
Social Services, there were 545 Indian children in foster care in March 1973."
This represents one out of every 18.7 Indian children By comparison, there were
7,266 non-Indian children in foster care in March 19i'3; representing one out of
every' 250 non-Indian children.

Conoiuston.
There are therefore by proportion 13.'1 times (1,340 percent) as many Indian

children as non-Indian children in foster care in the State of Wisconsin.

1 U,S. Bureau of the Census. Census or.Populatfon : 1970, Volnme I. Chn.racteilsflcs ot
the Poputatton, Part 51, "Wisconsin" (U.S" Government Printing Office: 'Vashlngton,
D.C,: 1973), p, 51-60.

"U,S, Bureau of the Cerrsu s, Census of Popnlation: 1970; Subject Reports, Flnal Report
PC(2)-lF "American Tndlnns" nVnsl1ington, D.C,: U.S. novernm€nt Prln t lng Office:
1fl73). T,dHo 2, "Ago of tho Indinn Populn tlon by Sex and Urban and Rural Residence:
1970," p. 16.

"Letter and statistics from Mr, Frank Newgerit, Administrator. Division of Family
Services, Wisconsin Department of Health and Social Services, April 25, 1973.

• Ibid,
• Ibid
• IlJid.
1 National Center for Social Statistics, U.S.. Department of Health, Enucation and

'Welfaro, "Children Served by Public Welfare AgencieR ann Volnntary Child Welfare
Agencies ann Institutions, March 1973," DHEW Publication ~o. (SRS) 76-03258, NeSS
Report E-9 (3/73) j November 1975. Table 1, p .. 10,
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III, CO~{BINED FOSTER CARE x xn AllOPllYE cvm:

12- 8 d t venty one veal' old AmericanUsing the above figures, a total of , I un er . ' -.~ the State of wts-
Indian chi~dTen are either in foste~ caT~ 01'8at~aI~~e~~f~~~~ A total of 14,554
consin. ThIS ~epresents .onfe °tut a evoer Yadoptive homes representing one out ofnon-Indian children are III as er care ,
every 124.7 non-Indian children.

Oonclusion . d from their homes and placed
By per capita rate fIndtian chlld1r5e6ntaI.~ee:e(~~6~ percent) more often than non-

in adoptive homes or as er care.., '

Indian childrell; in tthet' St~actsedoof nWoItScI'~~I~~~ adoption placements made by privataThe Wisconsm s a IS 1
agencies, and therefore are minimum figures.

WYOMING ADOPTION AND FOSTER C.~RE STATlsTres

Basic Facts

1. There are 137,339 under twenty-one year olds in Wyoming,l
2. There are 2,832 under twenty-one year old American Indians in Wyoming.'
3. There ale 13'*,507 non-Indians under twenty-one in 'Vyoming"

I. ADOPTION

In the State of Wyoming, according to the Wyoming State Division of Social
Services, there were an average of six adoptions per year of Indian children
from 1972-1975.3 This data base is too small to allow realistic projection of the
total number of Indian children in adoptive care. We can say though that dur­
ing 1972·-1975, 08 percent of Wyoming Indian children were placed for adoption.

During 1972-1975, according to the Wyoming State Division of Social Services,
an average of 73 non ..Indian children were placed for adoption in 'Vyoming,'
Thus, during 1972-1975, 02 percent of Wyoming non-Indian children were placed
for adoption.

Conclusion.

Based on the four year period 1972-1975, Indian children were placed for
adoption at a per capita rate four times (400%) greater than that for nOI~~
Indians.

II. FOSTER CARE

According to statistics from the Wyoming State Division of Social Services,
there were 24 Indian children in foster care in June 1976,· An additional 74
Indian children were in foster care administered by the U.S. Bureau of Indian
Affairs.·

The combined total of 98 represents one out of every 28.9 Indian children in
the State. By comparison, there were 446 non-Indian children in foster care in
May 1976; representing one out of every 301.6 non-Indian children.
Conolusion

There are therefore by proportion lOA times (1,040 percent) as many Indian
children as non-Indian children in foster care in Wyoming; 57 percent of the
children in State-administered foster family care are in non-Indian homes." 51
percent of the children in BIA-administered foster family care are in non-Indian
homes."

1 US. Bureau of the Census, Census of Population: llJ70. Volume I, Characteristics of
the Population, Part 5:2, "Wyoming" (U.S. Government Pr'In tl ng Ofllce ; Washington, D.C.:
1973). p. 52-30.

2 Iliid, I), 52~30 (Table 19), p, 52--189 (Table 139), Indian people comprise 59.2 nor­
cent of the total non-white popula tto n according" to 'I'n hlo 13H According to 'I'ub!o 19 there
are 4.783 non-whi tes under twenty-one. 4,783 times ,592 equals '2,832,

3 'l'elephone interview with Mr..Tohn Steinbel'g. Director of Adoptions, Wyoming State
Division of Social Sen-ices, July 15, 19'76 A total of 22 Indian chlldren were placed for
adoption dur-ing these f'ou r venr s.

s t bid. .A total or 20;;; nou-Iudlnn children W£'IC placed for adoption durlng these four
;YCllI'!'.

5 'l'elephone interview with ~Is .. Janet 'Slll'lner, Foster Care Consnltant, 'Vyoming State
Dhision of Social Services, Jnly 20. 1976. Twenty-three of these children were in foster
farni ly homes, and one in a residential tteatme n.t center,

6 Telephone interview with Mr. Clyde W. Hobbs, Snpel'intendent. Wind River Indian
Agency, July 2;2, 1976. Of these children, 47 were in foster famlly homes, and 27 in
croun homes. The tribal breakdown was: Shoshone, 12; Aropahoa, 39; Non-enrolled, 23,
The BTA Ii.trlnes are as of ,Tuly 1976,

7 Telephone interview with Ms. Janet Shriner. op: cit.
sII,i,Z,
" Telephone interview with Mr. Clyde W Hobbs, op cit
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III. U.S, BUREAU OF INDIAN AFF.HRS 1l0AIlDING SCHOOLS

In addition to the above figures, 134 Wyoming Indian children between the
ages of fifteen and eighteen were away from their homes attending BIA boarding
schools in other states. These children, all from the Wind River Reservation,
spent at least part of the 1975-197'6 school year in boarding schools in California,
New Mexico, Oklahoma, South Dakota, and Utah.'° APPENDIX C

10 Ibid.

IV. COMBINED ADOPTIVE CARE AND FOSTER CARE

Since we are unable to estimate the total number of Indian children currently
in adoptive care in Wyoming, it is not possible either to estimate the total number
of Indian children receiving adoptive and foster care" The foster care statistics
alone make it unmistakably clear that Indian children are removed from their
homes at rates far exceeding those for non-Indian children,

NOTE ON FEDERAL BO.'\'RDING SCHOOLS

ON-RESERVATION HUNTING AND FISHING RIGHTS

JURISDICTION OVER INDIAN HUNTING AND FISHING ACTIVITY

(Prepared for American Indian Policy Review Commission Task Force on
Federal, State, and Tribal Jurisdiction by David H. Getches)

T.he law of Indian hunting and fishing rights is an actively developing area of
In.dlan law. Several cases now in litigation may affect the conclusions reached in
this paper and thus we have tried to indicate where the law is unsettled or likely
t? hav:e fu~ther definition in the near future. It should be noted that generaliza­
t~ons III this area must be carefully viewed, as the nature and extent of Indian
rIg~ts b.nsed or; treaty turn upon the specific terms of the particular treaty.

\'Ve diSCUSS III the following pages, first on-reservation and then off-reserva­
tion, h:mting and fishing rights, and the extent of sta'te, federal and tribal
regulation of those rights in each situation. Aboriginal rights are treated in a
third section, although the law is especially sparse in that area. The recom­
mel.l~ations in the final section are not for substantive legislation, but rather to
facllltate enforcement and recognition of treaty rights throuzn Jltizatlon and
to identify federal actions which interfere with established Indian rIghts.

State ReguZation

Indian reservations are the exclusive domain of the tribe or tribes for which
they are established. As such, state laws generally have no application to Indians
on the reservation. These principles are well established. and do not apply
merely to Indian hunting and fishing activity, but to virtually all attempts of a
state to control or regulate on-reservation activities by Indians. "The policy of
l~av.in~ In~ians ~,ree. from state jurisdiction and control is deeply rooted in the
Na~IOn s history.. RUJe ": Olson, 324 U.S. 786, 789 (1945). That policy was first
artIcu~ated by Chief Justice John Marshall in the seminal case of Worcester v,
Georota, 31 U.S. (6 Pet.) 515 (1832).

The Wor'cester case recognized the sovereign status of Indian tribes as belnz
inconsistent with the exercise of state power within lands reserved for them~
This ~oYer~ignty,.lim~te~ by th~ United Sta~es' power to deal exclusively with
the t.I'Ibes in extingulshjng their property rtghts, was recognized by virtue of
treaties entered into between the United States and the tribes. The embodiment of
Indian rights in treaties is the factor which protects those riahts from rezulation
Invasion. qualification by the states as a result of Article Vr"'of the Unite"'d State~
Constitutlon, the supremacy clause, which states:

"That all treaties made or which shall be made under the Authority of the
United States, shall be the supreme Law of the Land : and the Judges in every
State shall be bound thereby, any Thing in the Constitution Laws of any State to
the Contrary notwithstanding"

The supremacy clause, of course, applies fully to Indian treaties as it does to
international treaties. E,g, United States v, 43 Gallons ot Whiskey, 93 U.S. 188
(1876) .

Because of the anomalous nature of Indian sovereignty and the panoply of
Congressional acts which have had the effect of modifying sovereign powers
of tribes, the analysis of modern courts has tended "away from the idea of
inherent Indiansovereignty as a bar to state jurisdiction and toward reliance
on federal pre-emption." McClanahan v. Ar'izona Tam Commission 411 U.S. 164
172 (1973). ' ,

Although the question of state jurisdiction is not dealt with in the typical
treaty, the courts have construed the creation of a reservation to preclude ex-
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In addition to those Indian children removed from their families to be placed
in adoptive care, foster care, or special institutions, thousands of Indian children
(many as young as five-ten years old) are placed in U.S Bureau of Indian Affairs
boarding schools. Enrollment in BIA. boarding schools and dormitories is not
based primarily on the educational needs of the children; it is chiefly a means of
providing SUbstitute care. The standards for taking children from their homes
for boarding school placement are as vague and as arbitrarily applied as are
standards for Indian foster care placements.

The table below presents a state-by-state breakdown of the number of Indian
children living in dormitories while they attend BIA boarding schools,

BIA boanlinq
ecnoot etuaent«

664
10,977

714
197
517

7,428
481

1, 973
549

1,207
1,093

Total .. . . . ... . ._. __._. ... 25,800

=
Indian children living in dormitories operated by the BIA for chil-

dren attending public schools _.. ._..,_ __... 3, 384

Total .•__. .__.__,_. . -_ ..._._ 29,184

These children should be included in any compilation of Indian children away
from their families.

Source' Office of Indian Education Programs, U.S. Bureau of I!?-dian Affairs, "Fiscal
Year 1914: Statistics Concerning Indian Education" (Lawrence, Kans.c Haskell Indian
Junior College: 1975), pp. 12-15, '22-23.

State:Alaska . . . .__~ ~__~~ ~~_,~ _
Arizona .. . .__. _
California __. . .. _
Mlssissippi . ~ ~ . ~~__.__._~ ~__._~ __.
Nevada . . ,__. ~__.__. , ~ . ._~ ... _.
New Mexlco . .__,_. ,_. ~~ -._". _
North Dakota_. ._,, .•~ . ,__•. '- ~ .., . •._....__.
Oklahoma __._.... . ,---.----- . . ... _._._. . ,
Oregon . .._.__. . ...._. .. ,__.., -.-.-.--- .... . _
Sou th Dakota. . -..,..,- __. . ._ -_,__. ,__- ..._.. . _
Utah ... . --_. .. .__.__._----, . - ..
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tensions of state law to Indians on the reservation.' See, e,g" McClanahan v,
Arizona Ta{/) Commission, supra, 411 U.S. at 174-75. Silence as to such matters
in treaties cannot be construed to extend jUrisdiction. Courts have fashioned
certain axioms of treaty construction which would preclude such an implication
Treaties must be interpreted as the Indians would have understood them (United
States v, Winans, 198 U.S. 370, 380--81 (1908)), doubtful expressions must be
resolved in favor of Indian parties (Alaska Pacific Fisheries v, United States,
248 U.S. 78, 89 (1918)) and the treaties must be construed liberally in favor
of the Indians (Tulee v, Wa8hington, 315 U.S. 681,684-85 (1942) )" ThUS, when
analyzing Indian treaties, in absence of express treatment of the question, the
exercise of state power must be pre-empted by the creation of a reservation
pursuant to federal law for the use and occupation of Indians.

Lands reserved in a treaty are, of course, the property of the Indians" The
extent of those property rights is determined by the same rules of construction
summarized above. Accordingly, courts have insisted that rights be specifically
given up before they find that the Indians no longer retain them. This is the
doctrine of reserved rights which was first articulated by the United States
Supreme Court in an early fishing rights decision, United States v, Winans,
wpm, 198 U.S. at 381:

"[T]he treaty was not a grant of rights to the Indians, but a grant of rights
from them-s-a reservation of those not granted."

Based on this doctrine, the courts have concluded that tribal hunting and
fishing rights are preserved by treaties which are silent on the subject. E.g.,
Menominee Tribe v. United States, 391 U.S. 404 (1008). \

Questions have arisen about the extent of impliedly reserved fishing rights
where a reservation of land is bordered by waters in which those rights are
claimed. In that situation the court has looked to the circumstances in which the
reservation was created to determine whether the purpose of making the res­
ervation was to include rights to utilize adjacent waters. In Alaska Pacific
Fisheries v. Ilnited. States, supra, the Supreme Court found that reservation of
"the body of lands known as Annette islands" included the adjacent fishing
ground as well as the upland because" [t]he Indians could not sustain them­
selves from use of the upland alone. The use of the adjacent fishing grounds was
equally essential.... The Indians naturally looked on the fishing grounds as
part of the islands and proceeded on that theory in soliciting the reservation."
248 U.S. at 89.

As with rights to the land itself, and to water, timber, etc., hunting and fishing
rights are property rights of the particular tribe. Any destruction or diminish·
ment of those rights would be a taking within the meaning of the Fifth Amend­
ment to the Constitution and would entitle the tribe to compensation. E.g.,
1Ienominee TY'ibe, United States, 318 F.2d 998 (Ct. Cl. 19(7), affirmed 391 U,S.
404 (1968); Hynes, Grimes Packin.!J Company, 3i'7 U.S, 86, 105 (1949); scc
Whitetoot v, United States, 293 F2d 658 (Ct. CL 19(1), cert . denied 369 U,S" 818
(1962) .

The United States by reason of the relationship created in its dealings with
Indians has an obligation to protect property rights secured to the tribe-so That
relationship is one of trusteeship or guardianship which binds the United States
to deal fairly and protectivelv with all Indian rights, Subjection of those rights
to state regulation or qualification decreases their value and effectively is a
taking. ct. Choate v: Trapp, 224 U.S. 665 (1912). Consequently, the courts will
not imply such takings but insist upon a clear congressional statement before
finding that hunting and fishing rights have been extinguished or diminished,
Even termination legislation designed to extinguish federal supervision of the
federal trust relationship with an Indian tribe has been held not to destroy
treaty hunting and fishing rights absent an expre'ss statement to that effect. 'fhe
Supreme Court stated in Menominee Tribe v. United States, supra:'

"We find it difficult to believe that Congress; without explicit statement, would
subject the United States to claim for compensation by destroying property
rights conferred by treaty."

1 WheI'e treaty I'lghts are referred to In this paper they hrcltide rIghts establlshed by a
treaty. an act of Congress, an agreement or executive order. The valldity and the force
of each method of creating reservatIons and preserving other rights Is well estabilshecl.
See !VllkInson and Volkman. "Judicial Review of Indian Treaty Abrogation: 'As Long
as Water Flows. or Grass Grows Upon the Earth'--How Long a Time Is That?", 63
CalIf. L. Rev. 601, 615-16.
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9~ U.S, at 413. Acconl, Eimball v, Call(£han, 493 F2d 564 (9th Cir 1974)t
qemed 419 US. 1019 (1974). Indian hunting and fishing rights then 'are shiefg~d
from .state control or regulation by the status of the reservati~n but in additi
~he rtght when el~bodied in a treaty, act or agreement (eithe; express; ~rlO:,
11ll PI:.ca tl on ) ~rovldes a .further ground for excluding state jurisdicti;n ~n tb~
t,he Il~!Jt and l:S exemptIOn.from state control constitute a property right which
canno e. taken away WIthout express congressional act and apIJrOpn'ate
compensation.

~l;f~;rih~Oti~cli~si~~t~~~~e~~~~~ ~~~~~~~~::~::~~nti~ec;~~~~~in~u~i~~~s~~~:~
mg rig s attach within reservation bound ries d I ' . "'
by the trea~y, t~ICY belong exclustvoly to the~ri: ~~d' t~~/:a~P~~lficall~l~mited
or the appllcatl~n of state law. The courts have considered this r~~~~c~se ree
~~l~~~xitss e~~~ ~f~~~~~a~:; ~~ve ~e,:d th~t on-reservation hunting and fis~~n~~n!.
160 (Dth ~ir, i946) , cerl (~;~i:dI~3~1~~,n8~·g(i~~)~el~ U~iled_States, 157 F~d
l·m.oa Iruiian« Y. Herbst, 334 F. Supp, 1001 (D Minn 19717. Kfk e Band ot Ohip­
Tribes v. Maison, 139 F. Supp, 634 (D Or I: _ .'. ,an,lath and Modoc
low, 159 Wash.. 655, 294 P. 557 (1930) : St:te19;)~d ~lo:;eer{ackmg Co. v. Wins­
1094 (1936) ; Arnett Y. Five Gill Nets' 48 CalvA ~;\g, is 8 Wash. 467, 62 P,2d
cer t. denied, 44 U.SLW. 3545 (March' 29 19-6) ~~l ' _1 ~al Rptr. 906 (1975),
App.~d ~O, 54 Cal. Rptr, 568 (1966). ,I, ser v, otu Net No 1,245 Cal.

It IS Immaterial that some of the la d . I di
of Indian title and into non-Indian ~ ~ ~~ ~n n Ian.re~enation has passed out
and fishing rights may be exercised ~:enelshlP. The prlUclp~e that Indian hunting
in !'eech Lake Bank at Chippewa Ind~a~~rr; s;;t~br~gulatlOn still obtains. Thus.
which was by its terms "a com lete e .. '. er st, supra, an act of Congress
UPO? an agreement between th~ unit:Cil~1~lt~~maenJ ~f thIe II.ndi~~ title': based
.Indlaris agreed to "zrant cede and l' r . n ie nc ians in which the
title .and interest in ~nd t'o the land" d~dnnq~lS~,andt co~vey . : . all our rights,
hunting and fishing rights on the reservan 0 a rogu e t e Indians' unrestricted
is consistent with the definition of "Indi~~ 334 F. ~uPP. ~t ~00.3 !his holding
found in the federal criminal statutes I' h co~rntry for JunsdlctlOn purposes
tions and allotments "notwithst<anc1inO'~~IC . ex ends to all land within reserva..
ing,rights"of-way...." 18 U.S.C. § 1151."' e ISsuance of any patent, and, includ..

Enactment of Public Law "80 and its Ii . .
impact upon the ability of I;;'dians t app ~catlon. in se'.'eral states has had no
free o~ s!ate regu}ation within their ;es~~~ac;i~~~h~~rf~nguandhunting right.g
the crtrninaj sections of Public Law 280 S b't. 1 e , .SC. § 1162 codifies
which it is stated that: . u sec ion (b) IS a saving Clause in

"[n]othing in this section ... shall d' .
band, or community of any rl ht ri' ;PIlve. any I~dlan or any Indian tribe,
treaty, agreement, or statute ~ithPre;l~~te, or lillI:1Umty aff~Jl'ded under Federal
control, licensing, 01' regulation there~" to huntmg, trapPlUg, or fishing or the

The courts have held that Public La~ 28
late on-reservation hunting and fishinO' . ~t stYies have no jurisdiction to regu..
v, Maison, supra,' Quechan Tribe ot I r~€f s. ~'UR" Klamath and Modoc Tribes
72-3199 (9th Cir. Feb. 2, 1976). n ~ans v, owe, 531 F.2d 408F/G No.
Federal Regulation

The f~w courts to consider the questi 1 . . .
reSel'VatlOn hunting 'and flshlne by the F o~ Jat~ mdlcated that regulation of on..
In Mason v, Sams 5 F.2d 255 (W D W e era overnment will not be permitted
prom:llgated by t'he Commission~r' of ~~~j/925), t~I: Court held that regulation~
Intenor concerning on-reservation fishinO' an A~alls and t:JC Secretnry of the
they were .not authorized under the treat \~l? lC~ond thell' authority in that
treaty fishmg right within the water . /.. federa~ tax on the exercise of the
Strom v. Commissioner, 6 Tax Ct. 621s

(~94a6)eservatlOn was found unlawful in
It has been held that even where a treat .

laws hunting of migratory birds it 1 Y SUbsequent to the Indian treaty out­
!hf' re~ervation. Uniterl Slates v ' Cut~e~.es ;r~~ alter the Indians' right to hl.int on
1Il Untted States v, White 508 F. "d 453' fSt~ ·c~upP. 724 ~D. Ida. 1941). Similarly
E,:gle Protection Act wa~ inapplicabl t l~ 1~47), It was held that the BalCi
arIeS of a reservation who took an ~.o aI;ll<:lIm hunter within the bound­
that the statute did not adequately :~g e m vlO.latlon. of the act. The court found

. press an mtentlOn to abrogate Indian hunt-

77-467~76- 17
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ing rights and that this intention could not he i mpl lorl into a gcnNnl (,0l1,~1 ('~­

slonal enactment because the subject of Indian property Interests is traditionally
left to tribal self-government.

It is clear that Congress has the power to abrogate Indian treaties all or in
part. E.g" Lone Wolf v, Hitchcock, 187 U,S 553 (1903) An abrogation of hunting
and fishing rights will not be found absent a clear indication of congressional
intent. however, Menominee Tribe v. United States, sunr« But a proper exercise
of congressional power can provide the necessary' authority for the Executive to
promulgate regulations govsrrrlng Indian on-reservation fishing Mettaleatta. Tn­
dian Community v. Egan, 369 U,S, 45 (1962). Tribal Regulation"

It is beyond doubt that tribes have the sovereign authority to regulate, restrict,
and license hunting and fishing within their reservations. 'l'he exclusiveness of a
tribe's jurisdiction over members within the reservation has only been diminished
insofar as a treaty or a federal statute so provides. Many, if not most, tribes with
substantial fish and game resources regulate the exercise of such rights Sec, e.g"
Hobbs, "Tndlan Hunting and Fishing Rights," 32 Geo, Wash. L. Rev. 504, 523, nn
100-101. On a number of occasions the Department of the Interior Solicitor has
concluded that a tribe mav adopt ordinances to preserve and protect its reserva­
tion hunting and fishing rights. Sol. Op, 1\1-36638 (:\Iay 16, 1962). Typically these
ordinances are enforced through a system of tribal enforcement officers and
courts, These are the exclusive entities having- any Inrlsdictton over purported
vlolations. See State v. McClure, 127 Mont, 534, 268 P. 2d 629 (1954). Statutes
removing or diminishing the right of a tribe to exercise sovereign powers within
the reservation would effec.t a taking of property compensable by the United
States

Consistent with a tribe's sovereignty over its own territory', it can enforce its
regulations relating to hunting and fishing as against non-members of the tribe
as well as members. See Queehan Tribe of Indian8 v, Rowe, swpra. Similarly, the
tribe possesses exclusive authority to license non-Indians to hunt and fish within
the reservation. Colville Tribe v, State of Washington, 412 F. Supp. 651 (April 14,
1976).

Smne state courts have rreached the questionable conclusion that tribes lack
jurisdiction over non-Indians hunting and fishing on the reservation. E.,(7., State
v, Danielson. 427 P 2d 689 (Mont 1967) ; 8ee also. In re Crosby, 149 P 989 (Nev.
19151 A California court has taken a middle ground. holding that where a non­
member Indian goes ona reservation to hunt ana fish. state game laws apply to
him but that permission to fish on the reservation given by authorities of the
tribe on whose reservation he is fishing is a complete defense Donahue v. Justice
Court, 15 Cal. App.. 2d 557, 93 Cal. Rptr 310 (1971). It was suggested in the Leech
Lake case. sunr«. that exclusivltv of an Indian tribe's rights to regulate fishing
of Indians and non-Indians within the reservation depends upon the types of
congressional acts which manifest the relationships between the tribe and the
United States. 334 F. Supp. 'at 1006. In that case, virtually all of the federal
Iegislatton had allowed vlrtually all of the reservation to pass into non-Indtan
ownership.

Because of a paucity of cases and some conflict, partlcuarlv among state courts,
there may still bea question in some states as to the propriety of application
and enforcement of state fish and game laws as to non-Indians within Indian
reservations. Tribes may be limited as to how far their fish and game ordinances
applv because of provisions in their own constitutions which limit their jurisdic­
tion to members or to Indians. and there may be treaties or legislation which
limit their powers or allow' the importation of state laws. But generally it appears
that the trend, and certainly a better view, is that tribal laws apply to Indians
and non-Indians alike who are hunting ana fishing within the boundaries of a
Indian reserva tlon. 'I'his application would lead to the exclusion of state laws
except when the trihe itself requires that non-Indtans comply with state reznln­
tlons as they have in some situations. See, eq., Queehan Tribe v, Roioe, -, F2d
-, No .. 72-3199 (9th Cir., Feb. 2, 1976).

'That Congress contemplated non-Indian hunting and fishing activities within
reservation boundar-los cnlv upon the condition that tribal consent has been
obtained is evlrleuced b,v 18 F,B C. § 1165 This law makes it illegal for a non­
Indian to go within the boundaries of an Indian reservation for the purpose of
hunting or fishing unless he or she hail the consent of the tribe, While the pro­
vlslon doe" not seek to bring non-Indians under the aegis of any federal regula­
tory scheme, it puts muscle in the requirement that non-Indians comply with
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t i lha l requirements of licensing anrl otlIer regnlations upon which consent to
hunting and fishing might be condi tioued

OFF-RESEH\A1IOX HU:\lIXG A"D FISHING

Although there has heen little contest over the applicability of jurisdictional
piincipl es within the boundaries of Indian reservations, jurisdiction over In:
dians exercising hunting and fishing rights secured by federal treaty Or agree­
ment while outside reservation boundaries has been an area of intensive Iitiga­
tion States have inherent authority to regulate the taking of fish and game
within their boundaries. Geer v. Connecticut, 161 U,S. 519 (1896). Usually state
law can be applied to Indians who are outside the reservation, but there can be
no such application if it would "impair a right granted or reserved by federal
law" Mescalero Apache Tribe Y. Jones, 411 U.S. 145, 148 (1973). Accordingly, a
federal treaty may override state power to regulate the taking of game. .i1!·iS80U1'i
v LIott asui, 252 US, 416 (1920).

To determine when and to what extent state regulatory power over off-reserva­
tion Indian hunting and fishing is preempted by treaties it is, of course, essential
to examine the specific terms of the particular treaty or other federal law.
'l'ypically, a treaty cedes a land area to the United States, retaining a defined
parcel ror a reservation. Also reserved in many treaties is a right to continue
hunting or fishing on lands other than those retained,

Some of the most commonly reserved off-reservation rights are found in
treaties with Indians of the Northwest. Those treaties often reserve a right to
fish "at usual and accustomed places" which is "in common with the citizens of
the territory". See, e.a., Treaty with the Yakimas, 12 Stat. 951. Hunting rights
have been referred to as ..the privilege of hunting ... on open and unclaimed
lands," E.g., 'I'reaty of Medicine Creek, 10 Stat. 1132. Or the right may be "on
unclaimed lands in common with citizens". E.g." Treaty with the ""alla-\Yallas,
1:2 Stat 945. Other treaties have acknowledged that Indians have ..the right to
hunt on the unoccupied lands of the United 'States so long as the game may be
found thereon, and so long as peace subsists among the whites and the Indians
on the borders of the hunting districts," Eg, Treaty with the Eastern Band
Shoshone and Bannock, 15 Stat. 673. .

Off-reservation hunting and fishing rights have been an important subject of
litigation also in the Great Lakes region. Treaties there have been less explicit.
One treatj provides that Indians residing in the territory ceded by the treaty
"shall have the right to hunt and fish therein, until otherwise ordered by the
President," Chippewa Treaty of 1854, 10 Stat. 1109. And because ot the great
importance to Indians of the Great Lakes of fishing, it has been held that a
treaty which says merely that certain lands adjacent to a lake will be set aside
"for the use of the Chippewas of Lake Superior" includes fishing rights in the
lake even though it is outside reservation boundaries. State v, Gurnoe, 53 'Vis2d
390,1\:)2 ::\.W.2d892 (1972)

How a court will construe an off..reservation treaty hunting or fishing right
with respect to the extent of that right or the jurisdiction of a state to regulate
it necessarily turns on the construction of the language used. The rules of treaty
construction discussed above at pp. 3-4 are especially important in dealing with
off-reservation rights. Proper construction often demands extensive reference to
historicai and anthropological evidence to determine the intent and understand­
ing of the Indians at the time of the treaty. See, e.g., United States v, Wash­
ington, 384 F. Supp. 312 rw.o. Wash. 1974), aff'd 520 F.2d 676 (9th Cir. 1975),
cert. denie(I~U.S.·-(1976); Sohappy v, Smith, 302 F. Supp. 899 (D. Ore. 1969) ;
State v. Gurnoe, supra,. State v, T'imlo, 94 Ida. 759, 497 P,2d 1386 (1972). Ct.
United States v, lVinans, supra

'I'he following una lvsis of estnbltshcd regulatory jurisdiction over off-reserva­
tion hunting and fishing rights relates to particular eases. It should be read with
the uuderstanding that the principles in those cases are to be applied in light of
the language and circumstances of the particular treaties.

Statc Regulation
By far the most extensively litigated off-reservation rights have been fishing

rights at "usual and accustomed places" secured to Indians "in common with the
Citizens of the territory." It has been held hy the United States Supreme Court
that this phrase permits the right of the Indians to be regulated by the state
where such regulation is reasonable, necessary for conservation, and does not
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discriminate againts Indians. Puyallup Tribe v. Department of Game, 391 U.s
392 (1968) (Puyallup I). In subsequent proceedings in the same case, the Court
made it clear that only state regulations which have been shown to be necessary
to prevent destruction of the fish resource fit the "necessary for conservation"
standard. Department of Game v. Puyallup Tribe, 414 U.S. 44 (1973) (Puyallup
II).

"Wllatever apparent practical wisdom may have motivated the decisions ill
the Puyallup cases, allowing the exercise of state police power over a federally
reserved right seems inconsistent with the principle that Indian rights stemming
from federal treaties are immune from state regulation because of the suprem­
acy clause. Further, the Irolding is difficult to reconcile with axioms of treatv
construction. as Indians hardly could understand that their treaty rights wouiel
be subjected to control by some non-Indian entity, indeed one that was not th-»
even in existence-the state. It also seems inconsistent with the Court's own
requirement in Puyallup I that the treaty right cannot be "qualified or condi­
tioned by the State" 391 U.S .. at 399.

Remarkably, the Supreme Court in Puyallup I cited no case or other authority
specifically holding that Indian treaty rights can be regulated by the state
Instead, a few cases in which dicta to that effect appeared were cited. The Court
simply reached the conclusion based on its inability to find any reason that the
rights could not be regulated, stating: "And we see no reason why the right of
the Indians may not also be regulated by an appropriate exercise of the police
power of the State." 391 US. 'at 398 The lack of foundation for the Supreme
Court's extension of state power over federally secured rights has been stronglv
criticized. See United States v, Washington, supra, 384 F. Supp. at 334-39; ancl
Johnson, "The State v .. Indian Off-reservation Fishing: United States Supreme
Court Error," 47 Wash L. Rev. 212 (1972). It would appear that the Court was
heavily infiuenced by an improvident stipulation in the case that Indian fishing
"would virtually exterminate the salmon and steelhead fish runs" if it were
allowed to continue free of state regulation. 391 U.S. at 403 n ..15 Whatever
questions might be raised as to the correctness of the Puyallup decisions allow­
ing state regulation, it is the law of the land.

The Puyallup cases reaffirm an earlier decision of the Court based on the
same treaty language which indicated that Indian rights were more extensive
than those of the average citizen and any holding to the contrary would be
"an impotent outcome to negotiations and the convention, Which seem to promise
and give the word of the nation for more." United States v. Winans, eupra, 198
U.S. at 380. The Court had also recognized that the right of the Indians to fish
could not be conditioned upon the purchase of a state license. T'ulee v. Washing··
ton, supra. While all0Y'i~g state regulation of "the manner of fishing, the size
of the take, the restrlcticn of commercial fishing, and the like," the Supreme
Court restricts the type of regulations to which Indians may be subjected to
those which are required to conserve the resource. ThUS, regulations applicable
to Indians are not judged by the normal standards which govern applicability
of state laws to citizens without treaty rights .. Instead they are held to th'e
higher, "necessary for conservation" standard 301 U.S. at 401 n14 And conse..
quently, regulations which are applicable to both Indians and non-Indians such
as those restricting all net fishing for steelhead, are discrlminatory as to In­
dians. Yuyallup II, supra.

Other recent cases have applied the Puyallu,p rules, refining the concerts to give
the states and the tribes guidance in their application. Sollap)!y v.. Smith, supra:
United States v. lVa81!in.qton, supra. SohaPPII indicated that in otdor for n state
regnlation to be necessary far conscrvntion, it must be the least restrictive
which can be imposed consistent with nssurtnz thu t enough fish escape harvest
in order to spawn, that state regulatory agencies must deal with Indian treaty
fishing as a separate and distinct subject from fishing by others, and that In­
dian interests must be considered just as the interests of sport and commercial
fishermen are considered. The court rejected the notion that "conservation" in­
cludes state goals beyond assuring that the continued existence of the fish re­
source would not be imperiled. Regulations based on state policies concerned
with allocation and use of the fish resource, not merely its perpetuation are
therefore inapplicable to Indian treaty fishermen. '

In United States v. WasMngton, the district court folloWed SohapP1! and went
farther in delineating the circumstances under which the states might regulate
the Indian treaty fishing right off the reservation, Conservation was defined as
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nllowing state regulation only where the state measures file required for the
perpetuatlon of a particular species of fish Which cannot be achieved by restrict­
mg nou..Indian fishing. In addition, the court found that the tribes themselves
have the power to regulate their members' treaty fishing. If tribes meet certain
conditions and qualification.s designed to demonstrate capability to promulgate
find enforce fishing regulations, the state may not regulate their treaty rights
at ~Jl, ~lthough the tnbe must adopt and enforee any state couservatlon measure
winch It has shown to the court to be necessary for conservation. The state may
regulate the fishing of all other tribes any time that it demonstrates to the court
in a~vance that such a regulation is necessary for conservation, 'I'he advance
showing is not necessary in cases of emergency. ;

~t has. been ~e1<:;' by one court that Indian fishing inconsistent with tribal regu..
lah?ns IS outside the protection of the "in common" treaty right and thus is
sUbJect~? state.law:- State v.. G01ody, 462 P.2d 461 (Or. App.1969).
~he Ninth Circult Oourt of Appeals in affirming the district court decision in

United States v. W,ashingion provided a cogent, after-the-fact explanation of
Why state conservation regulations should be applicable to Indians exercising an
"~n common" treaty right. 'I'he court analogized the relationship of treaty In­
dians and other fishermen a cotenancy. The agreement of the Indians to al­
low the non-Indians to fish "in common with" them thus means that neither
party can destroy the subject matter of the treaty and the state can interfere
wit~ the India?s' right to fish when it is necessary to prevent destruction of a
particular species.

Unle~s and until the Supreme Court modifies the Puyallup rule allowing state
regulation of Indian treaty rights which may be exercised "in common with"
non-Inhans, the rule undoubtedly will be applicable to off-reservatlon rights to
~unt .and fish which are couched in that language or other language nearly
.ld~ntlcal to it. .T?e court has ::ecently shown its intent to apply the rule to an
~¥reementproyIdmg for an Iridian hunting right on lands given up by the Indians

m common WIth all other pers?ns." A.ntoine v. Washington, 420 U.S. 194 (1975).
Holcomb v, Confederated Tribes of the Umatilla Indian Reservation 382 F 2d

1013 (9th Cir. 1967) utilized the "necessary for conservation" stand;rd as the
;neasure of permissible state regulation of an off-reservation "privilege of hunt­
mg . . . ~m unclaimed lands in common with citizens." Another pre-Puyallup
case ,~eqUlred that sta~e r~gulationof Indian treaty fishing under the "in common
wit~l . language to be Indispensable to accomplishing the conservation objective,
Matson Y. Confederated Tribes '01 the Umatilla Indian Reservation 314 """)d 169
(9th Gil'. 1963). ' .l'.~

'V,here. the off-reservatio.n right is not qualified by language indicating that
Indla~s mtended to share It wtth non-Indians, the allowance of state regulation
loses ItS rationale, Thus, in State v, Arthur, 74 Ida. 251, 261 P.2d 135 (1953),
!he Idah~ Supreme Court held that a treaty with the Nez Perce Indians reserv­
mg the rtgut to hunt upon "open and unclaimed land" entitled them to hunt on
land o.wned by the federal government and other land not settled and occupied
by wlll~e.s under possessory rights or patent "without limitation, restriction or
burden Imposed by state regulations..

More recently, and after the Puyall·up decisions, the same court construing a
Shoshone..Bannock treaty "right to hunt on the unoccupied lands of the United
States so long as game may be found thereon and so long as peace subsists
amoll/? the wI;ites. and Indians on the borders ~f the hunting districts," found
that Iike th.e rtght 111 the Nez Perce treaty, it was "unequivocal" and "unqualified".
State v.T~nno, supra. Based on the Indians' understanding at the time of the
tre~ty, the. c?urt found that the hunting right expressed in the treaty included
flshlng activttv. The court, however, seemed to soften the earlier decision in
A rtliur by suggesting tha~ state regulation of t.he fishing right might be possible
upon a showing of necesslty for conservation. 'I'he court neither expressly over­
ruled Artliur nor stated that had the state shown necessity for conservation it
w~~lld have upheld the reg~lation.The court said:

I! would appear that If qualified treaty fishing rights received this kind of
special protection , . , the exercise of an unqualified treaty right to fish .••
certamly cannot be regulated by the state unless it clearly proves regulation of
the treaty Indians fishing in question to be necessary for preservation of the
fishery." (497 P ..2d at 1393) .

The Tinno court did not. really have to reach the question of whether the
PuyallUp rule must be applied but rather seems to be reasoning a fortior], The
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concurrinz opinion of Justice McQuade criticizes this aspect of t,he dec~si?n,
insisting that" [n]othing in Puyallup requires deviation from Arthur in deciding
this case." 497 P.2d at 1396. . . .'

The Supreme Court of Michigan also has recognized the disttnction bet.ween
the off-reservation rights considered in Pttyallup and its progenyand other rights,
not subject to the same qualification. A Chippewa treaty provrded .that the In­
dians who "reside in the territory hereby ceded, shall have the right to hunt
and fish therein, until otherwise ordered by the President." The ~ourt found
that this off-reservation right rendered invalid the game regulatlOn~ 'of the
state as to Indians covered by the treaty. People v. Joniireau, 384 J'.llc.h. 539,
185 N.W.2d 375 (1971). A lower Michigan court has ruled that "the right of
hunting on the land ceded" found in an 1835 Chippewa and Ottawa Treaty
subjected the Indians to state regulations which are "necessar~.to prevent a
substantial depletion of the fish supply." People v, LeBlanc, 55 Mich. App. 684,
223 N.W.2d 305 (1974). On appeal, the Indian defendant has argue~ that ~he
site 'of his arrest was not in the ceded area but is within the Bay.Mrlls Indian
Reservation, but that if the court finds it to be off the reserva.tlOn, t,hat the
Puyallttp rule ought not to be applied to this unqualified treaty right. 'I'he case
awaits decision. .

Because of the savings clause in Public Law 280, the conclustons as. to the
limits of state jurisdiction over off-reservation rights are the same 111 both
P.L. 280 and non-Puolic Law 280 states. E..g., State v. Gurnee, supra.

Federal Regulation
The Federal Government has acted in at least one instance to provide r~g­

ulations for off-reservation treaty fishing. In 1967 the Secretary of the Inte,rlOr
promulgated regulations that appear at 25 C.F.R. Part ~56. Those regulations
twice have been reformulated but never have been fully Implemented, The reg­
ulations provide merely for identification cards for Indians, i~entifieatio!!- of
fishing equipment and a framework for later issuance of substantive regulations
to govern the exercise of treaty fishing rights. ,

We have indicated above that the Seci'etary has been held to lack power to
regulate treaty rights on the reservation. It would seem to follow that he could
not regulate them outside the reservation without enabling legislation. See Hobbs,
"Indian Hunting and Fishing Rights II," 37 G. Wash.L. Rev. 1251, 1266 n.87.
The authority of the Secretary to enact off·reservation treaty fishing regulations
in absence of legislation has not been tested. It is reasonable to predict that if
there were such a test, the result would track decisions regarding a state's
power to regulate the same rights. Thus, where a right is specifically to be shared
between Indians and non-Indians, as 'is the case with the "in common with"
rights federal regulations may be upheld, while rights not subject. to such
qualification would not be. Congress has given the President power to prescribe
reO'ulations to carry out provisions of acts and treaties relating to Indian affairs.
25°U.SC. § 9; U.S. v. OlapoaJ, 35 F. 575 (D. Ore. 1888). Under this authority the
Secretary could make any regulations which are in fulfillment of the treaty
purposes. Under the Puyallup reasoning as expanded by the United States v,
Washington co-tenancy analogy, it would appear that the Secretary clearly
could promulgate regulations necessary to preserve the resource which is to be
shared as betwen Indians and non-Indians according to treaty terms, Compare,
The James G. Swan, 50 F. 108 (D. Wash. 1892).

Some treaties by their terms may furnish a basis for the Executive to prornul­
gate regulations. For instance, it has been suggested that the phrase "until
otherwise ordered bv the President" following definition of the hunting and
flshinz rlcht in the Chippewa Treats of 1854 would empower the President to
"issrH~ an°order limiting or extinguishing the. hunting and fishing rights of the
Indian." People v. Jtnulreau; supra, 18;) N:W, 2d at 381. It certainly would
seem that anv such order would have to he consistent with the purposes of the
treatv as understood by the Indians at the time they entered into it The eon­
clUSi6n of the Michigan court is probably correct but should be limited to situa­
tions in which regulations can be demonstrated to fulfill treaty purposes. Com­
pare, Rockbridge v. Lincoln, 499 F2d 567 (9th Oir. 1971).

Tribal Regul{J,tion
The discussion of the limits on state regulation carrles the clear implication

that the appropriate regulator of fish and game taking pursuant to ~reaty
rights is the Indian tribe which holds the right In Settler v. Lameer, 50, F.2d
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2~1 (9~h Cir. 197~), it was decided that Indians' off-rcservatlon treaty fishing
i Ights Include a right to regulate, 1t was specl tlcully held that a tribe with au
off-reservation right "in common with the citizens of the territory" has authority
to arrest and prosecute tribal members outside the reservation for violation of
tribal fishing regulations. The holding was supported by evidence as to the
Indians' und~rstanding and customary practices concerning control of mem­
bers at the time of the treaty, The fact that continued Indian self-regulation
was comprehended by the treaty enables the tribe today to exercise its regula­
tor;v power at. "usyal and accustomed places" outside reservation boundaries.
Thrs d~es not Infringe on the state's sovereignty because the tribe's regulatory
power IS protected by the supremacy clause of the constitution.
. We .have Indicated in the section concerning state regulation of off-reserva­

tion rights that the court in United States v. Washington also validated the
p,ower of the tribes to regulate their members' treaty 'fishing outside reserva­
trons at usual and accustomed fishing sites If tribes meet certain qualifications
a.nd conditions fashi?ned by the court, the state is enjoined from any regula­
tron whatsoever, 'Whlle as a matter of law under 1'1lyall'llp the state possesses
at least concurrent jurisdiction to prevent damage to the resource, a remedy
was developed which assured such responsible tribal management that any
state control could be precluded. See United States v, Washington, supra, 520
F.2d at 686, It was also provided in the injunction that a qualified tribe must
adopt and enforce as its own any state regulation shown to the court to be
necessary for conservation, Failure to do so could be a ground for stripping the
tribe of its self-regulating status.

The sphere of permissible state regulatory power over Indian treaty fishing
probably IS greatest in the case of the "in common with" treaty language.. What
the exact limits of state vis-a-vis tribal rights are must be determined by
reference to the treaty language and evidence as to treaty purposes and the
understanding of the parties. Accordingly, the question of whether there is any
concurrent state regulatory power and the extent of it would depend on those
factors.

.Although the conclusion in State v, Gowdy, suprc, that Indian fishing in
violatlon of tribal regulations subjects that fishing to state regulation appears
to ~e basically. correct, it should be pointed out that Indian regulation, as non ..
Indian regulation, takes account of many goals which are not strictly related
to conservation (e.g.. , allocation of fishing opportunity and fishing sites. See
Set.tler .v. Lameer, ewpra, 507 F.2d at ~37). And violation of a tribal regulation
which IS not necessary for conservation should not open an Indian guilty of
such infraction to the full range of state regulatory power. °

ABORIGINAL FISHING RIGHTS

An area which has received almost no consideration by the courts is Indian
hunting and flslring outside Indian reservation boundaries which is not em­
bodied in any treaty. Most Indian rights which are found in treaties are
aborigina! rights that have been preserved by mention of the rights in the
treaty, wrt!I . language preserving them all or in part, or by absence of any
language giving up the rights. Because any analysis of Indian treaties is neces­
sartly based upon the notion of reserved rights-that anvthing not given up is
retained, the total absence of a treaty would argue for a continuation of
aboriginal rights as they always were.

The relationship of the United States to Indians-one of havlnz an ex­
clusive right to deal with the Indians and to extinguish their rigbts-was
first articulated in the case of Johnson v, Mcl-ntosh, 21 U.S. (8 Wheat.) 543
(1823). That case makes it clear that the United States succeeded to the
sovereign rights of the "discovering" nations who first came to the New World
hut tha~ sovel~eignty was subject to a right of occupancy, or nborlgi nal title, of
the Indlans, ~1 U.S. at GDG.. 'rile Supreme Court has recently sald of these
principles or aboriginal title: .

"It very early became accepted doctrine in this Court that although fee title
~o the lands occupied by the Indians when the colonists arrived became vested
rn the sovereign-first the discovering European nation and later the original
States and the United States-a right of occupancy in the Indian tribes was
nevertheless recognized. That right, sometimes called Indian' title and aood
against. all but the sovereign, could be terminated only by sovereign act. Once
the Unrted States was organized and the Constitution adopted, these tribal
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rlvhts to Indian lands became the exclusive province o(the ~ederal law. Indian
title recognized to be only a right of occupancy was sxttngutahable only by the
United States."
Oneida Indian Nation v. County of Oneida, 414 o.s. 661, 661 (1914)

The exclusive right of extinguishing aboriginal. pr,operty rtghts of Indians
was reflected in the Indian Nonintercourse Acts, now codified in the current
form at 25 USC. § 177. It would appear, then, that the suyrem.acy clause. to the
Fnited States Constitution operating via 25 U.SC. § 17/ wlrlch embodies t~e
preemptive right of the United States to deal wit~. I,ndians, .w.ould preclu e
the exercise of any state authority over presently existing aborIgmal rlg~ts.

In State v, Quigley, 52 Wash.2d 234, 324 P.2d 827 (195~): the :vashmgt;on
Supreme Court held that an Indian did not possess aborIgmal rtghts WhICh
excluded the exercise of state power to regulate his hunting. .rn ~hat case, the
Indian failed to show that his aboriginal right continued ~nextmgUlsh~d.He had
been arrested on lands he had purchased from a n?n-Indlan. The Qutgley panel
was of the view that Indian title had been extinguished, although there was ~o
express statutory or other clear manifestation of exting~iS~me~t. The case IS
questionable for this reason. Further, the court failed to dlsttngutsh between a~
extinguishment of title as to land and the right to hunt on such lan~. Slourt 0
Claims cases have made clear that the two rights are seve~able and dlstmct. ,

Even though aboriginal title to land may have been extlngulshed by a tribe s
acceptance of compensation for the government's unauthorized takin~ of l~nds,
that would not necessarily extinguish aborigin::l hunting .and, flshlng rI~hts
unless they were specifically dealt with in resolvmg the Indla~s. claim aga.mst
the government. The Interior Department Solicitor is of the opmton that this is
the case with the Kootenai Tribe of Idaho which recei.ved cO?1pensation ~or
lands taken mistakenly from that tribe which never partlclpated in a treaty with
the United States. . . . . Aff i

Memorandum from Associate Solicitor to CommIssIOner of. ~ndlan airs,
dated October 29 1975 The same opinion deals with the question of to what
extent a state might r~gulate the exercise of. their aboriginal rights. It points
O~lt that there is no sound authority permitting state jurisdiction over. the rights,
as they would appear to be protected by the supremacy clause. But ;n the case
of Kake v. E.qan, 369 U.S. 60 (1962), the Court held that. the aborigmal fishing
rights of Alaska Natives were not exclusive, and certam ~ederal regulat~ons
could not exempt them from Alaska's anti-fish trap law without appropriate
legislation. The Court acknowledged that th~ ab?rigin::l~s~in? rights of the
Indians' is property over which Alaska had disclaimed JUrIsdictIon l~ its state­
hood enabling act, but that the enabling act did not mandate ~xclusive federal
jurisdiction over such matters. It seems to allow state regulatIon bas~d on the
~'migratory habits of salmon" which would make the presence of flshing traps
"no merely local matter." . •

Kalce was actually concerned with the extent of permiSSible federal. power to
rezulate and permit Indian fishing. It does not appear. that the baSIS for the
pr~emptive impact of aboriginal rights over the exercise o.f st::te regulatol?
power was fully considered. Furthermore, the ~nomalous slt::Jahon of Alas~a
Natives was in a state of considerable uncertam;y.at the. time of the Kake
decision: it has now been resolved by the Alaska Native Claims Settlel;le.nt Act,
43 U.SC. ~ 1601 et seq. The Supreme Court of Idaho will soon be daclding the
question of whether and to what exteJl~ a .state may regulate the ~xerclse of
aboriginal hunting rights of the Kootenai 'I'rlbe. State v. Coffee, No. 1_040.

RECOMMENDATIONS

1. It is not recommended that any specific legislation be enacted rela.ti.ve to
jurisdiction over Indian hunting and fishing rights. The sUbj~c~ is polltJ~ally
'chal'gE'd in some areas, such as the Northwest. In the present mllieu the Iaglsla­
tive process would be encumbered by emo~ion::lis~ and I?ressures from spacial
interests Alreadv a vocal non-Indian mtnorltv IS calling for congressional
abroO'ati~n of Indian treaty hunting and fishing rights in the wake of a few
court decisions upholding those rights .. Ahroaatlon probably would be personally
distasteful to much of Congress and the public because of the ~ora! and legal
questions involved. The price of compensating In~ians for extm.gUlshment ?f
the rights would be staggering'. Congress has considered the subject hefore III
the context of Washington Indian rights and has elected not to act. H.E.I. Res.
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698, 87th Cong .. , 2d Sess. (196~); HILT. Res, 48, 88th Coug., 1st Sess. (1963) ;
S.J. Res. 170 & 171, ssn. Oong., 2d Sess. (1964).

2. Courts, not Congress, are forums for resolving unsettled questions in the
area. 'I'he law is not simple or fully developed and would benefit from clarifica­
tion, particularly as to off-reservation rights. But rights vary considerably from
place to place and would have to be dealt with on an ad hoc basis rather than
in sweeping legislation. Courts are competent to discern the jurisdictional
attributes of off-reservation treaty hunting and fishing rights by reference to
the language and circumstances of the treaties involved. Principles to guide
judicial treaty construction are well established. Reference to rules of federal
supremacy, as modified by the Puyallup rule, provides the necessary guideposts
for judicial analysis in the area.

3. To facilitate litigation to determine and enforce treaty rights, provision
should be made for tribes to recover their attorney's fees and expenses of suit.
Presumably a lawsuit should only be necessary when the parties--typically II
state and a tribe---have been unable to resolve their differences short of invoking
the aid of the courts. The history of litigation concerning Indian treaty hunting
and fishing rights in the Northwest is long and tortured. Indians have spent
many years and untold sums of money litigating find rellt lgut ing rights under
age-old treaties. In the meantime, the rights have been rendered nugatory
because state police power prevents Indians from hunting or fishing pending the
outcome of the current legal battle. A concurring judge in the Ninth Circuit Court
Of Appeals opinion in United. stotee v, Wa8hi1~gton, supra, recognized the problem:

"The record in this case, and the history set forth in the Puyallup and Antoine
cases, among others, make it crystal clear that it has been recalcitrance of
·Washington State officials (and their vocal non-Indian commercial and sports
fishing allies) which produced the denial of Indian rights requiring intervention
by the district court. This responsibility should neither escape notice nor be
forgotten. "

To place the burden of enforcing Indian rights where the responsibility for
their denial lies, Congress should enact legislation entitling an Indian tribe to
recover its attorney's fees and other expenses when it is successful in such a suit.
Without statutory authorization or special circumstances it appears that federal
courts are powerless to make such awards. See Atuestea Pipeline Seroice v
Wilderness Society, 421 U.S. 24, 44 L.Ed.2d 141 (1975). ExampJes 'abound of
such congressional action when important federal rights are vindicated by private
litigants 44 LJiJd2d at 155 n.33. The possibilities are many. hnt one approach
would be to amend 28 U.S.C. § 1362 (federal question jurisdiction for tribal
plaintiffs). It might read:

"A court may award attorney's fees and other expenses against any litigant
to an Indian tribe which is successful in an action under this section to enforce
or prevent infringement of its property or other rights protected 01' secured by a
federal treaty, act, agreement or executive order."

4.. It is recommended that, independent of the question of jurisdiction over
treaty hunting find fishing rights, Congress be wary of legislation which would
indirectly result in intrusion upon Indian rights or resources. 1<'01' instance,
nurhorizatlon of a dam to be built on a river may not appear at first to involve
Indian rights. However, if the impact is to prevent the exercise of Indian off­
reservatton treaty rights hy destroying access to usual and accustomed fishing'
places or damaging fish habitat and thus reducing numbers of fish available
to Iridlnns, a direct clash with treaty rights is presented. Such projects are
vulllp,rnhie to challpnge as ill violation of the 'treaty unless Congress specifically
termtnares troutv rights with nppropr Iat.e compensation. See, e..o., Umatilla Tribe
V. Froctke, U.S.D.C, D. OrC'. Civil No. 72--211 (final judgment 8/17/73) (Chal­
lenge to construction of dams which would flood fishing sites and interfere with
fish migration. Settled on srtpulated judgment).

'While compensating a tribe for loss of fishing opportunity as a result of a
federal project is a lawful way to deal with the matter, (see Whitefoot v. United
State8.293 F2d 658 (Ct. CI 1961), celt. denied 369 U.S. 818 (1962), far more
desira ble from the Indian standpoint would be development means to protect
the rights and minimize impacts on them from federal projects. Perhaps the
ultima te solution lies in developing a review procedure similar to that under
Section 102(C) of the National Emironmental Policy Act, 43 U.S.C. § 4a:t?,
which would require investigation and research into possible Infrlnzements 011
Indian rights inherent in any proposed major federal action. "
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APPENDIX D

A PROPOSAL FOR CLARIFYING THE TAX STATUS OF INDIANS

(Prepared for American Indian Policy Review Commission Task Force on Fed­
eral, State, and Tribal Jurisdiction by Daniel H. Israel)

A. Federal Taxation of Indians and Indian Proper-tv
In resolving questions concerning the extent of federal taxing jurisdiction

over Indians and Indian property, it is generally accepted that federal tax stat­
utes apply to Indians and Indian property unless such taxation is incon~istent
with specific rights reserved either by treaty or federal statute. Thus, while the
United States has recognized 'that Indian tribes are not taxable entities, Rev.
Rule 67-284, 1007-2 CUIll. Bull. 55, the courts have taken a case-by-case approach
to determine whether general federal taxing status should apply in a given
ease to an Indian or to Indian property. In ctiotea« Y. Burnett, 283 U.S. 691
(1931) and in Superintendent at Five Civilized Tribes v, Commissioner, 295 U.S.
418 (1935), the Court ruled that federal income statutes were designed to apply
to each individual resident of the United States and to all income from whatever
source, including income earned by an Indian, Nevertheless, the Court in Squire
v, Onpoeman, 351 U.S. 1 (1956), exempted income derived directly from a trust
allotment because of the prohibition in the allotment act against taxation and
because of a provision in the applicable treaty reserving the land from taxation.
The allotment exemption was followed in and with the states in which they are
located. On numerous occasions their jurisdictional problems have involved
various attempts by the United States and the states to tax Indians and Indian
property.

The unique tax status of Indians is central to the special legal and social
relationship which the United States has created for Indians and their reser­
vations. The tax aspects of this relationship limit the United States and the
states from imposing their taxes against Indians and Indian reservations in the
same broad manner that they normally tax persons and property within their
jurisdictions. The purpose of this paper is to summarize the existing tax
relationships between Indians and the United States and the states, and to
formulate congressional legislation which would clarify the Indian tax status
in two areas which require special consideration

I A SU~nIARY OF THE TAX STATUS OF INDIANS

Indian tribes were once characterized as distinct, independent, political com­
munities. Worcester v, Georgia, 31 U.S. (6 Pet.) 515 (1832). While the legal status
of Indian tribes has undergone many changes since this characterization, it
remains clear today that Indian tribes are "unique aggregations possessing at­
tributes of sovereignty over their members and their territory." United States v.
Moeurie, 419 U.S. 544, 557 (1975). As distinct political bodies with attributes of
sovereignity, Indian tribes have long had problems in their governmental relation..
ships both with the United States Steoens v, Commissioner, 452 F.2d 741 (Dth
Cir. 1971), involving the federal taxability of income earned from allotments
which had been acquired by gift or exchange from other Indians, but it was not
followed in Holt v. Commissioner, 364 F.2d 38 (8th Cir. 1966), ceri. llenied,
386 D.,S. 931 (1967), involving the federal taxability of income earned by a mem­
bel' of an Indian tribe from leased tribal lands. Bit; Eagle v. United States, 300
F.2d 765 (Ct. C1. 1962). tmuea States v, Hallam, 304 F.2d 620 (10th Cir. 1962).
Commissioner v. Walker, 362 F.2d 261 (9th Clr. Hl64) , and Rev Rule 67-284,
which spells out in detail the position of the Internal Revenue Service on oxemp..
tions of Indian income from federal taxation, each analyze under various circum­
stances whether an Indian exemption exists to limit federal tax liability.

B. State Taxation ot Iruiiane ana Indian Property
In resolving questions concerning the extent of state jurisdiction over reserva­

tion Indians, it has been held that the sovereignty of Indian tribes, although no
longer the sole determining factor, must still be considered because it provides
a background against which the applicable treaties and federal statutes must be
read. McClanahan v, Arizona State Tax Commission, 411 U.S .. 164, 172 (1973).
Given the existing federal relationship between Inclian tribes and the United
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Sta tes, state taxa tion over reservatton Indians or property can only be sustained
if authorized by an act of Congress .. Moreover, such authorization must be specific
and precise for the Supreme Court recognizes that there is a "special area of state
taxation" which requires a narrow construction to be given to the scope and extent
of state taxation authority, See Mescalero Apache Tribe v. Jones, 411. U.S. 145,
148 (1973); McClanahan v. Arizona State Tax Commission, and Moe v, Con­
[edcrat etl Salish and Kootenai Tribes, --U,S.,---, 00 SOt. 1634 (1976)"

Currently before the Supreme Court is Bryan v, Itasca County, ·_--U,S-_·,
96 Set. 2102 (June 14, 1976) which will determine whether Congress in
enacting Public Law 280, 28 U.S.C, § 1360 and 18 U.S.C. § 11.62, conferred state
taxing authority over reservation Indians and reservation property. Presumably,
a favorable outcome in Bryan will mean that Public Law 280 reservations will
be ti eated no differently than non-Public Law 280 reservations-in the alterna­
tive, if the outcome is unfavorable. Indians and non-trust property on Public
1,11\\ ~SO reservations will he subject to comprehensive state taxation.

Couit decisions have confirmed that the states lack the authority to tax either
Indian income earned on a reservation or Indian real and personal property
located ona reservation, whether held in trust or not, McClanahan v, Ar-izona
Tad' Oomrnission ; Moe v. Salish anll Kootenai Tribes, 44 USLW 4535, April 27,
197G. United States v, RIckert, 188 U.S. 432 (1903).

The scope Of state taxing authority over Jndlans and Indian property.located
off the reservation is similar to the scope of federal taxing power over Indians
where ever located. Thus, Indians and their property are exempt only if 'a
federal statute or treaty specifically provides for an exemption. Mescalero Apache
Tribe v, Jones.

A retail trading business subject to federal control and supervision operating
on an Indian reservation, whether owned by an Indian or non ..Indian, is not sub­
ject to state taxation on its business transactions with Indians. Moe v. Salish and
Kootena; Tribes; WMTen Trading Post v, Arizona Tax Commission, 380 U.S. 685
(1965). In Moe, the Court authorized the State of Montana to require an Indian
retailer to collect a tax imposed on it non-Indian purchaser of cigarettes and in
doing so distinguished the case from the state tax which was improperly asserted
against the federally licensed trader, not the purchaser, in Wltrren Trading Post.
In the circumstances of the Moe case, the Supreme Court was unwilling to' strike
down that portion of the state law which required the Indian retailer to collect
the tax for the state, because the Court found that the burden imposed on the
Indian retailer of collecting the tax did not significantly interfere with the right
of the reservation Indians to exercise governmental authority on the reservation
f'reeof state interference

State taxation of non-Indians engaging in businesses dealing with Indian
properr« has been upheld either because 'an express act of Congress authorized
tho tax [see, e.o. British-Arnerican. Oil Producing Co. v, Board ot EquaUzation,
209 U. S. 159 (1936) ; ct. Santa Rita Oil <f: Gas Co. v. Board ot Equalization, 101
Mont. 268', 54 P. 2d117 (1936)],01' becanse it was found that the state tax would
not significantly interfere with the right of reservation Indians to govern them­
selves See, eo.. Oklahoma Tax Commission v.. Texas Oo., 336 U.S" 342 (1949) ;
Alllla Calient.e Band of AI-issIon Indiang v. County of RIver'side, 442 F.2d 1184
(9111 Cir. 1971), cert. deniet; 405 US. 933 (1972); 1I10e v, Salish and Kootenat
Tribes, 44 USLW 4535, April 27, 1976.

An Important unresolved aspect of the Indian tax status involves state attempts
at taxing on-reservation business ventures entered into jointly between Indians
and non-Indians. This area of Indian taxation, more than any other, should be
clarified in order to allow tribes and individual Indians to make business and
development decisions with a reasonable degree of certainty as to their tax conse­
quences, Thus, where a reservation venture is owned and operated in part by an
Indian (or tribe) and in part by a non-Indian, the current state of the law may
result iII state taxation over only the non-Indian portion. Presumably the Indian
portion of the business assets, inventory and Income would be exempt because
Congress has not specifically authorized state taxation. However, the non-Indian
porfion would be taxable in the absence of either an act of Congress prohibiting
the tax or a finding that the state taxation significantly interferes with the right
of reservation Indians to govern themselves. As discussed below, the establish­
ment of tribal taxes for assertion against such ventures will demonstrate most
directly that the state taxes interfere unluwfully with the exercise of tribal
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self-government See, C{)., WilliulJls v. Lee, 358 u.s. 217 (HJ5!.J) ; Fi.~her v, District
Oourt, -_. U.S, --, 96 S.Ct. 943 (1970).
C. TailJation by Indian Tribes

Ample authority exists for tribes to impose taxes on Indians and non-Indians
with their reservations.. Iron Crow V. O,qlala Sioux Tribe, 231 F.2d 80 (Sth Cir,
1956) ; Bueter v.. Wright, 135 F 9'17 (8th Cir. 1(05), appeal dismissed, 203 US.
599 (1906) ; Morris v. Hitolicoclc, 21 App. D.C. 556 (1903), afj'd, 194 U.S. 38'1
(1904). Even though such authority has existed for years, tribes are just now
beginning to realize the need to impose tribal taxes over reservation ventures
in order to support increasing tribal governmental activity.

However, the assertion of tribal taxation alone will not assist tribes in expand­
ing their governmental revenues. A second step is necessary to allow tribal
governments to realize a full and fair share of reservation income. That second
step is to eliminate double taxation by ousting state taxing authority. The
value of tribal taxation is significantly diminished if state taxation is not at
the same time prevented, for it is clearly not in the interest of Indian tribes
to have Indian and non-Indian businesses on their reservations subjected to both
state and tribal taxation.. Such a result will inevitably deter non-Indian financial
and management involvement which is badly needed on many reservations.

Establishing the primary tax authority of Indian tribes could be achieved
through litigation which demonstrates that the state tax creates an unacceptable
double tax burden on reservation taxpayers and hence significantly interferes
with the primary right of reservation Indians to govern themselves. However,
a preferred approach would be for Congress to enact a bill confirming the pri­
mary taxing authority of Indian tribes over reservation business ventures.. Such
a bill is proposed in Part II of this paper.

The main legal restraint on tribal taxation is found in the general limitations
on tribal governmental action imposed by the Indian Civil Rights Act, 25 U.S.C.
§ 1301, et seq. At least two separate problems exist: First is whether the equal
protection provisions in the Indian Civil Rights Act require that any tribal tax
be applied indiscriminately as between Indians and non-Indians. Second is
whether a tribally imposed tax on non-Indians who have no power to vote and
influence tribal government policies violates the right of non-Indians to due
process under law. The equal protection problems can be avoided by utilizing
tribal taxes which although authorizing taxes over Indians and non-Indians are
so designed that the impact on less affluent Indian taxpayers is minimized.
This can be achieved by imposing exemptions which would affect the level of
taxation or by authorizing credits for tribal members in furtherance of tribal
governmental policies benefiting tribal members.

The second concern, namely potential due process problems raised by the
inability of non-Indians to participate directly in formulating tribal govern­
mental decisions, can be ameliorated in part by establishing- a governmental
agency such as a tax commission which could include non-Indians as members
or which could implement tribal council taxing authorizations through a proce­
dure for rulemaklna which would allow public comment and input from both
Indians and non-Indians alike.

II. CLARIFYING THE TAX STATUS OF INnIANS THROUGH CONGRESSIONAL LEGISLATION

Because nearly all of the law determining the scope of federal and state taxing
authoritv oyer Indians and Indian reservations has been developed hv court de­
cisions, there are necessarily certain aspects of the tax status of Indians which
could he clarified by conaressional lpgislation, Such legislation could I'f'ly on til('
existing patterns of la w for its foundation and could provide the tribes. the United
States, and the states a degree of certainty and predictability which has not here­
tofore existed

The first need for clarification deals with the status of Indian tribes as govern­
mental units under federal tax law.. This problem is well on its way to being
corrected·-the result of two bills presonrlv before Concress. The Tnilian Tribal
Government Tax Status Act (1'. 26fH. HE. 16058, 94th Conz, 1st Sess. 19i5)
attempts to provlde Indian trihes with the same privile.g-es granted generally to
stllte and local goyprnment". Thus. the Act would exclude from federal taxation
interest on bonds issued hy Indian trilwR, would allO\, a dedudion agninst fpdpral
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il!<;ouW fax .liability for tuxes paid to llll Iudlu n t.rlhe, would a.utho rizo estate and
g\ft d,t'duc,tlOns for.gifts. to lnfliun, tribe", ~ll<l would provide tribal enterprises
\\ 1th eel tam exempttons from gasoline and fuel excise taxes already granted state­
and local governments.

~~ny ~ttempted legtslation designed to create an across..the-board exemption
for, In?~3;ns ~nd/or Ind~an property f~'om federal income taxation may well be
ullleu!lst,l~. 'The exemption would be fundamentally inconsistent with the often
hell! positton of the United States Supreme Court that federal taxes apply to!
I ndians m the absence of some specific statutory exemption. However even in
the, absence of such a broad exemption, the enactment of the India~ Tribal
Go~ernment.Tax Status Act would provide significant benefits to reservation
~;lcllU:IS for It would s,trengthen th.e, a bili t,y of tribes to. undertake additional
,.,?' eln~lental programs and to particlpata 111 new proprietary activities without
dlsturblng their exempt tax status.

Perhaps ~he greatest need for clarification of the tax status of Indians which
can be. achieved through congressional legislation, is in the scope of st~te tax
~uthol'lty over reservation ventures which include both Indian and non-India~
Interests, On one ha~d, ConFess cannot be expected to enact legislation which
would grant reservation Indians the power to sell at wholesale or retail free of
state taxation products normally manufactured and sold off the reservation Th'
of co.urse seems to be the ~uling in Moe v, Salish and Kootenas Tribes .. On t~~
o,tller hand, where the subject of the venture is peculiar to the Indian reserva­
tion, such as the development of minerals timber commercial fish and oth
resources peculiarly associated with the r~servati~n Congress wouid b e~
~l:'o~'e .sympathetie to ~nacting legislation granting the'Indian tribes prim:r~~~I'­
l~dlctlOn to Impose tribal taxes over such activities. Such legislation would J 1'0­
vtlde that an auth0.rized tribal tax imposed on a business venture would pree~ t
s ate taxes otherWIse applicable. p

This legislation would be in line with the current state of the Ia . I' h
ges~s that state laws, including tax laws, may not be authortz d w W.llC sug-
;"l~~~a~~eo~g~tr~~ervati,ont:Vhelred~heir application would Signifi~an~l~a~~~~l~~:~

" reset va IOn n ians to govern themselves Since the 1'0 os d
~~glsla~l.on woul? b~ limited to. business ventures tied peculiarly to res~ur%es ~f

.e l~ l~n {ese~,vatlOn, th~,leglSlati?n could not be open to the criticism that it
\\OU crea e a tax haven for Jndluns. Moreover to the extent th
Er:seftl[hhav~ no taxing authority over that portio~ of a ve~ture Wh~Jht~er~t:i~:

i~~\11~~~O~~!~;!~~2!;::~i;~:~~:~{:11~~?:E:~;~~:t1~;
porarv exemption from the other:rse a iic offelln~ business ventures a tern­
posed tax enactment is attached to this r~~or:ble tribal tax. .A copy of the pro.

III. COSCLUSIO!XS

The subject of the unique Ind' t t t .
tentlou recentlv by the United St~atl~s~x s.a USChas been gi ven considerable at.
inG' decisions the 'o ..' . upreme Jourt In a number of far reach..
enjoyed by Indian t~~l~;Sh~s cla,rl~ed con~iderahl,v the Scope of the exemptions
fe(le~'al and state t 'Tlhesenation IndIans and Indian propertv azainst both

c 'axes, e scope of the ex t· . " .",
I'tate taxes than it is for f'edera l taxes F demlPl10l? IS ~lglllficantly greater for
clarifving the ov . ." c, e ~la eglslatlOn has been introduced
significant ben~fit:r~~nr~l~;~~o~;~t~~ao/lel~ldl[ll: ;T~l?es a,nd providing tribes with
the most important unresolved asr ect of era e"',lslatlOn he enacted to clarify
I:-A"islati?n would cnnfi rm the Pl'i'n;~n' nlltht~l::tTnd~~n.t,ax ,.St'~tl,lS The proposed
!'IOn husmesses and would provide that wh ~ I J ~ .•11l~,tl tax'l.tron over reserva­
111vnlved directly with reservation . " erte'lreSPl' a,tlOn husmess ventures are
state taxation. . < resources 11 ia l taxing authority may preempt

. Of course, nothing in this ,proposed lea 1· tion w .
mg in federal court litigation that st "'tIS ~ 101~?OUlc1 prevent ~rlbes from assert-
reservation business unlaWfully interf~l~ '~~~l l~n o~o~~Y fln?lan or .non ..In~ian
to govern themselves where the trIb I . Ie 11,., J 0 1eservation Indians
tion business. II e IaS enactecl a lawful tax on that reserva-
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[In the House of Representatives]

:Mr. ullman introduced the following bill; which was referred to the Committee
on ,VaJ's and "leans

Be it enacted by the Senate anel House of Representatives of tlie United. States
ot America in Congress assembled, 'I'hat this Act may IJe cited as the "Indian
Resource Tax Act of 1976".

FIXDIXGS AND DECL.!.RATIOX OF PURPOSE

SECTION 1 The Congress finds that-
(a ) the governmental status and powers of Indian tribes hasbeen re·,

peatedly recognized and affirmed by the Congress, the executive branch, and
the courts from the earliest days of the Republic, and

(b) notwithstanding such recognition, Indian tribes have heen effectilelY'
prohibited from asserting tribal taxes on businesses owned and operated by
non-Indians located on reservations which are involved directly with reserva..
tion resources, because states have undertaken br oud taxation of reservation
resource development, and

(c) establishing the primary tax jurisdiction of Indian tribes OH'l IPS·,
ervatlon resource development would recognize the unique governllll'lltal
status of Indian tribes, the depletion of treaty reserved Indian trust prop..
erties which often occurs as a result of the development of Indian reS011lces,
the contribution of Indian resources to American economic needs, tlle spe­
cial governmental services provided to reservation Indians by Indian t ribas,
and at the same time recognize the limited responsibilities which the states
have over reservation affairs.

SECTION 2. A new Section, 25 USC. § 481, shall be added to Vol. 25 U.S.c., which
shall provide, "When a tribal tax is imposed with respect to a business owned
in part or in whole by .a non-Indian and the business is df rectlv involved with
development and sale of a resource which is peculiar to the reservation or secured
for the benefit of the Indians, the tribal tax shall preempt any inconsistent state
taxes which might be otherwise applicable." ,
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