'j{-

4.1.

INDIAN CHILD WELFARE ACT OF 1978
i

HEARINGS I,
BEFORE THE

,i

SUBCOMMITTEE ON

INDIAN AFFAIRS AND PUBLIC LANDS
OF THE

COMMITTEE ON
INTERIOR AND INSULAR AFFAIRS
HOUSE OF REPRESENTATIVES
NINETY-FIFTH CONGRESS
SECOND SESSION
ON

s.

1214

TO ESTABLISH STANDARDS FOR THE PLACEMENT OF INDIAN
CHILDREN IN FOSTER OR ADOPTIVE HOMES, TO PREVENT
THE BREAKUP OF INDIAN FAMILIES, AND FOR OTHER
PURPOSES

HEARINGS HELD IN WASHINGTON, D.C.
FEBRUARY 9 AND MARCH 9, 1978

Serial No. 96-42
Printed for the use of the
Committee on Interior and Insular Mairs

73-183 0

U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON: 1981

r
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
HOUSE OF REPRESENTATIVES

MORRIS K. UDALL, Arizona, OhairmOln
JOE SKUBITZ, Kansas
PHILLIP BURTON, California
I
DON H CLAUSEN California
ROBERT W. KASTENMEIER, Wlscons n
PHILIP E. RUPPE, Michigan
LLOYD MEEDS, Washington
MANUEL LUJAN, JR., New Mexico
ABRAHAM KAZEN, JR.,Texas
KEITH G. SEBELIUS, Kansas
TENO RONCALIO, Wyoming
DON YOUNG, Alaska
JONATHAN B. BINGHAM, New York
ROBERT E. BAUMAN, Maryland
JOHN F. SEIBERLING, Ohio
STEVEN D. SYMMS, Idaho
HAROLD RUNNELS, New Mexico
JAMES P. (JIM) JOHNSON, Colorado
0
N
ANTONIO BORJA
PAT, Guam
ROBERT J, LAGOMARSINO, California
RON DE LUGO, Vlrgm Islands
DAN MARRIOTT, Utah
BOB ECKHARDT, Texas
RON MARLENEE, Montana
GOODLOE E. BYRON, Maryland
ELDON RUDD, Arizona
JIM SANTINI, Nevada
MICKEY EDWARDS, Oklahoma
PAUL E. TSONGAS, Massachusetts
JAMES WEAVER, Oregon
BOB CARR, Michigan
GEORGE MILLER, California
THEODORE M. (TED) RISENHOOVER,
Oklahoma
JAMES J. FLORIO, New Jersey
DAWSON MATHIS, Georgia
PHILIP R. SHARP, Indiana
JOHN KREBS, 'California
EDWARD J. MARKEY, M'assac!lusetts
PETER H. KOSTMAYER, Pennsylvania
BALTASAR -CORRADA, Puerto Rico
AUSTIN J. MURPHY, Pennsylvania.
NICK JOE RAHALL II, West Virginia
BRUCE F. VENTO, Minnesota
JERRY HUCKABY, Louisiana
LAMAR GUDGER, North -Carolina
HOWARD New Jersey
JAMES J.
'
CHARLES CONKLIN , Staff Dil'ector
LEE McELVAIN, General Oounsel
STANLEY SCOVILLE, Special Cownsel
GARY ELLSWORTH, Minority Oounsel

W:

CONTENTS
Hearings held:
February 9, 1978_______________________________________________
March 9, 1978
:__
Text of S. 1214____________________________________________________

Page

1
119
2

THURSDAY, FEBRUARY 9, 1978
Statements:
Cardenas, Hon, Blandina, Commissioner, Administration for Children,
Youth and Families, U.S. Department of Health, Education, and
Welfare
56, 178
Lavis, Hon. Rick, Deputy Assistant Secretary for Indian Affairs,
U.S. Department of the Interior
53, 173
Panel consisting of:
Chief Calvin Isaac, Mississippi Band of Choctaw Indians, representing National Tribal Chairmen's Association
62,190
Goldie Denny, director of social service, Quinault Indian Nation,
representing National Congress of American Indians_________
65
LeRoy Wilder, attorney, representing Association of American
Indian Affairs___ ________________________________________
68
Panel consisting of:
Mona Shepherd, social service coordinator, Rosebud Sioux
Tribe __
74, 199
Virgil Hoff, attorney for the Rosebud Sioux Tribe_____________
76
Mel Sampson, chairman of the Health, Employment and Welfare
Council of the Tribal Council, Yakima Tribe________________
76
Faye La Pointe, Coordinator of Social Services for Child Welfare,
Payallup Tribe of Washington
"
77,203
Panel consisting o f : Virginia Q. Bausch, executive director, American Academy of
Child Psychiatry _
80
Rena Uviller, director, Juvenile Rights Project, American Civil
Liberties Union , ________________________________________
82
Sister Mary Clare, director of Catholic Social Services of Anchorage,
Alaska, representing the National Conference of Catholic
Charities
85
~

~_____________________________

SUBCOMMITTEE ON INDIAN

AFFA IRS

AND PUBLIC LANDS

CALIO wyoming, Ohairman
TENO RON
, JAMES P. (JIM) JOHNSON, Colorado
THEODORE M. (TED) RISENHOOVER,
DON H. CLAUSEN, California
Oklahoma
.
DON YOUNG, Alaska
HAROLD RUNNELS, New MeXICO
RON MARLENEE, Montana
LLOYD MEEDS, Washington
ANTONIO BORJA WON PAT, Guam
GOODLOE E. BYRON, Maryland
JIM SANTINI, Nevada
JAMES WEAVER, Oregon
LAMAR GUDGER, North .Caroll na
JERRY HUCKABY, LouiSiana
MORRIS K. UDALL, Arlzon-a
cial Oounsel for Indian Affairs

FRANKLIN DUCHENEAUX, Spe Stat! Assistant
GUNILLA FOS~ER, onsultant [or Indian Affairs
MICHAEL JACKSON, M.nonty C
t t the subcommittee chairman.
NOTE.-The first listed minority member Is counterpar 0
(Ill

Donald Mitchell, on behalf of Rural Alaska Community Action
Program (RURALALCAP), Alaska_______________________
Don Reeves, legislative secretary, Friends Committee on National
Legislation______ ______________
________
__________
Panel consisting of:
Gregory Frazier, executive director, AL-IND-ESK-A Corp____
Vera Harris, acting director, Tsapah Child Placement Agency __ 107,
Elizabeth Cagey, administrative assistant, Tacoma Urban Indian
Center- ______________________________________________ 109,
Mike Rance, executive director, health and social service, Central
Maine Indian Association_________________________________

90
98
100
209
209
112

THURSDAY, MARCH 9, 1978
Statements:
Barker, Robert W., special counsel to the Church of Jesus Christ of
Latter-day Saintsc..; , ________________________________________
159
Beauprey, Trilby, director, alternative living arrangements program,
Great Lakes Inter-Tribal Council, Inc., Odanah, Wis
152,262
Fraser,
nesotaHon. Donald, a U.S. Representative from the State of Min240
13~

La Pointe, Faye, coordinator for social services for child welfare,
Payallup Tribe of Washington State___________________________
Letendre, Suzanne, director, Northeast
U"
f C 1-- d
Project; and Boston Indian

156

cou~:)Inc 1"II~ilfl~ijil'llilllllli"I"II"I~rliJ"I""mllll~lllrlililill"

IV

v

Statements-Continued
Panel consisting of:
.
Robert Aitken, director of social services, Minnesota Chippewa Page
Tribe
124, 224
Mr. Matson, counseL______________________________________
125
William Caddy, Cass County Department of Social Services,
126, 237
Cass County, Minn
Panel consisting of:
Patricia Bellanger, field director, AH-BE-NO-GEE, Center for
Urban and Regional Affairs, University of Minnesota________
131
Beryl Bloom, director, United Indian Group House, Minneapolis,
Minn__________________________________________________
132
Wilford Gurneau, director, Native American Family and Children
Services, Minneapolis, Minn______________________________
133
Panel from the Urban Indian Child Resource Center, Oakland, Calif.,
consisting of:
138, 244
Omie Brown, director138,244
C. Jacquelyne Arrowsmith, boardmember,
Panel from the Arena proj ect, consisting of:
Dorothy Buzawa, supervisor of the exchange, ..
141,248
Mary Jane Fales, director- _______________________________ 142, 248
Sims, Larry L., attorney/adviser, Office of Legal Counsel, U.S. Department of Justice
120,212
APPENDIX
Additional material submitted for the hearing record from:
Committee on Interior and Insular Affairs:
1. Background on the Indian Child Welfare Act, H.R. 12533
_
2. Section-by-section analysis of H.R. 12533
_
_
3. Department of the Interior views on H.R. 12533
_
4. Comments of the Department of Justice on S. 1214U.S. Department of the Interior: Prepared statement of Hon. Rick Lavis,
Deputy Assistant Secretary for Indian Affairs
_
U.S. Department of Health, Education, and Welfare: Prepared statement
of Hon.
Blandina Cardenas, Commissioner, Administration for Youth_
and
Families
National Tribal Chairmen's Association: Prepared statement of Calvin
Isaac, tribal chief of the Mississippi Band of Choctaw Indians
_
Rosebud Sioux Tribe: Prepared statement of Mona Shepherd, special
Subcommittee
services
Affairs coordinator, before the Senate
-_ Select
-_ - on- Indian_
Puyallup Indian Tribe of Washington State: Prepared statement of Faye
La Pointe, social service director
_
The Navajo Nation: Prepared statement of Bobby George, director,
division of social welfare
_
U.S. Department of Justice: Prepared statement of Larry Simms, attorney/
adviser, Office of Legal CounseL
_
The Minnesota Chippewa Tribe:
1. Prepared statement of Robert Aitken, director of social service
(with attachments)
_
_
2. Attachment I: Resolution No. 239-77 in support of S. 1214
Attll;chm~~t. II: Breakdown of key positions within the social
3. serVICe
division
_
4. Atta~hment. III: !-ett~r~. of support for Minnesota Chippewa
Tribe SOCial service division
_
Cass County Department of Social Services: Prepared statement of
William Caddy, supervisor
_
Hon. Donald M. Fraser, a U.S. Representative from the State of Minnesota: Prepared statement
_
Urban Indian Child Resource Center: Combined prepared statement of
Omie Brown, director; and C. Jacquelyne ArrowsmithJ~boardmember., ,
The Arena project: Combined prepared statement of Mary Jane Fales,
_
director, and Dorothy Buzawa, supervisor
Northeast Indian Family Structure Project, Boston Indian Council, Inc.:
Prepared statement of Suzanne Letendre, director
_
Great Lakes Inter-Tribal Council, Inc.: Prepared statement of Trilby
Beauprey, director;Alternative Living Arrangements Program
_

29
35
42
49

173
178
190
199
203
207
212
224
228
229
233
237
240
244
248
256

262

Additional comm~nts on the Indian Child Welfare Act were also received
from the following:
State of Arizona
_
State of Arkansas
-------------------------------State of California:-_-_~ ~= == == == == == == -- -- -- -- -- -- -- -- -- -- -- -- ---State of Colorado
---------------------------State of Georgia_~_-_~~= == == == == == == -- -- -- -- -- -- -- -- -- -- -- -- ---Commonwealth of Massachusetts
=====- -- -------- -----------State of New Mexic
----------------------State of North Dakgta----------------------------------------State of Okl h
----------------------------------------State of Ore:o~~_a:_~~~~===========---------------------------State of Washingt
-- -- -- -- -- -_
State of Wisconsinon , -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- ---Fed~ral Regional c~~~~ii-~iN~;-E_;;gl~~d========-- -- ---- -------National Congress of American Indians
---------------Catholic Children's Services Seattle W~~h - ---------------------CatJ:1olic Social Service of T~cson __ :__
----------------------National Conference of Catholic Charities-=----------------------

----------------------

Tage

274
277
278
279
281
283
285
286
287
288
289
290
293
296
298
301
303

INDIAN CHILD WELFARE ACT OF 1978
THURSDAY, FEBRUARY 9, 1978

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INDIAN AFF'AIRS AND PUBLIC LANDS,
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,

Washington, D.O.
The subcommittee met at 10 :10 a.m., pursuant to notice, in room
1324, Longworth House Office Building, Hon. Teno Roncalio (chairman of the subcommittee) presiding.
Mr. RONCALIO. The Subcommittee on Indian Affairs and Public
Lands of the House Interior and Insular Affairs Committee will come
to order.
I apologize for being 10 minutes late.
ThIS is a meeting to look into S. 1214, which passed the Senate
November 4, and was referred to this committee.
Without objection, the background, and section-by-section analysis
will be entered into the record.
Do we have the Senate report, too ~
Yes; we do. The Senate report will be placed in the committee's files.
[The bill, S. 1214; background on the Indian Child Welfare Act,
H.R. 12533; section-by-section analysis of H.R. 12533; views of the Department of the Interior on lI.R. 12533; and the comments of the
Department of Justice on S. 1214 follow.]
(1)

3

2
95TH CONGRESS
1ST SESSION

s. 1214

2

1

(a) An alarmingly high percentage of Indian children

2

living within both urban communities and Indian reserva-

3 tions, are separated from their natural parents through the
IN THE HOUSE OF REPRESENTATIVES
NOVEMBER

4 actions of nontribnl government ngcncies or private indi-

8,1977

Referred to the Committee on Interior and Insular Affairs

5 viduals or private agencies and are placed in institutions
6

(including hoarding schools) , or in foster or adoptive homes,

7 usually with non-Indian families.

AN ACT
'1.'0 establish standards for the placement of Indian children in
foster or adoptive homes, to prevent the breakup of Indian
families, and for other purposes.
1

Be it enacted by the Senate and House of Bepresmta-

2

t·ives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Indian Child Welfare
4

Act of 1977".

5

SEC. 2. Recognizing the special relations of the United

7 States with the Indian and Indian tribes and the Federal
8

responsibility for the care of the Indian people, the Congress

9 ·4kds that:

(h) The separation of Indian children from their fam-

9 ilies frequently occurs in situations where one or more of the
10 following circumstances exist: (1) the natural parent does
11 not understand the nature of the documents or proceedings
12 involved; (2) neither the child nor the natural parents are

13 represented by counselor 0 therwise ail\-ised of their rights;
14

(3) the agency officials involved are unfamiliar with, and

15 . often disdainful of Indian culture and society; (4) the conFINDINGS

6

8

16 ditions which led to the separation are not demonstrably
17 harmful or are remediable or transitory in character; and
18

(5) responsible tribal authorities are not consulted about or

19 even informed of the nontribal government actions.
20

(c) The separation of Indian children from their

I

21 natural parents, especially their placement in institutions or
22 h~mes ~hichdo not meet their special needs, is socially and
23culturaliy undesirable. For the child, such separation can
24·· cause a-loss- of identity and self-esteem, and contributes di25 rectly to the unreasonably high rates among Indian ehil-

J:J;:

I:;'

4

5

3

4

]

dren for dropouts, alcoholism and drug abuse, suicides, and

1

2

crime. For the parents, such separation can cause a similar

2 or who is eligible for membership in a federally recognized

3

loss of self-esteem, aggravates the conditions which ini-

3 Indian tribe.

4

tially gave rise to the family breakup, and leads to a con-

4

5

tinuing cycle of poverty and despair. For Indians generally,

5 cion, or other organized group or community of Indians

6 the child placement activities of nontribal public and private

6 recognized as eligible for the services provided by the Bureau

7 agencies undercut the continued existence of tribes as self-

7 of Indian Affairs to Indians because of their status as

8

governing communities and, in particular, subvert tribal

8 Indians, including any Alaska Native villages, as listed in

9

jurisdiction in the sensitive field of domestic and family

9 section II (b) (1) of the Alaska Native Claims Settlement

10
11

12

relations.

(b) "Indian" means any person who is a member of

(c) "Indian tribe" means any Indian tribe, band, na-

10 Act (85 Stat. 688, 697).
DECLARATION OF POLICY

11

(d) "Indian organization" means any group, associa-

SEO. 3. The Congress hereby declares that it is the

12 tion, partnership, corporation, or other legal entity owned

13 policy of this Nation, in fulfillment of its special responsi-

13 or controlled by Indians, or a majority of whose members

14 bilities and legal obligations to the American Indian people,

14 are Indians.

15 to establish standards for the placement of Indian children

15

16 in foster or adoptive homes which will reflect the unique

16 any court established, operated, and maintained by an Indian

17 values of Indian culture, discourage unnecessary placement

17 tribe, and any other administrative tribunal of a tribe which

18 of Indian children in boarding schools for social rather than

18 exercise jurisdiction over child welfare matters in the name

19 educational reasons, assist Indian tribes in the operation of

19 of a tribe.

20 tribal family development programs, and generally promote

20

21 the stability and security of Indian families.

21 Federal, State, or local government department, bureau,

22

DEFINITIONS

22 agency, or other office, including any court other than a tribal

23

SEo.4. For purposes of this Act:

23

24

(a)· "Secretary", unless otherwise designated, means

24 governmen.t, which has jurisdiction or which performs func-

25 the Secretary of the Interior.

(e) "Tribal court" means any Court of Indian Offenses,

(f) "Nontribal public or private agency" means any

court, and any private agency licensed by a State or local

25 tions and exercises responsibilities in the fields of social serv-

6

7

5
1 ICes, welfare, and domestic relations, including child place-

1

2 ment.

2 cordance with State, Federal, or tribal law or custom.

3

3

(g) "Reservation" means Indian country as defined in

child or any person who has adopted an Indian child in ac-

(j) "Extended family member" means any grandpar-

4 section 1151 of title 18, United States Code and as used in

4 ent, aunt, or uncle (whether by blood or marriage), brother

this Act, shall include lands within former reservations where

5 or sister, brother or sister-in-law, niece or nephew, first or

6 the tribes still maintain a tribal government, and lands held

6 'second cousin, or stepparent whether by blood, or adoption,

7 by Alaska Native villages under the provisions of the Alaska

7 over the age of eighteen or otherwise emancipated, or as

8 Native Claims Settlement Act (85 Stat. 688). In a case

8 defined by tribal law or custom.

9 where it has been judicially determined that a reservation has

9:

5

TITLE I-CHTI.D PLACEMENT JURISDICTION

10 been diminished, the term "reservation" shall include lands

10

11 within the last recognized boundaries of such diminished res-

11

12 ervation prior to enactment of the allotment or pending

12 as provided in this Act shall be valid or given any legal

13 statute which caused such diminishment.

13 force and effect, except temporary placement under circum-

14

(h) "Child placement" means any proceedings, judicial,

14 stances where the physical or emotional well-being of the

15 quasi-judicial, or administrative, voluntary or involuntary,

15 child is immediately and seriously threatened, unless (1) his

16 and public or private action (s) under which an Indian child

16 parent or parents and the extended family member in whose

17 is removed by a nontribal public or private agency from

17 care the child may have been left by his parent or parents or

(1) the legal custody of his parent or parents, (2) the

18 who otherwise has custody according to tribal law or custom,

19 custody of any extended family member in whose care he

19 has been accorded not less than thirty days prior written

20 has been left by his parent or parents, or (3) the custody

20 notice of the placement proceeding, which shall include an

21 of any extended family member who otherwise has custody

21 explanation of the child placement proceedings, a statement

22 in accordance with Indian law or custom, or (4) under

22 of the facts upon which placement is sought, and a right:

23 which the parental or custodial rights of any of the above

23 '(A)' to intervene in the proceedings as an interested party;

24 mentioned persons are impaired.

24

25

~ -' own behalf; and (C) to examine

18

(i) "Parent" means the natural parent of an Indian

AND STANDARDS
SEc.10l. (a) No placement of an Indian child, 'except

(B) to submit evi~nce and present witnesses on his or her

all reports or other docu-

:',

8

9

7

8

ments and files upon which any decision with respect to ~>hild

1 facie evidence that serious physical or emotional damage to

2 placement may be based; and (2) the patty seeking to effect

2 the child has occurred or will occur. The standards to be

3

the child placement affirmatively shows that available reme-

3 applied in any proceeding covered by this Act shall be the

4

dial services and rehabilitative programs designed to prevent

4 prevailing social and cultural standards of the Indian

5

the breakup of the Indian family have been made available

5 community in which the parent or parents or extended

1

6 and proved unsuccessful.
7

(b) Where the natural parent or parents of an Indian

8 child who falls within the provisions of this Act, or the

6 family member resides or with which the parent or parents
7 or extended family member maintains social and cultural ties.
8

(c) In the event that the parent or parents of an

9

extended family member in whose care the child mayhave

9 Indian child consent to a child placement, whether tempo-

10

been left by his parent or parents or who otherwise has

10" rary or permanent, such placement shall not be valid or

11 custody in accordance with tribal law or custom, opposes the

11 given any legal force and effect, unless such consent is

12 loss of custody, no child placement shall be valid or given

12 voluntary, in writing, executed before a judge of a

13 any legal force and effect in the absence of a determinntion,

13 having jurisdiction over child placements, and accompanied

14 supported by clear and convincing evidence, including testi-

14 by the witnessing judge's certificate that the consent was

15 mony by qualified expert witnesses, that the continued cus-

15 explained in detail, was translated into the parent's native

16 tody of the child by his parent or parents, or the extended

16 language, and was fully understood by him or her. If the

17 family member in whose care the child has been left, or other-

17 consent is to a nonadoptive child placement, the parent or

]8

wise has custody in accordance with tribal law or custom,

18 parents may withdraw the consent at any time for any

19

will result in serious emotional or physical damage. In

19 reason, and the consent shall be deemed for all purposes

20

making such determination, poverty, crowded or inade-

20

COUlt

as having never been given. If the consent is to an adoptive

21 quate housing, alcohol abuse or other nonconforming social

21 child placement, the parent or parents may withdraw the

22 behaviors on the part of either parent or extended family

22 consent for any reason at any time before the final decree

member in whose care the child may have been left by his

23 of adoption: Provided, That no final decree of adoption

24 parent or parents or who otherwise has custody in accord-

24 may be entered within ninety days after the birth of such

25 ance with tribal law or custom, shall not be deemed prima

25 child or within ninety days after the parent or parents have

23

•
10

11

9

10

1 given written consent to the adoption, whichever is later.

1 to be represented by counselor lay advocate as required by

2 Oonsent by the parent or parents of an Indian child given
3

during pregnancy

01'

within ten days after the birth of the

. 2 i . the court having jurisdiction.
3

(e) Whenever an Indian child previously placed in

4 child shall be conclusively presumed to be involuntary. A

4 foster care or temporary placement by any nontribal public

5 final decree of adoption may be set nside upon

showing

5 or private agency is committed or placed, either voluntarily

6 that the child is again being placed for adoption. that the

6 ol'in~~luntarily in any public or private institution, includ-

7 adoption did not comply with the requirements of this Act

7 ing but not limited to a correctional facility, institution for

8 or was otherwise unlawful, OJ' that the consent to the adoption

8 juvenile delinquents, mental hospital or halfway house, or is

9 was not voluntary. In the case of such

9 transferred from one foster home .to another, notification

It

II

failed adoption,

10 the parent or parents or the extended family member from

·10 shall forthwith be made to the tribe with which the child has

significant contacts and his parent or parents or extended

11 whom custody was taken shall be afforded an opportunity

11

il2 to reopen the proceedings and petition for return of custody.

12 family member from whom the child was taken. Such notice

13 Such prior parent or custodian shall he given thirty days

13 shall include the exact location of the child's present place-

notice of any proceedings to set aside or vacate a previous

14- ment and the reasons for changing his placement. Notice

15 decree unless the prior parent or custodian waives in writing

15 shali be· made thirty days before the legal transfer of the

16 any right to such notice.

Hi

14

17

(d) No placement of an Indian child, except as other-

18 wise provided by this Act, shall be valid or given any legal
19 force and effect, except temporary placements under circum-

child effected, if possible, and in any event within ten days

. 17 thereafter.

18

SEC: 102. (a) In the case of any Indian child who

. 19resid~s within an Indian reservation which maintains

It

tribal

20 stances where the physical or emotional well-being of the

20 court which exercises jurisdiction over child welfare matters,

21 child is immediately threatened, unless his parent or parents,

21 no child placement shall be valid or given any legal force

22 or the extended family member in whose care-the ohild may

22 and effect, unless made pursuant to an order of the tribal

23 have been left or who otherwise has..custody in accordance

23 court. in the event that" a duly constituted Federal or State

24 with tribal law or custom, has been.afforded the opportunity

24 ageMy'or any representation thereof has good causetobe25 lieve that there exists an immediate threat to the emotional

~
~:;.

12

13

11

12

1 or physical well-being of an Indian child, such child may be

1

2 temporarily removed from the circumstances giving rise to

2 dent of an Indian reservation or who is otherwise under the

3 the danger provided that immediate notice shall be given to

3

4

the tribal authorities, the parents, and the extended family

4 contacts with an Indian tribe, no child placement shall be

5 member in whose care the child may have been left or who

5 valid or given any legal force and effect, except temporary

6 otherwise has custody according to tribal law or custom. Such

6

7 notice shall include the child's exact whereabouts and the

7 tional well-being of the child is immediately and seriously

8 precise reasons for removal. Temporary removals beyond

8 threatened, unless the Indian tribe with which such child

9 the boundaries of a reservation shall not affect the exclusive

9 has significant contacts has been accorded thirty days prior

10 jurisdiction of the tribal court over the placement of an

10 written notice of a right to intervene as an interested party

11 Indian child.

11 in the child placement proceedings. In the event that the

(c) In the case of any Indian child who is not a resi-

jurisdiction of a State, .if said Indian child has significant

placements under circumstances where the physical or emo-

(b) In the case of an Indian child who resides within

12 intervening tribe maintains a tribal court which has juris-

13 an Indian reservation which possesses but does not exercise

13 diction over child welfare matters, jurisdiction shall be trans-

14 jurisdiction over child welfare matters, no child placement,

H

15 by any nontribal public or private agency shall be valid or

15 refusal is affirmatively shown.

16 given any legal force and effect, except temporary place-

16

17 ments under circumstances where the physical or emotional

17 as provided in subsections (a), (b), and (c) above, imme-

18 ,v ell-being of the child is immediately and seriously .thrcat-

18 diate notice shall be given to the parent or parents, the custo-

19 ened, unless such jurisdiction is transferred to the State pur-

19 dian from whom the child was taken if other than the parent

20 suant to a mutual agreement entered into between the State

20 or parents, and the chief executive officer 01' such other person

21 and the Indian tribe pursuant to subsection (j) of this sec-

21 as such tribe or tribes may designate for receipt of notice.

22 tion. In the event that no such agreement is in effect, the

22 Such notice shall include the child's exact whereabouts, the

23 Federal agency or agencies servicing said reservation shall

23 precise reasons for his or her removal, the proposed place-

24 continue to exercise responsibility over the welfare of such

24 ment .plan, if any, and the time and place where hearings

25 child.

25

12

ferred to such tribe upon its request unless good cause for

.(d) In the event of a temporary placement or removal

will be held if a temporary custody order is to be sought. In

14

15

13

14
does not waive the preference standards for placeme~t, se~

1 addition, where a tribally operated or licensed temporary

1

? child placement facility or program is available, such facili-

2 forth in section 103 of this Act.

3 ties shall be utilized. A temporary placement order must be

3

(g) It shall be the duty of the party. seeking
a change,
,
",".
i:.

sought at the next regular session of the court having juris-

4 of the legal custody of an Indian child to noti~:y the par-

5 diction and in no evcnt shall any temporary or emergency

from whom
5 ent or parents, the extended
family members
.
.

6 placement exceed seventy-two hours without an order from

6

7 the court of competent jurisdiction.

7 or tribes with which such child has significant contacts by

4

'.

,

,.

,: ~

\

custody is to be taken, and the chief executive of .any ~ribe
""

,

I

(e) For the purposes of this Act, an Indian child shall

8 mailing prior written notice by registered mail to the parent

9 be deemed to be a resident of the reservation where his parent

execu9 or parents, or extended family member, and the chief
.
'
1:

10 or parents, or the extended family member in whose care he

10 tive officer of the tribe, or such other persons as such tri~e or

11 may have been left by his parent or parents or who otherwise

11 tribes may designate: Provided, That the judge or hearing

12 has custody in accordance with tribal law or custom, is

12 officer at any child placement proceeding shall make a good

13 resident.

13 faith determination of whether. the child involved is Indian

8

14

(f) For the purposes of this Act, whether or not a non-

11 and, if so, whether the tribe or tribes with Which the child,
has significant contacts were timely notified.

15 reservation resident Indian child has significant contacts

1;')

16 with an Indian tribe shall be an issue of fact to be determined

16

17 by the court on the basis of such considerations as: Member-

17 which removes Indian children from a reservation area .and

18 ship in a tribe, family ties within the tribe, prior residency

18 places them in family homes as an incident to their. attend-

19 on the reservation for appreciable periods of time, reserva-

19 ance in schools located in communities in off-reservation

20

tion domicile, the statements of the child demonstrating a

(h) Any program operated by a public or private agel).cy

';

.'

20 areas and which are not educational exemptions as defined!'.'.
"_'.;'

'

J'

21 strong sense of self-identity as an Indian, or any other ele-

21 in the Interstate Compact on the Placement of Childrenshall

22 ments which reflect a continuing tribal relationship. A finding

22 not be deemed child placements for the .purpPSI>lS of th,is Act.

23 that such Indian child does not have significant contacts

23 Such programs .shall provide the chief executive officer of

24 with an Indian tribe sufficient to warrant a transfer of juris-

24 said tribe with the same information now provide4,~o.seIl.d-,.~.

25

diction to a tribal court under subsection (c) of this section

:

•

. ;

."

'.

I

",.::'

,

,

.

","j

"

25 ing and receiving States which are members. of the Interstate,

16

17

15

16

L, Compact on the Placement of Children. This notification

1 court has already assumed jurisdiction and no such actions

2 shall be facilitated by mailing: written notice by registered

2 or proceeding shall abate by reason of such reassumption,

,

"J.

-.

-

...

(j) States and tribes are specifically authorized to enter

3 mail to thechief executive officer or other such person as

3

4 the tribe D;lay' designate.,

4 into mutual agreements or compacts with each other, respect-

. (i) ;Notwit4standing th~ 1\.ct of August 15, 191)3(67

5r

5 ing the care, custody, and jurisdictional authority of each

6. Stat',588),as amended, or anyother Act under ~hich fl.

6

7 State' has assumed jurisdiction over child welfare of any'

7 agreements which provide for transfer of jurisdiction on a

8 Indian, tribe, upon sixty days written notice to the. State in

8 case-by-case basis, and agreements which provide for concur-

which it is located, any such Indian tribe may reass~me the

9 rent jurisdiction between the States and the tribes. The pro-

10 same. jurisdiction over such child welfare matters as' any

10 visions of the Act of August 15, 1953 (67 Stat. 588), as

11 other Indian tribe not affected by such Acts: Provided, That

11 amended by title IV of the Act of April 11, 1968 (82 Stat.

12 such Indian -tribe shall first establish and provide mecha-

12

13 nisms for i~plement~tion of such matters which shall be-sub-

13 into such agreements or compacts. Any such agreements shall

14 ject:o the review and approval of the. Secre.ta~ of the

14 be subject to revocation by either party upon sixty days writ-

15. Interior.
In the
does not
approve the
.'
. event the . Secretary
....
..

15 ten notice to the other. Except a's provided in section 102 (c)

16 me~hanisms which the tribeproposes within sixty days, the

16 such revocation shall not affect any action or proceeding

17 Secretary shall provide such technical asaistance.and s~P.P?rt

17 over which a court has already assumed jurisdiction and no

9

•

,'.

u'

,..

party over any matter within the scope of this Act, including

78) shall not limit the powers of States and tribes to enter

' "

18 . as, filly be necessary toenable the: tribe ,to correct. any. (le-

18 such action or proceeding shall abate by reason of such revo-

19, .ficiencies
which he.. has
identified
asa cause fordisapproval.
.
.
.
. ..
.

19 cation: And provided further, That such agreements shall

20 ;Follpwinga~p~9v~.P? the Se?retary;such reassumption

20 not waive the rights of any tribe to notice and intervention as

21 shall ,not take ~ffllctuntij. sixty days. after , the Seoretary

21 provided in this Act nor shall they alter the order of prefer-

22 provides notice to the Sta:te which if; assertingsuchjnrisdic-

22 ence in child placement provided in this title. The Secretary

23 j tion. Exc~pt asprovided i~ section-I02 (~)" suchreassumP-:

23 of the Interior shall have sixty days after notification to

24 tion
shall notaffect any: action o~ proceeding ove:! .which a
.i. ;

24 review any such mutual agreements or compacts or any revo-

_\.;

' .. '
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,

_

•.
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~. 1- • ','
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25 cation t4~reofa~d i:a--::the absence of a disapproval for good

18

19

17

18

1 cause shown, such agreement, compact, or revocation thereof

]

'2> shallbeeome effective.

2 ship; (4) to any other foster home within an Indian reser-

tribe of which the child is a member or is eligible for member-

, (k) Nothing in this Act shall be construed: to either en-

3 vation which is approved by the Indian tribe of which the

'!lal'geor diminish the jurisdiction over child welfarematters

4 child is a member or is eligible for membership in or with

5 which may. be exercised by either State or tribal courts or

5 which the child has significant contacts; (5) to any foster

6 agellcies except as expressly provided in this Act.

6 home run by an Indian family; and (6) to a custodial insti-

4:

, SEC. 103. (a) In offering for adoption an Indian child,

7 tution for children operated by an Indian tribe, a tribal

8 in the absence of good cause shown M the contrary, a prefer-

8 organization, or nonprofit Indian organization: Provided,

9 ence shall be given in the following order: (1) to the child's

9

7

however, That each Indian tribe may modify or amend

10 extended family; (2) to an Indian home on the reservation

10 the foregoing order of preferences, and may add or delete

11 where the child resides or has significant contacts; (3) to an

11 preference categories, by resolution of its government body.

12 Indian home where the family head or heads are members of

12

13 the tribe with which the child has significant contacts; and

13 maintain a record evidencing its efforts to comply with the

1-1-

(4) to an Indian home approved by the tribe: Provided,

14

(c) Every nontribal public

01'

private agency shall

order of preference provided under subsections (a) and (b)

15 however, That each Indian tribe may modify or amend the

1!'i in each case of an Indian child placemen t. Such records

16 foregoing order of preference and may add or delete prefer-

16 shall be made available, at any time upon request of the

17 ence categories by resolution' of its government.

17 appropriate tribal government authorities.

18

(b) In any nonadoptive placement of an Iridian child,

19

everynontribal public or private agency, in the absence of

20 ; good cause shown to the contrary, shall grant preferences

to the

18

(d) Where an Indian child is placed

19 adoptive home,
20

01'

III

a foster

01'

in an institution, outside the reservation

of which the child is a resident or with which he maintains

child's extended family;

21 ' significant contacts, pursuant to an order of a tribal court,

22

(2) to a foster home, if any, licensed or otherwise designated

22 the tribal court shall retain continuing jurisdiction over such

23

by the Indian tribe occupying' the reservation of which the

23

24 child isare~ident orwith which the child has significant

, 24

21 in the following order: (1)

25 contacts: (3) to a foster home, if any, licensed by the Indian

child until the child attains the age of eighteen.
SEC. 104. In order to protect the unique rights associ-

25 "ated with an individual's membership in an Indian tribe,

20

21

19

20
breakup of Indian families and, in particular, to insure that

1 niter an Indian child who has been previously placed at-

1

2 tains the age of eighteen, upon his or her application to

2 the permanent removal of an Indian child from the custody

3 . the court which entered the final placement decree, and in

3 of his parent or parents, or the custody of any extended
family member in whose care he has been left his parent or

4

the absence of good cause shown to the contrary, the child

4

5

shall have the right to learn the tribal affiliation of his par-

5 parents, or one who otherwise has custody according to

6

ent or parents and such other information as may be neces-

6

tribal law or custom, shall be effected only as a last resort.

7 sary to protect the child's rights flowing from the tribal

7

Such family development programs may include, but are not

8 relationship.

8 limited to, some or all of the following features:

9

SEC. 105. In any child placement proceeding within

9

10

the scope of this Act, the United States, every State, every

10

11 territory or possession of the United States, and every

11

(2) the construction, operation, and maintenance

12 Indian tribe shall give full faith and credit to the laws of

12

of family development centers, as defined in subsection

13 any Indian tribe applicable to a proceeding under the Act

13

(b) hereof;

14 and to any tribal court orders relating to the custody of a

14

TITLE II-INDIAN FAMILY DEVELOPMENT

Indian foster and adoptive homes;

(3) family assistance, including homemakers and
home counselors, day care, after school care, and em-

15 child who is the subject of such a proceeding.
16

(1) a system for licensing or otherwise regulating

16

ployment, recreational activities, and respite services;
(4) provision for counseling and treatment of In-

17

SEC. 201. (a) The Secretary of the Interior is hereby

17

18

authorized, under such rules and regulations as he may

18

19 prescribe, to carry out or make grants to Indian tribes and

19

(5) home improvement programs;

20 Indian organizations for the purpose of assisting ~uch tribes

20

(6)

21 or organizations in the establishment and operation of Indian

21

trained personnel to assist the tribal court in the dispo-

22 family development programs on or near reservations,' as

22

sition of domestic relations and child welfare matters;

23 described in this section, and in the preparation and imple-

23

(7) education and training of Indians, including

mentation of child welfare codes. The objective of every

24

tribal court judges and staff, in skills relating to child

25 Indian family development program shall be to prevent the

25

welfare and family assistance programs;

24

dian families and Indian children;

the employment of professional and other

22

23

21

22

1

(8) a subsidy program under which Indian adoptive

1

according to tribal law or custom, are temporarily un-

2

children are provided the same support as Indian foster

.
'J

able or unwilling to care for them or who otherwise are

3

children; and

:.~

left temporarily without adequate adult supervision hy

4

an extended family member.

4

(9) guidance, legal representation, and advice to

5

Indian families involved in tribal or nontribal child

6

placement proceedings.

G such rules and regulations as he may prescribe to carry

7

(b) Any Indian foster or adoptive home licensed or

7 out, or to make grants to Indian organizations to carry out,

8 designated by a tribe (1) may accept Indian child place-

8 hff-reservation Indian family development programs, as

9 ments by a nontribal public or private agency and State

9 described in this section.

10 funds in support of Indian children; and

shall be

10

11 granted preference in the placement of an Indian child in

11

12 accordance with title I of this Act. For purposes of quali-

12 tions, may include, but shall not be limited to, the following

13 fying for assistance under any federally assisted program,

13 features:

14 licensing by a tribe shall be deemed equivalent to licensing

1:1:

15 by a State.

]5

supporting Indian foster and adoptive homes, including

Every Indian tribe is authorized to construct,

16

a subsidy program under which Indian adoptive chil-

17 operate, and maintain a family development center which

17

dren are provided the same support as Indian foster

18 may contain, but shall not be limited to-

18

children;

16

(c)

(2)

. SEC. 202. (a) The Secretary is also authorized under

(b)

Off-reservation Indian family development pro-

grams operated through grants with local Indian organiza-

(1)

a system for regulating, maintaining, and

19

(1) facilities for counseling Indian families which

19

(2) the construction, operation, and maintenance

20

face disintegration and, where appropriate, for the treat-

20

of family development centers providing the facilities

21

ment of individual family members;

21

and services set forth in section 201 (d) ;

22

(2) facilities for the temporary custody of Indian

22

(3) family assistance, including homemakers and,

23

children whose natural parent or parents, or extended

23

home counselors, day care, after school care, and em-

24

family member in whose care he has been left by his

24

ployment, recreational activities, and respite services:

25

parent or parents or one who otherwise has custody

25

(4) provision for counseling and treatment both of

24

25

23

24

1

Indian families which face disintegration and, where

]

to each such placement the name and tribal affiliation of the

2

appropriate, of Indian foster and adoptive children;

2

child, the names and addresses of his natural parents and

3

and

3 the extended family member, if any, in whose care he may
4

have been left, the names and addresses of his adoptive par-

4

(5) guidance, representation, and advice to Indian

5

families involved in child placement proceedings before

5 ents, the names and addresses of his natural siblings, and

6

nontribal public and private agencies.

6 the names and locations of any tribal or nontribal public

7

SEC. 203.

(a) In the establishment, operation, and

7 or private agency which possess files or information concern-

8 funding of Indian family development programs, both on or

8 ing his placement. Such records shall not be open for inspec-

9 off reservation, the Secretary may enter into agreements or

9

tion or copying pursuant to the Freedom of Information

other cooperative arrangements with the Secretary of Health,

10

Act (80 Stat. 381) ,as amended, but information concern-

10

11 Education, and Welfare, and the latter Secretary is hereby
12

authorized for such purposes to use funds appropriated

11 ing a particular child placement shall be made available in
12

whole or in part, as necessary to an Indian child over the

13 for similar programs of the Department of Health, Educa-

13 age of eighteen for the purpose of identifying the court which

14 tion, and Welfare.

14 entered his final placement decree and furnishing such court

I:"

(b) There are authorized to be appropriated $26,000,-

If'

with the information specified in section 104 or to the adop-

16 000 during fiscal year 1979 and such sums thereafter as may

16 tive parent or foster parent of an Indian child or to an Indian

17 be necessary during each subsequent fiscal year in order

17 tribe for the purpose of assisting in the enrollment of said

18

to carry out the purposes of this title.

18

Indian child in the tribe of which he is eligible for member-

19

TITLE III-REOORDKEEPING, INFORMATION

19 ship and for determining any rights or benefits associated

20

AVAILABILITY, AND 'l'IMETABLES

20 with such membership. The records collected by the Secre-

SEC. 301. (a) The Secretary of the Interior is author-

21 tary pursuant to this section shall be privileged and confi-

22 ized and directed under such rules and regulations as he

22 dential and shall be used only for the specific purposes set

23 may prescribe, to collect and maintain records in a single,

23 forth in this Act.

24 central location of all Indian child placements which are

24

25 effected after the date of this Act which records shall show as

25 private agency whi?? effects the placement of an Indian child

21

(b) A copy of any order of any nontribal public or

26

27

25

26
regulations in the Federal Register for the purpose of re-

1 within the coverage of this Act shall be filed with the Secre-

1

2 tary of the Interior by mailing a certified copy of said order

2 ceiving comments from interested parties.

3 within ten days from the date such order is issued. In addi-

3

(4) Within ten months from the date of enactment of

4 tion, such public or private agency shall file with the Secre-

4

this Act, the Secretary shall promulgate rules and regula-

5 tary of the Interior any further information which the Sec-

[)

tions to implement the provisions of this Act.

6 retary may require by regulations in order to fulfill his

6

7 recordkeeping functions under this Act.

7 any rules and regulations promulgated pursuant to this see-

S

SEC. 302. (a) The Secretary is authorized to perform

(c) The Secretary is authorized to revise and amend

S tion: Prooided, Tha t prior to any revision or amendment

9 any and all acts and to make rules and regulations as may

9

to such rules or regulations, the Secretary shall present the

10

be necessary and proper for the purpose of carrying out the

10

proposed revision or amendment to the Select Committee on

11

provisions of this Act.

11 Indian Affairs of the United States Senate and the Com-

12

(b) (1) Within six months from the date of this Act,

12 mittee on Interior and Insular Affairs of the United States

13

the Secretary shall consult with Indian tribes, Indian orga-

13 House of Representatives, respectively, and shall, to the

extent practicable, consult with the tribes, organizations, and

14 nizations, and Indian interest agencies in the consideration

14-

15 and formation of rules and regulations to implement the pro-

15 agencies specified in subsection (b) (1) of this section, and

16 visions of this Act.

16 shall publish any proposed revisions in the Federal Register

17

(2) Within seven months from the date of enactment

17 not less than sixty days prior to the effective date of such

18 of this Act, the Secretary shall present the proposed rules

18 rules and regulations in order to provide adequate notice to,

19 and regulations to the Select Committee on Indian Affairs

19 and receive comments from, other interested parties.

20 of the United States Senate and the Committee on Interior

20

21 and Insular Affairs of the United States House of Repre-

21

22 sentatives, respectively.

22 absence of locally convenient day schools contributes to the

23

(3) Within eight months from the date of enactment

24 of this Act, the Secretary shall publish proposed. rules and

23

TITLE IV-PLACEMENT PREVENTION STUDY
SEC. 401.

(a) It is the sense of Congress that the

breakup of Indian families and denies Indian children the

24 equal protection of the law.
25

(b) rr:~~ Secre;tary,is ~uthorized and directed to prepare

28

29

27

ON THE INDIAN CHILD WELFARE ACT, H. R. 12533

1 and to submit to the Select Committee on Indian Affairs of
S. 1214 was passed by the Senate on November 4, 1977, and

2 the United States Senate and the Committee on Interior
3

~~,~l~ferlred

to the Committee on Interior and Insular Affairs on

8th.

and Insular Affairs and Committee on Education and Labor

The Subcommittee on Indian Affairs and Public Lands
on the bill on February 9th and March 9th.

4 of the United States House of Representatives, respectively,

. Subcommittee

~~0tj,;~~~

On April 18,

marked-up the bill by adopting an amendment in the

5 within one year from the date of enactment of this Act, a

substitute.

6 plan, including a cost analysis statement, for the provision to

Udall and Mr. Roncalio.

The substitute was introduced as a clean

The basic purpose of this legislation is to stem the outflow

7 Indian children of schools located near the students home.
8
9
10

In developing this plan, the Secretary shall give priority to
the need for educational facilities for children in the ele-

children from Indian homes into non-Indian foster and
institutions by recognizing the legimate
Indian tribes over their children; by establishing
minimum Federal standards in State proceedings involving Indian

mentary grades.

children; and by establishing preferences for the placement of Indian

Passed the Senate N ovember 4 (legislative day, November 1), 1977.

children in Indian foster or adoptive homes or institutions.
The need for this kind of remedial legislation has gradually
emerged over the past decade. Surveys of states with large Indian

Attest:

J. S. KIMl\HTT,
Secretary.

popUlations conducted by the Association of American Indian Affairs
in 1969 and in 1974 indicated that approximately 25-35 per cent of all
Indian children are separated from their families and placed in foster
and adoptive homes, or institutions.

The federal boarding-school and

dormitory programs have long been repudiated for their splintering
effect on Indian families.

The Bureau of Indian Affairs indicated in

their 1971 school census that 34,538 children live in its institutional
facilities rather than at. home.

This represents more than 17 per cent

of the Indian school age population of fedrally recognized tribes and
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school age population of federally recognized tribes and
60 per cent of the children enrolled in BIA schools.

On the Navajo Reservation, about 20,000 children or 90 percent
of the BIA school population live at boarding schools.

Recently, much attention has been drawn nation-wide to

a hazardrous situation for Indian families;

Indian children

liv'e in fear of losing their families, and the reverse is
also true, Indian parents are continously threatened by
the

poss~ble

loss of their children.

As early as 1973, the Senate Committee on Interior,
Subcommittee on Indian Affairs, began to receive reports that

is commonly referred to as the "Child welfare crisis"
what
(educational under achievement, alcohol and drug abuse, and

an alarming high percentage of Indian children were being

battered children).

separated from their natural parents permanently through

The child welfare crisis for Indian child

primarily centers on the disparity in placement rates for

the actions of nontribal government agencies and, in most cases,

Indian children and and for non-Indian children.

placed with non-Indian families.

For example,

The reports indicated that

in Minnesota, one in every eight Indian children under eightee

frequently the" placements became permanent although the

"
adoptive home, and Indian childre
years of age is living 1n an
or in adoptive homes at a per-capit!
" f t
are place d 1n os er care
rate five times greater than non-Indian children; in Montana,

often were either temporary or remedial in nature.

the ratio of Indian foster care placement is at least 13 time!

occurred in situations where the Indian people involved did

er cent of all adoptions made
greater; in Sout h Da k 0 t a, 40 P
by the state's Department of Puhlic Welfare since 1967-68 are

not understand the nature of the legal proceedings through which

conditions that led to the need for placement away from home
Also,

litigation reports showed that many permanent placements

they relinquishea their rights to their child.

of Indian children, yet Indians make up only 7 per cent of t hjuvenile population;

ill

Washington,

t

he Indian adoption n.te

19 times greater Bnd the foster care rate is ten times greate

In 1974, the Senate Subcommittee on Indian Affairs
held oversight hearings on Indian child placement, and the

The risk run by Indi81' children of being s epa ra ted from their

testimony received strongly supported the earlier reports and

parents is nearly 1600 per cent g,·,.,,1,·)' ",1.> L;t is for 'non-In

pointed out that serious emotional problems often occur as

children in the state of Vii,,'.',':' in.

a result of placing Indian children in homes which do not

These f i gur es document

reflect their special cultural needs.

33
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The hearings did point to the fact, however, that where

The American Indian Policy Review Commission in its
Task Force IV report supports the comments made by child welfare
experts and Indian people at the 1974 hearings.

The Task Force

the tribes had obtained funds to run child placement and
family development programs, such programs had produced a

made two primary recommendations: (a) that total jurisdiction

significant drop in the number of children placed away from

over child welfare matters involving

home.

children from reservation

The Quinault Nation in Washington reported a decrease

areas be left firmly in the hands of the tribe when such tribe

of as much as 40 % of the number of children in placement

expresses a desire to exercise such jurisdiction, and (b) that

since the inception of their program.

tribes be provided with

ad~~uate

financial assistance to allow

them to establish Indian controlled family development programs

The Subcommittee feels that there is a definite need
for special legislation in this area because of the extreme

at the local level.

poverty which exists on reservation· areas and among Indian
The American Indian Policy Review Commission's final

families near the reservations and because 6f the unique

report stresses the right of a tribe to notice of and to have

cultural differences.

Assimilation has been tried, but the

an opportunity to intervene in any nontriba1 placement proceeding

continued educational under achievement of Indian children

involving one of its juvenile members.

contradicts the validity of that approach.

Indian tribes

have indicated a strong desire and ability to plan for and
Public hearings were held o~ August 4, 1977, by the
Senate Select Committee on Indian Affairs and the testimony

operate their own directly funded programs in a number of
areas including child welfare.

received clearly documented that the conditions which had been
brought to light in 1969 and 1974 still were present.

Federal,

State and local agencies were criticized for their failure to

H. R. 12533 contains four titles.

Title I establishes

standards for child placement proceedings which will insure

develop understanding and sensitivity to the cultural needs

that Indian parents will be accorded a fair hearing when a

of Indian children, and for their abysmally poor record for

child placement is at issue.

returning Indian children to their natural parents.

or adoptive placement becomes necessary, preference should

It provides that when foster

be given to the child's extended family first, and secondarily
to Indian homes and institutions.

It also provides that

34
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the courts of the United States as well as state and tribal

SECTION-BY-SBCTION ANALYSIS OF H. R. 12533
Sec. 1 provides that the Act may be cited as the

courts give full faith and credit to any tribal court order
relating to the custody of a child within their jurisdiction.

"Indian Child Welfare Act of 1978".
Sec. 2 contains congressional findings relative to

Title II authorizes the Secretary of the Interior to
make grants to Indian tribes and organizations for the purpose

Indian Child

Sec. 3 is a declaration of Congressional policy with

of establishing family development programs on and off the
reservations.

Such programs could include the hiring and

respect to Indian child welfare.
Sec. 4 contains

training of culturally sensitive social workers, providing
counseling and legal representation to Indian children and

Welfare.

their families in a placement proceeding, and the licensing

recor~s

of all Indian child placements from the enactment of this

of various terms used in the

TITLE

of culturally aware Indian and non-Indian foster homes.
Title III directs the Secretary to maintain

definiti~ns

bill.

Section 101 (a) provides that an Indian tribe shall have
exclusive jurisdiction over a child custody matter involving an
Indian child residing or domiciled on an Indian reservation.

act forward for essentially two purposes: (a) to provide

Subsection (b) provides that a State court having

a data base for remedial services, and (b) to be able to

jurisdiction over an Indian child placement proceeding shall transfer

provide Indian children in placement with the necessary

such proceeding to the jurisdiciton of the appropriate Indian tribe

information upon reaching age 18 to enable them to exercise

upon a petition from the parent, Indian custodian or tribe.

their tribal membership rights.

Title IV requires the

Secretary to conduct a study of the impact that the absence
of locally convenient day school facilities has on Indian

Subsection (cl provides that the domicile of an Indian
child shall be deemed that of the parent or Indian custodian.
Subsection (d)

provi~es

that an Indian custodian and an

children and families, and directs the Secretary to submit

Indian tribe shall have a right to intervene in any State court

to Congress a plan to remedy the situation.

~~oceeding

involving an Indian child.

Subsection (e) provides that States shall give full faith
and credit to actions of Indian tribes with respect to child
placement proceedings.
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Section 102 (a) provides that in any involuntary proceeding

Section 103 (a) provides that any consent to the placement

in State court for the placement of an Indian child, the party seeking

of an Indian child must be executed in writing before the judge of a

placement must give written notice to the parent or Indian custodian

court of competent jurisdiction and it must be shown that the consenting

or the appropriate Indian tribe if their location is known.

If not,

parent or Indian custodian rully understood the consequence and that,

then the notice must be served upon the Secretary of the Interior.

if they did not understand English, it was translated into a language

No action ,may take place until 30 days after receipt of such notice.

they 'could understand.

Subsection (b) provides that an indigent parent or Indian

Subsection (b) provides that consent by a parent or

custodian of an Indian child shall have a right to court appointed

Indian'custodian to a temporary or permanent placement of an Indian

counsel in a placement proceeding.

child short of adoption can be withdrawn at any time and that' the

The State court may also appoint

counsel for the child, in its discretion.

If State law does not make

child must be returned to the parent.

provision for counsel, the Secretary is authorized to pay reasonable
fees and expenses of such counsel.
Subsection (c) authorizes any party to a child placement
proceeding to examine all documents filed with the court.
Subsection (d) requires a party seeking placement, in a
State court,of an Indian child to show what active efforts have been

Subsection ec) provides that consent to an adoptive placement
can be withdrawn at any time prior to entry of a final decree and, after
entry of a final decree, can be withdrawn upon a showing of fraud or
duress.
Subsection (d) provides that nothing in this section shall
affect the right of a parent who has not consented to any placement.

made to provide such remedial services as ,are available to prevent
the breakup of the Indian family.
Subsection ee) provides that no placement of an Indian

Section 104 provides that anagrieved party can petition
a competent court to set aside a placement made in violation of

child in State court shall be ordered absent a showing, beyond a

the provisions of sections 102 and 103. It further provides that

reasonable doubt, that continued custody by the parent or Indian

no adoption which has been effective for two or more years can be

custodian will result in serious emotional or physical damage to the

invalidated under this section.

child.
Section 105, (a) provides that, in an adoptive placement
of an Indian child, a preference shall be given to a member of his
family, other members of his tribe, and other Indian families.
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Subsection (b) provides that in a non-adoptive placement

Section 107 provides that an Indian indiVidual, 18 years

of an Indian child, a preference shall be given to placement with

old or more, who was the subject to an adoptive placement, may apply

Indian families or homes or institutions licensed or approved by

to the court entering his decree for such information as is necessary

Indian tribes or organizations.

to permit him to enroll with his tribe.

Subsection (c) permits an Indian tribe to establish a
different

order of preference and that, where appropriate the

preference of the child or parent shall be considered.
Subsection (d) provides that, in applying the preference
requirements, the placing agency will give effect to the social
and cultural standards prevailing in the Indian community.
Subsection (e) provides that the States shall maintain a
record of each placement which shows efforts made to comply with
the preference requirements of this section.
Section 106 (a) provides that, when there is a failed
placement for adoption of an Indian child, the biologial parent or

Section 108 authorizes, and prOVides procedures for, the
retrocession of jurisdiction back to Indian tribes, who became
subject to State jurisdiction under Public Law 83-280 or any other
Federal law, with respect to child placement proceedings.
Section 109 authorizes mutual compacts or agreements between
States and Indian tribes with respect to jurisdiction over Indian
child custody proceedings and provides for revocation of such agreements.
Section 110 prOVides comprehensive standards of notice and
recordkeeping for public or private agencies removing Indian children
from their homes, with the consent of the parents or Indian custodians,
for purposes of education off the reservation.
TITLE II

prior Indian custodian shall have a right to petition for return of

Section 201 (a) authorizes the Secretary of the Interior

the child.
Subsection (b) provides that where an Indian child is
being removed from one foster situation to another foster or
adoptive placement, the provisions of this act shall apply to such
placement, unless the child is being returned to the parent or Indian
custodian.

to make grants to Indian tribes to establish and operate Indian child
and family service programs on or near Indian reservations and sets out
the various kinds of services and benefits which would be included in
such programs.
Subsection (b) authorizes funds appropriated for such
programs to be used as non-Federal matching share for funds made
available under Title IV-B

and XX of the Social Security Act and

other similar Federal programs. It further provides that assistance
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under this Act shall not prevent assistance under other Federal
programs.

the child in his tribe and otherwise taking advantage of the rights
the child may have as an Indian.

Subsection (c) authorizes the tribes to construct and
maintain facilities for assistance to Indian families and for
temporary custody of Indian children.
Section 202 (a) and (b) authorizes the Secretary to make
similar grants to Indian organizations to establish and operate offreservation Indian family and child service programs.
Section 203 (a) authorizes the Secretary to enter into

Subsection (b) requires that any court document approving
the placement of an Indian child shall be filed with the Secretary
and any other court or agency record the Secretary may require to
fulfill his record keeping functions under this Act.
Section 302 establishes ~i~etables for the drafting,
promulgation and amendement of rUI~s and regulations of the Secretary
in implementing this Act.

cooperative agreements with the Secretary of HEW with respect to
funding and operation of Indian child and family service programs.
Subsection (b) authorizes the appropriation of $26,000,000
for FY 1980 and such sums as may be necessary thereafter for purposes
of this title.

TITLE IV,

Section 401 requires the Secretary to prepare and submit
a report to the Congress with a plan for providing to Indian children
schools located near the student's homes so they will not have to
be placed in Federal boarding schools.

Section 204 defines the term "Indian" Eo'r purposes of
sections 202 and 203 as it is defined in section 4 (c) of the Indian
Health Care Improvement Act.
TITLE III

Section 301 (a) directs the Secretary to collect and
maintain comp/rehensive records of all Indian child placements
occurring after the date of enactment and to make such information
available to an adopted Indian child over the age of eighteen or to
adoptive or foster parents or to Indian tribes for purposes of enrolling
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United States Department of the Interior
OFFICE OF THE SECRETARY
WASH!KGTON, D,C, 20240

'JUN 6 -\978

fbnorable !-brris K. Udall
C1ainnan, Ccmni.ttee on Interior and
Insular Affairs
lbuse of Pepresentatives
washington, D.C. 20515
Dear Mr. Q1ainnan:,

nus Departrrent would like to ll'ake its views kn= on H.R. 12533,
"'llie Indian Q1ild Welfare Act of 1978," and urges the Ccmni.ttee
tD rrake the recc:mrended changes during mark-up of the bill. We
understand the Depart:rrent of JUstice has cemnunicated its concerns
with the bill to the Conroittee, and we urge the Comnittee to arrend
the bill to address those concerns,
If II.R. 12533 is arrended as detailed herein and as reromrended by
the Departrrent of Justice's letter of May 23, 1978, we would
recamend that the bill be enacted.
Title I of H.R. 12533 would establish nationwide procedures for
the handling of Indian child plac:errents. 'llie bill woUld vest in
tribal rourts their already ackro.vl,edged right to exclusive jurisdiction over Indian child placerrents within their reservations.
It 1t.Ould also provide for transfer of such a proceeding fran a
State court; to a tribal court, i f the parent or Indian custodian
so petitions or i f the Indian tribe so petitions, and i f neither
of the parents nor the custodian objects.
Requ:irenents dealing with notice to tribes and parents and consent;
to child plac:errents are also a major elenent of the bill. Testimony on the problerrs with present Indian child plac:errent proceedings repeatedly pointed out the lack of infonned consent; on the
part of many Indian parents who have lost their children.
Title I would also irrpose on state courts evidentiary standards
which would have tD be net before an Indian child could be ordered
renoved fran the custody of his parents or Indian custodian.
Court-appointed rounsel would be available to the parent or custDdian upon a finding of indigency by the eourc,

State rourts would also be required, under the provisions of H.R.
12533, to apply preference standards set forth in section 105 in
the placing of an Indian child. '!hese preferences would strengthen
the chances of the Indian child staying within the Indian romm.mi.ty and grcMing up with a consistent set of cultural values.
Title II of H.R. 12533, entitled "Indian Child and Family Programs," would authorize the Secretary of the Interior to make
grants to Indian tribes and organizations for the establishrrent of
Indi~ family service programs both on and off the reservation.
Section 204 would authorize $26,000,000 for that purpose.
Ti~e I~I.of H.R.
AVaJ.~~lity, ~d

12533, entitled "Pecordkeeping, Information
;rmetables," would direct the S:lcretary of the
Intenor to naantaan records, in a single 'central location of all
Indian child plac:errents affected by the Act. '!hose reror~ would
not be open, but infonnation from them could be made available to
an Indian. child. over age 18, to his adoptive or foster parent, or
to an Indian tribe, for the purpose of assisting in the en=lJrnent
of that child in an Indian tribe.
Titie ~ of H. R. 12533, enti tied "Plac:errent Prevention Study,"
would direct the S:lcretary of the Interior to prepare and submit
tD Congress a plan, including a cost; analysis statenent for the
provision to Indian chi ldren of schools located near ~ir holres.

Al ~ough we support the concept of prorroting the welfare of Indian
children, we urge that the bill be arrended in the fol1.c:Ming ways.
Section 4 (9) defines the tenn "placerrent". nus definition is
cr'll7ial to the carrying out of the provisions of Title 1. We
believe that custody proceedings held pursuant to a divorce
decree and delinquency proceedings where the act camri.tted would
be ';l c;:r~ if cxxrmi. tted"by an adult should be excepted from the
~f:uu.tion.of the ~ plac:errent".
he believe that the protections p=ded by this Act are not needed in proceedings between
parents. We also believe that the standards and preferences have
no relevance in the rontext of a delinquency proceeding.
~etion 101 (a~ woul~ grant to Indian tribes excluaive jurisdiction over Ind~an child plac:errent proceedings. he believe that
se~on 101 (a) should be arrended to make explicit that an Indian
tribe has exclusive jurisdiction only i f the Indian child is
residing on the reservation with a parent or custodian who has
legal custody. 'llie bill does not address the situation where two
parental views are involved. 'llierefore, the definition of danicUe is inadequate and the use of the word "parent" as defined
does not articulate the responsibilities of the cour-ts to both
parents.
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W:! believe that reservations located in states ~ject to P.L:

B3-2BO should be specifically excluded from seeo.0':l 101 (a),' ~lJ1<;:e
the provisions of section lOB, regar~g re~~w':l of, Jur~sdic
tion, deal with the reassunption of tribal Junsdiction lJ1 those
states.

S'ection 101 (b) should be arrended to prohibit clearly the transfer
of a child placerrent proceeding to a tribal oourt when any parent
or child over the age of 12 objects to the transfer.
Section 101 (e), regarding full faith and credit ~ tribal or~ers,
should be arrended to make clear that the full f~th and credit
intended is that which states presently give to other states.
section 102 (a) ~uld provide that no placerrent hearing, be held,
until at least thirty days after the par~t and the, tribe receave
notice. W:! believe that in many cases ti;irty days a.s too long to
delay the o:mrencerrent of such a proceeding. I'e suggest that the
section be arrended to allCM the proceeding tl? begin ten days after
such notice with a provision allowing the tribe or parent tl?
request up to twenty additional days to prepare a case. 'lhis
would allCM cases where the parents or tribe do not wish a full
thirty days notice to be adjudicated quickly, ~le still affording tilre to the parent or tribe who needs that tiIle to preJ?=e a
case. W:! also suggest that the section be arrended to reqw.re the
secretary to make a good faith effort to, loca~ t:tJ.:l par~t as
quickly as possible and to provide for sa tuations lJ1 which the
parent or Indian custodian cannot be located.
W3 also believe that there is a need for specific energency

renoval provisions in H.R. 12533. A section sh<;>uld be added
allCMing the rerroval of a child fran the horre m tho~t a, oourt, order
when the physical or enotional well-being of the child as senously
and imrediately threatened. 'Ihat rerroval should ~ot, ex~ 72
hours without an order from a oourt of cempetent Jur~sdietton.
Section 102 (b) woul.d provide the parent or Indian custodian of an
Indian child the right to court-appointed counsel, if the oourt
detexrnines that he or she is indigent.
W:! are opposed to the enactment of this section.

W:!, do not

beli ' that there has been a significant denonstration of need
for :~ a provision to justify the financial burden such a
requirerrent ~uld be to both the States and the Federal CDvern!lent.
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section 102 (c) woold allCM all parties to a placerrent to examine
all docurrents and files upon which any decision with respect to
that placerrent may be based. 'Ihis provision oonflicts with the
Federal auld l\buse and ~glect Treatrrent Act, P.L. 93-247, which
provides oonfidentiality for certain reoords in dlild abuse and
neglect cases. W:! believe that such a broad opening of reoords
would lead to less reporting of child abuse and neglect. Ibwever,
we do reoognize the right of the parent to oonfront and be given
an opportunity to refute any evidence which the oourt may use in
deciding the outcare of a child placemmt proceeding. We recanmend that the Indian OIild W:!lfare Act conform with the provisions
of P.L. 93-247.
section 102 (e) of H.R. 12533 would require'the state oourt to
find beyond a reasonable doubt, before ordering the rerroval of
the dlild from the hone, that continued custody on the part of
the parent or custodian will result in serious errotional or physical damage to the dlild. W:! believe that the burden of proof
is too high. , We would support the language found in section 101 (b)
of the senate-passed S. 1214, which would i.np:>se a burden of clear
and oonvincing evidence and would set dcMn certain social oonditi<;>ns whidl oould not be oonsidered by the court as priIla facie
eVJ.dence of neglect or abuse. We also believe that the language
"will re&llt" in serious damage to the child should be arrended to
read "is likely to result" in such damage. It is alIrost impossible
to prove at such a high burden of proof that an act will definitely
~.

I

section 105 of H.R. 12533 would i.npose on State oourts certain
preferences in placing an Indian child. Subsection (c) ~uld substitute the preference list of the Indian child's tribe where the
tribe has established a different order of preference by resolution.
Ianguage should be included in that subsection which woold req.rire
that resolution to be published in the Federal ~gister and later
included in the Cbde of Federal Regulations. 'lhis would allCM the
State oourt easy access to the preferences of the various tribes.

It is 'also unclear what the last sentence in subsection (c) neans
to be
ce:nsidered ''where appropriate". W:! believe that the preference
of the child and the parent should be given due consideration by
the oourt regardless of whether that court is follaving the preferences set forth in section 105 (a) or 10S(b), or whether it is
following a prefe:r:ence list established by an Indian tribe.
'IheIefoIe, we recamend that a separate subsection be added to
section 105 stating that the preferences of the Indian child and
of the parent be given due consideration by the court whenever an
Indian child is being placed.

in allCMing the prefe:r:ence ,of the Indian child or parent

-4-
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Section 106 deals with failed placerrents and requires that, whenever an Indian child is rerroved fran a foster hone or institution
in which the child was placed for the purpose of further placetrent such rerroval shall be ronsidered a placerrent for ~urp::lSes of
the
ve see no reason for requiring a full proceeding every
tine a child is rroved from one form of foster care to another. ve
do ha..;ever recognize the need for notification of the parents
and the tribe of such rrove and for applying the preferences, set
forth in section 105. 'fuerefore, we re=mend that subsection (b)
of section 106 be arrended to require the notice and preference
provisions to apply when a child is rroved fran one fo::m of foster
care to another and to require the rerroval to be consd.dared as a
new placerrent only in the case where tenni.nation of parental
rights is at issue.
.

Act..

section 107 deals with the right of an Indian who has reache~ age
18 and who has been the subject of a placerrent to learn of his or
her tribal a::filiation. ve believe that rather than apply to the
court; for such information, the individual involv~. should ~ply
to the Secretary of the Interior. Under the provrsaons of Title
III, the Secretary wculd maintain a
file witJ: ~ narre and
tribal affiliation of each child subJect to the provasaons of the
J\ct. 'fuerefore, the Secretary wculd be rrore likely tJ:1an the State
court to have the information needed to protect any r 7ghts of. tJ:1e
individual involved whim may fla..; fran his or her tribal afhliation.

e:entral

Finally with respect to Title I, we believe that a section should
be added which would state that the provisions of tf:le 1'ct ~ho~d
apply only with respect to placerrent proceedings which,begm SJ.X
rronths after the date of the enactrrent of the 1'ct. 'fuis Would,
alIa..; states sone tine to familiarize therrselves with tJ;e provi,sions of the 1'ct and would thus avoid the chance of havinq large
nUIlbers of placerrents invalidated because of failure to folla..;
the procedures of the Act.
Such a section should also state that the intent of the J\ct is
not the pre-E!lIl?tion by the Federal goverment of the whole area

of Indian child welfare and placerrent. In any ~e where a s~te
has laws which are rrore protective than the reqw.rerrents of this
J\ct, e.g., with regard to notice and enforcerrent, those laws
should apply.
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W:! be~eve that many of the authorities granted by Title II of
the b~ll are unnecessary because they duplicate authorities in
present law, and therefore, we reeomrend the deletion of Title II.

ve find especially objectionable in Title II the folla..;ing:
•

the authorization for an unlimited subsidy program
for Indian adoptive mildren. I'e believe that any
such program should be limited to hard-terplace
dlildren or children who are or wculd be eligible
for foster care support from the Bureau of Indian
Affairs. I'e also believe that the arrount of any
such support would have to be lirni ted to the prevalent state foster care rate for maintenance and
nedical needs.

•

the authorization for grants to establish and
Dper';lte off-reservation Indian child and family
serv~ce programs.

•

the new separate authorization of $26,000,000 in
section 203 (b) of Title II.

•

'the provisions of section 201 (c) which wculd
autho~ze ~ Indian tribe to ronstruct, operate,
and ffilllltain family service facilities regardless
of the size of the tribe or the availability of
existing services and facilities.

•

the authorization for the use of Federal funds
appropriated under Title II to be used as the
non-Federal matching share in connection with
other Federal funds.

HJwever, we believe that the last sentence of section 201(b) providing that licensing or approval by an Indian tribe should be
deated equivalent to that done by a state, should remain in the
bill under Title I as a separate section.
W:! hav~ no objection to section 301 of Title III of H.R. 12533.
W:! believe that requiring the Secretary to maintain a central
file on Indian. child placemeno;; ~~ better enable the Secretary
to carty out his trust resPJn5ibl.lity, especially when judgment
funds are to be distributed.

HJwever, we object to the,provisions of section 302(c) which
would require the 8ecretary to present any proposed r~vision or
anendnent of rules and regulations pre:m..ugated under that section
to both lbuses of Cbngress. Any such proposed revision or arrendrrent WOu1~ be published in the Federal Pegister and we believe
that placing this additional responsibility on the Secretary is
both burcJensare and unnecesscu:y.

-6-
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ve believe that section 401 of Title
as follC1N's:

rv should

49
be arrended to read

.... 551~rA,NT A'1'TORNEV GENERAL

'-E"G131"..ATlVE AFFAIRS

401. (a) It is the sense of Congress that the
absence of locally convenient day schools may contribute
to the breakup of Indian families.
(b) The Se=etary is authorized and directed to
prepare and submit to the Select Comnittee on In<;lian
Affairs of the United States Senate and the CbllInittee
on Interior and Insular Affairs of the United States
lbuse of Representatives within one year from the date
of this Act, a report; on the feasibility of providing
Indian children with schools located near their horres.
In developing this report; the Secretary shall gi,:,e particular consideration to the provision of educatJ.onal
facilities for children in the elenentary grades.
'lhe Office of Managerrent and fudget has advised that there is. no
abjection to the presentation of this report; from the standpoint;
of the Administration's program, and that enactrrent of the lbu:;;e
subcommittee's present version of H.R. 12533 would not be oons~s~
tent with the Administration's objectives.

Sincerely,

1!1rpartmrttt of3JuIlttrr
lUuaI,illgtl1l1. D.(£. 2U53U

sec.

Honorable Morris K. Udall
Chairman, Committee on Interior
and Insular Affairs
House of Representatives
Nashington, D.C.
20515
Dear Mr. Chairman:
We would like to take this opportunity to comment on
the House Subcommitte.e on Indian Affairs version of S.1214,
the "Indian Child Welfare Act of 1978".
As you know, the Department presented at some length
its views on one constitutional issue raised by S.1214 as
it passed the Senate in a letter to you dated February 9,
1978. 1/ Briefly, that constitutional issue concerned the
fact that S.1214 would have deprived parents of Indian
children as defined by that bill of access to State courts
for the adjudication of child custody and related matters
based, at bottom, on the racial characteristics of the
Indian child. We express in that letter our belief that
such racial classification was suspect under the Fifth Amend-.
ment and that we saw no compelling reason which might justify
its use in these circumstances. This problem has been, for
the most part, eliminated in the Subcommittee draft, which
defines "Indian child" as "any unmarried person who is under
age eighteen and is either (a) a member of an Indian tribe or
(b) eligible for membership in an Indian tribe and is the
biological child of a member of an Indian tribe."
We are still concerned, however, that exclusive tribal
jurisdiction based on the "(b)" portion of the definition of

1/ The views expressed in that letter were subsequently presented to the Subcommittee on Indian Affairs and Public Lands
of your House committee in testimony by this Department on
March 9, 1978.

51

50
"Indian child" may constitut~ racial discrimination. So·
long as a parent who is a tr~bal member has le~al custody
of a child who is merely eligible for membersh~p a~ the
time of a proceeding, no constitution~l probl~m ar~ses.
Where, however, legal custody of a ch~ld,who.~s,merely
eligible for membership is lodged.ex~lu~~v~ly w~th nontribal members, exclusive tribal Jur~sd~ct~on can no~ b 7
justified because no one directly affected by th~ adJud~
cation is an actual tribal member . . we do not ~h~nk.that
the blood connection between the ch~ld and a b~olog~ca~
but non-custodial parent is a sufficient basis upon wh~ch
to deny the present parents and the child.access to.s~a~e
courts. This problem could be resolved e~ther by l~m~t~ng
the definition of Indian child to children wh~ are actually
tribal members or by modifying the "(b)" 'port~on, to. read,
"eligible for membership in an Indian tr~be a~d ~s 7 n t~e
custody of a parent who is a member of an Ind~an tr~be.
A second constitutional question may be raised by
§lOl(e) of the House draft. That section could, in our
vieN be read to require federal, State and other courts to
give'"full faith and credit" to the,"publ~C acts,.records
and judicial proceedings of any Ind~an tr~be app17cable,to
Indian child placements" even though,suc~ pr~ceed~ngs m~ght
not be "final" under the terms of.th~s b~l~ ~t~elf. So
.
read the provision might well ra~se const~tut~onal quest~ons
unde~ several Supreme Court decisions. ~'9:" Hal,yey v. Halvey,
330 U.S. 610 (1947). We think that problem canoe resolv~d
by amending that provision to make clear that ~he full fa~th
and credit to be given to tribal court or~ers ~s.no great~r
than the full faith and credit one State ~s requ~red to g~ve
to the court orders of a sister State.

7,

A third and more serious constitutional question i
we think, raised by §102 of the House draft .. That s7ct~on,
taken together with §§103 and 10~, dea~s gene:ally w~th the
handling of custody proceedings ~nvolv~ng Ind~~n ch~ldr~n
by State courts.
Section 102 establishes a fa 7rly deta~led
set of procedures and substantive standards wh~ch State courts
would be required to folloN in adjudicating the placement of
an Indian child as defined by §4(4) of the House draft.
As we understand §102, it would, for example, im~os~
these detailed procedures on a New York State court s~tt~ng
in Manhattan where that court was adjudicating the custody
of an Indian child and even though the procedures ot~erN:se
applicable in this State-court proceeding w~re c~nstltutl0nallY
sufficient. While we think that Congress m1ght ~mpose such

requirements on State courts exercising jurisdiction over
reservation Indians pursuant to Public Law No. 83··280, we
are not convinced that Congress' power to control the
incidents of such litigation involving non-reservation
Indian children and parents pursuant to the Indian Commerce
Clause is sufficient to override the significant State
interest in regulating the procedure to be followed by its
courts in exercising State j uz Lad.i c ti i.ori over what is a
traditionally State matter. It seems to us that the federal
interest in the off-reservation context is so attenuated
that the Tenth Amendment and general principles of federalism
preclude the wholesale invasion of State power contemplated
by §102. See Hart, The Relations Between State and Federal
Law, 54 Colum. L. Rev. 489, 508 (1954) . .
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Finally, we think that §lOl{b) of the House draft
should be revised to permit any parent or custodian of an
Indian child or the child himse;lf, if found competent by
the State court, to object to transfer of a placement
proceeding to a tribal court. Although the balancing
of interests between parents, custodian, Indian children
and tribes is not an easy one, it is our view that the
constitutional power of Congress to force any of the
persons described above who are not in fact tribal members to
have such matters heard before tribal courts is questionable
under our analysis of §102 above and the views discussed
above in regard to §4(4).
II.

Non--Consti tutional Problems

There are, in addition, a number of drafting deficiencies
in th~ House draft. Fir~t, we are concerned about some language
used 1n §§2 and,3 regard1ng "the Federal responsibility for the
care of the Ind1an people" and the 'special responsibilities
and legal obligations to American Indian people:' The use of
such language has been relied on by at least one court

;,y

I'le ~ot~ that we ~re aware of no Congressional findings which
1nd:cate the Lnadequacy of existing State-court procedures
ut111zed 1n these custody cases, even assuming tQat such findings
would strengthen Congress' hand in this particular matter. As a
policy matter, it is clear to us that the views of the States
should be solicited before Congress attempted to override State
powe r in this fashion, a position this Department took in testi··
>mony before the Senate Select Committee on Indian Affairs on
S.J. Res. 102 on February 27, 1978.

>wo';11~
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to hold the federal government responsible for the
financial support of Indians even though Congress,has
,
not appropriated any money for such purposes. Wh1t~ v: Ca11fano,
437 F. Supp. 543 (D.S.D. 1977). We fear the lang~age 1n
this bill could be used by a court to hold the,un1ted, ,
States liable for the financial support of Ind1an fa~111es
far in excess of the provisions of Title II of the b111
and the apparent intent of the drafters.
Second, §lOl(a) of the House draft, if read l~te~al~y"
would appear to displace any exi~ting State court Jur1sd1ct1on
over these matters based on Pub11c Law NO: 83-280: We doubt
that is the intent of the draft because, ~ a11a, there
may not be in existence tribal courts to ass~e such State-,
court jurisdiction as would apparently be ob11terated by th1s
provision.
Third the apparent intent of §4(lO) is, in eff:ct, to
reestablish the diminished or disestablished boun~ar1es of
Indian reservations for the limited purpose of tr 7bal
jurisdiction over Indian child placements: We th1~k t~at such
reestablishment, in order to avoid potent1al const1tut10nal
oroblems, should be done in a straightforw~rd m~n~er after
the reservations potentially affected are,1dent1f1ed and
Congress has taken into account both the 1mpact on the
residents of the area to be affected and any other factors
Congress may deem appropriate.
The Office of Management and Budget has advised that
there is no objection to the presentati~n of this l:tter
and that enactment of the House Subcomm1ttee on Ind1an
Affairs version of S.1214 would not be consistent with the
Administration's objectives.
Sincerely,

I~AtJ4

Patricia M. Wald
Assistant Attorney General

Mr. RONCALIO. This bill provides for the placement of Indian children in appropriate foster and adoptive homes when placement becomes necessary and insures that the person making such determination is either indigenous to the Indian community or has respect and
understanding of the values of the Indian community of the child
in question.
I want to commend my colleague, Jim Abourezk, for his work on
this bill. I hope I can work with him when we are both out of the Congress next year, too.
We have counsel with us from the Senate committee, and the witness
list is long.
We will begin, without further ado, by calling Mr. Rick Lavis.
[Prepared statement of Hon. Rick Lavis may be found in the
appendix.]

STATEMENT OF RICK LAVIS, DEPUTY ASSISTANT SECRETARY FOR
INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR; ACCOMPANIED BY TED KRENZKE, DIRECTOR, OFFICE OF INDIAN SERVICES, BUREAU OF INDIAN AFFAIRS; RAY BUTLER, DIRECTOR,
DIVISION OF SOCIAL SERVICES, BUREAU OF INDIAN AFFAIRS;
CLAIRE JERD()NE, CHILD WELFARE SPECIALIST, BUREAU OF
INDIAN AFFAIRS; AND DAVE ETHRIDGE, ATTORNEY, SOLICITOR'S OFFICE
Mr. LAVIS. Thank you, Mr. Chairman.
Mr. Chairman, I appreciate the opportunity to appear before the
subcommittee today to present the Interior Department's testimony
onS. 1214, "The Indian Child Welfare Act of 1977."
> . . We agree that too often Indian children have been removed from
.. their parents and placed in non-Indian homes and institutions. We also
agree that the separation of an Indian child from his or her family can
cause that child to lose his or her identity as an Indian, and to lose a
sense of self-esteem which can, in turn lead to the high rates among
Indian children of alcoholism, drug abuse, and suicide.
However, we do not believe that S. 1214, in its present form, is the
vehicle through which the Congress should seek to remedy this situation. Therefore, the administration opposes enactment of S. 1214 as
passed by the Senate and we ask the committee to defer consideration
of the bill until such time as we have completed preparation of substitute legislation. We have already given the issue considerable thought,
and we hope to have our substitute ready for submission by early
··March.
. Title I of S. 1214 would establish child placement jurisdictional
lines and standards. Although title I incorporates many child placement safeguard provisions that we believe are necessary, the administrative problems that would arise were that title in its present form
to be enacted, do not allow us to support it. If this bill is enacted,
before any State court judge can proceed with a child placement, a
determination must be made as to whether the child before the court
is an Indian. The bill contains no definition of the term "Indian child."
Mr. RONCALIO. Is anybody in the audience not able to hear? We will
turn the P A system up.
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Mr. CONKLIN. The witness does not need to turn it on.
Thus, even in the case of an unwed Indian mother living in an urban
Mr. RONCALIO. "What does the witness need to do, just talk ~
settm~ far from the reservation who does not wish the members of
the tribe to know she has had a child, the interests of the individual
Mr. CONKLIN. Yes, Mr. Chairman.
Mr. LAVIS. We are assuming, however, that an Indian child is a are overlooked in deference to the interests of the tribe.
person under 18 who is an Indian, rather than a child of an Indian.
We are troubled by a requirement that without reg-ard to the consent
To determine whether the child is an Indian, the judge must deter- of the parents the child of one who has chosen a Iife away from the
mine whether the child is a member of an Indian tribe, which we reservation must return. to the reservation for a placement proceeding.
concede is not overly burdensome on the court, or whether the child
Although the~e ll:re Just a few of many problems we believe the
is eligible for membership in an Indian tribe. The standards for mem- ena?tment of this bill would create, we do not mean to imply by this
bership in Indian tribes vary from tribe to tribe. Even if the court ~estlmony that. the specI~1 problems of Indian child welfare should be
familiarizes itself with all these standards, it will also be necessary to Ignored. We .sImply believe that the bill, as it is written, is cumberexamine the blood lines of the child.
some, confusing, and often falls to take into consideration the best
Title I also is unclear in its use of the term "child placement." A interests of the Indian child.
child placement, according to the definition in section 4(h) includes
As. regards title II of the bill, we believe that it also needs to be
any private action under which the parental rights of the parents or rewritten, he Secretary of ~he Interior already possesses many of
th~ custodial rights of an extended family member are impaired. Does t~e authorItIes. contained in title II. Our prmcipal concern with the
this include the case where the mother of an Indian child freely asks title, .however,. I~ that the Secretary of the Interior would be granted
a relative to take over the care of her child ~ Should not these be pri.. certain authorities that are now vested in the Secretary of Health, Eduvate actions not subject to invasion by outside parties] The definition ca~IOn, and W~lfare. "We areunclear which Department would be reof the term child placement remains unclear and the difficulty it has quired to provide what services ; and we would be hesitant, without
caused in discussion of this bill would be multiplied in the enforce- an I~c:ease in .manpo:w er and money, to assume responsibilities for
ment of the bill.
proVIdmg services which are now being provided by the Department
Another serious problem we have with title I of the bill is that the of Health, Education, and Welfare.
.
interest of the tribe seems to be paramount, followed by the interest
We have no objections to titles TIl and IV of the bill. We would
of the biological parents of the Indian child. Nowhere is the best in- suggest, however, that titl~ III include the requirement that the Secter~st of the .child used as a standard. Although the tribe is allowed retary ?f tJ1e·. Interior revI~w the records compiled when preparing
to intervene In placements of children off the reservation as an inter- per capita Judgment fund distribution roles to determine whether any
ested party, nowhere is the child afforded the opportunity to be repre- of the placed children are entitled to share.
As I stated earli~r, the administration proposes to offer substitute
sented by counselor even to be consulted as to where he or she wishes
to be placed.
language for th~ bill, .We recogn~ze the urgency of addressing the
Certainly an adolescent should have a right to have his or her pref.. problems of Indian child welfare In a timely manner. Therefore we
erence seriously considered by the court, especially in the case where hope .to present our substitute to the committee by early March. '
Thls concludes my prepared statement. I wiII be glad to respond to
the child is not living on the reservation.
The amount of notice that must be given before a child can be re_any questions the committee has.
moved from the home also does not reflect the best interest of the child." Mr. RONCALIO. I have no questions.
Unless a determination is made that the "physical or emotional wellMr. Runnels?
being of the child is immediately and seriously threatened," the parMr. RUNNELS. No questions, Mr. Chairman.
ents must be given 30 days' notice before a child can be removed. There
Mr. RONCALIO. Do any of the staff have questions ~
are no provisions in the bill allowing this notice to be waived by the
[No responss.]
parents. Thus, even in the case where the parent consents to the placeMr. RoNCALIO. Thank you very much.
ment, and perhaps even welcomes it, the proceeding cannot begin until
Mr. LAVIS. Thank you, Mr. Chairman.
30 days after notification of the parent.
Mr. RONCALIO. You realize. that we are anxious to have you g1.ve us
We also recognize the potential this bill has of seriously invading a draft on that, all~ we hope It WIll not be later than you say it wiII be.
the rights to privacy in the case of the parent of an off-reservation
Mr. LAVIS. Yes, SIr.
.
child who is the subject of a child placement. Under the provisions or
Mr. RONCALIO. The next witness is Dr. BIandina Cardenas.
section 102 (c), if the State court determines that an Indian child
We are happy to have you here this morning.
living off the reservation has significant contacts with a tribe, that
Dr: Cardenas, I notice the statement is fairly long. If you want to
~ribe must be notified of the proceeding, allowed to intervene as an read It, that IS a~l rig~t ~ith ~s, but if you want us to insert it in the
Interested party, and in some cases the proceeding must be transferred record and then Just highlight It, you are welcome to do so.
to the tribal court of that tribe.
[Prepare? statement of Hon. Blandina Cardenas may be found in
the appendiz.]

:r.
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STATEMENT OF DR. BLANDINA CARDENAS, COMMISSIONER FOR Indian children. While the Department feels that more needs to be
THE ADMINISTRATION FOR CHILDREN, YOUTH AND FAMILIES; done to make child welfare services more adequately address the needs
ACCOMPANIED BY JIM PARHAM, DEPUTY ASSISTANT SECRE- of Indian children, we continue to have great concern about the provisions contained in S. 1214.
TARY, OFFICE OF HUMAN DEVELOPMENT SERVICES; AND FRANK
The Department's previous testimony pointed out our commitment
FERRO, CHIEF, CHILDREN'S BUREAU, ADMINISTRATION FOR to determine the best way to optimize the impact of HEW programs
CHILDREN, YOUTH AND FAMILIES, U.S. DEPARTMENT OF for Indian people. That commitment continues to be firm.
HEALTH, EDUCATION, AND WELFARE
The Department promised the members of the Select Committee on
Indian Affairs that we would work to secure changes that would make
Dr. CARDENAS. We will be happy to have it put in the. record. .
H.R. 7200 more responsive to the special needs of Indian children. We
Mr. RONCALIO. You have Mr. Parham and Mr. Frank Ferro WIth haveworked, with the assistance of the committee's very able staff, and
you?
fulfilled our promise to help secure meaningful changes to H.R. 7200.
Dr. CARDENAS. Yes.
That bill which is now on the Senate calendar, contains two provisions
Mr. RONCALIO. Thank you.
that should have significant implications for Indian child welfare
Dr. CARDENAS. Chairman Roncalio and members of the subcommit- services.
tee: My name is Blandina Cardenas, and I am responsible for the
First, the bill provides that the decisions of Indian tribal courts on
Administration for Children, Youth and Families in the Department child custody matters be given full faith and credit by State courts.
of Health, Education, and Welfare.
Second, the bill authorizes the Secretary of Health, Education, and
I am particularly pleased to participate in your hearing this morn- Welfare, at his discretion, to make direct grants to Indian groups for
ing, because it touches on a subject about which I have strong feelings: the delivery of services to children and their families under title IV-B
namely, the ability of our varied child welfare services to meet the of the Social Security Act.
needs of minority children.
While the Department continues to feel that the administration's
I know that much time and careful consideration has gone into the. child welfars initiative, and specifically the two changes directly repreparation of S. 1214. I am particularly grateful for the cooperative lated to Indians, would Improve the system of Indian child placespirit in which staff of the relevant subcommittees have worked with; ments, we agree that more needs to be done.
individuals at HEW. It has convinced me that however we might differ
We feel that the existence of legal and jurisdictional barriers to the
on details, we share the same goals. I am also appreciative of the fact delivery of services by State and county systems warrants a closer look
that the Department has been invited to comment, even though HEW at how these programs can become more responsive to Indians as well
would not have primary responsibility for administering the pro'; as other citizens, rather than creating programs that might duplicate
visions of this bill.
existing authorities and have the potential of disrupting funds now
The legislation that is the. subject of this morning's hearing has! provided to Indians under these and other HEW programs.
caused us to do some hard thinking about our role m relation to the,
The National Tribal Chairman's Association and four other groups
child welfare services available for Indian children and their families,' are now conducting a project to explore the desirability of amending
I wish I could tell you that we have definitive answers so what that role; the Social Security Act or alternative steps to more effectively provide
should be. What I have to sll;y instead is that we find ourselves .in agy:ee- social services for Indians. That project is being funded at more than
ment about the ooals and Impressed by the thoughtful deliberation: one-quarter of $1 million, and will also draft a tentative implementathat has gone into S. 1214, but we have some questions about the ap-! tion plan.
proach represented by S. 1214 and are taking a cl~se look at. how wei
The 1974 hearings before the Senate Select Committee on Indian
could make existing HEW programs more responsive to Indians,
Affairs made us more cognizant of the special needs and problems of
I realize that your hearings this morning reflect the subcommittee's Indians in. trying to maintain family and tribal ties for their children.
willingness to hear all sides, and I would hope that we could contmue The Department has responded to the need to increase the level of
.' understanding and knowledge of Indian child welfare problems and
to work together to sort out these very difficult issues.
During the Senate Select Committee's hearings ~ast August 4, ~hei has caused us to reexamine how we might more effectively channel
Department testified that provisions of the bill which would provide assistance to tribal governments through its existing authorities.
funds for Indian children in need of child welfare services and estabRecently, the Department reported on a 2-year, state-of-the-field
Iish certain procedures in Indian child welfare proceedings. before survey of Indian child welfare services needs and service delivery. The
State courts and tribal courts are, m fact, goals worth attammg- survey examined the activities and policies of 21 States, and tried as
especially in light of the detailed findings of a recent study conducted well to review the training and employment opportunities for Indian
by authority of HEW on the state of Indian child welfare.
professionals in child welfare,
However, we were of the opinion at the time that the administraThe survey pointed to several of the factors that remain of concern
tion's child welfare initiative, embodied in S. 1928, would be a more to members of this subcommittee as well as others interested in the
appropriate legislative vehicle for addressing the specific needs of field, and to HEW.
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First, the need to support increased involvement by tribal governments and other Indian organizations in the planning- and delivery of
child-welfare-related services.
Second, the need to encourage States to deliver services to Indians
without discrimination and with respect for tribal culture.
Third, the need for trained Indian child welfare personnel.
Fourth, the need to resolve jurisdictional confusion on terms that
will eliminate both the most serious gaps in service and the conflicts
between State, Federal, and tribal governments that leave too many
children without needed care.
And, finally, the need to assure that insensitivity to tribal customs
and cultures is not permitted to result in practices where the delivery
of services weaken rather than strengthen Indian family life.
. At the same time, we are moving ahead with targeted efforts to
assist tribes. We are providing technical assistance to aid the governing bodies of recognized Indian groups in the development and implementation of tribal codes and court procedures with relevance for
child abuse and neglect. Under this 2-year project, training and technical assistance will be provided to from 10 to 20 Indian reservations.
Five projects are now being conducted to demonstrate methods by
which Indian organization could deliver social services to Indian children and families.
Similar efforts will focus specifically on the delivery of child welfare services in Public Law 280 States, the design of day care standards appropriate to Indian children living on reservations.
All of these activities, including those that are still being put into
operation, are intended to reflect the Department's belief that Indian
child welfare services must be based not only on the best interests of
the child and support for the family unit-however that may be
defined-but also on a recognition of the need to involve Indians themselves in the nrovision of services.
While the Department supports the goals of S. 1214, we have several concerns with the bill and oppose its enactment. We understand
that the Department of the Interior is preparing a substitute bill, and
we would like to continue to work with the subcommittee in the development of a substitute bill.
Our concerns focus on the following:
First, the bill would seem to move m the direction of separate social
services for Indians, on terms that may imply that State governments
are no longer responsible for their Indian citizens. We are reluctant to
tamper with the existing system in ways that run the risk of disrupting services now being provided to Indian children on and off reservations, or jeopardizing the full availability to Indian children of
services intended for all children.
While we do not believe it is the intent of this legislation, or of
those who have worked so hard on it, we think it would be unfortunate
if the adoption of this legislation should lead to a cutback in State
services to which Indian families are now entitled.
Mr. RoNCALIO. Let me ask you a question now, and that is: Were
those concerns expressed in the Senate before they passed their bill ?
Dr. CARDENAS. Yes.
Mr. RoNCALIO. And they passed it nevertheless?
Dr. CARDENAS. Yes.

Mr. RONCALIO. Do you anticipate working with the Indian Affairs
people who just testified on the amendments?
Dr. CARDENAS. Yes.
Mr. RONCALIO. I am going to ask Congressman R?nnels. to cha~r for
5 minutes, because we have an emergency on the SIOUX bill, I WIll be
back in 5 minutes.
Mr. RUNNELS [presiding). I will do it from here.
Mr. RONCALIO. I will be back in 5 minutes.
Dr. CARDENAS. A second concern of the Department is the need to
assure that there is a match between the capability of Indian tribes
and organizations to administer S. 1214, and the responsibilities they
would assume. For example, the bill provides for the ass~mption of
judicial responsibilities as well as the administration of social welfare
agencies or "Indian Family Development Ce~ters.".
.
Because of past and present practices, Indian tribes have had .lIttle
opportunity to acquire expertise in the development ~nd admImst~a
don of social welfare programs. Many HEW fundmg sources, for
example, are tied to the provision of specific ser-:ices designated in l~g
islation, and are not generally available for designing and developmg
new service delivery capabilities. While some of our developmental
and demonstration authorities have been used for these purposes, we
are not confident that there has been enough time for them to make
the difference that a bill such as this would require.
A third concern of the Department is the likelihood that S. 1214
discriminates in an unconstitutional fashion against Indians living
off the reservation, who are not members of a tribe, by restricting
access to State courts in the adjudication of child welfare matters.
Indians residing on reservations, who are members of the tribe, can
come under the exclusive or concurrent jurisdiction of tribal authority.
However, with respect to nonmembers and Indians living off the reservation, there is some question as to whether the tribal courts can
exert jurisdiction over these persons. Section 102(c) of the bill establishes procedures that courts must follow in considering cases involving
Indian children who reside off the reservation. Indian tribes must
be provided notice of the right to intervene in the proceeding, and are
granted authority on a case-by-case basis to request the transfer of
jurisdiction if they maintain tribal courts.
Our concern is that parents, particularly those of mixed backgrounds
who may have few tribal contacts, will be compelled to fight for the
custody of their children in perhaps distant and unfamiliar surroundings. This could represent a heavy emotional burden on the parent 01'
parents, and an economic one as well. And it would be detrimental to
the child to require that he or she be placed in a tribal setting if his
or her only home has been in an off-reservation setting.
In this as in any other program for which the Federal Government
shares responsibility, there will be a need for some mechanism to provide ongoing evaluation. Such evaluation data should help us better
judge how changes like those being proposed are working, and how, or
whether, they might be modified in the future.
One final issue is of concern to the Department.
We are concerned that the adoption process could be seriously affected by section 101(c) , which permits final adoption decrees to be set
aside at any time if it can be shown that the adoption did not comply
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with the requirements of the bill. The unce~tlli.nty that such ~ provision could create in the minds of persons wishing to adopt children
might make them reluctant to become adoptive parents.
.
Mr. Chairman, we do wish to po~nt onto that .the D~nartment I~ SllPportive of section 102(a) of the bill, whichgives t~Ibal c?urts JUriSdiction over child placement matters affecting Indian children who
reside on a reservation. However, we do not support section 102(c),
which extends this coverage to children who do H?t reside on a r~e~va
tion, The Department is also generally supportive. of the provisions
that require that notice of a child placement proceedmg m State courts
be provided to the family and tribe of the child.
Mr. RONCALIO presiding]. Why do you feel that way, because of the
basic jurisdiction of the court itself I
Dr. CARDENAS. Absolutely.
The Department feels that the goals o~ S. ~214 are laudable, b~t we
continue to believe that we have an obligation to see them achieved
within the framework of existing programs:
. ..
.
We realize that such a posture places major responsibility With us,
to see that we are more effective in the administration of existing programs, and that services in fact serve Indian children and their
families.
We have been grateful for the cooperative spirit shown by the staffs
of both the House and Senate subcommittees in working with us as
they developed this legislation. We hope .that ~piri~ of cooperation will
continue-whether in the context of this legislation or existing programs-to insure that the needs of Indian children and their families
will, indeed, be met.
That concludes my testimony, Mr. Chairman.
.
Mr. RONCALIO. That is a very good statement. I commend you on It.
Do you have questions, Mr. Runnels?
Mr: RUNNELS. Thank you, Mr. Chairman.
.
Dr. Cardenas, let me make sure I understand. In your testimony you
are against enactment of this bill as presently written?
Dr. CARDENAS. That is right.
.
Mr. RUNNELS. First, in your opinion, the bill would seem to move in
the direction of separate social services for Indians?
Dr. CARDENAS. That is correct.
Mr. RUNNELS. Second, I think you say that you have a concern because there is a match between the. capability of Indian tribes and the :
organization to administer the bill ?
Dr. CARDENAS. If I could clarify that, sir, we are not in the business
of blaming'. but we do think we do need to put in place a. number of .
efforts and we have put in place a number of efforts to, m fact, !mprove ~nd enhance the capability of Indian tribes and the orgamzations to administer such a program, and we hope to carryon those
efforts.
Mr. RUNNELS. Third. the Department has a concern because you
think it is unconstitutional with respect to Indians living off the reservation.
Dr CARDENAS. We have been advised on that, and I am not a constitutional lawyer, but we understand an opinion is being; sought on
that issue.
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Mr. RUNNELS. Is it your opinion that, working with the subcommittee and the staffs, a more adequate situation could be developed,
rather than the enactment of this bill ?
Dr. CARDENAS. Absolutely, sir, and we would want to insure that by
a number of procedures, and the prog-rams we now have in place as
well, that we can progress.
Mr. RUNNELS. You will submit your recommendations to the committee in writing?
Dr. CARDENAS. Yes.
[Editor's note.-When received, the information will be placed in
the committee's files.]
Mr. RUNNELS. Thank you, Mr. Chairman.
Mr. RONCALIO. The gentleman from Colorado.
Mr. JOHNSON. No questions.
Mr. RoNCALIO. I have a profound respect for my counterpart in the
Senate, Jim Abourezk, and, if we depart from what he thinks is a good
bill, the burden of proof will be of those who want the change.
So if you and the BIA people want chang-es in the text, I will look
forward to receiving, them, but I think the burden of proof will rest
on you folks who want the changes made.
That is only my opinion, however, and not the committee's.
Then the observation that the tribes may not have the capacity for
administering the services, they are surely getting basic appropriations
annually for foster care and family development.
Each of the tribes under the 1977 appropriations bill is getting some
money.
We thank you very, very much.
Dr. CARDENAS. Thank you.
Mr. RONCALIO. Does the staff have questions?
Mr. TAYLOR. Yes.
I understand, Dr. Cardenas, that you are willing to work with the
Bureau of Indian Affairs and the staffs of the House and Senate committees to develop this further?
Dr. CARDENAS. We look forward to continuing to work with the
staffs of both committees and the BIA.
Mr. TAYLOR. I have no further questions.
Mr. RONCALIO. Thank you very much.
Dr. CARDENAS. Thank you, Mr. Chairman.
Mr. RONCALIO. The next panel will be Chief Calvin Isaac, Mississippi Band of Choctaws.
Are you here, sir?
Chief ISAAC. Yes; I am here, sir.
Mr. RONCALIO. Goldie Denny, director of social services, Quinault
Nation, for the National Congress of American Indians.
And LeRoy Wilder, attorney, with the firm of Fried, Frank, Harris,
Shriver & Kampelman.
Since I am leaving Congress at the end of the year I have been
looking at the names of law firms.
[Laughter.]
Mr. RONCALIO. We look forward with more than ordinary interest
in what you three have to say about this legislation that is before us.

You may proceed any way you would like, introduce your .statements verbatim and comment on them, or any way you would like,
[Prepared statement of Calvin Isaac may be found in the appendix.]
PANEL CONSISTING OF: CHIEF CALVIN ISAAC, MISSISSIPPI BAND
OF CHOCTAW INDIANS, REPRESENTING NATIONAL TRIBAL
CHAIRMEN'S ASSOCIATION; GOLDIE DENNY, DIRECTOR OF SOCIAL SERVICES, QUINAULT NATION, REPRESENTING NATIONAL
CONGRESS OF AMERICAN INDIANS; AND LeROY WILDER, ATTOR·
NEY, REPRESENTING ASSOCIATION OF AMERICAN INDIAN
AFFAIRS

Chief ISAAC. Mr. Chairman and members of the committee, I am
Calvin Isaac, tribal chief of the Mississippi Band of Choctaw Indians
and a member of the National Tribal Chairmen's Association. Thank
you for asking NTCA to appear before you today.
I testified before the Senate Select Committee on Indian Affairs last
year on the importance to the Indian tribal future of Federal support
for tribally controlled educational programs and institutions. I do not
wish to amend anything I said then, but I do want to say that the
issue we address today is even more basic than education in many
ways.
If Indian communities continue to lose their children to the general
society through adoptive and foster care placements at the alarming
rates of the recent past, if Indian families continue to be disrespected
and their parental capacities challenged by non-Indian social agencies
as vigorously as they have in the past, then education, the tribe, Indian
culture have little meaning 01' future.
This is why NTCA supports S. 1214, the Indian Child Welfare Act.
Our concern is the threat to traditional Indian culture which lies in
the incredibly insensitive and oftentimes hostile removal of Indian
children from their homes and their placement in non-Indian settings under color of State and Federal authority.
I shall now move to page 4 of our written testimony, the second
paragraph.
Mr. RONCALIO. All right.
Chief ISAAC. The ultimate responsibility for child welfare rests with
the parents and we would not support legislation which interfered
with that basic relationship. What we are taking about here is the
situation where government, primarily the State government, has
moved to intervene in family relationships. S. 1214 will put governmental responsibility for the welfare of our children where it belongs
and where it can most effectively be exercised, that is, with the Indian
tribes. NTCA believes that the emphasis of any Federal child welfare
program should be on the development of tribal alternatives to present
practices of severing family and cultural relationships.
The jurisdictional problems addressed by this bill are difficult, and
we think it wise to encourage the development of good working relationships in this area between the tribes and non tribal governments
whether through legislation, regulation, or tribal action. We would
not want to create a situation in which the anguish of children and

parents are prolonged by jurisdictional fights. This is an area in which
the child's welfare must be primary.
The proposed legislation provides for the determination of child
placements by tribal courts where they exist and have jurisdiction. We
would suggest, however, that section 101 of the bill be amended to
p~ovid.e s:pec:ifi?ally for re~rocession at tribal opt~on of any preexisting
tribal )Ul'lSdICtIOn over child welfare and domestic relations which may
have been granted the States under the authority of Public Law 280.
Mr. RONCALIO. May I ask a question about that, sir?
Chief ISAAC. Yes, sir.
Mr. RONCALIO. The reason I have to ask it is that I do not know
the meaning of the word "retrocession."
Does that mean going back to rewrite a court order giving temporary custody of a child?
. ¥r..VV:ILDER. If I may clarify that, we are requesting an affirmative
jurisdiction to States, by VIrtue of Public Law 280 we are allowing
the tribes to go back and retrocess that.
'
Mr. RONCALIO. Would you draft language on that?
Mr. WILDER. That is in the bill.
M~. RON.CALlO. Yo~ are suggesting that section 101 be amended to
provide this, So obviously It IS not in the bill now. Or something is
wrong.
Mr. WILDER. I am sorry, Mr. Chairman, I was not paying close
enough attention. Strike what I said.
Mr. RONCALlO. All right.
Go ahead.
Chief ISAAC.. The bill would accord tribes certain rights to receive
notice and to mter,,:en~ I~ placement proceedings where the tribal
c01.1:rt does no~ have jurisdiction or where there is no tribal court. We
believe the tribe should receive notice in all such cases but where the
child is neither a resident nor domiciliary of the reservation intervention should require the consent of the natural parents or th~ blood
relative in whose custody the child ~as been left ~y the natural parents.
It s~em~ there IS a great potential in the prOVIi3IOnS of section 101 ( c)
for infringing parental WIshes and rights.
There will also be difficulty in determining the jurisdiction where
th~ o~ly ground is the child's eligibility for tribal membership. If this
criterion IS t? be employed, there sh~)Uld be a further required showing
of close family ties to the reservation, We do not want to introduce
needless uncertainty into legal proceedings in matters of domestic
relations,
There are several points with regard to placement proceedings on
which we would like to comment. Tribal law, custom and values should
be allowed to preempt State or Federal standards where possible. Thus
we underscore our support for the provision in section 104( d) that the
section IS not to apply where the tribe has enacted its own law zoverning .private placements. Similarly, the provision in section ""102 (b)
statmg that the standards to be applied in any proceeding under the
act shall be the standards of the Indian community is important and
should be clarified and strengthened.
The determination of prevailing community standards can be made
by a tribal court where the court has jurisdiction. Where the tribal

court is not directly involved, the bill should make clear that the tribe
has the right as an intervenor to present evidence of community standards. For cases in which the tribe does not intervene reasonable provisions could be devised requiring a nontribal court to certify q,uestions
of community standards to tribal courts or other institutions for their
determination.
The presumption that parental consent to adoption is involuntary if
given within 90 days of the birth of the child should be modified to
provide an exception in the ease of rape, incest, or illegitimacy. There
appears to be no good reason to prolong the mother's trauma in such
situations.
Section 103 establishes child placement preferences for nontribal
agencies. Most importantly, the bill permits the tribe to modify the
order of preference or add or delete categories. We believe the tribes
should also be able to amend the language of the existing preferences
as written. The bill should state more clearly that nontribal agencies
are obliged to apply the tribally determined preferences.
The references in section 103 to "extended Indian family" should be
amended to delete the word "Indian." The scope of the extended
family should be determined in accord with tribal custom but placement should not be limited only to Indian relatives.
S. 1214 provides that upon reaching the age of 18, an Indian adoptive
child shall have the right to know the names and last known address
of his parents and siblings who have reached the age of 18, and their
tribal affiliation. The bill also gives the child the right to learn the
grounds for severance of his or her family relations. This provision
should be deleted. There is no good cause to be served by revealing to
an adoptive child the grounds for the severance of the family relationship, and it is bad social practice. This revelation could lead to possible violence, legal action, and traumatic experiences for both the
adoptive child and his adoptive and natural family.
Mr. RONCALIO. You do not object to the right to find out who his
siblings and parents are?
Chief ISAAC. We do not object to that part.
Mr. RONCALIO. I agree with you 100 percent.
Chief ISAAC. Further, we do not believe it is good practice to give
the adoptive child the right to learn the identity of siblings. This
could result in unwarranted intrusion upon their rights and disruption of established social situations. In general, we recommend that
the rights provided in section 104 not be granted absolutely, but rather
that individual tribes be permitted to legislate on this question in
accord with their custom.
Mr. RONCALIO. That is awfully difficult to do in a national law
governing all the tribes. We will surely take a look at it and see what
we can come up with, though.
Was this exactly the same statement you gave on the Senate side on
the same legislation?
Chief ISAAC. Yes, sir.
Mr. RUNNELS. I believe I was informed that this has been deleted
on the bill. His testimony was evidently prepared on an old copy.
Mr. RONCALIO. That is not in the Senate bill now?
Ms. MARKS. No; that has been deleted, and section 280 has been
added to the bill.

Mr. RUNNELS. I wanted to clarify the record.
Excuse me, Mr. Chairman.
Mr. RONCALIO. I am happy to be straightened out.
Chief ISAAC. I think these are the major points we wanted to emphasize; and that would conclude our testimony.
Mr. RONCALIO. Thank you.
Do any of the rest of you have anything to add?
You have a separate statement? Fine.
Mr. JACKSON. Mr. Chairman.
.
Mr. RONCALIO. Yes, Mr. Jackson.
Mr. JACKSON. Mr. Isaac, on page 7 of your testimony, in the third
paragraph, it seems like you have two statements which are
contradictory.
The first says: "S. 1214 provides that upon reaching the age of 18,
an Indian adoptive child shall have the right"-excuse me. I misread
your testimony.
Mr. TAYLOR. That is the section in the existing bill that was changed
so it now reads that the child shall be able to obtain the information
necessary to assert his tribal affiliation, and in the section-by-section
analysis it is pointed out that, if the information supplied by the court,
short of the names and addresses of the natural parents, are not
sufficient to qualify him, then he would be entitled to return to the
court and seek that information.
Mr. RONCALIO. But not the information on the basis of the
separation?
Mr. TAYLOR. No.
Mr. RONCALIO. So the objections you have, have been met in the
Senate bill.
Ms. DENNY. Mr. Chairman and members of the committee, my
name is Goldie Denny.
Let me first speak for the National Congress of American Indians,
and then I will follow that as a person who is out in the real wo!ld as
director of social services on the Indian reservation of the Qumault
Tribe in the State of Washington.
Honorable members of the committee, the National Congress of
American Indians, representing 141 tribes throughout the United
States, thanks you for this opportunity to testify on S. 1214.
At the 1977 convention of the NCAI held in Dallas, 'I'ex., the general
assembly voted unanimously to continue to support this very important
and long-overdue piece of legislation along with a few recommendations which will be included at the end of this statement.
It has been just over 3 years since the Senate held oversight hearings
on Indian child welfare in December 1974. It has taken that long to
get to the important phase of rectifying the nU!fierous. s!tu~tions
which have created the shameful destruction of Indian families m the
past and which continue to the present time.
There are no viable alternatives to the passage of S. 1214 to remedy
the current situation. No practical actions of any relevance have been
taken by any Federal or State agencies or court systems to anevi~te
the socially undesirable practices identified in the 1974 Senate Indian
child welfare oversight hearings.
.
.
S. 3777 introduced in 1976, and further documented ~y the American Policy Review Commission report, AIPRC, studies conducted
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by the Department of Health, Education, and Welfare and the Denver Re~ear~h Institute have consistently demonstrated the necessity
for legislative action to halt the wholesale abduction of Indian childrep. fr?m their family and ,culture. There can remain no doubt in anyone s mmd that these practices have had destructive effects on Indian
family and tribal life. As long as the status quo remains, Indian families will continue to lose children.
Because,of th~ unique legal trust status relationship that exists bet,:,,~en Indl~n tnbe~ and the Federal Government, it is the responsibility of this committss to support the legislative protection set forth
m S.1214.
, Public ~nd private agencies who now have the responsibility of providing child welfare services to Indian families have been content to
allow these well documented and identified negative services to continue, S. 1214 addresses remedies to the fact that the Bureau of Indian
Affairs. has gr?s,sly neglected their responsibility in the preservation
of Indian families, The BIA has done nothing to improve or chanze
the problems testified to in 1974 and continue to promote the theo~y
of acculturation and assimilation.
Every member tribe of the NCAI has had an opportunity to study
and comment on S. 1214. Indian tribes have worked hard to promote
this type of legislation. The BIA has repeatedly demonstrated that
they ca~ do little but. choose to misinterpret the bill and cloud the
Issues WIth bureaucratic blockades. Indian self-determination is a conce~t that is a threat to the BIA. Their repeated resistance to this legislabo~ IS. a clear example of the irresponsibility of that agency to
act within the best interest of Indian families. Until such time that
the BIA can demonstrate some responsible and sincere concern for the
welfare of Indian chil?ren, the NCAI requests that this House committes listen to the Indian people's testimony rather than our "trustee"
who has little or no real knowledge of the problem.
General child welfare legislation, no matter how well meaning does
not address the unique legal, cultural status of Indian people. R~ther,
they ~end to promulgate the eXlstmg problems. One of the major barriers IS the present funding mechanisms which allow direct fundinz to
States only for provision of service to Indians. Very few services°are
actually delivered to Indian people and the negative child welfare
services provided by State and county welfare workers have resulted
III the problems outlined in this bill. T~e NCAI continues to go on
record as supportmg the concept that child welfare services to Indian
families can best be provided by Indians.
We are aware that some Members of the House of Representatives
a!-'e prese~tly challenging the rights of tribal governments and treaty
rights which have been part and parcel of the U.S. Constitution and
as. such are sacred rights. However, we are asking that House ~om
I~ll.ttee members t.oday put aside any negative philosophical and political considerations that may eXISt and concentrate on the basic
intent of S. 1214 which is to remedv the destructive practices that have
resulted in the breakdown of many' Indian families. .
We ask that you demonstrate your concern and compassion for
children and families bv supporting S, 1214. We ask that von make the
future welfare of Indian children your paramount consideration in
making your decision.

In conclusion the fate of a relevant and practical solution to the
damage being done to Indian children and their families is in the
hands of the House of Representatives, We sincerely ask that you pass
S. 1214 for which Indian people: WIll be ext~em.ely ~~pr~clatlve. Your
demonstrated respect for our children ~n? family Iife wll~ stren~then
our faith in our Government's responsibility toward Indian children
and families in particular, and in fact all children and families m
the United States.
We offer these final specific recommendations. This is the concern
we have of confidentiality. In the event a mother living off the reservation should desire that her tribe not be notified of her adoption plan,
she should be able to petition a court to have the notification clause
nullified. The court after hearing her case could rule on the baSIS of
her testimony. However, there should be developed a method whereby
the agency placing the child would be bound to the placement standards outlined in S. 1214. Some sort of monitoring system would necessarily have to be developed. This would protect the rights of the
mother and the child. Perhaps we could explore confidential enrollment procedures. Could be a tribal option, et cetera.
The NCAI thanks you for listening to our testimony and will be
happy to answer any questions you may have:
. ,
Mr. RONCALIO. We thank you for commg and givmg us your
testimony.
Has the BIA discussed this bill with the NCAl Child Welfare
Committee]
Ms. DENNY. They have never approached us at any time to ask the
opinions of the 141'tribes in the United States about this bill.
Mr. RONCALIO. I would say the two of you are not in other than
what you might call polarized positions.
Is that a pretty good description ~
Ms. DENNY. Yes.
I think in their statement they say they are going to rewrite this
bill. At the Senate hearings, they promised to sit down with memb~rs
of the NCAI and other Indian representatives and get some Indian
input or some amendments to Senate bill 1928 at that time, and we
had them prepared so that there would be something addressing the
special status of Indian c h i l d r e n . .
.
They have. failed to contact anybody or SIt down and do anything
about that particular piece of .legislation, and t~e~r promi!?e to rew~Ite
this bill I have no confidence m the Bureau's ability to write anything
or draft anything that makes any sense, and I refe: you to page 2 of
their testimony. The part that says, "We a~e assumI~g, however, that
the Indian child is a person under 19 who IS an Indian rather than a
child of an Indian."
I may be a dumb Indian, but I sure as hell don't know what that
means.
[Laughter.]
Ms. DENNY. Mr. Chairman, I would like to talk as director of social
services of the Quinault Nation, State of Washington.
I gave testimony at the Senate hearings citing the Qu.inault Tribe
as a tribe that has been able m isolation to do the very thmgs that are
outlined in this bill.
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Mr. RONCALIO. Why do you not let us hear Mr. Wilder's statement
first and complete the panel and come back to you.
Ms. DENNY. All right.
Mr. RONCALIO. We may have to go to the floor, too.
Mr. WILDER. Thank you, Mr. Chairman.
Mr. RONCALIO. You can have your statement put in the record and
comment on it.
Mr. WILDER. Yes; I am going to summarize my statement.
I will speak without the aid of the microphone. I feel strongly
enough about this bill to speak loudly.
~r. Chairman, members of the committee, my name is LeRoy
Wlld~r. I a.m an associate atto~ney~ of ,the law firm Fried, Frank"
Harris, Shriver, & Kampelman m Washington, D.C. I wanted to get •
that name.
Mr. RONCALIO. Yes. And would you let Sargent Shriver know that
I could not answer his phone call because I am here in a hearing?
Mr. WILDER. Yes. [Laughter.]
I am here today to present testimony in support of S. 1214 on behalf
of the Association on American Indian Affairs, for which our law
firm serves as general counsel. The association has worked extremely
hard over the years to prevent the unwarranted breakup of Indian
families and to bring into existence a law to protect the welfare of
Indian children.
I would like t? acknowledge in the hearing room Mr. Bill Beiler and
Mr. Bertram Hirsch, people who have worked hard on this bill.
•
Before joining Fried, Frank, I was in practice in California ana. '
retained by the association to represent Indian families fighting attempts by nontribal agencies to remove their children. I am a member
of the Karuk Tribe of California Indians and was raised in my anoestral homeland, I believe that I am qualified to speak in support
of this bill on behalf of the association specifically and Indian families
generally.
The need is unquestionable for an Indian child welfare bill such "
as that passed by the Senate last November and which is now before
you. The Association on American Indian Affairs revealed to the Sen- ,
ate duri~g oversight hearings in 1974 that an alarmingly high per- :
ce~tage, in some areas as high as 35 percent, of Indian children were :
being separated from their natural families through the actions of '
nontribal agencies.
In States where figures are available the association has found that
adoptive and foster placement of Indian children occurs at rates up to
19 times greater than rates for non-Indian children. These placements
for the most part, are made into non-Indian homes.
' ,
The breakup of Indian families l!as been exacerbated by the absence,
of local day schools m many Indian communities and on many Indian reservations.. 1Vithout convenient facilities available to them,
many Indian families are forced to send their children to boarding
schools.
On the, Navajo Reservation, for example, nearly all of the grade,
school children are attending BIA schools. Of these, 94 percent must •
attend boarding schools. I urge each of you to read the article entitled
"Kid Catching," which is appended to this statement. It conveys th~
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sense of loss Indian families suffer as the result of the lack of day
schools in their communities.
,
I might point out that this is not to say that 111 al~ cases BIA
boarding schools are bad ,and that they should all,~.abolIshed. What
we are saying, however, IS that adequate day facilities should not be
denied Indian families on the basis that BIA boardmg schools are
ad' te thi
available.
. .
Title IV, I believe it is, of the bill has provisions to er ica
IS
evil.
.
h
d f
Apart from the statistics which graphIcally .support t e nee or
this bill, the association is able to state categoncally that the abuses
this legislation is intended to prevent have occurred l,on~er, and m<;Jre
often than any statistical data may show: .The as~oclatIon s long. involvement with numerous desperate families seeking to be reunited
with lost children, parents and ~iblin~s. h~s revea~e~ a. frightening,
pervasive pattern of the destruction of Iridian families m every part
of this country.
,
, , '
We believe strongly that the bII~ before you, WIth some mmor modifications, is a logical, comprehensIve and humane al?proach t<;> eliminating this tragic state of affairs. Moreover, w.e believe that If Congress ~ails t~ confront this demonstrated evil :VIth t~IS k.md of strong
remedial legislanon, It WIll have not fulfilled ItS o.blIgatIOn to the Indian people. This bill deserves your utmost attention,
.
We have heard a number of objections to this bill about assumptions
on what the bill will do. Those are erroneous.
I would like to go through them :.
"
It will not infringe on States rights. The b.Ill ,wI~I, ~oweve~, .s~rve
to clarify within the limits of present law ]urIs.dlCt~onal dIVISIons
between 'State and tribal authorities. Moreover, It WI~I force State
courts to recognize cultural and social standards of Indian tribes !1nd
require courts to inquire more deeply into Indian family relationships.
,
'
.
I
For example, Indian cultures umver:>ally r~cogmze a very. arge extended family. Many relatives of Indian children are, considered .by
tribal custom to be perfectly logical and able custodIans of Iridian
children.
.
hi
This bill will require State agencies and courts to r,ecogn~ze t IS extended family when considering placement of an Indian child,
If you look at the pictures on the wall and look at the houses
occupied by those people. ~f you turned a welfare worker loose 111 th~re,
he would remove every child from those homes because the homes VI ere
I
'11
unfit.
I ,.
By imposing such duties on State courts..Congress egItll?ate y WI
be exercising ItS authority to protect the interests of Indian peol?le.
If a State considers these standards to be .unrea~o~able, we .quest~on
whether that State can honestly claim that It adJ~lln~ster? Indian child
placement matters with the best interest ~f the child m mmd.
.
This bill does not condemn Iridian children to abuse and neglect m
the name of tribal sovereignty. It does, however, reeognize the legitimate interest of the tribes in the welfare of their children under certain specified circumstances. Furthermore, it will make available to
tribal governments and orgamzatIOns resources that they need to
strengthen Indian families.
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I would lik~ to trea~ some of the specific objections raised by the
Bureau of Indian Affairs, and I would like to start by saying that the
stat~ment presented by the witnesses from the BIA is irresponsible.
FIrst they say there IS a need for the bill, and then they ask for more
time to submit their own bill, when they have been aware of the problems at least as far back as the oversight hearings in 1974.
'I'hey have had plenty of time to prepare and submit a bill if they
were mterested. I don't think they want more time. I think they want
to subve~t this effort by delay.
.
.That IS not to say that w~ would not support a legitimate bill submitted by the BIA, but I thmk asking for more and more time is not
responsive to the legislation.
Moreover, they come ~p with asking for more authority for title II.
If they have the authority, why have they not. done something besides
ask for more time?
Th~y assert that S. 1214 would interrupt the jurisdictional lines.
That IS not true.
The BIA objectsr] ~o the provision .in the bill requiring the court
to make a determination whether a child IS an Indian.
.Mr. Chairman, you are asked not to support this bill because a court
WIll have to determine an issue. What on Earth are courts for if not to
determine issues?
Stat~ courts d<? not h~,:e any trouble .determining whether a child is
an Indian ~h.en It participates in the ripoff of Indian children.
The definition of the child placement is a tempest in a teapot.
If the Bureau believes it is limited to voluntary placements that
could be amended.
'
Moreover, in any State, t~er~ is no such thing as a purely voluntary
placement. Somo court action IS required in order for a custodian to
have authOrIty to do a number of things such as in California to enroll a child in school. You have to have ~ court o~der to admit ~ child I
to a ~osp,ital, in some cases. You have to be the legal custodian,
!
ThIS hill would allow the private placement mentioned in the BIA
statement, .and the S~nat.e bill; the court could turn that voluntary
placement in the termination of parental rights.
The statement of the BIA that nowhere is the best interest of the
child a standard is sheer n~nsense. The entire bill is designed to achieve
that end; unless the .BIA IS prepared. to sa~ that maintaining contact
WIth parents and tribes m all cases IS not m the b-st interest of the
Indian child, their statement cannot be supported.
The g?-idelines in the bill would protect where such contacts are not
appropl'late. Both the ~ureau and the HEW object that the tribe
should. be notified and given the opportunity to intervene.
Obviously, the BIA has not read what the significant contacts are.
I would like to read them into the record:
Fo~ t~e purposes of this act, whether or not a non-reservation Indian child

h8;s sIgmficant contact with an Indian tribe shall be an issue of fact to be determm~d by.the court on. the basis of such considerations as membership in a tribe,
famIly tribe, reservation domicile, the statements of the child demonstrating a
strong sense of self-identity as an Indian, or any other elements which reflect a
continUing tribal relationship.

The examnln cited by th.e BIA would not. anplv. If the Indian
woman goes off the reservation and has a child, the child has to have
contact.
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The BIA raises one legitimate point. We. ac~nowledge the need for
counsel to be appointed to represent the child m most cases. We have
suggested an amendment be included to take care of that matter.
We want to emphasize, however, that ~~lfare.wo~lmrsshould ~ot be
able to place a child in an adversary pOSItIOn WIth ItS parents WIthout
...
good cause.
As to the BIA's objection to title II, I am appalled th~t a G.overnment agency can come up here to testify and oppose remedial action for
a need they admit exists, when they have powers already to take care
of part of the problem..
.
.
.
Mr. Chairman, we are not talkmg here about minority ch~l~ren. We
are talking about Indian children. They want t? study existing programs to see how they help in these matters. Existing programs have
not worked. That is why we are here, and inserting the name "Indian"
into an existinz program is not a commitment on the part of HEW.
A closer look, as they term it, will not l?rovid<: meaningful. help, and
providing more State control over Indian child welfare IS not the
answer.
d '11 b
The States' record in that regard has been made clear an WI
e
made more clear as the day goes on.
...
If, by passage of this bill, a reluctance to a\lo~t Indian children IS
created by the requirement that an Indian child s tribal background
be considered, then so be It.
. . .
This bill is not designed to make the adoption of Indian children
easier.
"
d
t
t
I would like to clarify a couple of p.omt;s in my prepare sta emeI?- .
With respect to. the l?referen~~ guidelines for placement, the un
states these guidelines WIll be utilized absent good cause. It IS I?-ot possible in every situation to determine what that good caus~ might be.
We are talking about here, Mr. Chairman, abo~t the gu.Idelmes for
placement in an Indian family, home, and that ~nnd of thing,
These guidelines do n?t have to ~e followed If there IS. good cause
to the contrary. That might ~e a sItua~IOn where a handicapped Indian child will not be placed m an Indian home because no facilities
to take care of the handicap existed.
..
You might have a child with a health problem that required special
treatment. The standards cannot be imposed without deference to
these kinds of unique needs.
.,
.
In conclusion. Mr. Chairman, the aSSOCIatIOn implores you to pass
this bill with all of its provisions intact..A weak bill :would ~ot recognize the best interests of the Indian child or the Indian family and
would only open the door for greater abuses.. ~ .weak bill,. therefore,
would be a breach of Congress' trust responsibility to Indian peopJe.
The only reasonable approach and one strongly urged by the aSSOCIation is passage of a bill which establishes stllndar.ds strong enouzh a;nd
clear enoughto eliminate illegal. ill-advised and immoral Indian child
placements. Furthermore, a bill is ne~fled which gIves Indian trI~S
and communities that means to deal WIth the problems faced by their
families.
. .
Mr. Chairman members of the committee. the aSSOCIatIOn suggests
that you conside~ the cultures and phil?sophies of the conntrv's Indian tribes as national resources which have been mismanaged,
squandered and, in some cases, nearly destroyed by inadequate and
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poorly conceived Federal and State policies-not the least of which
has be~n t~e forcible remoyal of Indian. youth from Indian family
and tribal influences, The bill before you IS a well conceived, essential
piece of legislation which can insure the preservation of a national
treasure-the proud cultural integrities of its Indian tribes. The time
has come to give the responsibility for protection of the Indian family
back to the Indian people.
Mr. RONCALIO. Thank you, Mr. Wilder.
Do you have a copy of the bill handy?
Mr. WILDER. Yes.
Mr. RONCALIO. Your statement recommends we drop subsection
(h), and I assume that is on page 15.
Mr. WILDER. I am referring to my testimony where it occurs in my
written statement. The section is section 102(h) .
There wa,s language in the bill at one time, Mr. Chairman, which
would require any movement of an Indian child off the reservation
to .be reported to a number of agencies, and a number of programs
objected that this would eliminate the benefits of their program.
However, that language has been dropped, and therefore we feel
the need for this provision is no longer required.
Mr. RONCALIO. I am not sure I follow that.
Let me ask you this question, Mr. Wilder.
Does this bill, as referred to this committee for action from the
Senate, prohibit the adoption of an Indian child by a non-Indian
family?
Mr. WILDER. No.
Mr. RONCALIO. That is all I wanted to hear.
Thank you very much.
You wanted to add something, Ms. Denny.
Ms. DENNY. I wanted to add as a person who works daily with
this, problem. We continually hear the Bureau and HEW say that
Indians do not hav~ the capability, they d? not have the training,
they do not have this, and they cannot do It. So our response is to
enforce!he States in providing the services. In the State of Washington, Indian people were able to amend the Washington administrative
code m October 1976, and that code now contains an Indian amendment that outlines the same placement standards as set forth in S. 1214.
However, this leaves the responsibility of the State welfare workers
to adhere and abide bv those placement standards, and, believe me
they have found 1 million ways to deviate and go around. There is n~
way to momtor ,to besure these placement practices are truly carried
out, because their attitudes are set, and you cannot change attitudes.
. So this Washington administrative code has had very little impact
m the State of Washington as far as what is happening when welfare
workers and non-Indian social workers are dealing with Indian
children.
So it is very important that this committee recognize that Indian
people do have the capabilities. They do not have to have a master's
degree in graduate school.
Mr. RONCALIO: I know of two master's degrees, at least, on each of
mv two reservations,
'Ms. DENNY. Even if you have those degrees, I do not know any graduate school of SOCIal work that can teach one to go on the reservation

and provide relevant child welfare services. In fact, I .am not ~ure they
teach anybody how to do anything WIth people, not Just Indians, but
with anyone.
The placement standards and the foster care system throughout the
United States is a total disgrace anyway, not only for Indian Veople,
but for all children, The foster care progra~ has been abusive for
many years in allowing the children to remain away from their natural parents, and no services have been provided to anyone to return
the children.
,
The whole intent of foster care has been totally Ignored, and now
HEW and all of the people concerned feel the child w~lfare have
taken, flipped the coin over, and have gone off on a tangent m the other
way.
. '
d
"
They free up adoptions, and, "Get that child adopted m 3q ays.
In my way of thinking that is a very poor practice. Adoption IS a
serious matter and should be well thought out and we~l planned.
I do not see any necessity for, "Hurry up and get that child adopted
in 90days."
.
I think we are going to find a lot of unfortunate children who ':I'~u?d
up with parents who really were not ready to accept the responSIbIlIty
of that adoption.
.
.
The trend is going the other way now, and I thmk that IS very
dangerous.
I would like to cite a couple of individual cases, because people
.
.
question, "Do these things really happen?"
I am going to cite a couple very quickly on the Qumault
Reservation.
A mother was deprived of her two children for 6 years. They were
placed off reservation in non-Indian foster home, and the pa~ents and
relatives were denied any visitation or any contact. It was discovered
by my Social Services Dep~rt~ent tha~ the parents had never been
.
notified of any orIgmal depl'lVatIOn hearing.
The deprivation order has been set aside, and the children, now
.
ages 8 and 10, are at home w~th their parents again.
This is a case where Indian rights were Just tot~ny VIOlated. They
never had a deprivation hearing, and lost the children for 6 years.
The other is a 10-year-old Quinault boy who was adopted and
taken away from his mother at an early a~e, about 2 months old, ,and
adopted into a Catholic home, who had their own little United ~atIC!ns
going, and the child,developed. at ~O years of age !"erIOus ,I~entlty
problems which required psychiatrrc treatment. ThIS condition remained unchanged through a period of 2 years of treatment from
the age of 8.
d
A year ago, the non-Ind.ian adoptive parents stated they coul not
cope with the child's behavior and requested that he be sent back to the
"Indians."
.
.,
,.
'
The child has been returned to his family. HIS identity, including
his original name, has been restored, and t~e child has made ~ remarkable adjustment within a short span of tIJ!le and ~aB axhibited none
of the behavioral proble:ms tha~ he had ,PrIor to hIS return. .
The parents of this child are m the umque process of adoptmg back
their own son.
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Ano~her

case! would quickly like to refer to is a public record of
th Qtmault TrIbe. Those children remained in foster care for 6 years
an t rough the efforts of m:y paraprofessional staff, we uncovered
through ~ period of 6 years, this .case was taken to the Supreme Court
aslouhmlght .recall, and the Quinault Tribe repeatedly lost the case:
f to t osefchlldreIl; by Supreme Court order remained in non-Indian
os er care or a period of 6 years.
My s~aff ~as able to ,recover these children because they had been,
Itn~ weCe being, abused in the foster home for It period of {; years
r. halr!Dan, Ind.lan people are capable. With paraprofessional
staff, the .Qumault Tribe has been able to do this, and there have been
!D0re poslt~ve results than .have haPI?ened on any Indian reservation
m: ~ong time, and the Qumault Social Services Department is being
as e to cOJ.lle to other reservations and tell them how we started our
program l;lsmg paraprofessionals.
So Indian people do want to provide services and they certainly
are very capable.
'
tes~i~~~nk you for your time and patience and for the opportunity to

d

t .M1'•. RONcALIO. We thank all three of you very much for your con1'1 bution to our work this morning.
Bobby George, Mel Sampson, Mona Shepherd and Faye La Pointe
[Prepa~ed statement of Mona Shepherd bef~re the Senate Select
S ubco!Dmltt ee on Indian Affairs and the prepared statement of Fave
.
L a Pointe may be found in the appendix.]

PANEL CONSISTING OF: MONA SHEPHERD, SOCIAL SERVICE COOR·
DINATOR, ROSEBUD SIOUX TRIBE; VIRGIL HOFF, ATTORNEY FOR
THE ROSEBUD SIOUX TRIBE; MEL SAMPSON, CHAIRMAN OF THE
HEALTH, EMPLOYMENT AND WELFARECOUNCIL OF THE TRIBAL
COUNCIL, YAKIMA TRIBE; AND FAYE LA POINTE, COORDINATOR
OF SOCIAL SERVICE FOR CHILD WELFARE PUYALLUP TRIBE OF
WASHINGTON
'
h Mr' RONcALIO. 'We had a very important bill for the Sioux Tribe
t ekr~, b ut. whe have taken l.t off the calendar. It is the old question of
a mg WIt out compensation.
Who would like to begin? Ladies first? Go any way you like.
RoeSeach of you have a ~eparate statement, or is one going to speak?
. s. H~PHERD. Mr. Cha~r~an, ~ am Mona Shepherd from Rosebud
~1~l;lX TrI~e, and the administrative lobby has reviewed S. 1214 the
n Ian Child Welfare Act of 1977, and as designated representatives
?tf ~ufl tribe, we are here to state that the Rosebud Sioux Tribe gives
1 s u SUPP?~t and approval of the contents of S.1214.
The pro.vlsIOns of ~he act pertaining to the transfer of cases from
~tate
tribal courts IS O! special i!lterest to our tribe at this particular
Dme. e are currently involved m a battle with the State of South
t ~~odt~ dW.hlOh refuse~ financial assistance for the provision of services
o a JU icated" Indian welfare youth.
State and tribal courtsm ~Ol~th DAkota differ in their lp.,Q,'al interpretations of the term "adJudICated" youths and the conflict that
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has arisen has resulted in the lack of much-needed services being provided to a number of our young Indian welfare recipients.
Should S. 1214 become law, conflicts in State and tribal legal interpretations would be less evident because tribal legal interpretations
would be the only interpretations the tribes need concern themselves
with.
The time wasted in battling with State courts only creates additional
hardships for our young people. In addition, the fact that tribal courts,
through S. 1214, would have jurisdiction over the placement of Indian
children would mean that parents and extended families of the children involved would have their rights more clearly recognized and
enforced.
Often parents or extended family members are not fully aware of
their ri~htsor the court procedures and their meaning and this often
results III Indian children being placed in foster or non-Indian adoptive homes which is not the tribe's ultimate goaL
In addressing title II of S. 1214, the fact that grants could be directly awarded to tribal entities would alleviate unnecessary paperwork and bureaucratic delays in providing much needed services to
Indian children and their families.
We are extremely apprehensive about the State or the Bureau of
Indian Affairs having any control over family development programs
for it has bee,n our experience that such funding can be frozen by these
agencies which leaves the Rosebud Sioux Tribe with no alternative
course for funding.
When this occurs, we find ourselves once agai.n, entangled in financial battles with the State or the BIA area offices which only clouds
the real issue of provision of services. Direct funding to the tribes
would also give those tribal offices in charge of family development
pro<!rams a clear view of the funds available to work with and would
enable them to make more accurate projections for future financial
projects.
Title III, which provides alternative measures to insure that Indian
children placed in non-Indian foster or adoptive homes are informed
of their tribal rights is a vital concern of the Rosebud Sioux Tribe.
Not only can enrollment become a problem for these individuals but
when probating Indian estates, heirs who are children adopted by
non-Indian families cannot be traced due to the fact that State agencies will not release information as to their whereabouts nor will they
release name changes resulting from such adoptions.
The fact that the Secretary of Interior can intervene in such matters
gives added assurance to these individuals that their full tribal rights
and benefits will be granted to them.
Title IV which pertains to the study of day school facilities such as
Bureau of Indian Affairs boarding schools is a long-awaited action.
Many of our Indian people have experienced living in these educational institutions and although many needed changes have occurred,
there must be alternative education measures created.
The study of current problems and situations in boarding schools
will enable'tribal administrative bodies to seek out alternative educational programs and to make adequate financial projections for funding such alternative measures.
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In summary, we of the Rosebud Sioux Tribe, fully endorse proposed
S. 1214 and feel that its structure and purpose will enable the Indian
tribes to overcome many stumbling blocks which have for too long
hindered the provision of necessary services to our Indian children.
The Rosebud Sioux Tribe sincerely hopes that this proposed legislation will soon become enacted into law.
Mr. RONCALIO. Thank you, very much fora very good statement.
Ms. SHEPHERD. I have Mr. George Hoff.
Mr. HOFF. I am Virgil Hoff, an attorney for the Rosebud Sioux
Tribe and a juvenile judge for the tribe.
Mr. RONCALIO. How many instances have there been in the last
decade where you have had difficulty in chasing down heirs in probating an estate because Indians have been adopted by non-Indian
families.
Has that happened once or twice, or what 1
Mr. HOFF. I cannot speak from personal experience, Mr. Chairman.
I have never handled a case like that myself, personally. My understanding shows that it is quite a large number.
How large, I cannot say. It is quite a common occurrence, especially
when you are concerned, with, say, the Pine Ridge, Rosebud. Basically,
all South Dakota tribes are in that, and until recently, the courts have
not had their adoptive procedures.
Therefore, most adoptions have gone through State court channels,
and, of course, the records are all sealed.
Mr. RONCALIO. Who is next on the I?anel1
Mr. SAMPSON. Thank you, Mr. Chairman,
I am Mel Sampson. I do not have a prepared statement. With your
permission, I will submit one probably within the next 10 days, but
I do have some concerns.
Our nation is a member of the National Congress of American
Indians as well as the American Tribal Association. So we go on
re~ord ,as supporting NCAl's testimony and after listening to Mr.
'Yllder s testimony and concerns, we will go on record as supporting
hIS, also.
I would like to enter that into the record.
The Yakima Indian Nation has covered a lot of documented cases
that h~ve been of great concern with respect to the previous question
you raised.
. We ~efinitely feel that unless something is done within the near or
immediate future, such as occurs in the Senate bill that we are considering, that things ar~ going to get progressively worse, and we currently have lost the children through the adoptive procedures to the
State and through private agency procedures.
We have generated, I guess, what could be construed as a limited
amount of rapport with the State mechanism now of trying to get
some control or be involved with any adoptive procedures,"but we
have absolutely no control over them when they go through the private
agencIes.
.
When I submit the information, we will submit some actual cases
for your reading. Some of ~hem will make you sick on what has happened, and I have to h~nd It to the State situation to a limited degree
where they are not commg around and at least have given us an opportumty, WIth respect to contact, as far as the reviews.

Mr. RONCALIO. We will hold the record open for 2 weeks. Get it to
Frank Ducheneaux, and we will consider it.
Mr. SAMPSON. Thank you.
I would like to cite one that I think is aclassical example, if I could,
from memory.
This particular Indian girl was adopted when she was an infant,
and she was adopted by non-Indians, a non-Indian who was her uncle.
Her father was a white and her mother was an Indian She was enrolled,
fortunately before she was adopted by her mother, and her mother
passed away. So she became heir to a substantial amount of land which
had been through the lease procedures, and the Bureau of Indian
Affairs allowed her adoptive parents to set up a guardianship in a
different State than the State of Oregon, and put all of this young
girl's money, which was in the thousands, and set this up and this girl
paid-they set up the guardianship.
She paid her own way through school. She paid all the legal fees;
she paid all her legal fees-all of them-and she paid an amount,
and I cannot remember the amount, and there was an amount paid
~onthly to her supposed parents, and she paid her way through life,
m essence.
She did not know this was happening until we discovered it 3 years
ago.
Mr. R?NCAL~O. I can assure you that that process has worked for
man against hIS fellow man over the centuries, and not just Indian
against Indian.
We understand your citing that as a need for the bill.
Mr. SAMPSON. We will provide these kinds of things in reference to
the question that Goldie mentioned, if these things really happened.
Mr. RONCALIO. All right.
Mr. SAM~SON. One other thing I would like to address, and that is
that there IS a lot of concern, and I heard from the HEW segment
with the capability of the tribes being able to administer this kind of
program.
I have absolutely no doubt in my mind that the Yakima Tribe has
I think, a better capability to do it than what the current process is'
and I cannot say that for any of the other tribes, but I am assuming
the a~areness that they have in reference to what is happening.
I think we would be able to adapt, we would be able to administer
these kinds of things a lot faster than with those we are relying upon
right now, because the sacredness of the children, at least in our situation, is a priority.
We can say that that is a priority. We definitely have the capability
to manage that.
With that, I thank you, and I will be submitting you some material
for the record.
Mr. RONCALIO. Thank you, very much.
Ms. LA POINTE. I do not think I want to use the microphone.
I appreciate the chance to testify before you. Ramona Bennett our
tribal chairwoman had planned to be here today. She had an att~mpt
made on her life just prior to leaving, so you got tome.
The ~eshmon~ was prepared, and ~ found one major error that I
would like to pomt out when I get to It and ask you to change it.
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Mr. Chairman, members of the committee, my name is Faye La
Pointe. I am here representing the Puyallup Tribe. I appreciate this
opportunity to testify before you.
The Puyallup Tribe has been caring for the protecting the rights
of Indian children for many years. We know that our children 'are
our greatest resource, and without them we have no future.
For too many years we were helpless, watching our children being
taken from our homes and families. We have been here many times
before with the same message: "We know what is best tor our
children."
The tribe is presently operating a school system which provides individualized teaching for 250 Indian students. We also have the only
Indian-based Indian-run group home in our area licensed by the State
of Washington to care for 14 Indian children between the ages of 7
and 18. With budgets stretched to the maximum, the tribe manages
to provide medical and dental care, social and recreational activities,
and legal services on a limited basis.
Many dedicated Indian adults give up their time and talent to work
with young people. However, due to the lack of proper funding, most
of these people are working 12- to 16-hour days. We know if we are
to fill the immediate needs of Indian children, we must begin to work
with the handicapped children in institutional care, provide infant
crisis care and treatment centers for teenage drug and alcohol abusers,
offer services to the juvenile offender, the mentally ill, and finally the
abused and neglected child.
This program could provide a solid foundation for a complete
Indian Child Welfare program on the Puyallup Reservation. However, we feel we must point out to this committee the inadequacy of
the allocation. $26 million, if distributed equally among; the tribes and
Indian organizations will lead us to the same frustrating conditions
we face today.
This tribe has been denied funds through the Department of Health,
Education, and Welfare for a program for abused and neglected children, and have still provided training and technical assistance to other
tribes who were funded.
I would like to strike the next sentence.
We invite this committee to investigate our agencies and remember
us when confronted with other Indian issues.
Mr. RONCALIO. Would you tell us again which sentence you wanted
stricken, "We have been denied funds through the Office of Human
Development," and so forth ~
Ms. LA POINTE. Yes; that was the Office of Child Development, and
I do not think the Office of Human Development would appreciate
that.
Private child placement agencies have indicated a concern for the
confidential rights of the unwed Indian mother. We, too, are concerned
about the Indian mothers' rights. We know that in most ca:ses the
Indian mother would prefer to have her child adopted by Indian
parents if the prospective parents were known to be reliable, stable,
sober adults.
We also know that most adoption agencies, while protecting the
mother's confidential rights are not prepared to offer this type of home
nor are they actively recruiting such homes.

We .are also concerned about the rights of the unborn Indian child.
The right to know where he/she is from the right to apply for enrollment in the tribe of his/her ancestors. We know that too many
young .Iives have been damaged by well meaning non-Indian foster
and .adoptlve parents. We are prepared to offer top quality confidential
services to the unwed mother and responsible Indian foster and adoptive homes to Indian children.
The LDS. program is still allowed to operate. This is referred to
as an educationalprogram and takes Indian children away from their
homes and families, We know that this practice if allowed to continue, will inevitably end in genocide.
'
. Every Indian person should, indeed, have the right to choose what
IS best for their child. A choice that is uninhibited by such conditions
as povertYl i.lliteracy, physical, emotional, or mental handicaps. When
these cond~tlOns .become rare r:tther than commonplace in Indian country,. we WIll believe that Indian people truly have the right of free
choice,
The Puyallup Tribe .wholehea~tedlyopposes the LDS program and
encourages this committee to discourage the efforts of the Mormon
Church in their practices of genocide on our people.
Indian you~g people who have been adopted by non-Indians have
come to the tribal o~ce requesting assistance in locating their families.
One case IS concernmg an 18-year-old girl that arrived in our area
last summer requesting such assistance.
She remembered ~iving in Tacoma when she was 4 years old. She
knew she had two sIste~s, one older and one. younger. Tribal employees contacted both public and private agencies but were told nothing.
Ramo~a B~I?-~ett, tribal :hairwoman, brought her to me.
While visiting, I realized she was my second cousin. Her mother
had died of acute alcoholism years before. I believe she drank herself
to death because she could not face the shame and heartbreak of giving
up her children.
I::>
I had tried years ago to get information about the girls but was refused for confidential reasons. I was willing to provide temporary
care and believe to this day that that was all that was necessary.
With t~e help of other tribes and Indian organizations, the girl
was reunited WIth her two SIsters and her father. The zirls are now
enrolled in their tribe and are active participants in thebIndian community. All three girls were raised by non-Indians and claim their
childhood was lonely and without meaning.
In closing, I would like to say that the Puyallup Tribe supports
S. 1214. It will give us the right to make decisions about our future.
It ~ill pr~)Vide badly. n~eded Federal standards for the placement of
Indian children. It will insure the survival of the American Indian.
Thank you for your time and concern.
Mr. RONCALIO. Thank you for your excellent statement. We are
happy to receive it. I do not know whether we can bother that $26
million in title II, but that is better than nothing. Maybe we can move
ahead with that now, and see what we can do later.
Thank you, very much.
The statement of Bobby George will be put into the record.
[Prepared statement of Bobby George may be found in the
appendix.]
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PANEL CONSISTING OF: VIRGINIA 0.. BAUSCH, EXECUTIVE DIRECTOR, AMERICAN ACADEMY OF CHILD PSYCHIATRY; RENA UVIL·
LER, DIRECTOR, JUVENILE RIGHTS PROJECT, AMERICAN CIVIL
LIBERTIES UNION; SISTER MARY CLARE, DIRECTOR OF CATHO·
LIC SOCIAL SERVICES OF ANCHORAGE, ALASKA, REPRESENTING
THE NATIONAL CONFERENCE OF CATHOLIC CHARITIES; DONALD
MITCHELL, ON BEHALF OF RURAL ALASKA COMMUNITY ACTION
PROGRAM (RURALALCAP), ALASKA; AND DONALD REEVES,
LEGISLATIVE SECRETARY, FRIENDS COMMITTEE ON NATIONAL
LEGISLATION

the family. '~his bill through various prog!ams would help the child
and the family by providing support services and more appropriate
placement than the traditional boarding schools.

Mr. RONCALIO. You four are welcome to the table.
We are going to go straight through without breaking for lunch, if
no one has any objec~io~s. Maybe we can finish up fairly soon.
Ms. BAUSCH. Mr. Chairman and members of the Subcommittee on
Indian Affairs and Public Lands, I am Virl1:inia Q. Bausch, executive
director of the American Academy of Child Psychiatry.
The AACP applauds the concerns of the House Committee on Interior and Insular Affairs about problems affecting the welfare of
Indian children and we laud this particular bill which attempts to
provide the framework by which significant changes could result for
Indian families and children.
Mr. RONCALIO. Let me interrupt and ask that your whole total statement be admitted in the record.
.
Ms.. BAUSCH. I think what you have is our position statement on
adoption,
Mr. RONCALIO. Yes: and we would like to put that in the record.
[The statement referred to may be found in the committee's files.]
Ms. BAUSCH. Last spring, the American Academy of Child Psychiatry sponsored a meeting in Bottle Hollow. Utah: on "Supportive
Care, Custody, Placement and Adoption of Indian Children."
Mr. RONCALIO. Where is Rottle Hollow. Utah ~
Ms. BAUSCH. Up near Vernal, on the Ute Tribe Reservation.
We have made copies of the proceedings and findings available to
the committee and to its staff.
The document details the degree of the problem of inappropriate
placements of Indian children and formally records the interest and
creative ingenuitv of Indian groups in devising programs most useful
within their specific cultures. .
""
The overall intentions and recommendations of S. 1214, as referred
from the Senate are commendable.
We would, however, like to share some comments and suggestions
with you.
Section 3. page 3, "Declaration of Policy."-Roarding schools for
many years have been used not onlv as educational institutions but also
for social service placements. The boarding school is in disrepute educationally and we suggest that, additionally, it is an unsatisfactory
instrument for social S e r v i c e . '
.
If an Indian family is in turmoil or is disintegrating, placement of
the child in a boarding school somehow has been offered as a solution.
This has not proven an effective treatment in helping the child or

NATURAL PARENTS
Throughout the bill, the term parent is used and defined as the
natural parent. We suggest that for clarity's sake, this definition conform to standard practice and the use of the terms such as biological
or psychological parent be used.
The chi~d place1?ent standards. in title I establish clear guidelines
safeguardmg the interests of children and their families while respecting the very great importance of cultural ties.
'
. Our concerns about such matters were expressed in an official position statement, the one you have entered into the record of the American Academy of Child Psychiatry adopted in Januar y 't975 entitled
"The ~laceme1?-t of American Indian Children-the Need for Change.'?
Copies of this statement are attached.
The general intentions in title II of establishing family development
program.s are commendable and encourage tribal groups themselves
to estabhsh such programs.
In regard to these programs, there is need for technical assistance.
We .would hope that provision .could be made for establishing a consultmg group corn;pose~ of Indian people experienced with programs
and .who could assist tribes and urb:tn gronps in establishing their own
family development program~. ThIS un gIv~S much. responsibility to
tribes bu~ It m.ust be. recogmzed that techmca1 assistance should be
available If a tribe desires it.
he aca~emy'~ major. concern, however, is the implementation of
thIS.act. It IS the impression of ou~ committee-which consists of many
Iridian con~ultants. as well. ~s child psychiatrists with experience in
wor~mg wI~h Indian families-s-that the history of the Bureau of
Indian .Affairs ~n matters of child welfare and child mental health is
not one of consistent advocacy and leadership.
The Bureau has not reacted enthusiastically to this bill. and we therefore question the Bureau's ability to accept and carry out Congress
mandate. We realize th.e reas~ms are complex, but the well-known
placement rates of Indian children as compared with non-Indian
chIldr~n, saJ:s something very signific~nt.
Indian children are placed at a rate 20 times that of Anglo children.
It seell?-s ~o us that there has been a lack of sensitivity and responsiveness within the Bureau m matters of child development and child welware. We realize that the Bureau is not alone here.
The. AACP suggests therefore. that this bill be amended to formally
es~abl~sh an advisory board which would oversee implementation of
this bill and the development of the programs outlined by S. 1214.
Mr. RONCALIO. Who would be put on that board ~
:Ms. ~AUSCH. Wh~n we held a conference in Bottle Hollow, Utah,
we real~zed m!tny tribes had developed practices, and I think some of
the Indian SOCIal workers ~~ow what is going on.
They would be m a position to say, 'f})on't give all the money to the
Southwest to distribute it in such a way," and they could momtor the
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programs so that the programs would respect unique features, or
unique cultural situations.
Mr. RONCALIO. What we will not want to do is make amendments to
this bill that might not be readily accepted by the Senate on reconsideration on the bill and end up going to conference.
..
We are going into a terribly busy schedule. Speaker O'NeIll.Is determined that we work 5 days a week, and on 9ct~ber 1, we ~dJourn.
We are trying to avoid amendments on all legislation that will do no
.
more than effectively kill bills.
I know you do not want that to happen. So, if we can get the right
kind of amendment on this bill that would be acceptable to the Senate,
we might do that, but it would otherwise create dissension.
~ili~
.
Ms. BAUSCH. We would not want this to be delayed m any way, but
I think the establishment of the advisory council seems a reasonable
thing.
Mr. RONCALIO. I guess that is in your statement.
Thank you, very much, for that.
.
Ms. BAUSCH. Thank you for this opportunity to present our VIew.
If there are any questions, I would be happy to answer them.
MI'. RONCALIO. Thank you.
Ms. U viller is next.
Ms. UVILLER. I will depart from my prepared statement to
summarize.
.
The purpose of my project, one of the priorities of it has to resist
unwarranted State encroachment into family life in general, not just
limited to Indian children.
. Therefore I find it ironic that the HEW opposed this by saying that
the States can attend to the need of the Indian children.
The rate of unnecessary foster care in this countrv is reaching a
scandalous proportion. The inab~lity of wel!are agencies to r~unite
families and keep them together in the first msta~ce lS a question of
major concern, and, therefore, the notion that Indians should be ~ast
in the same mold as the rest of the country. I find somewhat peculiar,
Basically the ACLU strongly supports this bill. We think it is a very
good effort to help the districts of the Indian family. Before I talk
about a few suggested revisions, and I might note that I was very
gratified to see that some of my suggestions that I made before the
Senate subcommittee were incorporated in the present bill, but I have
a few others. But I go to them, I would note that I have heard bandied
about and I think it is a high sounding term that has often very
devastating consequences and that is the notion that children ca~ ~e
taken on their families on a "best interest" theory, that somehow If It
is in the "best interests" of the child, a State or a social worker can
somehow take children from their parents.
We have, fortunately, not achieved a form of government yet w~ere
someone stands in judgment and decides who is more beautiful,
smarter, and richer, and, therefore, the child would be better off elsewhere.
The presumption bears heavily in favor of the parent. The parent
has to be derelict in their responsibility and must have neglected the
child.

Mr. RONCALIO. What is your position reg!1rding ?ivil courts in I?attel'S of divorce and custody? Do you still th:mk.the Judge ha~ the right
to deny one parent custody of a child and grve It to another m the face
of gross and total neglect?
.
Ms. UVILLER. I think the best interest standard In that. case would
apply, but in these situations we are talking about, taking a child,
giving it to a third party.
. .
Mr. RONCALIO. It is not a relevant analogy, then, 1S It?
Ms. UVILLER. That is right.
On that very ground I would like to address my s~cond suggested
revision, first, which is contained on page 4 of m~ testimony.
I am very concerned that the standards relating to e~erge:ncy removal of the child from his parents, It has been my expel'lenc.e I~ dealing with the child neglect standards generally that the beginning of
the long and sad process of separating children from their parents
often begins with this so-called emergency removal..
.
The present section would allow a S~ate represen!atlVe to come m
and take a child away wheneyer there IS "~n ImI?ed,~ate threat to the
emotional or physical well-being of !!'n Indian child,
....
I have dealt with such prOVISIon m statutes of many JUl'lSdlC~lOns
and I would like to state unequivocally that the. standard ~s written
is much too lax an immediate threat to the physical well-bemg of the
child, as I not~ in my testimony, can be a child sleeping in a drafty
room who is liable to get a 0010..
The notion that you can take a' child because he or she may .be subjected to emot~o~al neglect is looser :yet. :rhat .can mean anything ~ny
particular individual happens to decide IS or IS not a happy situation
for a child.
.
The ACLU has always successfully resisted such language In the
parental neglect statutes in general. The courts have ruled that such
terminology is much too weak.
I would 'say for a State official to take the extraordinary step of
going into a home and seizing a child summarily, I propose some language that I think would be much more stringent, and, first of all,
it would exclude emotional neglect altogether.
Mr. RONCALIO. Threat to life or imminent threat of serious physical
harm!
Ms. UVILLER. Yes; and I would suggest that would be a more appropriate standard.
Then, the other thing that bothers me about this is that I am not
sure in talking about the 72-hour hearing that must take place after
such emergency removal. I am gratified that this hearing was incorporated. That. was one of my previous suggestions, but even though
there is the 72-hour hearing after the emergency removal, there are
two problems.
.
First. it is not clear to me that at that 72-hour hearing the parents
are entitled to counsel. The section that provides for counsel expressly
seems to except the emergency removal situation.
This mav be a question of legislative rlrltfting, but it should be
clear that after the hearing held within 72 hours of the emergency
removal. the family has counsel, because that is usually the beginning
of the long process.

· TheJeth're lots of delays while the social worker reports are brought
In'datnh
e efmerhgency gets to be a few weeks and then a few months
an
en so ort .
th I :~~k th e section as written fa~ils to provide a standard for what
e rr .una l must determme at this 72-hour hearing- and it was m
~~B~e~tI~~ t~at ll;~ that 7~-ho:ur hearing, the tribunal 'shall return th~
o e lI;mI. y or ~nbe If the removIng agency cannot show b
~le~h
evidence that such a removal-that such a retu~
O aid C?lvInc~ng
h t e. am! y-w!lkl crfeat~ a risk t? the child's life or expose him or
ero ~mmInent ris o. ser~ous l?hysICal harm.
I lthmk there a!e sIt~atIOns In which, for example, hypothetically
one earns of a child being left unattended sa
b b
. f
with due respect to that child'
If·
, y , a a~, an m ant, and
child out.
s we are someone goes In and takes the
th ~fu;r~~e;earlh'ng, i~ was found that.the parents did leave the child
a m,g , ut t. ere .It was an exceptIOnal circumstance or in fa t
that there was a relativa near by, then that child shall he ;et' dC,
I also would note that I think it should be incumbent UP~~~h~ removing agency to sh~w that the provision of some sort of in-home
se~ce ould not obviate t~e dan,ger that caused the initial removal
.
ot er concern.. and I will be brief, is this question of counsel
hade heard earlier repr~<;entative~talk about this question of c~un
set, an I have been very Involved m just what counsel for a child
means.
~ think it is a very thorny .and complicated question. For an older
child, say, !2 or more, who might formulate some reasonable oint of
;he~, hertaInhly there should be counsel. It is not that I am adJocating
, a t ere s ould .not be counsel for all children but I would not for
a vefJY youn,l!. chIld, counsel is invariably a p~nel-type of lawyer
usua. y supplied by .the State. and very often that attorney doe~
n~~Y:.1!km0h'e than rmect hIS ?r her own preiudices into the situation.
..In t. e use of counsel IS very often a way by which St.ate authorItIes. because m fact attorneys are paid by the State . . t th
sd~-~adlIed h~lsdt finter~st theory into a proceeding which ser~e~n~f~en t~
IVI e a c I
rom Its parents.
It seems to me that, perhaps a court should he able to assess when
there. are such ext:aordinary cir~umstances that counsel ~hould be
apP?Inte d . The notion of automatic counsel for child in a child protection hean~g' poses some problems.
h ave
In my Own mind formulated how this should be resolved
b utIt I. note~o~
It IS frau~ht, WIth some dan,ger.
'
My final Rll,g',gestion is the first one' that I listed. In my earlier teRtimdn Y I had recommend~d that notire be ziven to tribal authorities
an. t h~ natural paTents m the, event of a, so-called £ailed adoption
:.nd thiS was e~Renhally the reflection of the fact that the renrese~ta~
IdVeS? the tribes know there is a hizh failure rate of extra-tribal
a options,
f I noti.ce th~t the oresent hill does f1110w for such notice. hut it allows
.I! or such notice only where tha,t child had been previously placed ill
.lORter car~ m.a t.emp?r~,ry tvpe of nlacement.
.
I Jhe nomt IR that It '~" th« ndontions t.hemRelveR that often fro awry.
o respscr !,he enaurmfr n:tt.nre of It valid adontion, However. when
you are tallnng about a child who is about to face many years in a
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mental institution, or is going to. be in?a:~r:ated ill; ~ reformat?ry.because his parents have filed an incorrigibility petition about It, Just
because he was adopted, there is nothin~ !UaglC about that term, w~en
the adoptive parents are no longer provI1mg for a ~e.l£are of the tribe,
I think the natural parents and the tribal authorities should be provided for some sort of notice so that if it is possible to offer that child
some happier alternative, that child should be accorded the same right
as the child placed into foster care.
As I say, with these few recommendations, the ACLU heartily endorses this bill.
Mr. RONCALIO. Thank you. We have already taken care of adopting
possibly one or two of them.
We thank you, very much.
Sister 1
Sister MARY CLARE. Mr. Chairman and members of the Subcommittee on Indian Affairs and Public Lands.
I am Sister Mary Clare, director of Catholic Social Services of
Anchorage, Alaska. I am here to offer the views of my own agency
and the National Conference of Catholic Charities on the Indian Child
Welfare Act of 1977.
The National Conference of Catholic Charities is an association of
all of the Catholic s~ial service a~encies i~ the United States.. There
are 147 of these agencies, all of which provide services to families and
children through approximately 1,500 branches and institutions. Almost all agencies have well-developed adoption services and foster
care programs..
.
,.
My own agency IS a typical example of the Catholic ~genCIe~ across
the country, although smaller than most. We are the social service arm
of the archdiocese of Anchorage, Alaska. 'Ve operate on a budget or
approximately $110.000 and a paid staff of 10.
We provide family counseling, single paren~ coun~eli~g, ~nd foster
care adoption services, and a food and clothmg distribution center
for the poor. vVe have been in existence for 12 years and are the only
private licensed adoption agency in the archdiocese.
When I first went to Alaska, adoptions were done by lawyers.
Mr. RONCALIO. That was 10 or 12 years ago; before the ANSCA
bill 1
Sister MARY CLARE. Yes; I had to go to a home where a girl was
crying. She did not know where her baby was going. She said she had
taiked to a lawyer 3 months ago who placed the baby.
Then, I realized the need for service to the unmarried mother. So
we really have specialized in that service within the last 12 years,
which I will tell you about a littlelater.
.
.
We place approximately 40 children per year III adoptive homes.
Mr. RONCALIO. Are a1140 of those Alaskan children 1
Sister MARY CLARE. No; we placed 20 caucasian children.
We also provide assistance to single mothers who decide to keep
their babies. Unlike other agencies, we do not have a foster child care
program. Likeall agencies, our prog;am is voluntary.
We have no power to remove children from their parents. Thus all
placements are done with the complete cons~nt ?f those involved..All
services are provided on a completely nondiscriminatory baSIS WIthout regard to race or creed. In a sense, we are unique. vVe place babies
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in all religions. There was no s
. t
I
they just asked us to perform thi ervIC~ 0 poop e of other religions, so
Th f
IS service,
are coe:~e~~:d.we do not usually deal, really, as far as race and creed

~r. RONCALIO, You deal with human beings e
ister MARY CLARE. Yes, we really have th~t hiloso h
We .were forced to, in a sense adopt it b
P
P y, I guess,

serVICes.
.
,
I, ecause people needed our .
We have children and ad t'
I
Alaska Natives and other Ame~Fc:~~ndi~~~~il~ef all races, including
Because of our work with Indi
s, .
interested in the Indian Child W :ifir~r~;: aflt97~lluen, we are very
r t efforts to stre~~hen Indian families ~s we do f~rstarlolnfgly ,sl1!PpOW
e are very family 0 ' t d . ,
ami ies,
a little bit, because of ~o~:nofth: our agetncy I want to explain that
h·
me a little bit M
com!Uen stat were made disturbed
families which ~eed~~ob:iie:i~~i~h~lllze th~ sPlecial needs of Indian
For this reas n
h
m a particu ar way.
ing .to Indian f~~il;dev~~~~~~~etdl~huPPO!ttitle II o~ the bill, relatanxIOUS to cooperate to achieve thi .
e varIOUS Catholic agencIes are
I
d'
s purpose.
I f h ' ,
. n regal' to title III, we Support tl
mformation necessary to allow an T dl~ gOh'ld t e b~ll m preserving
associated with rnembershi in a
I,an c ~ any rIghts or benefits
this area is the preservatio~ of c::nfiddl~r: r;be.
only ,conc~rn in
the natural parents .is not revealed. A~~Ul~ll_yth t ,atsthe identity of
nOM~aRd we are gettmg into the adoptant's ri~ht. at IS tate law right
title iI ~ ONCALIO. Is that a valid concern right now in the language of

t
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Mr. TAYLOR. The language has b
d ifi d
records for such information as
een mo 1 e to permit access to
history, we make it clear. Is that s:~ti~nb1eO~~cessary. In the legislative
'
Ms. MARKS. Yes, 104.
t ti
Mr. RONCALIO Was this the sa
y you g~ve on the Senate
side a few months ago or were yrr:,~ es I
hOn
ago ~
,
on tm
e S enate SIde a few months
Sister MARY CLARE. I do not believe-. .
M s. MARKS. I believe they are f '
h
. .
at this point. There was a clarifi~:ti~:mg to t e provlSl,O~S in the bill
was a reference to imply the rizht of I~;'de ~a1~e~dOr gmall y, there
of 18 to receive the name' of their!:'>parents. Ian m IVI ua lls over the age
Mr. RONCALIO. But not the
f
h
parents ~
reasons or t e separation from the
Ms. MARKS. No' now this ha b
ceive such inform~tion ~s is ne B een amended to allow them to reor "tribal affiliation"-I belie c~Stahry tto co,ntmue a trIbal enrollment
.
ve IS e ermlnology w
I n some mstances,
if a tribe should 1"
e use.
for enrollment purposes this infor ti eqU1~e the names of parents
if that is necessary to conhnll'Ol this affiiia~i~nwill be released, but only
'.
Mr. RONCALIO. I see a specter rai d f . h
of a good number of ado ted I di rse or t e r:ee~ of,IdentIfication
mads under the Alaskan ~ativ~dt~s, bScaulse dIstrIbutIOns il;re being
rIght to know what his roots are a~d~s ett e~ent Act. A child has a
trIbe for the per-capita distribution. . ay a claim to enrollment in the

, Sister MARY CLARE. Adopted children do not qualify under that act
'now.
Do you want me to continue ~
'.' Mr. RONCALIO. Yes.
Sister MARY CLARE. Our greatest concern, however, is with title I.
The bill, as now written, will radically change the nature of the
"'adoption process to the detriment of the natural parents and the child.
While the goals of the legislation may indeed be worthwhile, we do
.not believe that they should be attainedby sacrificing the rights of the
natural parents to decide the placement of their child or the confidentiality of the parties concerned which is vital in this sensitive and very
personal area.
This bill gives priority to the preservation of a culture. While we
, strongly support such preservation, we urg-e that the interests of the
natural parents and the welfare of the child be given priority in any
, circumstance where these goals clash.
'
As an additional area of concern, unnecessary delay should be
avoided in the adoption process since much delay leaves tile lives of all
concerned in an uncertain status. Also to be avoided is unnecessary
expense especially such as mandatory hiring of attorneys and conducting court hearings in all cases.
I would like to discuss these areas briefly. A section-by-section analysis of title I with our comments is attached to copies of my statement
and I would like to ask that it be included in the record.
[The information referred to above may be found in the committee's
files.]
CHOICE OF THE NATURAL PARENTS
Sister MARY CLARE. Under Alaska law, the natural parents may voluntarily relinquish a child to a licensed agency for the purpose of
placement for adoption. The relinquishment is voluntary and may be
withdrawn within 10 days after signing or the birth of the child,
whichever is later.
The parents also have an absolute rig-ht to keep the child or they
may give a consent to adoption directly to adoptive parents including,
of course, their own family. As a voluntary agency we have no coercive
powers.
Our first duty is to the natural parents to assist them in making their
own choice. If they choose to relinquish the child, our duty is, then, to
see that the child is placed in a good home.
Sections 102 and 103 take away this right of choice by requiring
notice to the tribe or village of which the natural parents are members
and further requiring preference to family or other Indians.
In most cases the girls who come to us are single. The father is
absent and may not even be aware of the pregnancy. By choosing to
relinquish her child to us, the girl has made her choice not to have
the child placed with her family or village.
In some cases, the girl is strongly opposed to placement with her
family where there is a history of abuse or other poor relationships.
We have had families send a girl to us who do not wish to have the
child placed in the village.
These choices voluntarily made would be destroyed by the mandatory provisions of sections 102 and 103. In the case of infants, which
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form the bulk of our placements, no cultural purpose is served since the
child is not removed from a culture he has grown up with.
This sounds kind of hardhearted. We have an intense program for
our adoptive parents when a child is placed, and a history of this child
is related. We have a very complete social history on every child.
These sections seem to have more applicability to older children
who are taken from homes forcibly. In our situation, however, all that
is accomplished is to deprive the natural parents of their right to
choose the placement of their child.
I would like to tell you our program. Let me give you an example to
illust~at.e this: The Esk~mo girl told m~ I could relate the story.
This IS a girl I met m one of the VIllages, m her twenties, who is
pregnant, and she was not going to tell her parents. The first time the
girl comes to us, we deal with her in context of our parents, so our
counseling program is geared to the fear not to have the parents know.
They have a right to know, you know.
So, after about a month, she came to Anchorage, and she came in
for counseling sessions with the group. In this group process, her sister
and her family finally were told, and she felt this was a good chance.
Also, her father, whom she thought would be terribly upset. He is a
leader in the village, and a very fine man I had met.
. It happened that through the counseling sessions, her sisters came
into town ~n~ said they would like the baby, and she had to determine
whether this IS the home she wanted the baby in.
Another sister wanted thi~ particular baby. Then she had some
decisionmaking to do, and this is what I mean. When we talk about
adoptions not being delayed, we mean with the ideal that there has
been counseling before. We take the position that the counseling
should not be delayed for long periods.
In our program, much of the counseling is done before. Many of
the abuses do come in when it is a quick relinquishment and there have
been abuses in the past in Indian children. We could do that as an
agency, too, and I. can see how voluntary agencies and lawvers, and
even the Indian tribes, could do this later when they get jurisdiction.
We have unscrupulous people, and an adoption is different in 1978
than it was in 1948, and I think we have to address ourselves to that.
Children are the priority, and the children are beautiful.
As I tell our parents, kids grow up and become obnoxious teenagers,
"How are you going to handle it, then ~"
However, in th!s particular case, this particular girl after another
month of co~mselmg decided maybe she could keep the child herself.
However,
m the course
of the counseling, she said to me "Well what
't . d
2"
cr i eria 0 you use. I snowed her, that we want a good, stable marriage, and we thought it was important.
. So, many people :,tre saying the things that we felt are important,
Important in an In~Ian home. Indian homes, I love the Indian people
and I love the Eskimo people particularly, and I have been in their
homes, and I understand what this bill is addressing itself to and I
'
am glad that it has come about in 1978.
However, in any home they need continuity and love, and the reason
why ~ am so strongly attached to this particular part of the early
adoption at an early age, I feel some of the research done on the
1

,

,
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Indian children could be redone and find out where were the children
from prenatal to 2 years of age.
.
.
To me that is where the damage is done. The child learns more III
the first year of life, and grows. at. three times the rat~, emotio~ally,
physically, and mentally, and It IS that 1 year of life that IS so
important.
So this is why we are saying this particular girl now, saying to herself, l'Maybe I can keep the baby." How~ver, wha~ if she decides, a:nd
this baby has not been born yet, what If she decides she would like
to give up the baby ~
That baby would have to go to an Indian home or Eskimo home
according to the legislation as I read it ; am I wrong ~
Mr. TAYLOR. I would like to interrupt just a second. With respect to
the observation that choices voluntarily made would be destroyed. by
the mandatory provisions of sections 102 and 103, you are talking
about the placement of Indian children, or the triggering of the preference revisions of section 103.
Sister MARY CLARE. Right.
Mr. TAYLOR. Both of those sections have requirements in the absence
of goo.d cause to the contrary being shown. This opens up an entire
evidentiary framework for the court to take testimony under.
I think, Sister, and you and I talked at some length the other day.
I can see why people would be frightened by this legislation and the
possibility of it being read in the fashion that you are. I think some
amendatory language is necessary to clarify the discretionary aspects,
but it certainly is not the intention of this legislation, and none of the
witnesses here today have so indicated, to prevent the possibility of
Indian children being adopted by non-Indians across the board. It is a
preference.
The point about the young. unwed moth~r being unable ~o. yvaive
notice being tendered to the tribe, we also discussed the pOSSIbIlIty of
an amendatory language there, and, again, the witnesses referred to
that, and I think those recommendations will be considered.
Sister MARY CLARE. Thank you, very much.
There would also be a lack of cultural purpose for those who have
voluntarily moved away from a particular culture, perhaps living in
a different part of the country.
Mr. RONCALIO. Let us take a break now. I do not think we are going
to be able to finish up.
.
.
We will return here at 1 :30. So, If you and Mr. Mitchell would be
out here one hour from now, I will try to be back here, too.
We will recess until 1 :30.
AFTER RECESS
Mr. RONCALIO. The subcommittee will resume its hearing.
We have reached a solution to our negotiations on presenting the
Sioux on the floor with Mr. Cohen of Maine, and it is scheduled now
to come back to the floor, and I am the floor manager of that bill. I may
be summoned out on a 5- to 10-minute notice.
If I should have to leave, I will ask the statements of Frazier, Harris,
Ranco, and Letendre be put in the record.
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sta~~::~ts~n;,~a;~~~r~r us, Sister Mary Clare. We will put the entire

I was also counsel to two native women who brought the landmark
Alaska Supreme Court case which for the first time gave judicial recognition in Alaska of traditional native adoptions.
I am now associated as a consultant for the rural Alaska community
action program on rural native issues. The rural Alaska program is a
statewide CAP agency for Alaska. The board of directors of that
agency is composed of representatives of the native regional nonprofit
corporations, rather than profit corporations, which I think is a crucial
difference for those not overly familiar with the situation, RURALALCAP has been involved in the villages in a number of areas there.
They are the State agency for the Head Start program throughout the
bush.
They provide immunization programs and have been involved in
some subsistence activities. I am testifying not only on their behalf
here today, but on behalf of myself and from my own personal knowledge of how this legislation, if enacted, would affect rural Alaska.
I would like to say in that regard that I could not think of national
legislation, moreover, due to prevent the breakup of native homes and
to protect the rights of native children than this particular piece of
legislation.
I, like everyone who has worked on their feet in the area of a native
community, I have my list of horror stories, and if I had a longer
period of time, I would be happy to share them with you.
But, I have a couple of technical comments on the bill as we go along
that may be helpful to you. I took a look at the Senate testimony very
briefly, and I noticed that with the exception of an associate of mine
from Bethel, and Mr. Jeffrey from the Legal Services Offices in Barrow, and also Mr. Tippleman, there has really been a lot of comment
on this problem from Alaska, and I think that in terms of some of the
logistics involved, I would advise you to survey the situation very
closely, because you do have some real logistical problems up there
with this.
Turning briefly to the text of the bill, I notice that section 101(a)
provides that there be 30 days' written notice to parents prior to
placement activities taking place. I am very much in favor of that,
but I would point out that it has been my experience that the preoccupation of our culture and our legal system with an equating written
notice with the due process does not apply, in my judgment, in most
Eskimo communities.
Eskimo culture is primarily a rural culture, and I have seen immense
amounts of damage done by agencies that have, in fact, given a written notice to people out there, I guess the prime example of that is that
we do a lot of-when I was legal services-e-we did a lot of adoptions
that tried to recognize de facto cultural situations that were already
taking place.
.
There is a lot of cultural adoption out there. That is a complicated
process, but I had a long letter that I sent to parents who had already
relinquished to other family members, saying that the other member
could get papers saying you have given them up, and here is what it
means, and so forth, and on more than one occasion, I have gotten back
from natural parents perfectly executed consents, stamped by the postmaster, along with a letter saying, "We don't want to have our child
be adopted. That child is staying with my brother, and he has been
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there 4 or 5 years, but we don't want this adoption to go forward,"
along with perfectly executed consents.
I relate that to you to show that it is dangerous to believe that by
giving someone written notice, we 'are off the hook.
Second, I notice that subsection (b) of that section talks about
poverty, alcoholism, et cetera, not being prima facie evidence of
neglect or abuse or whatever. I would be interested in expanding that
to include other members living in the household.
I have been involved in certain situations in which the parents
were in no way within that particular-did not have any of those
particular problems-but there were older children living in the home,
very substandard housing in Alaska, so you have 'a lot of people and
a lot of overcrowding.
I have been involved in situations where children have been taken
out of homes because an extended family member, who was not actually the custodian of the child, was livmg on the premises 'and had
a history of these kinds of problems.
I do not know whether that is taken care of in the bill or not, but
I think from technical drafting, it would be something to consider.
Mr. RONCALIO. Are you talkmg about subsection (d) ~
Mr. MITCHELL. "B" as in Bozo the Clown, or something like that.
Mr. RoNCALIO. All right, sir.
Mr. MITCHELL. Third, I would say that subsection (c), which talks
about voluntary consent, I think my recent example of that would
indicate where it is very important to make sure that consent is
informed.
I think that in terms of technical drafting again, although I think
an informed consent may be part of a voluntary consent, nevertheless,
I am interested in making it clear that consent has to be informed
consent.
Mr. RoNCALIO. Does not the affidavit of the judge that knows it was
given and explained in detail-¥r. MITCHELL. That' covers" the problem, except for the one I am
gomg to open up now, In Alaska, there is quite a bit of work in terms
of trying to legally date existing cultural adoptions, 'and to try to
bring all the parties together before a judge, as, for instance, there
is one judge in Bethel for 56 villages.
The judge does not travel. It would be a physical disaster.
In the Barrow area, I do not believe there is a judge lat all now.
There was a magistrate for a while. That magistrate has resigned,
and I do not know if she has been replaced. That means the closest
judicial officer is in Fairbanks.
.
I would suggest that this problem arises only when you are trying
to validate a cultural adoption, and I think if you put something in
the bill that said consent did not need to be executed before a judge
if t'headoptive; parents were within either part ?f the: extended family,
or even were Just the same native group, or lived m the same area.
. I think you could .deal with. that problem and then when you got into
It, where you were mvolved m a SItuation where there was a consent
to. an adoptiol;l where a child was going to be placed outside the area,
WIth non-Indian parents, then you do need that judicial review, and
I would support that wholeheartedly.

But I wanted to caution you that everything is not as monolithic
in Alaska's programs as it is elsewhere.
The second thing I would say is ~hat I wholeheartedly support that
ability of a woman or a father to invalidate a consent long after the
10 days has elapsed. In Alaska, and under Alaskan law, you have 10
days within which to say, "Hey, no deal, I am sorry, I changed my
mind."
, ,
.
. ,
Once that 10 days elapses, what the parent IS involvedin then IS in a
best interest struggle with a third p,arJ;Y. The burden, I~ then ,on the
parent to come in and say that the child s best interest IS m, having the
concept terminated. That requires counsel and an appropriate timing,
and an incredible amount of headache and heartache, and I would say
that it is unconscionable for a parent to meet that burden merely because they missed the date in Alaska law, and I would be happy to see
you override them on that.
"
.
I would say that an issue that is very crucial to this whole situation
in terms of what I have already called "Ki~dJ: ripoffs" in the natiye
community, is the right to counsel. ~ know It IS indicated in the bill
a number of times that among the things that the money could be used
for ~ould be more legal assistance, that the parents would have an
opportunity to counsel.
.
'
I am not sure precisely what an opportunity means, and If we are
talking about a family which lives in Olurkanuk ~m the coas~ of the
Bering Sea somewhere and they get a letter saying something has
happened to their kid, what do they do ~
.
There they are, they have no money, they are on the end of the mall
plane run; they operate a telephone that they share WIth four or five
other villages that may well be down.
,
.
Half of them don't know whom to call anyway. It IS a very serious
problem and I would love to see something in the legislation that says
that parents have an opportunity for counsel, and they are counsel
which are not present, there has to be somethmg on the record that
indicates why they are not.
. , ,
You know, is this another thing where they got notice .and didn t
know what it meant, or they got notice and couldn't get It together,
or didn't know where to go for help ~ Some way, they have. to be accountable on that.
"
b
.h
Mr. RONCALIO. I am in a dilemma. I am gomg to get m trou le WIt
the Sioux The Sioux are closer to Wyoming.
.
If the witnesses who have more will wait, let's finish making the
record of our case here. We only have three more WItnesses. I will ~ome
back as soon as I finish these Sioux bills. Maybe I can do that in 30
minutes, but I have to go ~ the .floor.
.
'
It is very important legIslatIOn. It entails whether they are entI~led
to interest on the fifth amendment taking ?f the Sioux Black HIlls.
They got an award but now they do not have interest on It.
Mr. MITCHELL. I think a number of these c?ncerns could be addressed to the staff in any event, and I would like to contmue to do
that.
h busi
.
The other thing I would do is to say that t.e
usmess .0 f no tiIce, every
time there is a change in placement, that IS a very important provision of this legislation. I have been at a custody hearing WIth a
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State, and the State was at a loss to explain where the child had been
3 or 4 years.
Parents have sent children in for medical treatment in Anchorage and have never seen them come back. To have that kind of tracking to a child, I think, is crucial to the situation.
I would also point out that you have a real problem in Alaska, the
problem of what is tribal, and who should get notice.
This problem is being dealt with in other legislation, and it is a
real problem in Alaska, because you have villages that have never
been part of the reservation system, they don't have a tribal organizatI.on per se and y.ou have inside of those villages regional corporations,
VIllage c.orporatIOns, VIllage nonprofit corporations, regional health
corporations.
Who gets notice, I think, is a very technical question that should
be looked ~t m terms o~ particular notice.s to be given.
In som~ instances, I think notice to the VIllage may be appropriate.
In other I~stances, you might w!1nt to provide a way in which notice
could be gIVen maybe to the regional health corporation, which is, in
Bethel, a very active group, and in Nome even more so.
In another native. region, they may b~ well organized or less well
organized, but I think where they are in operation they should be
used as much as possible.
I would. urge you to g~ in terms of. administration to a regional
l~vel, and In t~rms of notice of a particular child, to make sure the
VIllage IS also informed as well as the parent.
One of. the pa-rts of this legislation that I again wholeheartedly
?uppo:t, I? the preference hierarchy se~up fo; adop~lon. That, to me,
IS a side m the ISsue ot the State takmg away children on various
theoriss ~f neglect and abuse. I think the adoption question is very
very crucial,
'
1 ha~e been involved in situations in which pregnant women have
left their VIllage.
I:>
h 1 imagine all of you know, but a~ least in native culture, the family
as. much ~ore ~o do wI~h. what. IS happening, and the instance in
which ~ native girl, who IS m a VIllage who escapes the village pregnan
I t dW!thout anyb?dy knowing !t, or without her parents being invo ve In some .way IS relatively slim,
-/ do not say ~t does not happen, but genera-lly speaking, it is a family
~h ut~on, and If you look at most of the cultural adoption situations
a. a,:,e gone on there f.o~ thousan.ds of years, they are situations in
which smgle women traditionally give up their children to their own
pafren-t;s, or to per?aps. a brother or sister of their parents and it is
a amily commumty situation.
'
So I think that the bugaboo about private situations is a valid concern, butthat at least m the Alaskan culture, to my knowledO'e is not
an overI1dmg concern.
I:> ,
~~' thnyway, das I wa~ saying, I am familiar with the situations in
I
e exten ed family put a daughter on the mail plane to go to
nc orage to h~ve, a baby and the daughter and the baby never returdned'boand d I didn t get to that village for almost a year thereafter
an no
y knew what happened.
'
ba~; one ever told them or gave notice to them. They wanted that
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Now, as it turns out, that particular family-back to this prima
facie business, had a history of involvement with the welfare department and alcohol abuse-you know, the old story-and if you had
taken that one up, they would not have had a prayer.
They had a brother of the grandmother involved who lives in one
of the satellite communities, who was involved with the mental health
program there, and would have been a dandy parent to that child,
and express some interest in it after he was told the situation. What
is his problem? No understanding?
He does not have any right to go in there and say, "Put on the
brakes, 1 want the daughter of a member of my extended family."
I think this kind of legislation would solve some of that. In terms
of the issue of mothers who voluntarily relinquish, they will tell you
another story about that, or 1 can tell you a story about it.
A woman left a village and had the option of going to Bethel Or to
Anchorage to have her baby. In Bethel, a prematernal home is run.
She has a sister living in Anchorage, and she let a social worker talk
her into a facility there that she thought was similar to the Bethel
prematernal home.
1, eventually, bumped into her, and what was her major gripe?
She wants to go home. The people were trying to make her give up
her baby.
OK. It turned out that this was, while it was not a facility for unwed mothers, there was a lot of counselling going on there. 'What was
her problem?
,
She was 17 years old and pregnant. She also like to hang out and
go honky-tonking once in a while, and so did I when I was 17.
She would have had a prima facie social problem because she showed
up pregnant. I investigated that with the administrators, and the line
was "Oh, though we don't make anyone give up their baby. All we do
is have people come in and explain the alternatives and what is involved in having a child," and trying to provide them with enough
information to do what is right.
1 am not assailing the good faith of those people at all, but they are
doing that in a white culture, based on a white counseling experience,
and she wanted out. "1 made a decision not to give up my baby, and I
do not have a problem and 1 want to go home."
The amount of aggravation with that institution and the Stateshe essentially got out of there. 1 bring it up to show that the voluntary
relinquishment for native women is not as cut and dried as you think it
would be.
1 think in that kind of context, 1 think that the wishes of the extended family certainly are entitled to some equivalent amount of
respect.
In terms of title II, which I also think is very well intended, and
I support it wholeheartedly, 1 would hope that subsection (a), and I
do not know precisely what it is intended to include, but, for instance,
on the North Slope they have chosen up there not to become involved
with a regional health corporation, to my knowledge, rather because
they have something to tax much to their credit.
They form a borough and tax it, and the borough is the primary
facility through which they ran a variety of social services that are
all for the most part Eskimo run, and 1 would hope in terms of being
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eligible to have a facility such as those that are authorized in this title,
that we include them as well as regional corporations and others.
I would say in looking at the list of things for which money can be
used, a couple that come to mind are, of course, foster hom~s. There is
no greater problem in the bush than the problem of State hcensmg of
foster homes. For the most part, village people have been given prefab houses that have one entrance. That is a violation, and all kinds of
health problems. Licensing most native homes in the bush under State
laws is difficult, and we have looked at it for years and nobody has done
anything about it.
This would be an excellent way to provide people with the opportunity to do that.
Another thing that comes.to mind is the training of natives for .c~ild
welfare jobs, and my experience m Alaska has been that the decisionmaking of the State welfare agencies has always been controlled by
white professionals, which I am sure comes as no surprise.
What they do use, however, are native paralegals, and the paralegals
essentially are involved in sort of running out and being the gophers
into the villages, and translating for the MSW's in terms of trying to
figure out what to do about a particular social problem.
There have been a number of difficulties dealmg, at least within my
personal knowledge, in dealing with the State department of health
and social services in terms of getting a real commitment from them to
get Native people substantively involved in social welfare activities.
I would commend that section to you, but I would say that I have
thought about it in great detail, but I think it would be helpful to
really make a commitment by State agencies to get involved in a
State like Alaska, where we are stuck with State administration for
a long while.
The last thing under that section that I would like to touch on
again is legal representation. A real problem out there is the fact that
it is all one law club, and no matter how many attorneys you put out,
essentially every time there comes to be a time for some agency to provide money for legal services, and Alaska legal services won't like
this very much, I don't think, but every time that kind of money becomes available, what happens is that they contract with Alaska Legal
Services, which provide a way' to get more money and lawyers, and
God knows, they need it, but the problems you get into are conflicts,
because everybody belongs to what is legally the same law firm.
So, you get involved in situations where there are children involved,
and somebody needs to represent the parents, and maybe the public
defender might represent somebody, and maybe he won't, and maybe
you have represented the parents in another matter that might go to
their fitness, and the whole thing is a mess.
Mrs. FOSTER. In the interest of time, if yon do not mind, ran we have
the benefit of your input on the detail in the language of the bill dealing with the nonprofit corporations at a later date ~
Mr. MITCHELL. I am sure, Mrs. Foster, that that was my last analysis. So you caught me as I was trailing out the door.
I would say only that it is a real problem, and I would encourage
you to figure out ways to allow other organizations, the regional health
corporations, et cetera, to become involved in contracting for legal as-

sistance .so that there is at least another law firm in the bush that is
not involved in conflict difficulties.
Once again, I wholeheartedly support this effort, and anything we
can do in the future to iron out some of these technical problems,
please feel free to call upon us.
Mrs. FOSTER. I would never cut you short, except I have the feeling that you will be available to us again.
Do you have any questions?
Mr. TAYLOR. I do have a question relating to the definition section
on page 5 of the bill, where we define "reservation." It is section 4(g).
We have included in that definition all the traditional Indian country in the lower 48, and two or three other areas, and land held by
Alaska Native villages under the provisions of the Alaska Native
Claims Settlement Act.
When we get into the jurisdictional aspects of this bill, the question
has come up as to the viability of what we have done here. I wonder if
you could express an opinion on that ~
Mr. MITOHELL. I thmk that bringing Alaska Natives within the
purview of this legislation is extremely critical, and I think two ways
to do that are to indicate that native land in Alaska is, for this purpose, is reservation, and also to acknowledge that native villages in
Alaska are in fact tribes,
I sort of stayed out of the jurisdictional problem because that is a
well-known thicket that I could bore everyone with for hours.
Mr. TAYLOR. Do you see the inclusion of this language in the definition of reservation asa necessary inclusion, or should it be modified ~
Mr. MITOHELL. I would like to think about it. I think if you included
Alaskan villages and Alaska Natives within the definition of "Tribe,"
you might he ruble to skirt that one.
. , ..
One of the problems you have in the Settlement Act IS that I~ Its
wisdom Congress tried to make everyone State-sponsored capitalists,
instead of acknowledging that this is, in fact, native land. . . .
It happens that it is as much private land as the house I Iive m in
Anchorage. It h~ppens.to he owned by certain peopl~ who are natives.
The land itself IS no different than a regular old private estate land,
and I have no problem with it, and I think that it ~akes it clear that
we are talking about Alaska Natives, and th~re IS no 3;r~ID;ent to
be made that they are not gomg to benefit m this, but, agam, It IS part
of the real problem that the Congress stated in its wisdom when it
got us off the native track and onto the corporate track.
Mr. TAYLOR. In terms of jurisdictional provisions, though, do you
consider this workable?
Mr. MITOHELL. I think in terms of the jurisdiction provisions, there
is a movement afoot in Alaska for native people to start asserting JUrisdiction ·when-well, I would say this is totally my p~rsonal vIe~,
that on a village basis it wou~d be very difficult for the villages lOgIStically to, you know, 200 VIllages, to start assertmg all kmds of
jurisdiction.
.
I think on a regional basis, especially WheI.l you .look at the regional
nonprofits and the regional health corporations, I~ tI:er~ v;rere a way
to draft to permit them to exercise some of these jurisdictional functions and get them off the total status of the present, I think that
would be an excellent thing to do.
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I know right off my head that Bethel, Kotzebue, and the North
Slope have facilities to start working in that direction. Other regions
are not as well organized yet. But 1 would approach jurisdiction on
a regional basis rather than a-I would approach it on a regional
basis, but that is something I would be happy to talk to you about
in detail later.
Mr. TAYLOR. We do not have a written statement from you, and
I wonder if you could give us your mailing address.
Mr. MITCHELL. Mrs. Foster is in touch with me, and I would be
happy to stay in touch with you.
Mr. TAYLOR. Fine.
Mrs. FOSTEiR. Let me raise this q,uestion, and you possibly could not
address it here, but does not jurisdiction usually attach itself to a
specific tribunal or a specific area and, if you were to establish a number of courts or lesser tribunals in Alaska for child welfare proceedings, would that tribunal or panel not have to have a specific geographic area within which it would exercise the jurisdiction ~ Would
that not create a problem, because all of Alaska is a reservation ~
Mr. MITCHELL. All of Alaska for certain purposes is treated as a
reservation, but in terms of the way service delivery is now being organized on a variety of levels, everything seems to be filtering through
the regional boundaries established by ANCSA.
They operate within the boundaries of the known regional profitmaking organizations, and that is true in Bethel and Billingham, and
the Slope has always confused me because of their organization there.
Another way to do it might be to do it on a statewide basis and have
regional input from there. It is a subject that really needs to be thought
over, and the 638 mess has people thinking finally.
Mrs. FOSTER. Thank you very much.
Don Reeves-and you are accompanied by Jan Harmon.
Mr. REEVES. I am a farmer from Nebraska. I am on the staff of the
Friends Legislative Committee. Jan is a colleague there, and is a joint
appointee between the Friends and the Mennonites. My wife, Barbara,
would have been here except for a death in the family, and this is
a joint statement of support for the Indian Child Welfare Act out
of a fairly intense personal experience.
Plane schedules and weather permitting, I will be at the State reformatory in Nebraska tomorrow morning at 7 o'clock to take Rick
home. Rick is one of three adopted Indian children in our family, and I
thought I could do this.
Mrs. FOSTER. Do you want Jan to give the testimony for you ~
Mr. REEVES. This isn't in the written testimony.
Mrs. FOSTER. Take your time.
Mr. REEVES. The thing that I want to talk about is the absolute importance of early, stable, loving relationships in the childhood of any
mdividual.
Rick was 3% when he came to our house, and when he was taken by
~he State, he and several older. brothers and sisters were picked up
in a supermarket about 2,000 miles from home; and in those circumstances they were living by their wits.
The home that we were able to provide for Rick, we were never able
to overcome some of the experiences that he went through during those
first 3 years of his childhood.

Now it seems to me that this early, stable, loving, relationship, and
I use those three words advisedly, is almost independent of the culture
or the community in which youngsters find themselves, and there IS a
kind of relationship that ought to be interfered with only as a very
last resort.
I think that there are things that the extended family and the community can do to support what happens in families, and S? I a~ pleased
that in this piece oi legislation, what I see as the ii,rst line of defense
is the kinds of services that would support the family relationships->
family counseling, the temporary kind of support that can get families
over these kinds of situations, homemaking services, health care, day
car", and the other kinds of services that can make it possible fO,r a
family to keep the children in that circumstance and create the kind
of home that every child deserves.
I believe that the decisions, at least I hope that the decisions about
the kinds of services that are needed by particular families will be
made by the communities that they are part of, and not imposed on
by rulemakers from some other quarter.
.
I think this is in quite sharp contrast to what has been national
policy, at times very explicitly, at times programs unintended, when
the dominant culture has said in effect to the Indian communities that,
"Your traditions and your values you know, they are not right," and
the rules have hen set up so that Indians were not free to set their
own standards.
The effect of this was to break down the Indian communities and
the Indian families.
So it seems to me that the effect of U.S. policy has resulted in certain circumstances in which Rick started out and in which we, you
know, just were not able to overcome.
So that I see as really the most important part of this bill is to
reinforce the family circumstances of the Indian families and the
communities they are part of. In those insta.nces-and there are gomg
to be instances into the future-that some families may not be able
to cope and take care of the youngsters. Then I think it is appropriate
that the decision about those youngsters needs to be made again by
the extended family, by the community, by the people who are closest
to that family, and riot imposed by a foreign culture.
So that we' are very supportive on the basis of our experience of
both halves of this bill.
We would like to commend Congress for this kind of approach to
this S0t of nroblems.
The final 'thing I would say is the importance of adequate funding
for this measure. It does not make any sense to create a mechanism
that could work and then deny the resources that would bring it to
fruition.
I don't have the competence to judge whether $26 minion will be
enough. It might be enough for the first year to get it started, but
it would be a calamity if the mechanism were put in place and then
in subsequent years the only way it could be kept going would be to
take money from existing programs which provide some of the very
kinds of support for families that are not in place at this point.
I assume that the written testimony will be entered in the record.
Mrs. FOSTER. Do you have any questions ~
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Ms. MARKS. I would like to express our thanks to you for coming
over and sharing your testimony with us today.
Mrs. FOSTER. Thank you.
We will call the last panel, which is panel 4: Gregory Frazier, Vera
Harris, Mike Ranco, and Suzanne Letendre,
Which one is Gregory i Do you represent AL-IND-ESK-A and
the Nationad Urban Indian Council ~
[Combined prepared statement of Vera Harris and Elizabeth Cagey
may he found m the appendix.]
PANEL CONSISTING OF: GREGORY FRAZIER, EXECUTIVE DIRECTOR, AL-IND-ESK-A CORP.; VERA HARRIS, ACTING DIRECTOR,
TSAPAH CHILD PLACEMENT AGENCY; ELIZABETH CAGEY, ADMINISTRATIVE ASSISTANT, TACOMA URBAN INDIAN CENTER;
AND MIKE RANCO, EXECUTIVE DIRECTOR, HEALTH AND SOCIAL
SERVICE, CENTRAL MAINE INDIAN ASSOCIATION
Mr. FRAZIER. Yes.
Mr. Chairman, members of the committee and staff, my name is
Gregory Frazier, and I am the executive director of the AL-INDESK-A Corporation, The AL-IND-ESK-A Corporation is the
nonprofit management arm of the 13th Regional Corporation, 1 of 13
such corporations formed under the Alaska Native Claims Settlement
Act-Public Law 92-203. There are currently between 4,000 and 5,000
Aleuts, Indians and Eskimos of Alaska enrolled in the 13th Regional
Corporation, all of which are residing outside of the State of Alaska.
We strongly encourage the House to pass the Indian Child Welfare
Act of 1977 as this is a much-needed piece of legislation and should
provide the funds available to Indian and Alaska Native organizations
throughout the United States so that they may act to protect the interests of native American and Alaska Native families.
The hearings of April 8 and 9, 1974, chaired by Senator Abourezk,
pointed out the necessity for this particular piece of legislation and
the problems confronting native American and Alaska Native families in the absence of such Federal sUP.l?0rt. The individual States are
not addressing this problem in a realistic manner and this Federal
responsibility should not be delegated to the States,
I would like to skip over to paragraph 2 on page 5,
The article included in here is my responses made this morning by
HEW and realistically the BIA also, and our efforts as an organization to secure funds to finance such types of operations.
The Indian Child Welfare Act-Senate bill 1214, as it is now written-would not extend to all Alaska Natives. This is because the
Alaska Native regional corporations have been deleted from the definition of "Indian tribe" and. in particular, the li1th Regional Corporation. The declaration of policy in the act as it is now written
states that it is the policy of the U.S. Government:
In fulfillment of its special responsibilities and legal obligations to the American
Indian people, to establish standards for the placement of Indian children in
foster and adoptive homes which will reflect the unique values of Indian culture,
discourage unnecessary placement of Indian children in boarding schools for
social rather than educational reasons, assist Indian tribes in the operation of
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The 13th Regional Corporation is made up of nonresident Alaskan
Natives, and I would say includes 97 percent of those who reside outside the State of Alaska currently. But your legislation on any child
welfare act, as it is now written, would include that.
Mrs. FOSTER. 'Would you enlighten me? The 13th region, are they
now getting help on education?
Mr. FRAZIER. No.
Mrs. FOSTER. But they come in under that definition of Indians, not
as native Americans, the other 12 regional members?
Mr. FRAZIER. Wait-you are using the word "Indian," that they have
to be members in a tribe which is a village corporation, and these people are not members of a village corporation but of a regional corporation. Subsequently, would you not recognize them as Indians in this
legislation?
Mrs. FOSTER. Are the members of the 13th Regional Corporation
getting any benefits under the acts you mentioned here as 13th Regional Corporation members?
Mr. FRAZIER. Not that I know of.
Mrs. FOSTER. They are getting, then, under the definition of those
acts which limit the-wait, I understand it. It includes anyone who
has quarter-blood.
Mr. FRAZIER. I assume that is correct-437 has not been implemented to date, so I cannot address that issue; 638 in its implementation and its administration-s-or administrative implementationright now addresses the issue of Alaska, and these people are outside
the State of Alaska, so I feel fairly safe to say that it is not affecting
them directly.
I asked the Bureau of Indian Affairs' social service representative,
at a recent conference in Fairbanks, what he would do-and this is
the agency that is contracted out, I believe-what he would do for
an Alaskan woman in Chicago who came in contact with the court
and was in the position of losing her children. He said, "There is
nothing they can do."
Mrs. FOSTER. AL-IND-ESK-A could qualify as an Indian corporation and get funding that way?
Mr. FRAZIER. I think there is a point of law that when you take
something away, and you have taken away recognition, and you
have set your limits and definitions within 1214 to exclude this
group, and you are setting these individuals back from a position
that they occupied before, that being a member ofa tribe for the
purposes of 6~8 and 437. that is, to be an urban Indian, and thereby
the benefits of an urban Indian program.
Mrs. FOSTER. I was not attempting to say what should be, but I
was asking, as matters now stand, it would be possible for AL-INDESK-A, an urban Indian corporation, to get funded in some sort of
a program?
Mr. FRAZIER. I would say it is possible, but it is more likely remote
because of the log-ist,ical-Mrs. FOSTER. All right. I will turn it over to Pete.
Mr. TAYLOR. I am looking at a version of S. 1214 as it was enacted
out of the Senate, and they scored out the original.
So I would like to read section 4 (c) of the version which I gather
was originally introduced in the Senate. The definition of "Indian
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tribe" means "any Indian tribe, b~nd, nation or other organi~ed
group or community of Indians, including any Alaskan Na~Ive
region, village or group, as defined 111 t~e .Alaskan Native Claims
Settlement Act, which is recognlzeda~ eligible for the .speclal programs and services provided by the Urmted States to Indians because
of their status of Indians."
Is that the definition you would prefer to see?
.
Mr. FRAZIER. That is c o r r e c t . . .
Mr. TAYLOR. And it refers to ~ervICes provided by the United States
and not just the Bureau of Indian Affairs!
Mr. FRAZIER. That is right.
.
Mr. TAYLOR. I would have one other question in VIew of the change
weare contemplating.
.
Approximately how many members of the 13th RegIOnal Corporation reside outside of Alaska?
Mr. FRAZIER. Ninety-nine percent. I think there are five or seven
that reside inside of the State of Alaska now.
Mr. TAYLOR. What numbers are we talking about?
.
Mr. FRAZIER. 4,000 to 5,000 enrollment in the 13th RegIOnal
."
' .
Corporation.
The second piece of testI~ony I w<;lUld like to. present IS ?n beh~\f
of the National Urban Indian Council representI~g the National U 1ban Indian Council, and I would like to dISCUSS WIth you today urban
and off-reservation Indians.
.
As American Indians and Alaska Natives we have been subjected
over the years to a myriad of phil?sophies, l~rograms, an.d.polICIes
that have been, in my op111IOn, specifically designed to facilitate the
indoctrination of our people to the white, Anglo-Saxon beliefs and
way of life. The social dysfunctions. resulting f~om these pr~c~ICes h~:e
manifested themselves in acutely high alcoholism rates, .SUICldE's, high
school dropouts and chronic unemployment, all of ~hICh have. contributed to our inability to achieve socia] and soonormc self-suffiCIency
or self-determination.
.
We can trace the beginnings of these practices to the Allotment
Act of 1887. Maximized, this would have ended reservations .an~ ~he
native family would have remained as separate families and individuals within the various States. This progra~ remamed III effect until
the Indian Reorganization Act of 1934 and ItS Alaska and Oklahoma
supplements in 1936.
..,
.,
.
Generally, this act was to revltahr.e tribal orgamzatIOns and native
community life through the strengthening of triballeadershll? a.nd ~hc
formation of governing bodies. Although the method of assimilation
may have changed, the goal remained the same.
.
The prevailing philosophy after the allotment .expenence ~as that
assimilation would occur more rapidly if the Iridian commumty were
again encouraaed to take their places among the many. local communities throuah~l1t the Nation. During the 1930's, followmg one of the
recommend~:-tions of the 1928 Merian report, ~ program was un~~r
taken to secure employment away from rsservatdons for young Natix es
araduating from BIA schools.
.
..,
b
During 'Vorld vVa!' II as a. result of varying pr.essures, It IS est~
mated that 65,000 native Americans and Alaska Natives left the reservations to take their places in the armed services or to find employment
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in war industries. In the fall of 1950 the BIA decided to extend its
relocation activities. In the early 1950's the BIA opened field relocation offices in Chicago, Los Angeles, Salt Lake City, and Denver. In
1953 the BIA suggested that not less "than one-third of those natives
being relocated were returning to their reservations.
The termination policy era of 1953 to 1958 was again aimed at assimilating natives, but on a more rapid basis. House Concurrent Resolution 108, passed in the 83d Congress of 1953, spe,c,ifically named
tribes that were to be terminated at the earliest possible time.
Public Law 280, passed in 1953, was again regarded by some as one
of the l1?ajor developments contributing to a reduction in the Federal
responsibility in Indian affairs. Briefly, this law gave the States jurisdiction over criminal and civil matters.
Fortunately, the termination policy slowed during the 1950's and
early 1960's. Native leadership in the country as well as others recognized the devastation termination would cause to the Indian way of
life and Indian culture. A report in 1961 entitled "The Task Force
Report" called for a shift away from discussion of tribal termination
programs. Members of the task force recognized that Indians considered the Bureau's relocation program as a primary instrument of the
termination policy which they universally feared. It was, therefore,
recommended that increased emphasis should be put on local placement with a much higher degree of cooperation between the BIA and
local agencies and that the name of the BIA Relocation Services be
changed to Employment Assistance.
The number of relocation offices increased from five to eight. Then
from the time that the BIA's relocation services began in 1952 until it
ended in 1967, it is estimated that over 61,000 Indian people had been
gwen help toward direct employment. Further, the BIA estimated in
1967-68 that approximately 200,000 Indians had moved to urban
areas in the last 10 years.
Now, let us take a; look at some of the statistics to see where we, as
Alaska Natives and native Americans, were at the early part of the
1970's:
1. Estimated projections from the 1970 Census suggest that nearly
500,000native Americans and Alaska Natives reside in the urban areas.
2. There are between 20,000 and 28,000 Alaska Natives in the
Lower 48.
3. The unemployment rate for native Americans and Alaska Natives
is apparently no better in the urban areas than it is in the nonurban
areas.
4. In instances, a minimum of 25 percent of all Indian children are
either in foster homes, adoptive homes and/or boarding schools against
the best interests of the families and Indian communities.
Although I stated previously that termination as a policy slowed to
a stop during the 1960's, it is apparent that assimilation was and still
is the goal.
Recently I was conversing with a non-Indian professional social
worker about the Indian Child Welfare Act, and particularly as it
relates to urban Indians in their contact with State welfare systems.
She told me:

Without clear Federal policy such as that proposed by the Indian
Child Welfare Act, attitudes such as these can only be expected to
prevail.
'We now have nearly 500,000 Indians in the cities or off the reservations subject to these attitudes and having their families broken up
and culture dissipated.
We would, therefore, strongly urge that policy, as reflected in
S. 1214, and appropriations be made available to urban Indian centers
so that they may begin to address those areas of child welfare affecting
50 percent of our native American and Alaska Native populations,
that the States and governmental agencies have been neglecting and,
therefore, recommend the passage of the Indian Child Welfare Act.
Thank you.
Mrs. 'FOSTER. That is a very good statement, if I may say so.
.
Do you have any questions if
Mr. TAYLOR. Yes. I am not sure that anybody can grve an answer
that goes beyond speculation, but I think it is a question that we really
have to ask.
What you are saying in this statement is that roughly one-half of
the Indians in this Nation are not receiving services as Indians. If
we expand the scope of service delivery, and we had a lot of discussion
about this on the American Indian Policy Review Commission, how
many of the 500,000 who are presently outside the ambit of our service
population-how many of them as a practical matter would be seeking servicesj Would it be 500,000 or are we talking figures that are
substantially less?
Mr. FRAZIER. Pete, I am not capable of determining how many angels you can put on the head of a pin.
Mr. TAYLOH. The Policy Review Commission could not do it either.
1\£1'. FRAZIER. The Federal Government has a trust responsibility
for these 500,000 Indians, and at this point in time it is not living up
to that responsibility. What gets down to the urban areas is peanuts,
and those people living in the urban areas.
Let me give you an example. The Division of Indian Manpower
Programs over in the Labor Department has a budget of over $200
million, 15.9 of it goes to the urban programs. Administration for
Native Americans has a budget of about $33 million, of which 5.4
goes to the urban areas. This is peanuts compared to a 50-percent
population distribution.
The analysis that we took by our individual people in the regional
corporation that 1 work for in one city indicated that there was a
lack of knowledge of what does exist. The Federal policies that are
in existence say-the Indian Health Service for the State of Alaska
says once you move out of the State of Alaska, you are no longer
elIgible for health care services after a period of 1 year, which is similar to the policy applying to the reservations. Very little is being done.
This particular piece of legislation could alleviate some of the problems that exist in those urban areas. Individuals are subject toindividual tribal members are subject to a myriad of administrative
policies, depending on which State they are in, and there is really
little alleviation of the problems and anxieties that are caused by those
prevailing policies, and as the white social worker said, "the white
Anglo-Saxon, Protestant thought construction."

We must remember that the non-Indian social worker operates on a Western
European, white, Anglo-Saxon thought construction. This is the basis for their
training. Consciously or unconsciously, for them assimilation is the goal.
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I am aware of few urban programs in the country that are attempting to address the problem of foster care and adoption, and in their
efforts to get the funds necessary to address those problems they run
into a jungle of administrative procedures to the point where we
finally had to go out and seek it from a private foundation in hopes
that this particular piece of legislation would make it through the
Senate and the House and ultimately filter down.
I am a little concerned that if we go to the Bureau, they have not
traditionally responded to the urban Indians, but as it is written now,
it. is fairly clear that there is availability in the legislation. For that
reason we are advocates for its passage.
Mr. TAYLOR. I might add for the record that we had discussions at
the Bureau of Indian Affairs very recently, and the question was
raised since the title II programs at the urban level are talking in
terms of grants, not contracts and not Bureau programs, what problems that would be raised for them administratively. Would they have
to create new agencies and what sort of additional staff they would
have to put on; and the answer I receive was that It would require
relatively minimal staff additions, which I think is an important thing
to have in this record.
Mr. FRAZIER. I ran an urban center for about 3 years and contracted
with the BIA. Their administrative policy is there, and if they are
concerned, I will be glad to provide what technical expertise we can
find and help them out.
Ms. MARKS. Greg, could you address for 1 second the issue which
has been brought up by ~EW a~d also ~y. the Bureau about how the
notice provisions, the tribal n.otlce .proYlSlons specifically, and som~
of the preference categories m this bill reflect the lives of urban
Indians i
There seems to me an opinion within HEvV and by some people
in the Bureau that once Indians move to an. urban area, ~hey are
sometimes severed from their tribal rolationship and that this would
be an infringement on that.
. ~
How do you feel about this from ~h~ p.eople you ha:ve worked w~th i
Would it be an infringement and, If It IS, how can It be. dealt with l
Mr. FRAZIER. The foster care program and the adoptive program
that I am associated with, I immediately contacted the tribe whenever
a member comes into the purview of thi.s program. ~o my knowledge
this has not presented a problem in th~ vast. The tribe has responded
immediately that one of their peO/ple IS in trouble m an urban area,
and that there is an urban area there.
..'
Ms. MARKS. If I might interrupt you, the l?omt IS bemg ~ons~antly
made that that is an infringement on the Indian p~rents Irving m the
urban area to have their tribe notified. I would like you to address
this for the record, if you could please.
.
Mr. FRAZIER. I can see where those arguments might c<?me up from
the standpoint of basing the argument on the. assumptlon that the
Indians wanted to move to the cities to start WIth, to get aw~y from
the reservations. I think if one takes a good look at Federal policy over
the last 50 years, you will see that they were encour~g~ to leave the
reservations and subsequently those people .who reside m the urban
areas mayor may not feel infringed upon If asked to communicate
with the tribes.
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They are there for reasons other than those that they chose to be
there for. L~t's face facts. Federal policy has been getting the Indians
lJ!-t.o the white world and the best way to do it is pump them into the
cities,
Ms. MARKS. Thank you.
Mrs. FOSTER. Greg, if you had a choice between seeing urban Indian
programs administered by HEW or Interior, which would be your
preference ~
Mr. FRAZIER. Let's put it this way: I had hopes that the American
Indian Policy Review Commission's recommendations with respect to
reorganization of the Bureau of Indian Affairs and the changing attitudes within the agencies that are now governed by new administration will reflect a little bit more humanistic attitude toward dealing
with urban Indians, and in that context I would say it is six of one and
half-dozen of the other.
Mrs. FOSTER. Thank you.
Next is Vera Harris.
Ms. HARRIS. Thank you. I appreciate the opportunity to appear
before you.
I am Vera Harris, and this is Elizabeth Cagey. We respectfully submit the following recommendations for rewording or change of areas
of this much-needed legislation as the current wording will cause great
hardship and misunderstanding when implementation becomes a
reality.
Definitions: (i) Parent: Must be revised to include only Indian
adoptive parents.
In one particularly horrible case the adopted Indian girl was raised
to believe all Indians are ugly and worthless. At the age of 14 she
mothered a new son. This young Flathead woman is now in a Washington State institution attempting suicide and classified as chronically
alcoholic. The non-Indian adoptive parents under Washington State
law have been allowed to throw her away and keep her child. They
have all of the rights of natural grandparents and no efforts of tribal
or urban Indian agencies have had an effect on his continuing placement in this destructive family unit.
The young woman has legal custody, but believes she is bad, and if
the child remains in the home, they may love her again.
Section 101. (C) Temporary placement and/should be allowed if
certified by an authorized agent of a tribal court. Voluntary consent is
often an emergency for medical treatment or a mental health crisis.
Case A : A young woman appears in a hospital emergency ward with
her tiny 2-year-old and 4-year-old children. She has brought her children's clothing with them. She is in labor and has no help at home.
There are no responsible adults available. She has no time to go to a
tribal court, the attendants at the hospital take care of her children
until a Tsapah [or tribal] caseworker arrives and the consent form
is later signed authorizing emergency placement.
Case B: A Singleton parent La young woman] goes into the Indian
community clinic for a routine medical appointment. She has left
her four children with a neighbor for a couple of hours. An hour and
a half later she is in a local hospital awaiting surgery. Her children
range from 15 months to 4 years of age.
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Before she left the clinic, she requested a voluntary consent form
for placement of her children and left emergency instructions on how
to find her children and a few of their belongings. Without the mechanism for immediate assistance she would have had one more set of
problems to deal with, and our foster licensed homes would have both
been in violation of the law and denied payment.
Section 102. (h) This series of exceptions must only apply to juveniles 16 and older, or not to remain off reservation for over 90 days.
The tribes must receive notice 15 days prior to transport of child, the
nearest reservation/urban child welfare program must be contacted
in ad vance for the purpose of coordinating support services.
Example: The Jesus Christ Church of Latter Day Saints has included in its program children in the 5-to-7 age grouping and many of
these children spend several years off reservation. Some children are
so acclimated into these placements that they are, in effect, adopted.
Community alternatives could/would be adopted or developed to these
out-of-community placements if adequate dollars were available for
tribal [community J services.
Bureau and denominational [primarily Catholic] boarding schools
are able to recruit children [separating family units] because of the
racism of local school districts and a lack of reservation [community]
supports.
Section 102. (i) Except cases where temporary wardships have
been filed with State courts and tribes wish to assume those wardships.
On some reservations all families who have been on public assistance
have been forced to agree to State wardships for their children before
securing basic life support. The new wording could be interpreted to
mean a previous wardship, however secured, would constitute authority to continue with placements or adoptive plans.
This section also includes cases where tribes have tribal registers of
a.doptl.veparents and the State courts [agencies] are anticipatmg adoption WIthout regard or respect for these tribal resources.
Foster home recruitment by Indian agencies has been successful
but. most of these families will not register with State agencies. W~
behev~ the sam.e is and will be true of adoption registers. The State
agencies are .bemg allowed to say they have searched the State registers and their non-Iridian placements are legal because our families
haven't placed their names on these registers.
"
. Washmgton State has passed recent legislation, but the effect is
simply.new boards formmg. and the State hiding behind confidentiality
laws withholding information from those boards and using their registers t? withhold custody. "
Section 292. (B) (6) Funding must be included to meet the needs of
transportation, emergency custody, and communication assistance for
both urban arid reservation progr.ams to provide emergency and sched';1le~ s:u~rvlslO~ a~d care of children going home to another tribal
jurisdiction. ThIS bill calls for extensive referrals of Indian children
to their primary governmental jurisdiction, but does not cover the
costs of phone calls, office and casework support crisis or scheduled
'
care, transportation and supervision, et cetera.
There is. n? mechanism provided for urban programs or tribal pro~rams to SI~ in on State court proceedings for the purpose of monitormg or forcing the implementation of these new laws. With any child

in a current wardship status the doors will be closed in the name ofconfidentiality 'and we will find ourselves totally helpless to provide
protection to our children or services for returning them to their reservations if custody is secured.
Section 203. (A) The Office of Child Development and the Social
Rehabilitative Services agencies of HEW region 10 have been indifferent and unhelpful. The only helpful agency has been HEW's Indian Mental Health Services, specificially John Bopp, M.S.W. Serio
ous consideration should be given to keeping these funds within the
Indian Health Agency under 638 with the headquarters-Rockvilleadministrative management working with both tribes and urban
centers.
Section 301. (a) Confidentiality cannot and must not apply to tribal
governments, courts or social work agencies. The Bureau as the rights
protection trustee should have prevented the alienation of Indian
children all along and should not now be controlling files needed by
these tribal agencies. There is no possibility of urban Indian social
work agencies doing their work in conjunction with the Bureau of
Indian Affairs. Many of these Iost children are second generation Bureau of Indian Affairs relocation program victims and the Bureau is
very defensive of this program.
Mrs. FOSTER. Thank you on behalf of the chairman for very constructive and specific illustrative testimony, Ms. Harris. It is very
moving.
Let me assure you that we are going to ,go over everyone of these
amendments, such as yours, and really see what we can do to come up
with a proposal for this committee which would incorporate as many
of these things as we can.
In the opening statement the chairman said that this is a working
vehicle.
Ms. HARRIS. We have one more.
Mrs. FOSTER. Yes.
Basically these things will all be worked over very carefully.
Ms. CAGEY. I am an administrative caseworker for a child placement agency. I work in conjunction with the Tacoma Indian Center
and the Puyallup Tribe,
On S. 1214 the tribe in urban communities needs direct funding to
take care of needed services that will come with the responsibilities of
this bill. The dollars earmarked or proposed for this program are inadequate. Our service population is 7,000 and the census recognized
only 3,200 at approximately $26 per child. This would provide $83,200
for this entire county.
We need an emergency care center with staff, caseworkers, office
facilities, staff, equipment and officeservices, vehicle, dollars for transportation, group homes for long-term care, family and juvenile recreation space, indigent fund for emergency food, clothing and transportation, training dollars, and emphasis on the training dollars, law
enforcement dollars, and lay workers.
We are advanced in our services, but we would require a grant base
of at least $200,000 for facilities and equipment. There are many communities that require much more to serve a population of this size. We
have started with no help except the CETA program, positions that
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can only last 18 months. Once the staff is trained, there is no money to
continue.
'
We need a national policy for Indian child placement and adoption,
sup .iortive services crisis intervention. Indian health IS much mort'
sup~ortive than th~ BIA. We findmany of the cases v.:e have referred
t.o us from the Department of SOCIal and Health ServIces and the Juvenile Department also often have mental damage..
'
The communities need direct funding. A special amendment to title
XX-and have read this proposed Washington State plan from ~he
State Advisory Committee. The ~tatement ISthat they do not recogmze
the sovereignty and jurisdiction of the tribes in the State of
Washington.
,
.
S' 1 ~
'~
One alternative would be a comprehensIve Indian OCIa :::::;erVlCe,

inserted in the record a letter from Congressman Dellums and Congressman Stark supporting this legislation.
[EDITOR'S NOTE.-The letters referred to have been placed in the
committee's files.]
Mrs. FOSTER. And I see a letter here from Minneapolis, which I
think makes a pertinent statement.
[EDITOR'S NOTE.-The letter from the Upper Midwest American
Indian Center has been placed in the committee's files.]
Mrs. FOSTER. I think that makes a pertinent statement regarding
this legislation.
The staff notified Congressman McKay, who has a large number
of Latter Day Saints in his district and who was a witness on the
Senate side of this hearing, and asked on behalf of the chairman if he
wanted to testify. He declined to testify at this hearing.
If his members wanted to submit letters to the committee, they would
be considered equally with everyone else.
Ms. MARKS. If I could make a statement in response to this on the
Senate side, because I think there has been a decision, I think I am
speaking for Gravel as well-the staff has attempted to work with all
interested organizations, Indian and non-Indian, who deal on a regular basis with Indian children.
We have, however, in dealing with the notification provisions, specifically with religious groups, redrafted that section, working very
closely with the Latter Day Saints. Also, however, we have worked
with NCAI and NTCA and other urban Indian organizations here in
Washington, and we have attempted to keep sending this bill out for
comment, and we would appreciate any comments that you would have
as well, and we are going to be receptive to everyone. because the
most important factor I see with this bill is developing something that
is going to work.
If we are going to take a chance of developing something that is
going to infringe on the constitutional rights of an individual to exercise, for example, their choice in sending their children to a Latter
Day Saints or other comparable educational facility, we are going to
get in trouble. So I think that we are open to any suggestions that you
would like to send in later on.
Ms. CAGEY. I wondered why they had this special meeting. If that is
what they are worried about, they have organizations of their own.
Whv don't they let us have anI's?
Mr. TAYLOR. In the original bill we had, I think it was section 104
(h) with the notice requirements on these 'programs where Indian children are recruited, LDS is one and there are others, too, but LDS is the
one most common lv known,
Congressman McKay testified in our hearings on the Senate side and
it resulted in a modification of the language in that section. I think
he was basically satisfied with that language. We plugged the LDS
language into the program.
Frankly, the language of that section remained very confusing because there was a double negative in it, and I could never understand it,
even though it was explained to me five times. So Patty and I worked
out an amendment to it to try to make it more clear.
I think that we have supplied that to Congressman McKay's staff
and it is possible there will be some discussion about that tomorrow. I

Act.
h
ibl I
The child placement agency demonst~ates ~hat t e respon~l ,e ndian foster parents can .be f?ur~d for Indian c~lldren and that It ISrossible for them to remain within the commumty. vVe have a full-tIme
person to recruit stable families to provide foster car~.
,
'.
A couple of last comments: As for SIster Mary with the Catholic
Social Services, there are no words in the Indian country? theIndian
language, their hearts and minds, for an illegitimate child since we
have known. They are all with us and represent our future. We have
no word or definition for an orphan, either because of the extended
family fact or otherwise.
.
he ri ht t
I have one last question.
I would like to know how the Mormons have been gIven t eng
0
a special meeting tomorrow to propose amendments to S. 1214. I
thought this was an Indian Child Welfare Act of 1977 seSSIOn, not a
religious, political, or monetary Issue.
. ' .,
t'
Mrs. FOSTER. Thank you.
I would like to respond to your last question. I think It IS a ques ion.
Have the Mormons been given that r I am no~ aware of the Mormons
or Latter Day Saints havmg a special meeting.
,
Ms. CAGEY. 'There is one going o~ tomorrow, because Mrs. La Pointe
sits on that panel. I was questionmg the fact tl~at they are aJlowetd
to come in and get a congressional special meetmg for amen merits
to S, 1214.
f . t b t f the
Mrs. FOSTER, I do not know what y<;>u ar~ re ~rnng 0, u or
.
record I ...v ould like to state that on thl~ legIslatIOn, S. 1~14dthe Subcommittee on Indian Affairs and PublIc Lands has receive dasslVe
amounts of mail for and against, All ~h~t mall IS looked at an f7crutinized bv the subcommittee staff, and It ISopen for anyone.who wlsh~~
to visit the Sllbcommittee and read the letters that. come m., to see 1
thev would like to react and give the, opposite points of VIew.
All letters that come in to the c~mmlttee are ~ot part of t~e recor
Onlv these thinzs that are placed III the record III a proceed:t o~{ (
subcommittee a~e placed in the record. but they are [art 0 the es.
.
. lati
t
av d thev are public files,
' The staff has in the course of preparing for this legis ation me.
extensively with members of the other congresSIOnal stiffs. I hb've
s oken on the phone. for instance. WIth the members rom 1.11' a?
~~eas and the staffs of the members fr0I1! u~bnn areas, and I think ~t
18 appropriate at this time, without objection, to ask that there
P.

t
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am not familiar with it, but I have a typed version of what Patty and
I have redrafted which I would expect to have in the bill. There is a
Xerox in the back and I will run back and see Xerox copies.
It would be section 104 (h). I will submit it for the record here today.
Ms. CAGEY. 'Will you people be here tomorrow for the meeting?
Mr. TAYLOR. If there is a meeting taking place, I would certainly
want to come over.
Mrs. FOSTER. The staff is available after this session. The subcommittee is finished with its own business, but will discuss meetings with
anyone who is not going to be traveling away and would like to discuss
the bill with the staff in addition to what is happening here this
afternoon.
At this point I would call the next witness. That is Mike Ranco.
You are director of the health and social service for the Central
Maine Indian Association.
Mr. RUDOLPH. He is executive director. I am David Rudolph, the
director.
Mr. TAYLOR, This is 10'2(h), That is a correction.
Mr. RANco. There was a storm in the Northeast that held up Suzanne, who could not be here because of the weather in Boston.
Mr. Chairman and other members of the committee, lam Mike
Ranco. Accompanying me today is David Rudolph. The Central Maine
Indian Association, based in Orono, Maine, was organized to address
the needs of Maine's off-reservation Indian population in the southern
15 of Maine's 16 counties.
First, I wish to indicate that in speaking for my people we endorse
the spirit of this legislative effort. This action is long overdue and
much needed if we are to be able to protect our heritage, our children.
NEED STATEMENT
A little over a year ago the board of directors and the general membership of Central Maine Indian Association (CMIA) determined
that foster care and adoption services, as presently administered, was
one of its major problems. We are losing our children and our heritage
through a subtle process of disenfranchisement.
At the time of the vote supporting the establishment of this as an
objective to be addressed, eight of the nine-member board had been
affected by the Child and Family Welfare Service of Maine, mostly
in adverse ways and circumstances. At that time neither the board
nor the staff were quite aware of the extent to which the.. Indian population of Maine was affected. Now we know significantly more and are
appalled.
Just a few of the data statements will show something of our population "at risk" and the extent of the problems:
1. Off-reservation Indian children, zero to 19, comprise 52 percent
of the off-reservation Indian population in Maine.
.
'2. Of this population 3'2.8 percent of the children are under singleparent supervision as compared to the State's average of 15.9 percent,
and they seem to be the most vulnerable.
3. Family size among the Indians averages 3.8 as compared to
Maine's average of 3.16.
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4. The unemployment level for our population is around 47 percent as compared to the latest known non-Indian Maine fizure of 7.8
b
percent.
5. The rate o! placement of Indian children placed into the child
welfare system IS 7.58/1,000, second only to Idaho, which is 7.75. This
I,S ta~en from a study of AAIA. Meanwhile, the non-Indian placement
late I~ AO/1,000-four-t£'nths of 1 percent. Even a staff person of the
State s Departme~t of Human Services admitted that the rate of
placement of .Indian children was 19.1 percent higher than that of
non-Iridian children,
I have attached that statement to my testimonv. It gives details.
6. The last known figure regarding location of placement showed
that 92 percent of our children were placed in non-Indian homes.
Often these placements occurred 100 to 300 miles from his or her
ho:oe, because few licensable homes existed nearer. Also, the distance,
bemg greater, was felt to 00 a deterrent to the tendency of the child
to run away from the foster home and back to his own home. It should
also 00 noted that there are only three Indian homes, as far as we
know, that are licensed as foster homes in Maine.
7. Apart from rate statements, statements of how many children
are "at risk," we do not know how many children are placed annually
or the curr~nt aggreg~te number who are "lost" to our people, who
have been disenfranchised by the system. The latest annual placement
figure given by DHS was 8'2 for 1975. The latest aggregate estimate
can be well over 300 to 350, but we do not know.
We d~n't know because there is no systematic accountine of our
"lost" children by DHS: However, ~e do know it is becoming:'a major
problem to the non-Indian community because of the loss of identity
on the P~r!- of the individual, Many of these individuals are now long~~rm rec.Iplents of the larger welfare system, including the legal and
corre?tIOnal" system's services.
.8. Finally, and probably most importantly, the Indian children who
will not benefit from the legislation as it now stands will be the children of Indian families who live off-reservation. It is estimated that
accordmg to the latest figures available in Maine 80 percent of all
placements of Indian children occur in' Aroostook County
Mrs. FOSTER. Where is Aroostook County?
.
Mr. RANCO. In the northern part of Maine.
Mr. RUDOLPH. As far north as you can get.
Mrs. FOSTER. Thank you.
Mr. RA~co: N?t one of these families lives "near" its reservation.
From all indications that we have, as the initial results are showinz
from o~r. recently funded research and development srrant these ar~
thefamilies ~t greatest '~risk" with the least supports'"'available. This
legislation will not, as It stands, help change this situation which
affects .far grea~er numbers of children than those who are on f~derally
recogmzed Iridian reservations. In fact, we understand that better
than 60 percent of all North American Indians live off-reservation
and only a very small portion of this population might be positively
affected by this legislation, Because of these facts regarding our problems we offer the followino recommendations:
.
b
Suggested changes: 1. The definition of "Indian":
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On rethinking our position and having gained a greater understanding of the needs of our people, we would offer that the definitions
of "Indians," "Indian tribe," "tribal organization," "urban Indian,"
"urban center" and "urban Indian organization" should be the same
as that adopted for the Indian Health Care Improvement Act. Those
definitions are attached without changes to this testimony.
The key one is that regarding "Indians" which I would like to
read into the record:
-

foster home. The foster parents refused visitation rights to the older
sister. She was also not allowed to communicate with her sister by
phone or letter. She contacted our office for assistance. I called the
placement supervisor and he told me that the foster parents did not
want the older sister to disrupt the environment and the new culture
of the child. At our insistence a meeting was allowed, but the foster
parents had to be present.
These two examples reflect the problems encountered while the children were in the custody of the State. This is just for one family. We
have other examples.
Case B: My Own. The last example involves my brother and sister
and me. We bent the system, so to speak. The State attempted to remove us from my mother. As a result, we went underground for 2
years, living and moving among our relatives both on and off the
reservation, but without State support. The reason for that is that
we didn't want the State to know where we were.
Ten years ago I had to hire a lawyer in order to gain permission for
my younger brother to stay with my grandmother. The State tried to
say she was not fit to care for my brother because of her age. Our
la ~yer showed that she had raised and cared for 5 children, 23 grandchildren and 13 great-grandchildren, Today we are still a close family
m spite of State rules and regulations that are aimed at total family
destruction.
.
A final note not in the written testimony is that I have two children
of my own, and I have had three children ages 2, 3 and 6, who were
placed in my home, and the children-the mother is an alcoholic
and the mother is in alcoholic treatment and she got out the other
day. We are in the process of reuniting her with her children again.
If we did not intervene, the children would have been lost.
Thank you for the opportunity to use these few moments to present
the Maine Indian. child and family welfare case to you. If you have
any questions, I WIll be happy to answer them to the best of my ability.
Thank you.
Mrs. FOSTER. Thank you. I regret the chairman was not here to hear
your very personal testimony. I will show it to him, and also I am
sorry that you had to go through wind, storm and all kinds of weather,
and I am glad you made it here.
As I told you on the phone earlier, I know your part of the country
well because I live up there in the summers.
Do you have any questions ~
Mr. TAYLOR. Yes; I need to go into this issue again about the expansion of service population. Mike, were you at the meeting at Interior the other day ~
Mr. RANOO. Yes.
Mr. TAYLOR. I note you are calling for an increase of 50 percent,
but a lesser figure would be 20 to 25 percent.
.
Taking the 50-p~rc~nt increase .fig1!-re-and I am thinking also of
t?e population ~tatlstlCs that you indicate, that 40 percent of Indians
live on. reservations and 60 percent live off-would the 50-percent increa~e I~ funds be adequate, do you think, to expand the service population mto the ar~as that you are proposing and maintain the servIces proposed m this statute at the level that we are proposing them ~

SEC. 4. (c) "Indians" or "Indian", unless otherwise designated, means any
person who is a memr er of an Indian tribe, as defined in subsection (d) hereof,
except that, for the purpose of sections 202, 203. and 302, such terms shall mean
any individual who (1) irrespective of whether he or she lives on or near a
reservation, is a member of a tribe, band, or other organized group of Indians,
including those trtbes, bands, or groups terminated since 1940 and those recognized now or in the future by the State in which they reside, or who is descended,
in the first or second degree, of any such member, or (2) is an Eskimo or Aleut
or other Alaska Native, or (3) is considered hy the Secretary of the Interior
to be an Indian for any purpose, or (4) is determined to be an Indian under
regulations promulgated hy the Secretary.

2. Increased Funding: As we have discovered in the development
of our "Northeast Indian Family Structure * * *" research and
demonstration gmnt, the problems of Indian children and family welfare are far more complex, far more of an "epidemic" proportion
than we were aware.
I. would like to add here, that our project was one of eight funded
nationally to ~ook :nto the child welfare system, and of the eight the
northeast project IS the only one that has a research component.
'Y'e would recommend very strongly that the program envisioned,
which we find much needed, by this legislation needs greater funding
resources than planned. It is our feeling that maybe as much as a
50-percent incr~as~ might be more appropriate to address the problems. More realistically, but not sufficiently, we could see a minimum
of 20-25 percent increase at least to begin to help the Indian people
to deal WIth the problems of family disintegration and make reunification of the. families a more realistic po~ibility. Where more funds
n~ed emphasis IS in the area of prevention efforts which would be
directed to the purpose of keeping the families together.
WIth regard to cases, I would finally like to take a brief moment
to recount just a few of t.he cases of child welfare with which I am
familiar.
Case A: Micmac Famil~ of Eight. The J:l!-other was dying of cancer
and the father was suffering from alcohohsm when the Maine State
Health and Welfare took t~e children, ranging from 8 to 14 years
of .age, and placed then: 11l separate foster homes. Two serious
incidents happened to this family.
The 8-year-old girl was placed in a home 12 miles from her parents.
She repeatedly ra;nawa;y to see her parents. The Department's solution to ~hIS situation, WIthout regard to the emotional crises the child
was 15.0mg through, was to relocate the child S?me 300 miles away
from her parents. The status now IS that the child was adopted and
IS In New York State somewhere, now totally disenfranchised from
her parents and culture.
The other incident involves the oldest of the six children who is now
21 years old. She was to visit her 18-year-old sister who was still in a
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Mr. RANoa. If I recall our meeting, it was a very delicate point to
talk about. Th~ very issue ~hat the BIA brought up is that it is only
a big enough pie for a certam amount of menus, and the point we made
was, first of all, the amount of money that we requested should not
~eflect the broadening of the definition. The definition, in our opinion,
IS another Issue.
I wro~e a:n emotional paragraph that day, because I was real upset,
that agam m my opiruon It was an attempt to use dollars as a divisive
:necha:nism, again by the BIA, to get the off-reservation Indians fightmg with the tribal groups over the same piece of pie, the same old pie
game.
If I can make a point for the record, we believe that the issue is
again the definition of "Indian," and that is totally different from the
amount of money to be allocated, and I can't make that any stronger.
We should look at the need of the children first, and let's decide on the
dollar amount.
~f I decide from that mee~ing-$26 million which was proposed in
this legislation was kind of picked out of the air, and I think that kind
of opens the doors to wh~t we can rea:lly look at realistically to implement this act, and I thmk to be realistic about it, we should look at
the needs, and all the staff knows well of the documentation available on child welfare.
I think we should reas:'ess. the dollar am01!-nt that :was already prosent and suggest a Iittle bit bIgger amount, disregarding the definition.
Mr..TAYL?R. I know what we talked about at BIA, and I felt free
~o go into this area because I was pleased to see that you had included
m your statement a request for an increased authorization which I
think is very realistic.
'
Ms. MARKS. Mike, are you familiar with any organizations which
have done statistical analyses of need? We were unable to really find
out. What we went by basically was existing- requests and an attempt to
generate how many numbers of organizations and tribes would want
m~meJ:, but do yo~ have any ideas of how we can get better determma~IOns of funding need? If you have, I would be very receptive
to seemg them. ,
. Mr. RANOO. Most of the studies which have been done represent our
judgment on them. 'Ye looked at them again before we came down, and
~e thmk 2 percent. IS mor~ c0!1s~rvative and realistic without a particular funded p.roJ~ct WhICh IS Just to research, and particularly in
the Northeast. LIke m our statement of testimony there are not many
programs that are going into research.
'
The HEW onsite people came to Boston and told us that they
weren't concerned about the statistics. They were more concerned
about ~ase studies that would really be more of an impact.
I think you should look at the data that are available again.
Mrs. FOSTER. ~hen were services initiated t? the Passamaquoddy
and .Penobscot. 'I'ribss] I was under the impression that you were now
receiving services from the Indian Health Service and the BIA.
Mr. RANOO. So far they are only words.
Mrs. FOSTER. The court decision said you were entitled to services.
Mr: RANOO. Yo~ have to understand the bureaucracy and how it
functions, The prmt~d word, you can't eat them, and there are still
tielines mvolved. Indian Health Service won't be coming in until this

April, to the reservations, and the BIA is now, you know, beginning
to set up some programs.
Mrs. ,FOSTER. SO you received moneys in fiscal 1978 ?
Mr. RANOO. There are fiscal 1978 moneys.
. .
.
Mrs. FOSTER. But they have not been received? ThIS IS the planning
and development grants?
Mr. RANOO. This came from SIS, the money. The money allocated
tor our demonstration and research is totally different from the Federal services now being set up for Maine Indians.
Mrs. FOSTER. The programs are supposed to be set up?
Mr. RANOO. I guess.
.
.
Mrs. FOSTER. The Indian Child Welfare Act and the Iridian family
development program, can you see that could be administered better
by the Bureau than by HEW?
. Mr. RANOa. I have a little freeze because I was reacting to whether
it would be better to be served by one or the other. It is like asking
whether it is better to be burned by the fire or the flame.
Mrs. FOSTER. Someone said the figure of $26 million for title II
was taken out of thin air. I think it is fairly easy to take any figure as
an authorization out of thin air and put it into the bill. The real
problem comes when you go and get that same figure appropriated.
My question really led to the fact that, in your opinion, would
funds become available soon if you tried to obtain them for grants
under this section from HEW or through the Bureau?
Mr. RANOO. OK. From the meeting we had with BIA, if we can
maintain the possibility for all Indian people to benefit from a child
welfare program, they keep it as a' grant and use the precedent of
the Indian Home Improvement Act, to insure that all Indian people
will receive the benefit from this act.
Mrs. FOSTER. Of course, the Indian Health Care Improvement Act
has yet to be fully implemented.
All right. That answers my question.
Do you have anything further?
Mr. TAYLOR. Nothing further, but off the record a moment.
[Discussion off the record.]
Mrs. FOSTER. On the record.
We are about through with the hearing.
This concludes for todav the Subcommittee on Indian Affairs and
Public Lands hearing on ·S. 1214 until further notice.
[Whereupon, at 3 :30 p.m., the subcommittee adjourned, to reconvene at the call of the Chair.]

INDIAN CHILD WELFARE ACT OF 1978
THURSDAY, MARCH 9, 1978

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INDIAN AFFAIRS AND PUBLIC LANDS,
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington, D.O.
The subcommittee met at 10 a.m., pursuant to notice, in room 1324,
Longworth House Office Building, Hon. Teno Roncalio (chairman
of the subcommittee) presiding.
Mr. RONCALIO. The Subcommittee on Indian Affairs and Public
Lands will please come to order.
We are meeting today to continue hearings on S. 1214, the Indian
Child Welfare Act of 1977. The bill was entered in the last hearing
record. This is the second day of our hearings, 'and we want to clarify
in our bill the jurisdiction to be established and the situation of the
placement of Indian children, which we feel is deeply needed.
We will receive into the record today information to help us in this
effort, from my colleague from Utah, Gunn McKay, and Don Fraser,
my colleague from Minnesota. We will also receive evidence from the
Department of Justice and hopefully some BIA material to help us
with our deliberations.
We have a number of groups that are here with us.
Is Mr. Gunn McKay here, or is his statement for the record?
Without objection, we will enter Mr. McKay's prepared statement
in the committee's files of today's record.
[Prepared statement of Hon. Gunn McKay may be found in the
committee's files.]
Mr. RONCALIO. I believe the essence of his statement is there would
be no objection to the changes which we have discussed.
Is Robert Barker here?
Mr. BARKER. Yes, Mr. Chairman.
Mr. RONCALIO. Do you intend to give a statement, Mr. Barker?
Mr. BARKER. I wouid be glad to at the end of the hearing if it would
be appropriate. It might save time if I carne near the end after the
others have testified.
Mr. RONCALIO. All right.
Is Mr. Don Fraser here?
I do not see Don.
Did anyone hear from Don's office?
rNo response.]
Mr. RONCALIO. Larry Simms, attorney/advisor, Office of Legal
Counsel, Department of .Justice,
[Prepared statement of Larry L. Simms may be found in the
appendix.]
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STATEMENT OF LARRY L. SIMMS, ATTORNEY/ADVISER, OFFICE OF
LEGAL COUNSEL, U.S. DEPARTMENT OF JUSTICE

Under this bill, as we interpret it, and as the Department of the Interior understands it, the parent of the child being eligible for membership in the tribe would be deprived of access to the State courts, assuming, of course, that the State had jurisdiction over family relations
matters in the first place. Whereas, the second child would have access
to the State courts. It is this discrimination that-Mr. 1{ONCALIO. Do you have a suggestion to eliminate that situation
11'Om the bill ~
Mr. SIMMS. Yes, sir.
Mr. RONCALIO. Would you tell us that?
Mr. SIMMS. We think it would be very simple to add a provision to
the bill insuring that tribal jurisdiction over family relations matters
were had only with the consent of the parent, It is as simple as that.
MI'. RONCALIO. Yes.
. MI'. SIl\IMS. In other words, if the parent consents to have the tribal
court take jurisdiction, the problem is completely eliminated in our

. Mr. ~o.NCALIO. We have a copy of your statement. vVe would like to
insert It m the record verbatim and ask you to either read it if you
wish, or comment on it, either way.
'
Mr. SIMMS. Mr. Chairman, I think it might save vou time since
the statement itself adds nothing to nor subtracts from the letter addressed to Chairman Udall on February 9, to simply touch on a few
points and then answer any questions that the committee may have.
Mr. RONCALIO. All right. Please proceed.
Mr. SIMMS. Initially I would like to convey both Mr. Harmon's and
Deputy Assistan.t Attorney General Lawton's regrets that neither of
them could bewithyou. Both of them are deeply involved in looking
at legal questions in conjunction with the Taft-Hartley injunction
problem. They both send their regards.
Mr. RONCALIO. They are very busy, I know.
Mr. SIMMS. Also, I would like to apologize on behalf of the Justice
Department and the administration that our views on the constitutional issue raised by this bill have been so late in coming.
.As the chairman is aware, the bill passed the Senate on November 8
without the Sena:te having been provided with our views on this question, which I think IS unfortunate, and we certainly are responsible
for that. We hope they have now been provided to Chairman Abourezk
on the Senate SIde and, of course, to this committee.
I think I would make only two points in regard to the prepared
statement.
The first point is that we are entering an area with respect to the
classifications drawn in this bill where there are no clear decisions
one way or the other as to whether or not the kind of line-drawing
and kind of classification done by the Bureau would or would not be
held constitutional by a court.
We are having to draw on decisions, some of them very recent, some
of them a bit older, which-Mr. RONCALIO. Are you referring to the Mancan, PUiMr, and Antelope cases cited in the letter to Mr. Udall? And they are in here?
Mr. SIMMS. Yes; they are.
Mr. RONCALIO. I see.
Mr. SIMMS. Those decisions in our view indicate that the courts, in
particular the Supreme Court, would scrutinize very closely a classification that was drawn solely on the basis of race, and in this particula~' case w~ think that the bill would set up a possibility for people
being classified solely on the basis of the amount, the percentage of
Indian blood, or the fact that they were non-Indians or Indians.
We are particularly concerned with the former classification. To
simply give you a hypothetical, one can imagine two families living
on !l~ reservation where the children of that family both had significant
contacts with the tribe, one had the requisite percentage of Indian
blood to be eligible for tribal membership and the other one did not.
The status of the parents could go any number of ways. You could
have a situation in which a child was living with one parent who, in
fact, was a non-Indian.

view,

Mr. RONCALIO. Have you discussed the draft that BIA has planned
as a substitute to the bill ?
Mr. SIMMS. No, sir, I am afraid I have not.
Mr. RoNCALIO. I think it will be in there. We will look for it to be
there.
Thank you, Mr. Simms.
Mr. DUCHENEAUX. Mr. Chairman, if I might.
Mr. Simms, are you aware of the Interior Solicitor's Office commenting on the issues that you have raised here about the invidious discrimination point?
Mr. SIMMS. Yes, sir. We held at least two meetings before this opinion was rendered, at which the Solicitor's Office was represented. We
have had discussions with them. They sent followup views after the
last meeting, which was in very early January.
Mr. DUCHENEAUX. Do they share your views on this?
Mr. SIMMS. It is possible that they do not. I can give you a specific
example in one of the meetings I attended at which the Solicitor's representatives were present. It was their view that the case of Morton v.
JJfanoari would support this particular discrimination-that is, the
classifications that this bill sets up. I made the argument, which I think
was never adequately answered by the Solicitor's Office,that language
in Morton clearly bases the court's rejection of the equal protection argument on the fact of tribal membership.
Mr. DUCHENEAUX. Getting to that point then, Mr. Simms, are you
familiar with the Maryland Court of Appeals case, Wakefield v. Little
Light.fI
Mr. SIMMS. No, sir, I am not.
Mr. DUCHENEAUX. That is a case in which this exact point was
drawn into question. The question was the domicile of the child involved. In Wakefield, the Maryland Court of Appeals said,
We think it plain that child-rearing is an essential tribal relation within the
case of Williams v. Lee.

The bill, as it is currently drawn, provides that "Indian" means any
person who is a member of or potentially eligible for membership in
Indian tribes. The bill directs its attention toward Indian children.
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Mr. SIMMS. Yes, sir.
.
.
Mr. DUCHENEAUX. Both the Wakefield court .and the F~s.lLer v. Dietrict Court case-the Supreme Court case-conslc1p~'that ChI]c1-l'eal'.m~
is an essential tribal relation, which both the tribe and. the Unlte~
States as trustee have an interest in protecting; .and that includes eligible Indian children who are members of t?e tribe ~r the child who IS
eligible for potential membershIp ~n that tribe, does It not?
Mr. SIMMS. I would assume that IS correct.
.
Mr. DUCHENEAUX. If you follow the Wakefield case a~~ the F,wher
case it would seem to result that the tribe had It very legItImate interest in protecting the. welfare, not only. of children who ar~ m,embers
of that tribe, but children who are eligible for membership m that
tribe. Is that right?
Mr. SIMMS. There is a leap there between the ~wo! and I doubt
Fisher stands for that proposition. In Fis.her:, t?e .trlbe involved there
had by its own tribal ordinance assumed jurisdiction over family relatiods matters only over membp:rs of the tribe.. T~er~ 'Y as no atte:rrl;pt
whatsoever by the tribe in that case to assume JUrIsdICtIOn ove,r family
relations matters of Indians who were not members of the tribe,
Mr. DUCIIENEAUX. 'Ve are taking the language of the court now
within the Williams v, Lee case, where the court says that the State
cannot have jurisdiction over an Indian reservation where they affect
an essential tribal relation.
So if we take that doctrine of the central tribal relation and aPl?ly
it to 'the point you have raised and, if we accept the fact, that Indian
children who are eligible to be members of an. Indian trIb~ !orm ~he
potential membership of that tribe, then the tribe has a legItImate In.
terest in protecting and preserving their welfare.
Mr. SIMMS. I suppose the question you are raising gets to th~ POInt
made at the very end of the letter to Chairman Udall. Assuming, ~s
we do that a court would apply a stricter standard of review t~an It
had t~ apply in the Fisher case and in the M o.rton case and in the
Antelope case, the question w~uld b~ wheth~r.themt~rest that you have
identified, which most certainly IS a legitimate interest, w~mld, be
deemed compelling enough to overcome what IS clearly a classification
based on race.
.
.
It is our judgment that, with regard to the 'protectIOn of children
whose parents for whatever re~son have declined to have t~e tribe
protect the interests of their children by seeking to have family relations matters determined m a State court, we would have great difficulty in concluding that the interest you have identified supervenes
or overcomes the interest of the parents.
.'
Mr. DUCHENEAUX. Let me read one final statement, Mr. ~lmf?B,!n
the Fishel' decision, where the court said : "Mor.eover, even .ifa ]Ur.Isdictional holding occasionally results m denymg an Indian pIamt'ff***"
I I realiz~ we are dealing with, in this case, a member of a tribe, but
the court does not distinguish that.
" " " an Indian plaintiff a forum to which a non-Indian has access, such disparity treatment of the Indian is justified because it is intended to benefit of the
law and furthering the congressional policy of Indian self-development.

Do you think that that makes any difference to the position you
have taken here today?
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Mr. SIMMS. The court does, of course, go on to cite the language that
I rely on in Morton v. M ancari at the end of the quote you just read.
I think it is clear that Congress has a great deal of latitude to define
what the Indians' interest in self-development is and is not. Certainly
the Oliphant decision recently handed down by the Supreme Court
makes that much clear.
Mr. DUCHENEAUX. It makes it clear that the Congress could in certain circumstances delegate powers or give or confer on the Indian
tribes jurisdiction over non-Indians, does it not?
Mr. SIMMS. I think it clearly does.
Mr. RONCALIO. Is the problem not a problem of discrimination
against the parent, not the child?
Mr. SIMMS. That is the point we make, and I think we make very
strongly. I think that that raises an issue which I am really not prepared to discuss fully.
I have glanced very quickly through one of the reports-it looks
like a very excellent report-that has been submitted on this problem.
The report takes the position, or makes the statement, that the family
relations within the Indian community are a very different thing. It
suggests that State domestic law gives the parent the kind of property
interest in the child, that is, apparently at least according to the report,
not recognized in Indian communities and the tribe itself,
The tribe .itself has f!' great ~eal of interest, institutional interest, in
the upbringing of a child, I thmk what we see there is the clash of two
philosophies that may be very different, and how a court would deal
with that when the court finally had to decide I am not prepared to
speak to.
But I think it is a difficult problem. I think it is at the heart of our
problem.
.
Mr. RONCALIO. Are there further questions?
Mr. TAYLOR. Just a couple.
The question you raised about denial of access to State courts, I
assu~~ when you .raise this issue, what you are talking about is the
I?ro.vls.IO~ m the bill that would allow a tribe to request a transfer of
jurisdiction out of the State court to the tribal court?
Mr. SIMMS. Yes,sir.
Mr. TAYLOR. And adding language that the consent of the parent
would be required to solve any constitutional problem?
Mr. SIMMS. ~t may go beyond the specific example you gave in the
sense that I thmk that under the bill we can be involved with more
t~an a s~ml?le, transfer. It would be involved with an initial assumption of JUrISdICtIOn over the child by the tribe even in the absence of
a State court proceeding. So it would include both.
Mr. TAYLOR. The recommendations you made or that Interior has
advised us of are related to the transfer provisions.
.
Mr. SIMMS. Yes.sir,
Mr. TAYLOR. OK.
The other question I have on this: Followinz Frank's line of interrogation on this Perrin case, which I am sure°you are familiar with
you cite it in your letter-'
Mr. SIMMS. Yes, sir.
.Mr. TAYLo~. ,The. other qu~stion is that in that case you had an Indian per~on living m an Indian community but he was not a member
of the tribe, He had not formally become a member of the tribe.

Mr. SIMMS. Right.
Mr. TAYLOR. And it was held in that case that Federal criminal law
would be applicable to him, that State criminal law was not applicable
to him.
Mr. SIMMS. Yes.
Mr. TAYLOR. If we take a position that a tribe cannot exercise jurisdiction over a person such as in Perrin, an Indian person living in
an Indian community and regarded by that community as a member
of the community, if we say that State law is not applicable, but we
MSO say tribal Iaw is not applicable, then what do we have ~
Mr. SIMMS. You may have a void. You may have a jurisdictional
void.
Mr. TAYLOR. Would this bill with its definition not be attempting to
fill that void ~
Mr. SIMMS. Without a doubt it would. I think that in this particular situation the void, if it were left-in other words, if we were talking about the application of this bill in a State were the bill amended,
which had not assumed jurisdiction over family relations matters of
Indians-the only course of action would be to have Federad authorities who normally handle matters-of course, many Indian tribes have
not assumed jurisdiction over family relations matters at presentare handled by Federal authorities pursuant to law or by the State
if the State has assumed jurisdiction.
In this case, it would be a question of in the absence of State jurisdiction, of a parent having access to Federal authorities as opposed
to the tribe.
Mr. TAYLOR. But you would concede, as between the tribe 'and the
State, that there would be a void if we failed to deal with the Per-rin
type of situation ~
Mr. SIMMS. There may well be.
Mr. TAYLOR. Thank you.
Mr. SIMMS. I am not suggesting at aLl that that would be a desirable
thing. I think filling" all these jurisdictional voids is, you know, something that everybody desires to do.
Mr. RONCALIO. Thank you very much, Mr. Simms.
Mr. SIMMS. Thank you, Mr. Chairman.
Mr. RONCALIO. We appreciate your contribution to our problem this
morning.
Next is Mr. Aitken, director of social service, Minnesota Chippewa
Tribe.
Mr. Aitken, would you like to have someone accompany you to the
table ~
[Prepared statements of Robert Aitken, with attachments, and William Caddy may be found in the appendix.]
PANEL CONSISTING OF: ROBERT AITKEN, DIRECTOR OF SOCIAL
SERVICE, MINNESOTA CHIPPEWA TRIBE, ACCOMPANIED BY MR.
MATSON, COUNSEL; AND WILLIAM CADDY, CASS COUNTY DE·
PARTMENT OF SOCIAL SERVICES, CASSCOUNTY, MINN.

Mr. AITKEN. Mr. Matson could possibly answer any legal questions
you may have.
Mr. RONCALIO. Mr. Matson, why do you not join us at the table. Is
there a William Caddy here with you ~

Mr. AITKEN. Yes, Mr. Chairman.
Mr. RONCALIO. You three gentleman are from Minnesota. You are
welcome to read your statements if you would like, but we will enter
them in the record and you may summarize if you like.
Mr. AITKEN. Thank you, Mr. Chairman.
Rather than read the entire testimony, what I would like to do is
express the support of the Minnesota Chippewa Tribe for S. 1214" because it is consistent with and reinforces Public Law 93-638, the SelfDetermination Act. In my testimony I have a copy of a resolntion stating that the tribal executive committee of the Minnesota Chippewa
Tribe does support it. I have included a current breakdown of our social services division in the Minnesota Chippewa Tribe.
Mr. RONCALIO. If it would be corrected with amendatory language
removing the possibility of unconstitutionality along the lines you
heard about from the Justice Department, would you still be in support of the bill ~
Mr. MATSON. I am confident the bill would still be supported, yes.
Mr. RONCALIO. Thank you.
Mr. AITKEN. I have brought along letters of support for our social
services division from various countries-Itasca County, Cass County,
.
Beltrami County, and the State of Minnesota.
Our social services division that we have for the Minnesota Chippewa Tribe is 3 years old. I~ started ~s part-time w?rk for coll~ge students, is now one of the major divisions for the Minnesota Chippewa
Tribt>.
We are still young and we really have no authority within our
own reservation so much as to enforce the authority that we do have.
We have social workers who cannot cover some of the problems that
we do have on the six reservations, but we do not have enough of
them to really be effective. I feel that this bill, S. 1214, does give us
the support that we need to do exactly what we need to do.
Mr. RONCALIO. International Falls. I notice that with interest because I held hearings up there many years ago on the Rainy River
problem of pollution caused by a paper company and that was more
emotional than any I have ever had. That was pretty mean, way back
many years ago.
You have only four volunteers in that whole area ~
Mr. AITKEN. Yes; that is a relatively new branch in ~ur social services division we started last August. So they are workmg very, very
hard on getting more into that area. We have to sell the judges on the
idea of letting our volunteers work with the children.
Mr. RONCALIO. You.are plowing new ground with it.
Mr. AITKEN. Rig-ht, sir.
We have within our staff 14 members and we have 100 percent
Indian staff.
Mr. RONCALIO. Very good. We will read your statement and be
guided by it. I SUSTPct we will be making some .amendments to the
bill. but I understa nd that these amendments WIll he acceotnble to
-the Senate side alsr , We have two ot their staffers here today, to hr\
sure we are coordinating this so we do not zet off in two C1iff4>1"4>,,,f
directions.
Mr. Matson, do YOli want to add anythin g ~
Mr. MATSON. Yes Mr. Chairman.

126
One, I think it is particularly encouraging to me as a lawyer to see
the Congress act in this fashion. I see a lot of new miles going through
the court system. What I perceive to be the major problem, and the
single element that gives rise to the most criminal behavior, is really
a lack of pride and lack of self-esteem. It begins from a very young
age and it is fostered by the fact that the people that are making decisions over problem children, if you will, are non-Indians.
I think there is a feeling of frustration and a feeling that they
are not the masters of their own destiny. With the Minnesota Chippewa Tribe's funding and staffing of social services, I see a change
in that. We do use the Minnesota Chippewa Tribe services in State
courts and most courts in Minnesota have allowed us to bring in
tribal social service staff personnel, but this act is essential if we are
to go any further.
I also just have a final comment, I guess, and that is that the Minnesota Chippewa Tribe does have a tribal court and right now it is
exercising jurisdiction over a conservation code and game violations.
I think it could be easily expanded to handle social welfare problems. It would need an additional funding source obviously to do the
program. You have to do it right and to do it right costs money. But
I think that the Minnesota Chippewa Tribe certainly has the expertise to do it.
I guess with that I would just close by saying that we think that.
it is clearly in line with self-determination policy that the Congress
has taken toward Indian tribes, we feel that social welfare is definitely
an essential tribal relation. We feel that it is imperative for the continued viability of the Indian culture as a culture that enriches all of
us, that they are able to make their own laws and be governed by them.
Mr. RONCALIO. We appreciate that statement very much. Thank
you.
Let me go off the record a moment.
[Discussion off the record.]
Mr. RONCALIO. Back on the record.
Do you have something to add?
Mr. CADDY. Yes, Mr. Chairman.
I am Bill Caddy and I am a supervisor for the county department
of social services, Cass County, northern Minnesota.
What I would like to do today is to describe a mutual effort between
the Minnesota Chippewa Tribe and the Cass County government to
provide better child welfare services for Indian families on the Leech
Lnke Reservation.
Minnesota is a Public Law 280 State and the legal responsibility for
all social services delivered on the reservation rests with the county
of residence. Now in Cass County, American Indians constitute about
10 percent of the total county population, but Indian children constitute 80 percent of the children that we now have placed in foster
care. So that historically at least, an Indian child in Cass County was
eight times more likely to be placed in foster care than a white child.
This has changed somewhat. This is a legacy from the past that
goe- back about 10 years. In addition to that, the children were usually
placed in non-Indian foster homes, so they not only lost their families,
they lost their cultural heritage.
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We are working together now and we are trying toremedy this and
I can only describe that situation as a catastrophe SOCIally, but I thmk
we are all becoming mor.e enlightened about ~ow to deal ':'lIth that.
What I am trying to zive you this mornmg IS the other side of the
program the county w~rker's or social worker's side of it. I have
heard comments from people in the social service business before that
the question of capacity of the. tribe to deliver SOCIal services-s-and that
is specifically what I would like to speak to.
.
I am convinced that they can, they have and there IS .no problem.
The reason I am speaking to this is we have been workmg together
since July of 1976 when the Cass County Welfare Board agreed to
fund a full-time Indian child welfare worker under supervision of
the Minnesota Chippewa Tribe to be hous~~ on the reservation and
work with Indian children and their families,
As we grew to know each other and appreciate each other, we p~e
pared an application for a grant fr0:I!1 the National c,enter for Child
Advocacv under the auspices of the tribe, The application was successful and the American Indian Indian foster care project started operations October 1, 1976.
.
.
The hypothesis of this application gran~ was that American Indian
staff, operating under the supervision of tribal government and within
the context of child welfare standards as adopted by the State of
Minnesota, could more effectively deliver child welfare services to
American Indian families.
We are now well into the second year of the project and the social
service staff of the tribe has demonstrated that this hypothesis is
valid in our estimation. The project has demonstrated to us at the
county level that the Minnesota Chippewa Tribe has the expertise
and capacity to deliver Indian welfare. services in a thoroughly c?mpetent and professional manner. The project IS expanded n?w mto
three other counties that lie within the Leech Lake Reservation and
this project has been received with open arms by the social service
staff of those counties.
A note is that none of the counties serving the Leech Lake Reservation has ever had an Indian social worker on their staff. There
has never been any sensitivity training,any cultural awareness training, nothing.
.
The social workers in these counties have been trying to deliver
social services to Indian families for years with very little sue-cess.
And I am sure that I represent the feelings of all these social workers
when I say that this project has demonstrated to us there is a better
way to provide services to Indian families, a better way than we have
been trying to do for the last 30 or 40 years.
As far as developing the capacity to deliver services to all the reservations of the tribe, I would like to say that, bearing in mind the
capacity they have today has been developed in less than 3 years and
that there is now a corps of experienced staff people, that the Minnesota Chippewa Tribe could develop the capacity to provide services
to all six reservations in Minnesota within a short time period.
In conclusion, I would just like to say there are two fundamental
points of the situation that are addressed by this act that really should
no longer be ignored, that is, that Indian social workers work more
effectively with Indian families; and that tribal government can
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effectively deliver social services within the context of the standards
already adopted by the State.
Thank you.
Mr. RONCALIO. Thank you. We are in agreement with your two
conclusions.
Thank you, gentlemen, all three of you.
Are there any questions ~
Mr.•JACKSON: Yes: I would like to ask some.
I am curious about the status of funding on this project that you
said beg-an in October 1975.
Mr. CADDY. 1976. it should have been.
Mr. AITKEN. The statement was typed wrong.
Mr. JACKSON. Throug-h what period is this grant going to extend ~
Mr. AITKEN. It comes from HEW and it goes through September
19 7R. No future support is anticipated at this time.
.
Mr. JACKSON. In the event that this legislation does not get passed
and funded before that time, which is I think a good possibility, are
there any contingency plans to continue funding through the county
or some other source ~
Mr. AITKEN. 1 have quite a few plans on how to keep our social
services funded. This is one of them.
I want to urge the committee also to stress a permanent type of
funding situation for our social services division. It is one of the
great problems that we do have, which is to know at the end of this
year that the project staff that we hav~. the expe~ence th~,t we have
gained, may be lost after September If our fundIng- expires, If e
are to build an effective staff and maintain the effectiveness of social
services we have to have some kind of a permanent type of funding
and I h~pe that this would be addressed in the bill.
.
Mr. MATSON. If I could just briefly address that question, the
Minnesota Chippewa Tribe is comprised of six reservations and they
are scattered throughout northern Minnesota and they run from
Grand Portage to a town called Menominee and they are probably
over 200, maybe 400, miles apart. To provide services on all of these
reservations requires really a tremendous amount of money.
Grand Portage does not have a lot of resident Indians, but there
are some problems there. Travel time is necessary and it really is an
expensive proposition providing good services, but I am confident
that money spent on child-rearing will save money later on.
You can see it in the criminal justice system and perhaps that
could be avoided.
Mr. CADDY. As to the counties, the counties just do not have the
capacity to support it. Our title XX allocation for social services IS
$275,000, and we are spending $750,00~ right now, s~nd Cass
County is more supportive than some of our surrounding counties.
So it is not a feasible plan.
.
Mr. AITKEN. We are in a paradox. If we go to the counties, we
have to tell them they have no authority on the reservations. So
.
you are caught between a rock and a hard place.
Mr. JACKSON. It seems that the successes you have have ~o do WIth
the ability of the countv and the tribe to maintain a fair level of
trust and .eommunication.
Mr. CADDY. Yes.

Mr. JACKSON. Is that unique ~
Mr. MATSON. It is unique or perhaps unique with the social services
departments of the counties. I think that there is maybe more cooperation with the social services than there would be with, for example, the juvenile probation officers or the court itself or perhaps the
sheriff's department.
Mr. JACKSON. Thank you.
Mr. RONCALIO. Thank you again, gentleman.
Ms. FOSTER. A number of times the issue of confidentiality has been
raised, that mothers will not wish the tribe to know of the placement. Is this something that you have run across in your situation ~
Is this a vital concern or is it a minimal concern ~
Mr. AITKEN. It has been 'a concern that cropped up from time to time,
hut we have handled it in the same situations as the county does or
that the people wish to be respected-well, respect their wishes.
Mrs. FOSTER. The other question is, you operate now on the demonstration grant ~
Mr. AITKEN. Yes.
Mrs. FOSTER. If that funding runs out and this bill does not pass on
time, will you benefit from that grant program ~ What other source of
funding do you have ~
Mr. AITKEN. One situation was to go to the county and ask them
to fund some of the workers. We are funded really from three sources:
One is contracted from the Bureau of Indian Affairs for a small
amount of money, and the other is a research and demonstration grant
from HEW; and the third is what we call the Law Enforcement Assistance Act through the State of Minnesota. That is a crime prevention program.
Mr. RONCALIO. LEAA funds, yes.
Mr. AITKEN. Right. But in answer to the question at this time, I
really do not know which way we can go. I am hopefully going to do
some good selling job to HEW that we are funded for next year. I
think it is a valuable experience that we would lose if we did not
have it.
Mr. MATSON. Mr. Chairman, I wonder if I could make a short response to a statement that I believe the gentleman from the Justice
Department made.
Mr. RONCALIO. Yes.
Mr. MATSON. That is the cutback in jurisdiction. We find it very
common in Minnesota that has more than one Indian tribe, particularly the Red Lake Indian Reservation, which is not a member reservation of the Minnesota Chippewa Tribe.
Mr. RONCALIO. What is it ~
Mr. MATSON. It is its own tribe, the Red Lake Bands, Pembina.
Mr. RONCALIO. Canadians originally ~
Mr. MATSON. There were perhaps some that came from Canada.
Mr. RONCALIO. Basically United States ~
Mr. MATSON. Yes; residents of the United States.
Mr. RONCALIO. They have their own sovereignty and all ~
Mr. MATSON. That is correct. I believe when Public Law 280 was
passed, Red Lake was excepted out of the Indian country that the
jurisdiction was passed for. At any rate, there are many enrollees at
Redlake that reside within the bounds of the reservations, posing the
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Minnesota Chippewa Tribe, and I think that,many of these families
would view themselves as Leech Lakers, for example, or Wlll~e
Earthers or Fond du Lacers, this type of thing, and I think that their
main identity is as Indians .and per~aps a:s Chippewas, and therefore
I think it makes sense that If there IS a tribal court system set up, the
jurisdiction passes to the court over the children as well as whose parents happen to be enrolled in that particular r~e~atIOn.
.
Also as far as restricting it to children within the reservation, I
do not think this is what the Justice Department recommended, but
as is the case with many reservations ac.r0ss the country, ~he larger
cities are oftentimes just off the reservation, For example"I~.Mm~e
sota we have the Leech Lake Reservation and we have Bemidji, which
is just to the west of it, and we ~ave Grand Rapids just to the east
of it. A lot of times we have Indian families that are very. much affiliated with the reservation, but for some reason, and ?ftentI~~s w~en
the children are very young, the mother and father will be living Just
off the reservation.
Mr. RONCALIO. That is a good point.
.
Mr. AITKEN. Could I comment on Mrs. Foster's question, on confidentiality?
Were you directing it at adoption more so than anything else?
Ms. FOSTER. Yes; the confidentiality usually comes into play in a
case of an unwed mother who does not want the parents or the tribe
to know.
Mr. AITKEN. It is a unique situation for adoption of Indian children,
because Indian children have certain educational rights and educational benefits that they can have, but in order to gain these benefits,
they must be enrolled members of the tribe.
Mr. RONCALIO. That is right.
Mr. AITKEN. So what we have done is we can release the information..
to that child, what their blood quantum is, what tribe he is enrolled
in without giving the name of the parents.
Mr. RONCALIO. You have no State statutes that prohibit that now?
Wyoming used to have these statutes that were in conflict with that,
but you do not have them?
Mr. AITKEN. No, sir, but we have adoption policies and procedures
within our own officethat we have adopted.
Mr. RONCALIO. Gentlemen, I think this has been very, very good.
Mr. Clausen from California has just joined us. I want to go to
the next panel, if we may.
Mr. CLAUsEN.'Yes; thank you verv much,
I am sorry I was not able to be here. I am quite interested in the
thrust of what we are discussing and particularly as it relates to the
preamble of the legislation here. I will have a chance to visit with you,
Teno, and staff will brief me on this.
Mr. RONCALIO. Thank you again, gentlemen. We appreciate it very,
very much.
Mr. Wilford Gurneau, director, Native American Family and Children Services: Patricia Bellanger-any relation to Enrico Berlinguer,
the Secretary General of the Communist Party? He is giving my
people it lot of trouble these days, Also we have Beryl Bloom, director,
United Indian Group House, Minneapolis.

You can read your statements if you want to, or .we can. p~t them
in the record and you can comment, however you WIsh. If It IS short,
you can read it, fine.
..
h
.t
Let us take the entire study message and enter It mto t e committee's files of today's hearing record.
PANEL CONSISTING OF: PATRICIA BELLANGER, FIELD DIRECTOR,
AH-BE-NO-GEE CENTER FOR URBAN AND REGIONAL AFFAIRS,
UNIVERSITY OF MINNESOTA; BERYL BLOOM, DIRECTOR, UNITED
INDIAN GROUP HOUSE, MINNEAPOLIS, MINN.; AND WILFORD
GURNEAU, DIRECTOR, NATIVE AMERICAN FAMILY AND CHIL·
DREN SERVICES, MINNEAPOLIS, MINN.

Ms. BELLANGER. Mr. Chairman, rather than reading o~r study, we
would like to kind of explain. First o! all, this. colloquium we held
consisted of a group of about 100 native American pr~fessIOnals 111
the field of child abuse and neglect. These showed findmgs of these
workers which indicated the integrity of the Indian family c~early.
It also showed that the use of the extended fa~Ily as a portI.on of
the treatment was something that all of the different professionals
there used.
.
Some of the people that attended our hearing are m the room and
will be testifying.
.
.
Also, it showed clearly that usmg treatment tech!llqUes that were
modified for Indian clients worked better; also Indian people working with Indian people. This is how the study came out all the way
through.
.
.
. . . .
'.
One of the things that It pomted ou~ was a jurisdictional quest;ton.
That Indian pearle should have the right to control t~eIr own lIv.es,
this Self-Determination Act. vVe fully support the Mmnesota Chippewa Tribe's stand. ",Ve feel that is clearly one of our rights.
I am from Cass County. I remember quite well the way the county
was before the coordination between the tribe and the county. I left
instead of staying there. [Laughter.]
But we also have to understand that in an urban area s~~h as
Minneapolis, perhaps half of the Indian people there .are OJIbwa.
We have Sioux, Winnebago people: Ch<?ctawsl every tribe that ;you
can think of. And in an urban settmg like this we have the United
Indian Group House, of which Beryl Bloon: is the director: I ~ the
field director up in the northe~sternar~a, WIlford Gurneau IS director
of the Native American Family Services. We work WIth all sorts of
children, but we also have the n~ed. no:w.. .
.
Right now the State has clear JUrISdICtIOn over our children ; and
the rate of our children being removed from the home is very, very
hizh in Minnesota. ·We would like to see the jurisdiction somehow,
ev~n in a working relationship such as Cass County and the tribe,
but we would rather work in a relationship with the tribe itself in
the jurisdictional setting somehow, possibly that we have an advisory
committee set up in an urban area that would include members that
are already working in the field.
.
.
.
.
",Vorking in child abuse and neglect and workmg m SOCIal service
agencies, perhaps a council might be set up. Indian people always
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work better in councils. We talk together, think together and come
out with conclusions that make sense to us. And that this council
should be in charge of licensing foster homes, assisting case planning
for families, and in need of foster care or whatever, assisting III
placing these children themselves.
.,
There is a demonstration project through the national child abuse
and neglect project called Ku Nak We Sha' out in Oregon, Toppenish,
that has sort of that thing going. I went to see that program and was
very impressed with the working rel~tionship t~at I saw between ~he
county and the Indian people, the police and Iridian people. The police
were bringing the children in there instead of taking them to the
emergency shelter home for the county.
We saw that the placements were better for the children: They did
not stay in placement long. If the workers saw that the family :vas out
partying or something, the workers would go grab that family and
bring them back and say, "Hey, you got kids," and it was a better relationship that I saw that could work for us.
Mr. CLAUSEK. 'Where was that 1
Ms. BELLANGER. Ku N ak We Sha' in Toppenish, Oreg.
. .
.,
Mr. CLAUSEN. In Oregon?
Ms. BELLANGER. Yes. It is part of the-It IS a darnonstration project.
It is an emergency shelter home basis. The Yakima Tribe has that
thing, but I think it is a Public Law 280 State also. They work hand
in hand with the State. I think it really works well.
.
"
I think this planning agency or council would provide liaison .between Indian community and State and .local. agenCH'.s f~r chan?:~ng
local policies to better reflect Indian relatIonshIps, Indian/non-Indian
relationships.
. . . .
As an example of that I am not gomg to--we don't have It reflect in
the statement, but we have done things such as help legislate on the
State level the urban Indians' problems and everythmg to try and
change that. This council would have a better chance at looking at
.
these things and better chance to help us work together.
Also there is another problem that we see that we would Iike to
address, that all of the money coming into the State to the local level,
the county government, clearly marked f01.Iridian use, for welfare, be
identified and addressed through the advisory councils SUC~l as title
IV of the Indian Education Act. They have ndvisory councils on the
local level, State level and national level that show how that money
should be channeled.
We have seen that that has helped Indian children go to .school.
vVe have seen the parents begin to interact with the sch?ol. DIfferent
thinzs are happening. We can see that happening al~o If the mon;-y,
for l~stance $478000 is coming into the State of Minnesota for in. digent Indi~n acc~unts. It goes directly to the State. and here ,:ve are
and then into the county welfare and they are placing our children.
Ms. BLOOM. On Febnlary 1 of this year in Hennepin County they
received approximately $525,000 f:om the Stat~, of indigent State
monevs and they had 190 children m placement. They were servicmg
190 ~hiidren in 'Hennepin County ,with. these mon~ys. 150 of these
children were in foster homes, not IdentIfied as. Iridian foster homes,
but foster care facilities. and 40 of these were m what we call rules
5 and 8 in the State of Minnesota, residential treatment centers.

VV:e rUll; a pr?gram that can accommodate 30 youths and we have a
service WI~h this ~ounty and at tl:IS time we are full to capacity, but
we are being utilized by Hennepin County, only 10 of our residents
are placementsfrom Hennepin County.
So It dearly states there is a prejudice on the part of the local level
government that they are not utilizing the Indian community services
that are available even though we meet the criteria by the State be'
cause we are a State-licensed facility.
You ~no,:"" it is-another area of our concern from the group home
standpoint IS. that we.also need s?-elter for younger children as Pat was
saymg, and in 1976 in Hennepin County there were 425 children in
this age group taken out of the home and placed in shelter homes for
anywhere from 2 days to 7 days and maybe 5 or 6 days the family was
not notified where their children were.
And the percentage was that there was 22.6 percent of these kidswe don't even comprise populationwise 1.7 percent in Hennepin
County-so it is very clearly demonstrated by these statistics that there
is a need for Indian jurisdictional rights, the advisory council that Pat
is talking about, and we are competent to handle our own affairs.
Mr. GURNEAU. Thank you, Mr. Chairman.
I am Wilford Gurneau, I am from Minnesota. I live in Minneapolis,
but was horn and raised on the Red Lake Indian Reservation. Our
agency. Native American Family and Children Services, is dealing
with crisis situations in that we interview in behalf of families that are
going to court or termination hearings and we are in the field of reuniting families.
We are also in full support of the resolution spoken to by Mr. Bob
Aitken and the panel before us. We know well that thev are shortstaffed and they cannot cover the reservations that they are to cover.
Now we have two cases from Minneapolis going up north that are in
the delegation now.
But to get down to what I am saying is, I would like to rather than
elaborate or read my testimony, I would like to put my views on that.
Over the years, since 1972 until December of 1977, our agency was
successful in reuniting 211 children back with their natural parents.
These cases involved where there were termination rights by the courts
in custody hearings and negotiations with counties and returning the
chi' drr n back to their families.
May I add, I think that a professional person should be left alone
to do this. I negate that. I think that a person that involves himself
with child welfare can learn these practices and put them well to use,
as we have demonstrated. vVe were not professionals, but we were
successful in returning 211 children back to their natural parents. I
would consider myself a paraprofessional.
The real case IS that the children were returned to their natural
parents. We found that about 80 percent of the casework involved there
was no delivery of services whatsoever. This prompted the worker who
was involved with these families to do an. about-fare and work to get
the children back because they did not follow the rules and regulations
as mandated by the State regulations in that we remind the workers in
each county that they are there for the specific reason to keep families
together and not to break them up.
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At the beginning of their: casework they have ~ailed to do this. This
is why we were successful m returmng these children, A lot of these
cases some of the cases we do not hear of and it is too late, is that
we hew what was going on. There was no followup or there was ?O
following of rules and regulations by the States. The SOCIal service
practice was sloppy and we have asked help from the State. ~epartment
of public welfare to intercede in ~ur behalf and the families' behalf,
which they have not done. They WIll not help us WIth this,
We knew what was happening in the State. No help came from anyone. We had only one recourse left open to us. That was to call m the
Health, Education, and Welfare Civil Rights Department, !Iea!th
and Social Services Division. We showed there was discrimination
against native Americans in Minnesota.
Mr. CLAUSEN. Against what?
Mr. GURNEAU. There was discrimination involved in services in regard to foster parent adoption of children in the.S~ate.of Minnesota,
So Health and Education Region 5 of HEW CIVIl RIghts DIVISIOn
came to Minnesota and did their study, their investig-ll;tio~, and found
the State of Minnesota in noncompliance WIth the CIVIl RIghts Act of
1964 in regard to foster parent adoption. That has been 11 months ago
and to this day the State departmen~ of public welfare has done nothing to remedy these matters even WIth the thr~at that they may lose
their Federal funding in foster care an~ adoption. .
Also, if I may get back to the fundmg part of It, we have been
operational since 1972. We have not had any large grants from HEW
or any larze foundations in the State of Minnesota or elsewhere even
though weohave disseminated proposals time and .again. We were in a
catch-22 situation. We are not from the reservation, we are not professional people, we cannot be licensed because we don't have any
money, but we did struggle along piecemeal, church groups, perhaps
$5,000 or $6,000 here and there to keep us gomg.
It was a year and a half, almost 2 ,Years, that I worked by myself
without pay to keep this program gOlI~g, spending $?,OOO of my own
money, which I. could not afford, .durmg that interim, I got so far
behind on my bills and I have a bill of sale-I had to sell my house
to satisfy my bills.
.
I showed the lady this. This is what is going on in Minnesota. We
know it is happening, it is wrong, b';lt somebody ~a~ to do the work.
We are all dedicated people to our children, and this IS why I say that
we in the urban areas need help in the way of funds,
.
Mr. RONCALIO. We understand that is a very serIOUS and. tragic review of the facts in Minnesota. We hope we can do somethmg to correct it.
.
Mr. GURNEAU. Also, Mr. Chairman, what I sayis backed up m my
testimony, that from HEW to the State of Mmnesota and other
plans----Mr. RONCALIO. We will have this admitted mto the record.
Thank you. We thank you very much.
Are there questions?
Mr. CLAUSEN. Yes; Mr. Chairman.
..
.
I am intrigued by your testimony,. and please a~cept .my sincerity
when I say that you shouldn't apologize for not quite bemg a professional, because we have so many professionals that are so professional
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that they lose sight of what the problems really are. You indicated
there were some churches working with you.
Mr. GURNEAU. Yes.
Mr. CLAUSEN. 'Vhen I read all of this and I can only go b.ack. to
some of the things I observed out in my own congressional .dIs~nct,
there are church organizations and there are church organ.IzatlO!1s,
some that are verv effective in their own programs and dealing With
their own people. "I just made a note ~lere: ! ou made refer~nce to the
idea of working with the tribe. That IS precisely what I do m my own
area. I try to work with them and their council. ~ have .a~ ~rea wh~re
we have tried to intezrate most of the commumty activities outside
of the tribe working ;ith and in the tribal council, and we have had
a tremendous amount of success in integrating all the programs into
the kind of thing that would be beneficial to Indians and non-Tndians
ili~
d
Going back to the church organizations again, have you talke .to
some of the Mormon Churches because they have a tremendous family
program? It is just a matter of people knowing ~ow to proceed, ho~
to set these thmgs up and develop their own funding, I have se~n this
occur with Seventh Day Adventists in our area. They have their own
welfare program. There is no Government money.Lut they really take
care of themselves and this is what I read you saymg. You would like
to work with that direction.
Have you had a chance to visit with any of them to get l!' clt:ar-?ut
understanding and a philosophy of how they handle t~e. revitalization
of the family unit, how they hold together, and the families a:e nothmg
more than a group of people that go to make up a community i Have
you had a chance to VIsit with them?
Ms. BELLANGER. No; I haven't, sir. We talked about the integrity
of the family, you know, just talking amongst ourselves and amongst
tho tribes and everything. I think that native American people really
have a much better understanding than most non-Indian people of
family.
When we talk about family and extended family, we mean more
than parents and grandparents and everything.
Mr. CLAUSEN. Oh, yes.
Ms. BELLANGER. I think you are right. I observed the Mormon
Church. I have never really talked to anyone there.
Mr. CLAUSEN. The only reason I say that is that dearly, whatever
vou would learn from them, you would want to have it adapted to your
objectives, your own "goals of self-determinatio~" an~ t:h~t sort
of thing. I only suggest that I have seen a proven situation III any
number of cases and it is reflected in my mail, Teno. They do not come
asking us for help. All they "Vant to do is be in a position where they
can help themselves.
So I think in many cases w~ get hung up on the. fact we have to have
money to accomplish these things when, m fact, If yo~ can le~rn how
ot.hers are doing it, it might be tremendously beneficial, I thmk that
the very fact that we have set up, if :you re~ember, Ten?, one.of the
revenue-sharing programs, we made It possible for Indian tribes to
qualify for revenue-sharing.
.
One of the reasons I supporte~ it was it permit~~d them t? ~~ their
own thing and be treated just Iike any other political subdivision of
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our Federal system of government. They administer their own affairs,
so that concept and that principle would permit the people in the given
area to address the problems and all the variables and set the priorities.
You made reference to your ability to work on a demonstration project, the county, the police, the Indian people, for the placement of
children. This is the kind of thing we are talking about. I think so
many times we have so many categories of programs, Teno. If we
could bring all these categories together into a consolidation of some
of these funds and get them up in there in a fair allocation formula,
you would not have to come to Washington.
Ms. BELLANGER. I agree with that.
Ms. BLOOM. Identifying the moneys coming into the State available
for Indian services, you know, If the moneys comeMr. CLAUSEN. You want to control everything. We just want to help
people, not control everything.
Mr. RONCALIO. With respect to your reference to the Toppenish,
Wash., program, I am glad to hear the reference to Maxine Robbins.
Do you work with her out there ~
Ms. BELLANGER. Yes.
Mr. RONCALIO. How do you pronounce the program, Ms. Bellanger i
Ms. BELLANGER. Ku Nak We Sha'.
Mr. RONOALIO. Thank you very, very much, You made an excellent
and helpful contribution to our work. I see your Congressman, Don
Fraser, has come in. We will call him now.
We are glad to see you, Don. You can read your statement or proceed in whatever wwypleases you.
[Prepared statement of Hon. Donald M. Fraser may be found in the
appendix.]

overall population. We estimate that the native American population
is about 4 percent of the population of our city.
Under sections 101(e) and 102 (c) and (d) before transfer of the
Indian youth, the local agency would have to notify the member as
well as the tribe with which the youth has significant contact. Although this appears to be an insignificant burden, we are told by people who are familiar with this that this is not likely to work well in
an urban setting. So we would like to ask the subcommittee to consider amending the act to include a provision for designation by the
Secretary of a suitable Indian organization in an urban area which
has a large Indian population, which could serve as a quasi-representa.
tive of the tribe for notification purposes.
Mr. RONOALIO. Let us stop there. Does that sit welt~ I am trying
to coordinate with the Senate. Does that sit all right ~
Mr. TAYLOR. It would be new, but I think that it is an intriguing
idea.
Mr. RONOALIO. Why do we not entertain it ~
Ms. MARKS. We have had objections to that provision by the National Congress of American Indians. However, I think that the provision has never been developed where they could actually take an adequate look at it.
Mr. RONOALIO. Why do we not try it ~
Ms. MARKS. Their immediate concerns have been whether the tribes
agree that, in fact, it is the tribe who has the relationship to the child.
Therefore, they feel that if some arrangement could be worked out
possibly with the urban organizations where they would also be notified as well as the tribe, something like that might be much more
acceptable.
MI'. RONCALIO. That is all right, sure.
MI'. FRASER. I think the fear is it will not function, so this will
provide an alternative means of notification.
Ms. MARKS. Right.
MI'. FRASER. Now, section 202(a) would allow the Secretary to establish Indian development programs off the reservation. This could
be very helpful to those of us in the urban setting. Our fear is the
BIA is too much reservation oriented.
MI'. RONOALIO. It is out West, no question about that.
MI'. FRASER. So the subcommittee might mandate the establishment
of programs at a rate commensurate with a need in the area. In other
words, stronger language so the RIA would know the Congress intended they deal with the urban problem, as well as the reservation
problem.
Those are the two main suggestions that I wanted to offer to the
subcommittee.
Mr. RONCALIO. Maybe we can do it this way. One of them will be
in the statute and one in the report to see that they get attention.
Mr. TAYLOR. Mr. Fraser, I have one question particularly related
to Minneapolis. As this bill is presently drawn, it is designed to service
people who are members or eligible for membership in a federally
recognized tribe ~
Mr. FRASER. Ye.s.
MI'. TAYLOR. That eliminates Indian peonle who are members of
tribes not federally recognized. or people who are members of tribes

STATEMENT OFHON. DONALD M. FRASER, A U.S. REPRESENTATIVE
FROM THE STATE OF MINNESOTA
Mr. FRASER. I think it would be well for me to put my statement in
the record and speak informally a few moments.
Mr. RONOALIO. Fine. We will enter it in the appendix.
Let me first ask the students to come in and sit up here if you want
to. Grab a chair somewhere so you do not have to stand up.
Mr. FRASER. I am here to support the action by the subcommittee on
the Indian Child Welfare Act. I understand the administration has
not yet decided to offer its full support, but I hope enlightenment
will come their way.
Mr. RONOALIO. I hope so, too. This administration is just acquiescing
in 192 Federal employees being transferred from IRS and I do not
know what this administration is trying to do to incumbent Democrats, but I got news for them. Every time I turn around, they are just
not getting with it, if I may say so on the record.
Mr. FRASER. That is right.
Mr. RONOALIO. And this is another case we have here.
Mr. FRASER. Let me just comment on two sections of the Indian
Child Welfare Act. Those are sections 101(e) and l02(c) and (d). Let
me say, first, we have a large urban Indian population in our city, one
of the larger populations in the United States in proportion to our
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with whom the Federal relationship has been terminated with.
I wonder what percentage of the Lndian population in Minneapolis
would fall into that category, if you would know. If not, perhaps Mr.
Gu.neau could help.
Mr. FRASER. Yes; it exceeds my information.
Mr. GURNEAU. I do not have the exact figure on that.
Mr. TAYLOR. We have received testimony on this problem and it
could be a problem in Minneapolis, which is why I asked the question.
We will have other testimony later today.
Mr. FRASER. It may be that we can find out. We just do not know
at this point.
Mr. RONCALIO. Thank you very much. We appreciate your help.
We are hoping to work this out in legislation that will be identical
with the Senate-passed version or something they will accept if we
change it, so we do not have to go to conference and we can get a bill
signed.
Mr. FRASER. I am all for that.
Mr. CLAUSEN. Thanks. We will stay in touch with you.
Mr. RONCALIO. We have two votes. I suspect if we are going back to
Humphrey-Hawkins, that is a vote to approve the journal.
We will go on with the hearing; we will not bother with the
floor activity. That is the second bell. You have 10 more minutes.
The next witness is Omie Brown, director, Urban Indian Child
Resource Center, Oakland, Calif.
[Combined prepared statement of Omie Brown and J acquelyne
Arrowsmith may be found in the appendix.]

Before the establishment of the resource center, most of the Indian
children identified as being neglected were immediately taken up by
the county court or welfare system and placed in non-Indian foster
homes, As a result, Indian children end ~p in hom~s of a foreign culture with very little chance of ever returnmg to their rightful parents.
The center is located in the San Francisco Bay area and serves a
population of ·4:5,000 native American Indians. Eighty percen~ of t~e
Indians are mobile and often return to their homeland. WIth this
fact in mind, the center provides a linkage between urban and reservation living. Aid is given to the Indian families in a broad array of
services ranging from the availability of emergency food and clothing to identifying Indian homes to be licensed as foster homes.
The center has served 215 families which becomes approximately
1,500 clients when each family member is counted individually.
Ms. BROWN. There are Indian children placed out of Indian homes.
At the time we started the Urban Indian Child Resource Center,
there was only one Indian home licensed through Alameda County.
We now have 7 and potentially licensing at least 10 more within the
next 15 months or so.
Mr. RONCALIO. Is Alameda County directly south of Richmond ~
Ms. BROWN. Yes.
Mr. RONCALIO. Between Richmond and San Leandro ~
Ms. BROWN. I think it is west and south-south, yes, between them.
Ms. ARROWSMITH. Also, of this number of clients received, they represent 39 different tribes, many of whom are California residents.
There are at least 500 persons they receive with family friends, and
they are from the community. This number increases as the resource
becomes more established in the community.
The staff is unique in that all are Indians except our bookkeeper,
and they number 17 and they come from 11 different tribes.
Ms. BROWN. Of those staff members, I guess we only have one with
a masters degree, the rest have associates of arts or are not degreed,
but they do have the sensitivity to the Indian community which we
do not find in the county social services agencies.
Ms. ARROWSMITH. Many of them are continuing on with their schooling on their own time. The board members exist of professional Indians, seven of us are registered nurses and there is a teach,er f~or.n
the community; they are all on board. They represent, I think It IS
eight different tribes. The Indian Nurses of California, Inc., is a nonprofit organization established in 1972. The nurses represent 35 tribes
and reside throughout the State of California. The Indian Nurses of
California Executive Council acts as the board of directors for the
Urban Indian Child Resource Center and meets quarterly to monitor
the center's activities.
Our recommendations are that S. 1214 needs to be strengthened but
has to become law as it is essential to reduce external placement of Indian children and increase the capacity of young Indian families to
understand child development and utilize community resources.
We respectfully suggest that the definition of "Indian" be changed
to read as follows:
"Indian" or "Indians," unless otherwise designated, means any individual who (1), irrespective of whether he or she lives on or near

PANEL FROM THE URBAN INDIAN CHILD RESOURCE CENTER CON·
SISTING OF: OMIE BROWN, DIRECTOR; AND C. JACQUELYNE
ARROWSMITH, BOARD MEMBER
Mr. ~ONCALIO. This is the Oakland demonstration project and we
are anxI~us to hear what you have to say; we appreciate your coming.
You go right ahead.
Ms. ARROWSMITH. I am .Jacquelyne Arrowsmith and I am a board
member for the center. I am going to read this since this whole procedure is new to me. I will make side comments from the statement.
Ms. BROWN. I would like to make comments after she has finished.
Mr. RONCALIO. OK.
Ms. ARROWSMITH. The Urban Child Resource Center and Indian
Nurses of California, Inc., based on experience in the field of child
welfar~, strongly support S. 1214. However, in its present working
f~rm, It excludes thousands, of deserving and eligible American Indians, specifically those Indians who are members of federally terminated tribes. By rewriting the definition of Indian in section 4 paragraph (b), this possible oversight would be rectified.
'
The Urban Indian Child Resource Center was founded 3 years ago
by Indian Nurses of California, Inc. The center was the first urban
Indian project funded through the National Institute of Child Abuse
an~ Neglect in 1975. The center's main objective is to help Indian
children who become innocent victims of parental nezlect and/or
~~
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a reservation, is a member of a tribe, band, or other organized group
of Indians, including those tribes, bands, or groups terminated since
1940 and those recognized now or in the future by the State in which
they reside, or who is a descendent, in the first or second degree, of any
such member or (2) is an Eskimo or Aleut or other Alaska Native, or
(;)) is determined to be an Indian under regulations promulgated by
the Secretary.
We recommend that Indians rally to support this bill, S. 1214.
Mr. RONCALIO. Would you put a Hawaiian native in there, too, since
you are in California, and we have quite a few from Hawaii?
Ms. ARROWSMITH. Usually Hawaiians do not consider themselves in
this area.
Mr. RONCALIO. They are looking around now for some friends and
I know that to be a fact. I just wondered about that, do we need that
sort of definition in the bill.
Ms. BROWN. What we are experiencing is where you have an agency
or group of people, Indian children fall !nto the cracks ~nd no OI~e else
does anything about them. The reservation Indians don't recog~llze us
and especially in cases where a good percentage of our population are
our clients, our customers, are or have been relocated by Bureau of
Indian Affairs.
Now they are considered terminated; they are no longer considered
Indians now that they are relocated to the urban areas m that there
needs to be a definition. Also, the California Indians who are expertencing very much the same problems.
Mr. RONCALIO. Problems would arise because of problems for funding purposes, also that definition for establishing blood quan~um for
distribution of funds which has been left the criterion of the tribe, The
tribe can say who is an Indian, not us, not the Congress. We have
pretty much left that to the tribes over the decades.
We will try to redress that problem in the report language so that
at least we know that the problem is there and maybe we can do something there.
.
Ms. ARROWSMITH. This definition was taken in part from Public Law
94-43.
..
.
.
h
b 9Mr. RONCALIO. But you broaden It Just a little to mclude t e ur an,
Ms. ARROWSMITH. No; we have let out some of it.
Mr. RONCALIO. That is good to know. Maybe we can carryon.
Mr. TAYLOR. That is the Indian Health Care Improvement Act, Mr.
Roncalio.
Ms. BROWN. That would be more applicable to the non-federally
recoznized tribes as well as the urban Indian population.
M~. RONCALIO.' And those who have been terminated since the act.
We think you have made a good statement. Thank you very, very
much.
. I di
Ms. BROWN. I want to add, Mr. Chairman, that by not mc u .m.g
the-by limiting it to the fe?erally recognized. tribes, it makes It.
very difficult to carry out services for urban Indians and people that
are not reccznized by the Federal Government, and that represents,
as you know~ there are approximately 1 million Indians in the Natio~
today and there are 500,000 of them that live m urban areas; and of
those according to statistics, the age tends to be lower. I know that
in our own caseload, that we, and our parents, are much younger than
the national average.

Mr. JACKSON. I was curious what percentage of your caseload would
fall into the category of people from nonrecognized tribes?
Ms. BROWN. What percentage?
Mr. JACKSON. Roughly.
Ms. BROWN. If you are talking about-if you are specifically talking about enrolled members of our clients, I would say half of them
are enrolled, half of them are not.
Mr. JACKSON. Thank you.
Ms. BROWN. And if you are talking about California Indians, we
really don't have enrollment per se; they have different criteria and
that creates somethin~ else. The rest of the population are enrolled
on reservations, but they often do not get the services that are extended to the reservation Indians and what weare saying is that
there is-that we recognize that reservation Indians have to have the
services that they are receiving; Lord knows if they don't get enough
of it. But equally as important, that urban Indians are experiencing
the same thing. 'When we went for funds to the county for title 20,
we were told that we were No. 351 down the list. To compete for that
on a small scale of numbers becomes very difficult.
Mr. JACKSON. Is the National Institute for Child Abuse and Neglect
the sole source of yo~r funding i
Ms. BROWN. At this POInt, we have a full foster home recruitment
from title 20, but this is the last veal' of our funds. We know, according to the Office- of Child Development reports on Indian state of the
arts, that all of the urban child welfare programs operated by Indians
are having financial problems and most of them have to close because
they cannot relocate or cannot locate funds.
Mr. TAYLOR. ·What is your operating budget for the past year?
Ms. BROWN. We have a $250,000 operating budget which includes a
small research project of $48,000 at this time and this is again, I say,
our last year of our demonstration funds, and it is much more difficult
to find funds for an urban Indian project, especially in the area of
child welfare.
.
Mr. RONCALIO. Let me go off the record here.
[Discussion off the record.]
Mr. RONCALIO. OK; back on the record again.
Thank you both for your statement. ·We appreciate your coming to
help us with our work.
Dorothy Buzawa, supervisor of operations, ARENA Project, accompanied by Mary Jane Fales.
[Combined prepared statement of Mary Jane Fales and Dorothy
Buzawa may be found in the appendix.]
PANEL FROM THE ARENA PROJECT CONSISTING OF: DOROTHY
BUZAWA, SUPERVISOR OF THE EXCHANGE; AND MARY JANE
FALES, DIRECTOR

Mr. RONCALIO. You may read your statement verbatim if you like
you can just comment, and we will put it in the record.
Ms. Buzawe. Good morning; we are very glad to be here. This is
Mary Jane Fales, director of the ARENA project; I am Dorothy
Buzawa, supervisor of the Exchange and head of the Indian adoption
project. We are part of the North American Center on Adoption which
01'
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is a division of the Child Welfare League of America. The North
American Center is concerned in breaking down all the .barriers that
prevent children from being placed in a permanent home m the United
States.
ARENA goes back 10 years to 1967 and during these 10 years we
have placed over 2,000, helped to place over 2,000 children. As a ~re
cursor of this, the Indian adoption project start~d in 1.957 and durmg
this 20 years, we have helped place about 800 Indian children. We have
also been concerned with placing them in race where possible and we
have become increasingly successful in facilitating the~e I!laceme,!1ts
in the last several years. We have also become very actn:e m helpmg
States and recruitment groups to learn how to more effectively find Indian homes for their children.
We have also had the privilege of working with Indian advocate
groups such as the Association of American Indian Affairs and the
National Congress of American Indians. Weare very pleased to see
that they have been pushing for legislation to help children so that
so many are not removed from their f:tmilies.
.
.
We would like to, today, support title 2 of the bill, particularly the
family development program because we thmk It wou~d be really
helpful in helping Indian families and, along with that, titles 3 and 4.
However, we have very serious questions about the first title..
Ms. FALES. You will have to excuse me, this IS the first time I have
testified, and I am not going to be making a very popular state~ent
around here which is not to support title 1. We very strongly believe
in the need for keeping children in their biolozical families whenever
possible and when that is not. possible, we rea~fy ye~y strongly can see
that children need to remain m a culture that IS similar to t?'e ~m~ that
they have. And we believe that t?~ bill, the heart of the bill IS III the
right place, but some of the provisions III there we feel may instead of
helping children, may instead cause, .some .problems. We have some
real serious concerns about the way III WhICh that may affe~t. many
of the youngsters particularly those youngsters who are not living on
the reservations.
I see that now we have close to 1,000 youngsters who are. legally free
for adoption registered with us from all ~)Ve~ North America, Canada,
and the United States and a small, but significant percentage of those
youngsters have some portion of their culture Indian related. Most of
the youngsters do not and have not lived on. a reservation. M8:ny of
those youngsters are not infants, we are talkmg about older children
and we are very concerned that many of these children under that law,
title 1, would be prevented from having a permanent home instead of
helped to having one.
I feel that we see many children lingering i~ foster care all over the
country black Chicano, Puerto Rican.and white and we hope to knock
down these b~rriers, not build them up. We are h~PP¥ to hear, and
one of the major questions we had, was the constitutional question
which seemed to have been addressed by a number of groups and y;e
are pleased to see the waiver clause :nay be put III and that sounds like
that might handle many of the quest~ons we ~ad. there,
But I think we get to real questions of jurisdiction and how tha~
would be handled and those questions that really may affect many of
those youngsters not living on the reservation. For example, the

psychological parent has been, I think, used in courts all over the
country to perceive that many youngsters can develop psychological
parents. Many of the youngsters not on reservations are in foster
homes where they built up psychological ties. They may be Indian, but
not of the same tribe. Those foster parents may have one foster parent
who is not eligible for a tribal membership, but be Indian, or they
may be non-Indian. Many of the youngsters we ~re talking about
have significant amouncs of other heritages, like this year we placed
some black Indian youngsters in a black home.
There, I think, that they will be more comfortable. Their identity
problems will be less in the black culture than they will be in the
Indian culture as an example of some of these youngsters.
We are concerned about what determines significant contact with
an Indian tribe. That is in there because many of the youngsters we
are talking about not on the reservation have not had, they don't relate
necessarily to the tribe and particularly those youngsters who do
have significant amounts of other minorities in their blood, in their
cultural background; we are concerned about the biological relationships that some of these youngsters have with their non-Indian biological parents and what does this mean if they have, for example, a
child who is half Caucasian and has lived with a grandparent on the
Caucasian side and has some ties.
The way the law is written in title 1, there may be real restrictions
to these youngsters being able to maintain those biological ties and
contacts.
We have real concerns about what it means to transfer. What about
those youngsters who have more than one Indian tribal background ~
Which tribe, the jurisdictional question is again, and the time delays.
I know as a social worker and adoption worker for many years I have
been in courts many times presenting cases on children where there
was no question about the parent has time to surrender, there was no
question about their cultural heritage or the home. It has still taken
a tremendous amount of legal complications and time and we are just
really concerned that there may be even more problems in releasing
many of these youngsters who have not had, whose parents may want
to release them.
Mr. RONCALIO. You heard the witness who preceded you regarding,
particularly with the Chippewa, the problem of having to have a second notification. I notice your 102(g) criticisms here are the fact
that when you have to give notice you think it invades the privacy of
parents by having to serve that notice on the chief of the tribe. That
is a real problem there.
Ms. FALES. We have concerns, I guess, because we feel that if the
parent chooses to move off the r~servation and make s~m~ determination over the future of their child, that you know this IS, I guess I
am interpreting and I am not a lawyer so I am not sure I am following the legal language here, but that if the parent has the right to
waiver notification and chooses to go into the State court sometimes
that seems more fair to the privacy or rights of that parent. I am
thinking if you can say if you choose to move to California or say
your daughter chose to move to California and have a child out of
wedlock, that your own council back in your home town wouldn't
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have to be notified of the interests of that child or what is happening
with that child and have a right to determine the future of that child.
We have some real concerns over that.
Mr. RONCALIO. Is this a realistic concern ~.
.,
Ms. FALES. You mean that the parents' privacy-e-I thmk If ~hey
chose not to remain on the reservation, shouldn't they have s?me rIght
to the privacy of what happens to their lives off the reservation.
Mr. RONCALIO. That is a little different thing, of course..
.
Mr. TAYLOR. We had other testimony in this same direction a
month ago, Mr. Roncalio, and in fact these are some of the alterations
being considered in this revised draft. . .. .
Mr. RONCALIO. vVhat IS BIA suggestmg in Its draft ~
Mr. TAYLOR. Among other things, exactly wha.t l\~s. ;Fll;les refers to.
~Vhen an application is made for a transfer of JUriSdICtIOn of a case
out of the State court to tribal court, the parent involved would have
some right to consent.
Mr. RONCALIO. But this is an objection to some chief executive officer of the tribe or other person being also notified. This is the objection that she states.
Mr. TAYLOR. I think the objection is overly broad.
Mr. RONCALIO. I do, too.
Mr. TAYLOR. The notice is appropriate, but the parent should have
a sav in the process and that is being considered.
Ms. FALES. We also have major concerns about the time period for
the youngsters.
Ms. BUZAWA. Particularly in 101 (c) where the bill would allow
parent or parents to withdraw consent up to finalization of adoption.
We feel this is much too long a period of time. Because that can drag
on and in States now it can be 6 months, 1 year, or 1% years and
that would mean that the child and adoptive home is not able to make
a commitment to where he is, the parents are not sure) the adoptive
parents are not sure any day that consent could be withdrawn.
Mr. TAYLOR. I might say that is another area that is under consideration for some amendments.
Ms. BUZAWA. We would suggest that 30 days be a sufficient time for
the biological parents to be sure that they are doing what they want
and
. that they have had counseling and are fully. aware of what is
gomz on.
Mr. RONCALIO. I am getting so old, I 00 not understand terms after
so many years of practicing law and 10 years around here. What is
the distinction between a biological parent and natural parent ~
Ms. BUZAWA. I think the terminology is changed recently. Natural
sounds like one thing and unnatural would be something else so
biological does not have too much of a negative connotation to it. It is
just a statement of bet.
Ms. FALES. Social work lingo.
Mr. RONCALIO. Social worker lingo, OK.
.
Ms. BUZAWA. SO we would make a suggestion of 30 days as being
adequate time to change the consent.
Also, we would like to see some accountability system put into this
bill so that every child that is in placement can be viewed or reviewed
every 6 months or at some other length of interval. I see a head
nodding--

Ms. MARKS. Yes.
Ms. BUZAWA. SO that the child can get back to its own family if
that family has been rehabilitated ~nd. is able to take t)1e child, t.hat
would be fantastic. If need be, the child ISfree then to go mto adoption,
too. But this accountability system would be really very good. .
I know in other pending legislation, H.R. 7200 or S. 1928, that this
is being considered, too.
Mr. RoNCALIO. OK, ladies.
Ms. FOSTER. I have a question, Mr. Chairman.
Ms. Fales, you said that you had about 1,000 children presently
on a list of children who are available for adoption ~
Ms. FALES. These are children from all over North America.
Ms. FOSTER. Nationwide at the present time.
Ms. FALES. Canada and the United States.
Ms. FOSTER. And a percentage of those were Indian ~
Ms. FALES. A small percentage at this point are Indian youngsters.
Ms. FOSTER. Do you know how many that would be ~
Ms. BUZAWA. Around 20 or 25.
Ms. FOSTER. The percentage ~
Ms. BUZAWA. No, the number.
Ms. FOSTER. Do you have any knowledge of-let me ask you the
other way, How do these children come. to this list ~ Is this voluntary
or involuntary consent ~
Ms. FALES. You are talking about two things. The referral to our
organization was voluntary on the part of the agencies who are looking for an adoptive home Tor these youngsters. These are ·all children
whose legal rights 'have been terminated previously. But as far as
whether 1 would say that probably better than 50 percent of these
youngsters have had involuntary termination of parental rights and
the other half may have had voluntary termination Where the parents
have given their permission. So it differs according to each case.
Ms. FOSTER. In the ease where the original action which led to the
child being placed for adoption was involuntary, don't you feel in
that situation that a tribe should have a right to come in and act as
an additional protective source for the children ~
Ms. FALES. Well, in for example those 50 percent of youngsters
where it has been involuntary!
Ms. FOSTER. Yes.
Ms. FALES. The recruitment of Indian homes on the part of the
a~ency might be without identifying perhaps the privacy of the
biological parent, should definitely be considered.
Ms. FOSTER. But in involuntary consent you have a privacy concern; but where a child is being placed involuntarily through a court
proceeding, don't you think in that situation--Ms. FALES. As 'long as there are not time delays. That is one of
the concerns we have, that many of the youngsters get caught up in
the systems of finding homes which end up with the youngster growing old while the courts are trying to make some determination for
them. And transferring all the jurisdictions.
Ms. FOSTER. In the case of adoption, is not the time in which somebody can withdraw consent in most State courts 90 days or longed
Ms. BUZAWA. It varies; 30,60, or 90.
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Ms. FOSTER. Are you distinguishing between withdrawing consent
and having to revoke the consent thro~gh proceedings] Up to ~O
days, you cam withdraw consent. There IS no proceeding under this
legislation; you can withdraw consent. After 10 ?ays and up to 90
days, there is a different system, you have to come mand .offer pro~f.
Ms. MARKS. That is in the staff draft. ~f we .can possibly clarI!y
for you, it would help. There has ~en a diSCUSSIO~ and a lot of ~s
cussion by staff about the consent withdrawal provision and possibly
amendments. Suggestions have been made that up until th~ ~nal
decree is an extensive period of time and probably should be limited
somewhat.
. .
Mr. Taylor's suggestion was something to ';f;~e effect of .gIvmg a
limited period of time where a consent could simply be Withdrawn
and then, after that particula~ point in time, still ll;llow~ng for a
petition of withdrawal but makmg It an mvoluntary situation where
there was a court proceeding to determine where the withdrawal was
needed. It would bea case where tJhe best interests of the child could
be considered by a neutral force at this point in time.
I realize that the problems of time c~nstraints are there, but my
feeling has been after reading a lot of testimony and talkmg to a number of people that there is a two-fold situation here. There is a need
to provide a child with a home, a good home as quickly as possible, but
there is also a need to make sure that that home IS really the answer
to that child's problems.
I have seen cases where it is my true honest opinion that there has
just been too much rushing. There has been a push, push, push, push
and all factors have not been adequately considered. And problems
have resulted 4 and 5 years later as a result of pushing too .fast .and
having a family which is not prepared to handle some of the situations
that they are going to be faced with in the future. This is another side
which I feel equally strong about.
Ms. FALES. I think that you are right in saying that often parents
are not adequately prepared; you are right in saying that perhaps not
all placements work out.
On the other hand, I do think that as overall studies have shown
us that in terms of psychological adjustment of adult adoptees as
opposed to those who languished III foster care that the younger and
sooner a child is placed in a permanent setting the better chances
they have as adults in making psychological adjustments.
And that is if they can't be in their biological family, I also tremendously agree with the statement of this particu!ar. bill i~ addressing that many of these youngsters really could remam m their biological homes if adequate work was given to those parents.
Ms. MARKS. The other point I would like to address, if I may, is in
terms of the actual preference standards. I think that you are discussing, at least over the phone we were discussing, the problem of
handicapped kids.
Ms. FALES. Yes.
Ms. MARKS. At this point, it is my opinion that the bill would not
prevent the placement of a child in a non-Indian home if circumstances
warranted. What it does is to provide a statement, you shall give
preference to in absence of-then the big quotes "good cause to the

contrary." I think that does leave discretion there. I would hope sincerely that those preference standards ,,:ould be .co?sidered by the
social worker as an automatic step m the Iine, that It IS not somethmg
to be considered as a brand new element in social work. That to me is
what I would believe to be good social work. If those things are not
considered then somebody is not doing an adequate job in my opinion.
So I am concerned about the fact that people tell me that that may
be aI~ unnecessary time-consuming step. I think it is a very necessary
step. And while it may take some time, I think it should not be underestimated.
Ms. BUZAWA. What we have also found now is that in most States
they do have a preference, and it is working in substance, already
working.
Mr. TAYLOR. That is contrary to the evidence that the committee has
received because the evidence we are receiving is that of almost all
ethnic groups within this country, the sale one that has been singled
out for placement of children outside that ethnic group are American
Indians.
So, the information we have been receiving in the committee is
contrary to what you have said. There is a recent move in that direction.
Ms. BUZAWA. I am talking about the last couple years.
Ms. FALES. That isn't to say that enough has been done. I agree. We
do definitely, as social workers, needed an Indian culture, and I think
we need a lot more tools to find Indian families, and I think that that
is again more help in that regard outside those Indian families living
on the reservations who may be interested in adoption. I think there
have been barriers put up to them, too.
.
Ms. MARKS. This was also discussed by the staff, I would be mterested in seeing or hearing any ideas yo~ may have in terms of
keeping a register through the Bureau of Iridian Affairs or some other
Federal agency of potential homes. Some type of national coordination which might alleviate some of these problems.
Do you have any indications of what could be done in this area?
We would be happy to review any suggestions that you feel would
be~M
.
Ms. FALES. In essence, ARENA was set up to kind of do that, maintain the list, the problem has been that we are voluntary and there
is no mandate to register families. It is a hard thing to enforce agencies to do.
Ms. MARKS. Yes.
Ms. FALES. And that is the problem.
Mr. TAYLOR. I have read some of your testimony on these different
sections, pages 3, 4, and 5. Some of the problems you have noted we
have just discussed and are under consideration for amendments; some
of the objections you make such as ~atty noted., the prefer~nc~ provisions 1 think result because your interpretation of the bill IS not
an accurate one. Non-Indian placements have not been excluded from
consideration. And the significant contact test that is contained in the
bill is designed to solve the problem that you have talked about where
an Indian child is raised outside an Indian setting and has very limited or no contact with a tribe.
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· In a case like that the judge would have discretion on the application of preference standards and the application of the jurisdictional
standards. The whole purpose of the significant contact test was t.·
establish that sort of flexibility.
Ms. FALES. I guess we are just questioning it in practicing. I am
fearful in practice of seeing ?ow. that might be differently handled by
a variety of Judges and how It might cause time delays for the process.
Mr. RO!"CALIO. Thank you both very, very much. I got a suspicion
we are gomg to leave the language alone on page 8 and over to page 9
because when we balance all we have heard, it seems as though this
tries to solve the problem with the least amount of hassle:
That no final decree of adoption may be entered within ninety days after the
birth of such child or within ninety days after the parent or parents have given
written consent to the adoption, whichever is later.

You would prefer that shortened up a little?
Ms. FALES. Yes; I think what Ms. Marks was saying is true for most
children under the laws that in the States the par~nt always has a
right to contest in court after the case, but they have to go through the
court proceeding in order to do that.
Ms. MARKS. You may want to draft up some suggestions specifically, timetables or language that you feel is workable, I have not had an
opportunity to read what you have included in your statement, but I
would be very willing to talk with you by phone or communicate in
letter before we finish up with this. The big concern is that the bill has
got to work. It really has to work.
Ms. FALES. That is our concern, yes.
Ms. BUZAWA. Yes.
Mr. RONCALIO. Thank you both very, very much for helping us.
Suzanne Letendre, Northeast Indian Family Structure Project, Boston Indian Council, Inc., Jamaica Plain, Mass.
We are happy to have you here. We have your statement. You are
welcome to comment on this in 5 or 10 minutes if you would like or
you can read it verbatim, if you feel better doing that.
[Prepared statement of Suzanne Letendre may be found in the appendix.]
STATEMENT OF SUZANNE LETENDRE, DIRECTO:R, NORTHEAST
INDIAN FAMILY STRUCTURE PROJECT, BOSTON INDIAN COUN·
SEL, INC.

Ms. LETENDRE. I think I prefer to read it.
Mr. RONCALIO. Fine.
Ms. LETENDRE. Good morning, Mr. Chairman and members of the
subcommittee.
I am here to speak about the needs of Native American families
residing in the Northeast and the discriminatory nature of the Indian
Child Welfare Act of 1977. We-and I speak on behalf of the Northeast Iridian Family Structure Project and the Boston Indian Council,
Inc.-we do not challenge, but rather, strongly support those sections
of the bill which insure tribal court and tribal council, a significant
degree of authority in matters regarding the future of our children
when foster care and adoption determinations are made.

We do not object to the definition of "tribe" in t~is insta~ce
being limited to those tribes served by the Bureau of Indian Affairs.
We also approve .of ~hose .sections which p,rovide for the mvolvement
of Indian orgamzatlOills m 'areas of family .development an.d. child
protection. However, we most 'adamantly object to the definition .of
t'Indian" and "Indian organizati.on" (section 4(b) a:t;ld (<;1)), WhICh
deal with Indians outside the t.ribal ~ontext ar:d whleh,. If en.acted,
would unfairly exclude the vast majorrty of native Amerioans m the
Northeast from benefits, protection and much needed assistance provided for in the bill.
.
In the greater Boston area alone, where apptoximately 4,000
Native Americans reside we estimate as many as 300 Indian children
have been placed in fost~r or adoptive placement, the ~eat majority
of which were placed in non-Indian J:omes. ~n Maine where the
constituency, family structure and. child-rearing pr~ctl~es closely
resemble those of Native Americans m Boston and which IS the only
New England State with ravailabl« statistics, Indian children are
placed in fos,tel" homes at a P.8r-caplta rate 19.tlmes .greater than that
for non-Indians and two-thirds of such Indian children are placed
with non-Indian families.
The American Indian Policy Review Commission found that
Aroostook County, Maine had the highest p~acement .rate of !!,ny
county. This cu~rent rate of family ~hsruptlOn ~hat IS occurring
amongst the Mame-Massa:ehusetts Indian population has not gone
unnoticed. Both the native American commumty and the U.S.
Department of Health, Education, and W~lfare have recognized. the
need for special intervention and prevention programs for Indians
in the Northeast. They also have begun to take steps to develop a
program to address the situation.
The U.S. Department of HEW has granted the Boston Indian
Council, Inc., a small 'amount of funds on a short-term .basls. to
initiate a Northeast family support project to meet the special child
welfare needs of Indian people in New England. However, It IS
highly improbable, considering th.e ceiling 00l State title X~ funds,
that the State will be 'able to sustain this program beyond this year.
The project is a joint. effort ~f BIC and t.wo ~ndian organizations in
Maine the Central Maine Indian Association in Orono and the Associatio~ of Aroostook Indians in Houlton, to ensure the integrity and
stability of off-reservation Native American families, It is the hope ~f
the project staff that this collaborative effort ,,:111 protect the ethnic
heritage and political. birthright of native .Americans, enhght~n social
institutions to the umque needs and problems facmg the Indian community, and change the c~rrent :pattern~ of foster care as practiced for
Indian people by non-Iridian SOCIal service agencies.
Since the commencement of the project, our staff. has had. to d~al
with numerous blatant injustices .on ~he part of SOCIal agen~les WIth
regard to native American families m the Boston ~om~umty. Two
such instances dealt with single mothers who had their children taken
from them on rather dubious grounds and who desperately sought our
support to help them regain custody of their children.
The first case deals WIth a mother who had her child placed in.foster
care because on one occasion she was not at home when her child returned from nursery school. When the mother requested our assistance
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~n getting her child back, we immediately contacted the social worker
Involved and asked on what legal grounds was the child removed?
The social worker was ~pee~hless for there was no legitimate
grounds o~ WhICh she could justify her department's actions. Fortunately In this case we were Instrumental in quickly reuniting the child
WIth her mother and bother.
The second case involves a young mother who is presently in a foster
h?me and who has spent the most part of her life drifting from seven
different foster homes. A few months ago she also had her own child
taken from her.
.For several months .t~e State retained physical custody of her child
WIthout filmg any petit.ion, thus without filing a!!y petition, thus withou~ the apprOp!Iate legal sanctions for removmg and retaining the
child, When this matter finally came before the court, legal custody
was the!! temporar~ly transferred to the State. The mother is now
faced wI.th.a very difficult and demoralized process of trying to prove
tha~ she IS, m fact, a fit and capable mother.
Smce the social agencies involved disapprove of raising the child in
the mother's foster home where five other Indian children are currently bemg cared for, theyrecommend that either the mother change foster homes, thus contmumg the transient foster care syndrome or have
the 17-:year-old mother move into her own apartment, thus face the
economrc and emotional adjustment ~ urban living alone.
When we examms the Indian Child W elfare Act section 2 (a), we
find the probl,~m facmg o~r na~Ive A~erlCan constituency in the
Northeast preCI~ly as described in the bill, Yet by virtue of a most
res~rIctIve definition of "Indian'~ therein the benefits of the bill become
regionally discriminatory, Hence, the proposed legislation which purP?rts to be ~ general ac~, that is, Indian Child Welfare Act dealing
WIth a gene!I~ problem, III fact, fails to do so by failing to address the
prob~em as It ~s ~elt by t~o~e native Americans who are not included in
the bill's restrictive definition of "Indian."
. This definition of "Indian" is contrary to the drift of Indian legislatIon. In the pa~t two decades: Where Congress has dealt with Indians
outside the tribal context, a broader definition has always been used
for instance in (1) CETA tit~e. II~, (2) ANA urban and rural grants;
(3) Indian set-aside for nutrition In CSA, and (4) Indian Education
Act.
. One clea~ example of a less-restrictive definition can also be found
III the Indian Health Care Improvement Act, which I believe was
dealt WIth. by ~hIS commltte~ and which is enclosed with my testimony.
Our quest~on IS O!! what rational basis should this bill break from the
longstandIng policy of Congress most recently included in the Indian
Health Ca~e Improvement Act? We strongly object to the use of the
Indian Child Welfare Act to narrow the definition of "Indian" outSIde the trIbal. context, Such an action puts in jeopardy Indian children and families who, based on this bill's preamble, should be ineluded.
We realize that so~e. of these services' eligibility issues may be
solved when the administration or Congress solves its recognition
pOI.ICy, but no one can be certain about when or how such a policy will
be Implemented. Even when such a policy is, in fact, implemented, a
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significant portion of native Americans who are in need of assistance
will still be ignored such as: (a) those members of State-recognized
tribes who may not seek or who are unable to seek Federal recognition,
(b) fullbloods with less than one-fourth of anyone particular tribe
who are nevertheless denied membership to a tribe because of their
blood quantum, (c) members of decendants of members of tribes
terminated since 1940, (d) those terminated individuals of federally
recognized tribes, and (e) individuals who lost tribal status as a
result of relocation.
.
Hence, those native Americans who are faced with adjusting to offreservation living, who lack the support and assistance of their tribal
courts and councils, who are alienated in urban settings and lost in a
world unaccustomed to the Indian way of life and the Indian family
structure, and who, in fact, make up a significant portion of the alarming national statistics on Indian family disruption, are ignored by
this bill, left stranded, unassisted while they watch in bewilderment
the termination of their parental rights and the placement of their
children with people who are total strangers to them.
Clearly there is no morally justifiable basis for supporting the
restrictive definition of "Indian~' found in this bill. We recommend
that section 2 (b) be amended in line with the definition of "Indian"
found in section 4 (c) of the Indian Health Care and Improvement
Act, so that benefits under sections 202, 203 and 302 will be available
to a broader category of native Americans. Within the context of
tribal jurisdiction and services the definition can be narrow, but in
the broader context of off-reservation Indian organizations a more
expansive definition must be used.
We urge that you reject an arbitrary policy that would unfairly
determine which native American children will be blessed with the
comfort and security of growing up with their families and communities and which will be torn from their families, their mothers and
fathers, brothers and sisters and robbed of their Indian identity and
political rights.
Mr. RONCALIO. That is an excellent statement. You have given us
a lot of things to think 'about.
Something will have to be done about a definition of an Indian,
and I am sure it will be. Probably the one we came up with earlier
which you said we could take out of the act last year.
Mr. TAYLOR. It is a question, Mr. Ronoalio, that we will have to
put before the committee, 'and it is ,a political decision.
Ms. MARKS. They will make the decision, yes.
Mr. RONCALIO. Thank you very, very much.
I am going to be leaving in a few minutes, but I will ask the chief
of staff, Frank Ducheneaux, who is a Sioux, to help us with this and
maybe listen to the last one or two.
Right now we can have Ms. Beauprey, Great Lakes Inter-Tribal
Council, Ashland, Wis.
Are you here, ma'am]
You Clan read your statement if you like, or you can put it in the
record and comment on it, either way.
[Prepared statement of Trilby Beauprey may be found in the
appendix.]
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STATEMENT QF TRILBY BEAUPREY, DIRECTOR, ALTERNATIVE
LIVING ARRANGEMENTS PROGRAM, GREAT LAKES INTER·
TRIBAL COUNCIL, INC., ODANAH, WIS.

Accidental death rates experienced by the Indian population remain higher
than the U:S. total rate (figure 1). The accidental death rate for Indian children
ages 1-4 is three times the national level.
Some of the symptoms of cultural, community and family distress are the
high suicide and homocide rates, the number of accidents and, of course, alcoholism and drug abuse. Serious manifestations of these trends are reflected in
the precipitous climb in the rate of juvenile crime.
For young adults ages 15-24 years, the suicide rate is four times the nation
as a whole and the homicide rate is about three times the U.S. total (figure 2).
And the major epidemic of alcoholism continues to spread. (Figure 3.)

Ms. BEAUPREY. I will read it, Mr. Chairman.
Mr. RONCALIO. All right.
Ms. BEAUPREY. I would like to start with good afternoon.
Mr RONCALIO. It is just about that time, yes.
Ms: BEAUPREY. As with others, I am new to this, so I will-Mr. RONCALIO. Let me interrupt you. I am supposed to be in three
other places. You have heard of the. Humph~ey-Hawki~s.bill and
what it does for people who need housing and Jobs ~ Well, I,t IS pretty
important in creating jobs. It is on the floor ~ow, 'and they haye some
problems about needing all good, loyal and faithful Democratic members to help in consideration of the bill. Let us know 'Yhat you have.
What we would like you to do is hit the high spots. WIll you do that
for us~
Ms. BEAUPREY. OK. I guess, as .with everybody else, I d~ have
some suggestions and recommendations on some of the wordmg m
the Child WeHare Act.
I guess I will kind of give you some information that I have come
up with.
I am Trilby Beauprey, and I am a Menominee Indian from the State
of Wisconsin. I am presently the director of the Alternative Living
Arrangements Program with Great Lakes Inter-Tribal Council, Inc.,
in Odanah, Wis.
This is in the second year of funding through Wisconsin's LEAA
program of criminal justice.
Our program is responsible to the Great Lakes Inter-Tribal Council Inc., service area encompassing 10 Indian reservations in 31 of
th~ 72 counties of Wisconsin. It was my iob, along with two other
staff members, to recruit foster parents' who were native Americ~If'
Their homes would serve as emergency temporary shelter care facilities for 12- to 17-year-old native American status offenders.
I would Iike to put yOl! in touch "Yith additional information, feelings, and national statistics which WIll help you enVISIon the plight of
my people today.
·Dr. David W. Kaplan in his address to the Seventh Annual North
American Indian Women's Association Conference, June 14, 1977,
says:
'
The native American family system has been and is subjected to enormous
economic, social and cultural pressures. Although the traditional extended family
exists in many places and kinship ties remain strong, it is clear that the old
ways are not so powerful and widespread as they once were.

S. 1214 can help build and s~lppor~ the Indian family who h~
been or is weakened because of disruptions to Its structure. S. 1214 IS
important and deserves your full support.
Dr. Kaplan continues:
Certainly poverty. high unemployment. poor health, substandard housine; and
low educational attainment Impact tremendously on the strength of the family
but equally important is cultural disorientation and loss of self-esteem.
'The American Indian still ranks lowest in per capita income of any national
racial group with a per capita income of 46 percent of white American income.
48 percent of all rural Indian families are below the poverty level.

By recognizing these horrible facts, we can understand what it
means when we read in S. 1214 findings, section 2(c).
The separation of Indian children from their natural parents including
especially their special needs, is socially and culturally undesirable. For the
child such separation can cause a loss of identity and self-esteem, and contributes
directly to the unreasonably high rates among Indian children for dropouts, alcoholism and drug abuse, suicides and crime. For parents, such separation can
cause a similar loss of self-esteem, aggravates the conditions which initially
gave rise to the family breakup, and leads to a continuing cycle of poverty
and despair.

S. 1214 in Findings, section 2 (a) , finds that:

***

an alarmingly high percentage of Indian children, living within both
urban communities and Indian reservations, are separated from their natural
parents through the actions of non-Tribal government agencies or private
~ndividuals or pr~vate agencies and are placed in institutions (including boardmg schools), or III foster or adoptive homes, usually with non-Indian families.
~ would like. to share .with you, further, information concerning
Wisconsin Indian adoption and foster care statistics which were
part of an Indian child welfare statistical survey, July 1976, as it
pertains to the State of Wisconsin.
This comes from the Association on American Indian Affairs.
I would not outline all the information contained in the survey, but
have included it in my testimony as a matter of report.
.
I am interested, however, in relaying to you pertinent concluding
remarks regardmg foster and adoptive care of Indian children in the
State of Wisconsin.
There are 10,176 under 21 years old native American Indians in the
State of Wisconsin.
There are by proportion 17.8 times as many Indian children as
non-Indian children in nonrelated adoptive homes in Wisconsin.
There are by proportion 13.4 times ItS many Indian children as nonIndian children in foster care in the State of Wisconsin.
By per capita rate, Indian children are removed from their homes
and placed in adoptive homes or foster care 15.6 times more often
than non-Indian children in the State of Wisconsin.
The Wisconsin stat.istics do not include adoptive placements made
by private agencies and therefore are minimum figures.
A list of changes that I see as desirable in S. 1214 are as follows,
and I hope that in hearing these that you "ill offer whatever comments you may have to make.
Through Great Lakes Inter-Tribal Council, Inc., opportunities
exist for tribal members on various reservations to identify native
American families interested in providing a home for the placement
of an Indian child or children.
Foster homes are available for emergency situations described as
an "immediate physical or emotional threat" to the child in S. 1214.
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Therefore I would omit-and I give a series of sections and lines-from it the "temporary * * * threatened inclusive" and substitute
the following for each of the omissions above:
Under circumstances when the physical or emotional well-being of
the child is immediately threatened, emergency temporary placement is
to be within the reservation or county of a cooperating blood relative,
private Indian individual, Indian family, Indian tribe, or Indian organization which offer such placement facilities/home(s) (if these
facilities have not been exhausted through contacts as resources no
child placement shall be valid or given any legal force and effect).
I support this type of change because I sincerely believe, as it has
been my experience, that there are viable Indian people resources within the reservation and the county to meet these needs. I would urge
that only after these resources have been exhausted that any other
placement be allowed.
I see S. 1214 giving Indian tribes jurisdiction over the welfare of a
precious resource: their youth. That IS why I do not object to the written notices, however, without any specifications as to "when" the 30
days commences is ambiguous.
I propose for:
Section 101(b) line 11;
Section 101(c) line 24 omit "of" ;
Section 101(d) line 6 ; and
Section 101(e) line 22.
The following be added: "being made via registered mail and the 30
da~s commencing with the tribal governing body's receipt of such
notice."
Mr. TAYLOR. You will be happy to know we have an amendment like
that under consideration.
Ms. BEAUPREY. You do] Well, I would like to see it made 1?ossible
for the tribes as well as the families to know all parties- 'promi~ent. ethnic background"; within section 101(d) line 13 and
their phone number or the phone number of a consenting neighbor"-within section 101 (d) line 13.
Knowing the prominent ethnic background of the parties involved
will help to establish whether or not this child will be placed with
people compatible with that child's background.
If it becomes necessary to contact any of the parties, it would be
advisable to obtain the involved parties' telephone numbers.
Also, although I hold deep respect for the decision of a judge, I
would not want to see a determination passed down on whether a child
is Indian or not based solely on the judge's or a hearing officer's discretion, rather, under section 101(e), line 2, after "notified" include:

Under title II, Indian family development : We h!1ve .been :r;ecruiting foster homes on the reservations and the counties in which the
reservations are located. Therefore, I do not want to see Iridian organizations limited to off-reservation Indian family development programs. I hereby request that an Indian organization be given the
sole right to determine whether it wants to carry off-reservation or
on-reservation Indian family development programs.
I would then change:
Section 201 (c), line 8, after "reservation" to include "or onreservation".
This would give Indian tribes within am Indian organization the
option to carryon an Indian family development program as a statewide project for people on or off the reservation. The following revision permits such a decision:
Section 202(a), line 22, after "Tribe", to include "or Indian
organization".
Section 202 (a), line 23, after "operate", to include "on the reservation or off the reservation".
I see great possibilities under this act for nontribal Government
agencies to contract for the Indian organizations' roster homes
resource.
Therefore, under section 202(b), line 23, after "Tribe", include "or
Indian org-anization".
An Indian organization can determine for itself whether it wants
to operate am Indian family development program off or on the reservation under the act.
Therefore, under section 203, line 9, after "reservation", include
"or on reservation".
Our office has been approached to investigate the well-being and
best interest of a youth already in placement by a member of the extended family and/or a private Indian individual, and I would like
to see:
Section 204(a), line 19, after "requests," to include "or where the
natural parent, Indian adoptive parent, blood relative or guardian
does not exist or lacks the ability to care for the child. Then together
or separately, an interested private Indian individ ual (s) and the
adolescent in question may request placement in an Indian foster home
that desires the child.
And, section 204( a), Iine 1, to include after "restoring," "or permitting."
And, section 204 (a), line 4, include after "left," "or in the case of
an interested private Indian individual to allow a child placement
to be made."
Dr. Kaplan concludes :

To furtber insure that tbe best interests of ,tbe cbild are adbered to in making
such a decision an advocate for tbe ehtld in question must be present and beard.

When. withdrawing from am adoptive 0hild placement, I believe
the family should be given the right to withdraw the child at any
age. Therefore, under section 102 (c), line 12, "and the child is over
the age of 2," should be omitted.
~ want the tribal. governing body t? be 'aware o~ what is happening
t? Its youth. That IS why, under section 10~ (c), hne 18, after "adoption" I would add: "and the tribal governmg body has been notified
via registered mail of this action."

Tbe Indian culture witb its customs and traditions, especially that of the
Indian extended family, is a very valuable heritage and must not be lost. There
is much we have to tell and teach the culture threatening our demise.

S. 1214 can only be effective if you assure available appropriate
funds for the attainment of its purpose and its life. In developing this,
I would encourage the Secretary to involve more Indian people in its
further development. Thank you.
Mr. DUCHENEAUX. Thank you, Ms. Beauprey.
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On behalf of Mr. Roncalio, I would like to thank you for your
statement.
The staff will take it into consideration. As Mr. Taylor indicated,
some of the changes you recommend are already under consideration
by the staff and by the subcommittee, and we will consider the rest
to see if we can make the changes you recommend.
I do not have any questions.
Mr. TAYLOR. No questions.
Ms. MARKS. No questions.
Mr. DUCHENEAUX. Thank you very much.
Ms. BEAUPREY. Thank you.
Mr. DUCHENEAUX. Our next to the last witness is Faye La Pointe,
coordinator for social services for child welfare, Puyallup Tribe,
Washington.

STATEMENT OF FAYE LA POINTE, DIRECTOR OF SOCIAL SERVICES
FOR CHILD WELFARE, THE PUYALLUP TRmE, WASHINGTON
STATE
Ms. LA POINTE. Thank you. I am here again.
The Puyalluf Tribe Council heard a couple days ago that the bill,
as it came out 0 the Senate, was "dying."
Mr. DUCHENEAUX. Ms. La Pointe, are you going to read your statement or submit it for the record ~
Ms. LA POINTE. Yes, I did submit.
Mr. DUCHENEAUX. It will be admitted for the record.
Ms. LA POINTE. We have been here before. Our tribe has sent a delegate down every time there was a hearing.
A lot of our recommendations have been incorporated into the final
bill as it came out of the Senate.
They asked me to come in and reenforce the idea that they believe
that the bill was ready when it came out.
There are a couple things I would like to address, and I have to
excuse myself because I have a bad cold, and my ears pop, and I can't
hear a thmg anybody says.
But, when we talk about confidentiality, I think I pretty well addressed that as it came from the tribal council.
About the rights of the unwed mother, confidentiality rights, and
whether she wishes to ,give up her child and relinquish rights to her"
child, I have heard a lot of testimony about what should happen to
the child. They should have various opportunities to go to a good
home-but what we live with in the urban area and on the reservation
is that unwed mothers, once successful in relinquishing that child,
she comes back to the Indian community and suffers from shame, humiliation, and that kind of thing. And she ends up in self-destructing
herself through alcohol-whatever means-suicide.
I think that I have heard some social workers talking about benefits
for the child, but there is not a whole lot of followup for that unwed
mother. We live with it, you know, we live with it every day.
We face frustration because we have come here, you know, we have
looked for dollars for social services, and we have gone to the Bureau,
and they have been helpful. We have gone to the Indian Health Services Mental Health Bureau seeking assistance.

157
I feel ver:y bad that the bill is dying at this point. We know that we
can work WIth urban organizations. Puyallup is in fact in an urban
area. The Puyallups, by definition of the Fed~ral Gov'ernment are
urban Indians.
'
I kind of have to smile when I hear another definition for an Indian
because I kind of get into trivia once in a while, and about a year
ago I counted 175 different definitions of what is an Indian. Now I am
hearing we are going to have another one.
Wa can work, you know, with urban organizations. We do in
Tacoma. We have a model there in Tacoma.
. I would urge this committee at this point to support the bill as it
IS written.
Mr. DUCHlENEAUX. Ms. La Pointe, I think perhaps I should say to
you that, at least as far as the subcommittee chairman is concerned
and I hope the other members of the subcommittee, this bill is not
dead.
It does appear from the witnesses, yourself and others that it may
require additional work in terms of amendments and changes to fit
all th~ situations w~ are trymg to deal with, but the bill is not dead.
I thmk we are gomg to move it along. Perhaps not as rapidly as the
Senate, but I think we will move it along.
Ms, ~A POINTE. Can I ask, are there any time limits on it? The rewrite Will come out next month, will it?
Mr. DucH;ENEAUX. The subcommittee will complete hearings today,
and then WIll work o?- amendments both through staff discussions
and through meetmgs. in 2 or 3 weeks or so to work on the bill further.
. It WIll take some time, but I just want to assure you that the bill
IS not dead.
I had one question. I did not see it so much in your statement but
you talked about confidentiality. Could you expand on your ~om
ments on confidentiality a little bIt?
Ms. LA POI~TE. In .our area, we through the State department of
healt?- and s?Clal services, have w~rke:r:s coming to us saying you can't
do this-s-Indians are not ready, their tribes are not capable of handling
confidentiality.
My response to them is, you know, we have I?roven it. Ask any FBI
agent that was lookmg for an Indian fugitive in Indian country.
Ask us to support enforcement from DSHS when they are looking
for a rather. We do know how to handle that.
Mr. DUCHENEAUX. ~s .it your position that the tribal government is
at least as able and willing to preserve the confidentiality of its meanhers' affairs as the child placement agency?
Ms. LA POINTE. Sure. It has ibeen our experience since we have been
involved. in Indian child welfare there has only been one unwed
mother m 3 years that has requested that confidentiality. To my
knowledge that has never been violated.
The child is an enrolled member, and you know some day if he
wants to, he will find out.
'
Mr. DUCHENEAUX. I have no further questions.
Ms. F?STER. To. clar:ify, you described the mother coming back to the
reservation ~s beingjn 3; state of depression. You are saying that is
because she IS reconsidering what she has done and she wished not to
have done it?
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Ms. LA POINTE. Yes.
Ms. FOSTER. Maybe you can elaborate,
Ms. LA POINTE. Yes; I heard there was consideration in shortening
that time for reconsideration, and I would not Eke to see that at all.
I would rather extend it.
Ms. FOSTER. Do you feel most of the mothers, when they give up
their child, give the consent, and they later regret it ~
Ms. LA POINTE. Right. We know that by experience.
We have been working with Indian child welfare for many years
now.
Ms. FOSTER. Do you have in here, or would you be willing to write,
the consent waiver provision in such a way that it will take care of
your concern and also wherever you disagree ~
Ms. LA POINTE. Sure.
Mr. DUCHENEAUX. Patty ~
Ms. MARKS. I think just for the record and for your information,
because I was talking to Don Milligan the other day, Senator
Abourezk spoke with me last night for quite an extended period of
time, and he also spoke with Mr. Roncalio, and I think that his concern is basically the same as expressed by Mr. Ducheneaux, that we
are not talking about something that has a number, such as S. 1214,
or S. 2000, or a H.R. 501. What we are talking about is basic provisions
that we have to get through.
That may take changing some numbers around, changing some
organizational provisions, and so forth. But I think that at least his
personal opinion, and my understanding the opinion of Senator Hatfield and Senator Bartlett as well, is that at this point in time we are
going to work for the provisions and forget about the numbers and
get something through that is, above all, workable, because a bill
that will be vetoed or a bill that is going to reach constitutional problems 6 or 8 months after it is passed will be useless.
We have to try to find a middle road. I think that that is where
we are at, at this point.
Mr. TAYLOR. If I could add one thing to it.
There are very few minimum areas in here where a change in
direction of the bill is being considered. Some of the parental acceptance of a transfer of jurisdiction to a tribal court, a few areas we
talked about today, are in discussion. But for the most part the people
found this language in here very confusing, and I think a lot of the
testimony, as we saw this morning, reflects that confusion.
So I believe what's really happening here is, we are retaining this
bill almost in its present form, but we are trying to give it clarity
that it apparently does not have right now. That's really what has
happened.
Mr. DUCHENEAUX. If that completes your statement, I want to thank
you very much for coming.
Ms. LA POINTE. Thank you.
Mr. DUCHENEAUX. Our last witness, and not the least important by
any means, is Mr. Robert Barker. attorney and special counsel for
the Church of Jesus Christ of Latter-day Saints. With the firm of
Wilkinson, Cragun, & Barker.
I am sorry we held you so long.
Do you have a prepared statement ~

STATEMENT OF ROBERT W. BARKER, SPECIAL COUNSEL TO THE
CHURCH OF JESUS CHRIST OF LATTER·DAY SAINTS

Mr. BARKER. Yes, Mr. Ducheneaux, and I would like the statement
to be made a part of the record.
Mr. DUCHENEAUX. On behalf of the chairman, it will be made a
part of the record.
Mr. BARKER. I would like to address myself to a couple questions
here.
I have been very interested to hear the testimony this morning because m my 30 years of practicing, I have represented Indian tribes
during all that period of time, and I realize there is a very serious problem that needs attention.
I would like to say that I appear here today on behalf of the Mormon
Church, and the church certainly does not oppose this legislation. Our
sole purpose IS to be sure that in enacting this legislation and addressmg ourselves to a ~ery complex and serious problem, that we don't by
oversight do anythmg that will interfere with the ability of the Indian
pe?ple to carryon voluntary programs which they consider to be beneficial to them, and we are particularly concerned about the Indian
student placement program of the Mormon Church which was developed solely in resp~mse to requests of the Indian people themselves,
par.ents .of Indian children, that the church assist them in allowing
their children to reside off reservation to better their educational experience.
Now, this was in response to desires of parents of children who are
members of the church.
I want to mak.e clea:r: that this is no~ a guise for any other program in
response to Indian children and their parents that we assist them in
their educational program.
I wa~t ~o make clear, too, that ~ur program is only temporary in
nature, It IS not. a permanent adoption of any kind. The ability of the
parents to regaI.n the custody of the children at any time at their request or the desire of the child to return IS recognized as an essential
part of the program.
Now, with that in mind I think that that changes the perspective
maybe that some people have of the program.
We are concerned that the literal language of the bill might be construed as to preclude the voluntary consents of parents and the desires
of the pa!ents, and we f~el th~t there is no one better qualified to look
after the mterests of Indian children than their parents.
.So we feelthat t?e bill should not intentionally or otherwise-s-eertamly not unmtentIOnally-mfrmge upon the constitutional rights of
these parents, and .we would urge an amendment be enacted.
My. testimony directs itself to an amendment to the existing bill.
Certamly the prOVISIOn of the first sentence of the amendment to the
Senate .bill de~ling with this. Section 102(h) is acceptable to us, but
the notice re9.Ulrements ~e have suggested be slightly modified mainly
to comply WIth our practice that we have experienced in working with
the Indian tribes.
We have. some 2,700 students that are involved in this program.
We deal WIth some 75 tribes, some formal and some informal, some
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that are recognized and some that are not recognized, and about threefourths of these students right now, at the request of the chief executive
officer, we send to them the information on the child, the names and
addresses of the natural parents, the name and address of the family
with which the child is residing, so that, if at any time the tribe
needs to get in touch with that child Dr its parents, natural parents or
the parents of the family with whom the child is residing, they can
do so. There are emergencies and things like that that may justify this.
So we do, at the request of the tribe, when we know they are wanted
and they are interested in it and are in a position to handle it, we do
furnish that now, and we would propose to continue a similar program.
We would urge that it not be unduly encumbered by enlarging the
information beyond that which is really necessary and desirable because this program, after all, is a noncompensated program.
The church provides this as a service for its members, and we only
have a limited budget. We want to keep it as simple and as practical
as possible and not get into unnecessary expenses.
The second thing is that there is no expense paid by the Indian
family at all for this program. The expenses really are incurred by the
host family who agree to take the child into their home and treat them
as their own child and pay all the expenses of their living and education and everything as if they were one of their own children.
But, of course, they also undertake it on the understanding that
they will continue their relationship with their own family and their
home and try to cultivate their appreciation for their culture and their
relationship with their immediate family.
Now, I have looked into this several times over my career and
talked with people who have grown up and lived in the program.
I am not going to encumber the record here, Mr. Ducheneaux. We
put in a lot of material on the Senate side, of letters and testimonials
and comments that had come from many Indians all over the country,
Indian parents who felt very strongly that this program should be
not encumbered, Indian children who were in the program, and tribal
leaders who had gone through the program were serving as leaders
in their tribe now and felt strongly for the benefit of their people
that this program should not be encumbered.
Now, it is my understanding that the intent of this legislation is
not to interfere with this voluntary type of program. I think it is just
a question of being sure our language is correct, and we want to be
ear-ful that it is not unintentionally restrictive.
We will cooperate in any way we can to see that the language of
the bill is clarified so it will not be.
'
We again want to emphasize that we are not opposing the legislation.
I would [ust say, I have a couple comments as someone interested
in the Indian people over the many years having observed some of
their lezal proceedings, that we have got to be very careful with this
legislation, to make it work.
Number one, we have to not create a constitutional block on the
rights of these Indians so somebody will litigate and tie it up in
courts and it won't just be workable. I think there are wavs to write
this in such way so we won't face these constitutional challenges.

Number two, we have in this country a large spectrum of Indian
tribes. We have one like Navajo, which is highly organized and well
financed and able to carry on extensive programs.
We have another little group Eke the Shevwitz that I :bet you there
is no one on this committee knows how to find the chief executive
officer and could not do so within a period of time because they are
very dispersed and not organized.
Now, what one group like the Arapaho Tribe of the Wind River
Reservation, in the chairman's district, whom we represent, what they
can do is one thing, and what a highly fragmented tribe with just
a few members and no finances can do IS another thing.
I am very concerned that we not impose a burden on tribal courts
which they are not able to carry. I am not saying this in the point of
view of the church. I am observing this from my point of view in
writing this legislation for any help it would be to the staff. I know,
for example, that the key court officials in Navajo are very concerned
about what kind of inundation would occur in their courts under this
legislation, and it does not do us any good to impose a burden on the
tribal courts or famjly courts in the States which they just cannot
handle.
So my thought is that, in writing this legislation to meet our target
and our need and to get relief we need in this area, we should he very
restrictive in our language, target it in to hit what we want to do,
and be careful not to blanket in unintended programs that shouldn't
be affected or create controversies.
Now, there is one other thing I would like to say, as implied in my
statement, land that is that we are dealing with a social problem,
socialworkers, and they are in the nature like lawyers and doctors,
they have a confidential relationship with the people they deal with.
From the church's point of view in furnishing these lists to the
tribes when they have shown a concern and interest, we have not had
a very practical problem of having any substantial objection to them.
I do feel, though, that if any parents or any child, say, over 12
years of age who mows what is going on indicates a strong objection, that we would have a problem of ethics of whether we should
disclose information that that parent 'and child had not wanted
disclosed.
I don't think there will be very many, but to avoid any technical,
constitutional problem, it would be well to provide that, if people
have objection to giving notice to the tribe, that they could instruct
or direct that it not be given. Then it would not pose any technical
or legal argument, land as a practical matter-s-this probably occurs
very, very seldom-but most of our notices will be given.
Another thing I would like to address my attention to from the
point of view of practical experience is the problem of automatically
requiring notice to the tribe.
Now, when I think of the Navajo, when I think of the Shoshone
at Wind River or the Arapaho at Wind River, or the Menominee,
something like that, that is no problem. Everybody knows where the
tribe i~, everybody knows who is tribal chairman, and what to do
about It.
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But there are some groups that are very hard to keep up with and
know who they are. When I went back to the Senate committee-T mentioned this problem in my testimony-I was very curious to
notice that the next day my secretary was on the phone, and I said,
""What were you talking to the Bureauabout t" She said they were
calling to see if I could give them the names and 'addresses of the
chairman, the secretary, and the tribal council of three of our tribes.
They said that for almost 2 years now they have been trying to
get this from the field 'and their lists are 3 years out of date.
So they. have to come to us to get them. Now, it is not easy for
someone like a church organization or somebody not dealing with
~h~e people daily to know Whom to send this information to. Now,
It IS not that we don't have confidence in their ability to handle this
information because, when we have an organized tribe with competent pe?p!e like ~e have heard here today, they are as able to
handle this information as anybody III the non-Indian field, maybe
somewhat more sensitive to the problem and the needs. And we have
had great confidence in them.
B?t, o~ the other hand, we, as a church, having confidential information given to us through the social services wouldn't want to sit
dowf,l and make a list and m~il it to the loast-'known post office box
and ~t might ge~ toanybod;y, m.to anybody's hands, including people
runmng pr?motlOns and gimmicks and lotteries and research projects .a.nd things who would completely invade the privacies of these
families.
But, if we send it to the chairman, if he wrote to us and said
"PI.ease send us this information, such and such," we would have n~
hesitancy because we know he IS responsible and he would see that
It was properly used.
But, to go to some unknown person with it, it may never get to
the chairman or des.igna~ed tr!bal people, it may go to someone 4 years
out of date and getting hISmall a long ways away from the reservation
then we can see problems of confidentiality. So that is the reason w~
proposed the approach in my testimony.
I would again like to say there is a real need here.
We commend the committee and those who have worked on it in
their efforts to meet it. I know this because I have had two sons ~ho
have been missionaries among the Indians in recent years, one in the
Southwest, In Arizona and New Mexico, one in North Dakota and
South. Dakota, and they both told me that this is an area that needs
attention, and I com!?end.y~u for doing: it. And I just again caution
uSa-as we.move t~ do It so It IS workable both from the constitutional,
legal point of VIew, and. second. that we are not putting a burden
on so we create a bottleneck so that it cannot function.
Ie'>
Mr. DUCHENEAUX. Thank vou, Mr. Barker.
I want to .apologize fo~ the chairman not being here. As he indicated, there IS some very Important legislation on the floor and other
Members I an: sure are there. too. I reallv wish they had been here to
hear your te~hmony. Mr. Roncalio specifically asked that your statement be provided to him.
.
Mr. BARRER. I appreciate that, Mr. Ducheneaux.
I know their heavy burden and they have to be several places at
once. So, I am sure they will learn of what I had to say.
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Mr. DUCHENEAUX. I have a few questions.
One deals with the main thrust of your statement, and that is the
church's program. It is a very sensitive area and I hate t? get into ~t.
I wish one of the members were here to ask you the questionsabout It.
I understand some of your concerns about provisions of the bill with
respect to notification of the tribe. One of your statements was that if a
tribal chairman wrote to you, the church would very willingly make
available the information requested with respect to the child,
Does that not impose an unrealistic burden on the tribe to be aware
that the church has a child in one of their homes in that program ~
How are they to know in order to write a letter asking for the
information ~
Mr. BARKER. That is a fair question, Mr. Ducheneaux.
I think the answer is more of a practical experience than anything
else and that is this: That we operate this program in certain areas,
and I am sure that each of the tribes in the areas we operate know the
area and if they had any doubt, of course, they could just inquire.
My point is this: That they know where we operate and they also
know our schedule, that is, we take these opportunities to go into
school about the first of September or end of August each year.
Now, the only point I am talking about is that we have worked this
out with the tribes where we operate that are concerned. Now, what
I am saying is that we are only-they just merely ask us to send it to
such-and-such a place so that they tell us how to direct it so that
we are getting the right location.
They have no problem because they know each year that they want
this and we have a working arrangement for example with the Navajo
and the Sioux. Well, send it to where they desire and it comes in
promptly after the placement is occurring.
What we are trymg to avoid is not the main body of our people that
are involved here, but rather the fringe little groups that was mentioned here today.
Suppose we have somebody in Idaho who is a member of the Indians
of California, I know from having tried a lot of lawsuits involving
Indians of California, there are 500 tribes, bands, or groups in
California.
That is the Kroeber list of Indians of California. Now, if I don'tif suppose they are descendants of four different tribes, bands, or
groups then one Miayana, one might be a something or other, might
be from the Okiya group, one might be from someplace else, but they
have no relationship with the tribe, they are living in Idaho-it is
very difficult for the church to determine with that child in Idaho
whose parents might descend from maybe four different groups, and
if the parents have no relationship with the tribe, how we would
comply with this if the tribe didn't say they were interested.
Now, our point is if an organized group-Mr. DUClIENEAUX. The bill as sent over here requires this notice
and defines an Indian tribe. That is defined in the bill as a certain
thing, an organization, a governing body. How is this governing body
that you are talking about in California, this small tribe of California,
any of the small tribes, how in the world are they to know that one
of their tribal members or a child of their tribal member in Idaho, is
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going to. be enter~ng this program so that they can request the church
for that information ~
Mr. BARK~. Doesn't that get back to the practical problem, if they
had o~r no1;ICe,. would they be con~rned and would they use it or do
anything with it-s-in other words, If they have no continuing relation~hIP ~Ith them and it mig?t.be anyone of t~e 500 bands or groups
III C~hforma, If the per~n ISm Idaho, and their parents are in Idaho,
and If we then s~nt notice to all four of those groups that they were
descended from, If we could find out who they were and where they
were j
¥r. DUCHEN~AUX. The bill does !lot reqiu~e that. The bill only reqUl:res that J?-0tI~e be sent to the chief executive officer of the tribe in
which the child ISa member.
Mr. BARKER. My poin~ is, Mr. :pucheneaux, my own experience at
Fort Duchesne, Utah, with the tribe, the chairman of that tribe Rex
~rry, who IS now dead, but he told me---I asked which roll are your
children on-he has four children.
I have two on the Uintah roll, two on the "White River roll, and then
we WIll havs another one that will be on the Ontrepaga roll.
My pomt ~s that when you say the tribe of which they are a member yo,! get mto problems of how you determine that tribe. Who do
w~ notify ~ Do we notify the chairman of the Uintah band or "White
RIver band or the chairman of the Ontrepaga band ~
If they have absolutely no concern, they are out in California a
long way away, isn't it as a practical matter very easy-they know
that on the 1st of September If they are concerned and want to know
whether they have any children they could write and say I am chairma:r: of the Myana band, our address is so and so, will you please
advise me whether/ou have any children on placement.
W ~ would be gla to respond to that and we would respond to that,
and If .we had somebody on placement, we would send them the information unless the parents have indicated an objection under my
program.
' .
I do not believe the objection w.ould occur. I am not saying this by
way of the church wan~mg ~o avoid the thing, lam saying something
on your WrItmg of legislation which IS practically feasible to work.
You .can tell ~s to send a not.ice and :ve will inquire of the Bureau
of Indian AffaIrs and even this committee and that committee and
find ~::mt if they know, but if we cannot find out and we cannot comply, ;If we cannot determine who to send it to, you are writing an impossible, an unconstitutionally vague langu.age.
. Mr. DuCHENF.AUX. There is a law on the books-Mr. BARKER. Yes.
Mr. DUCHEN~:UX. It has not been observed probably in the last 50
or 60 years, but It IS on the books.
Mr. BARKER. Let me see. what it is, maybe we can work it out.
M~. DUCHENEAUX. Section 286 of title 15. United States Code. It
provides th.at no Indian child may be removed from a reservation by
anybody WIthout the consent of the parents and further it provides
that-. Mr. BARKER. On that so far, of course, we have the consent of the
parents.
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Mr. DUCHENEAUX. It further provides that the consent must be before the superintendent of the reservation in writing and he has to send
that notice to the Commissioner of Indian Affairs.
Is that unconstitutionally vague ~ Is that an unfair requirement on
anybody taking an Indian child off a reservation ~
Mr. BARKER. My suggestion, Mr. Ducheneaux, is that that statute as
interpreted with its legislative history would not apply to the kind of
educational experience for the consent of parents we are talking about.
You could look at the legislative history of it; you are talking about
permanent removal.
Mr. DucHENEAUX. No; it says no child shall be taken for educational
purposes beyond the reservation.
¥r.J?ARKJ!!R. I think that the courts would not apply it in view of its
legislative history, Maybe we better amend that statute to make it
practical.
I am here to help work the problem out rather than to find other
problems.
Mr. DUCHENEAUX. I don't want to belabor this point, I think Mr.
Taylor has a question.
Mr. BARKER. Can I go back to this other one because this is more
than either legal argument or anything else. It is a question that we
have to, whatever we do, make it practical.
There is no use of putting something on the books that cannot work.
The problem is, we will of course comply with the directives to the
extent we are able, but the problem is that you want the tribes-at
least I want the tribes-s-that are concerned and able to do something
about this, to get the information properly and accurately.
I do not want to put in a requirement which will require people to
do the impossible and, therefore, ignore it. I think that we all want to
carry out the spirit of this notice and I am merely saying that as we do,
let's face the reality of how do you identify the tribe of which a child
is a member.
Mr. DUCHENEAUX. I understand that, and I appreciate that.
I want to move on to something else and perhaps there are other
questions on this point. Since you are here, I want to take advantage of
your expertise as an attorney who has worked many years in Indian
affairs.
You brought up the question of the constitutionality of this bill and
that of course was the major point advanced by the Justice Department.
With respect to two categories of people now-this is with respect
to the notice requirements, jurisdiction requirements, transfer requirements-on category was the on-reservation member situation. The
Justice Department clearly admits and recognizes that the Indian
tribes have a right to jurisdiction over any placement or adoption of
a child in that situation.
They go on to say with respect to the other two categories that is,
the situation where there is a nonmember of the reservation-an Indian eligible for membership in the tribe hut not a member on and
off the reservation. They advance the proposition that to require the
State courts to give notice to an Indian tribe of any action with respect
to a child in that situation, or to provide for a transfer of that action
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to the tribal courts would be invidious discrimination and a denial of
the equal protection of the laws.
I want to pursue that a little hit, not long, but for a short time.
Is it your opinion that an Indian tribe independently of the natural
parents of an Indian child, has a legitimate interest in that child if it
IS a member or eligible for membership in the tribe ~
Mr. BARKER. Let me speak this way, Mr. Ducheneaux.
I have not gone back to review the oases recently to speak to this
and expect mainly by my reaction and tendencies based upon years of
exposure to Indian Iaw and the answer is this: I think they have a
definite legitimate interest that needs to he considered and protected.
T do not think though that that interest overrides and is superior to
the right of the child and the parents.
I think the first protection has to be different even to the individual
rights of the parents and family.
Mr. DUCHENEAUX. For the purpose of this, let's not bring in the
issue of the parents.
I want to assume a situation.
Mr. BARKER. I think the answer to your question then is yes, and I
just wanted to say that properly qualified you would have no constitutional question there. This is a situation where the State court has
involuntarily separated an Indian child from his parents.
Mr. DUCHENEAUX. Involuntarily ~
Mr. BARKER. Yes.
Mr. DUCHENEAUX. Does the tribe have a legitimate interest in the
welfare and disposition of that Indian child who is either a member
of or eligible to he a member in the tribe ~
Mr. BARKER. I think my answer would still be yes.
That is my reaction, yes.
Mr. DUCHENEAUX. In your mind, would it be an interest which is
or could be independent of the interests of the parents ~
Mr. BARKER. Yes, qualified as I have said before, unless it is some
way infringed upon the rights of the parents.
Mr. DUCHENEAUX. We are assuming an involuntary separation.
Mr. BARKER. Yes.
Mr. DUCHENEAUX. If you destroy the children of the Indian tribe,
you destroy the tribe.
Mr. BARKER. I think that is sound.
Mr. DUCHENEAUX. That is obvious.
So, the tribe has a legitimate interest, and the United States has
obligations through treaty, statute, et cetera, to preserve and protect
the tribe.
Mr. BARKER. Right, and preserve the public interest which is part
of that.
Mr. DUCHENEAUX. The tribe.
Mr. BARKER. Yes.
Mr. DUCHENEAUX. If you destroy the children of the Indian tribe,
cases of Walcefield v. Little: Hyde omd Fisher v. District Court but
in viE'w. of the rationale of those cases and similar cases, doe~ not
the Umted States then have, under its trust responsibility and
power of the Constitution. the power to affect the State courts' 'operation on Indian children of that nature?
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Mr. BARKER. I would think so. I certainly heard your discussion
and read of the case this morning with the representative of the Department of Justice. It certainly seems to me that the language you
quoted is directly on point.
I have not examined how broadly that has been examined in appeals
~ow many circuits subscribe to that viewpoint, but it seems to me that
It .has never been ruled contrariwise by any circuits or courts. So, I
thmk that that IS good law at this time.
Mr. DU:CHE.NEAUX. Just to follow a little more: so there could be
a compellmg mtere~t a? the part of the United States to act to protect the continued viability of an Indian tribe by enacting legislation
protectmg the children of that tribe or those children eligible to be
.
members of that tribe ~
Mr. ;BARKER: I would think that that is sound; yes.
Subject agam ~o lJ.ly hmltatIO?S, .s~ long as you are not infringing
upon first the baSIC. right of the individual and his family so that you
would have a constitutional VIOlatIOn, I think the two are reconcilable.
Mr. DUCHENEAUX. Are there any questions?
Mr. JACKSON. I had a question with respect to this problem of notice
to the hypothetical families in Idaho et cetera
. The minimum age requirement to be in the iDS program is 8 years'
IS that It ~ EIght to eighteen, I believe.
. ,
Mr. B~RKER. It would be 8 years, but they have to b'e 8 years of age
for baptism, and they must be members of the church before they go.
So, they cannot go under 8.
Mr. JAC~SON. Has there been any experience under this program
t~a~ the children and their parents have themselves difficulty in identIfymg what tnb~ they consider to be members of?
It v;ould seem. If the parent and child know what band, say, on the
yo~th s :es~rvatIO~ they belong to, there would be no great problem
m IdentIfymg WhICh grouJ? would have to be notified.
. Mr. BARKER: My concern IS that I am trying t? protect against what
I~ ?ot .the ordmary case, but the exception which would get us into
litigation and testing the validity of the statute.
My ~swer as to the practical problem, as I have said, right now is
that WIth 75 percent of our people, the:y are getting this information
by a letter, and I thmk. that m most instances, particularly in our
work where we work mamly on regular existing Indian reservations
that th.ere would not be much of a problem.
'
I thmk that as a practical matter it can work out. My concern is
not to create a f~w situations tha~ creat~ impossibilities. I am telling
~ou that the chairmen of the varIOU~ SIOUX groups, chairman of the
avajo gro~p, and others, under this procedure I am talking about
are ~ndm~ It .very workable because we have a continued working
relationship WIth them with no problem.
. Mr. JACKSON. Perhaps some sort of excepting language along the
lines of excep.t where good evi.deIl;ce t? the contrary can be shown that
It IS not po~sIbl~ to make notice In timely fashion as required by the
act, somethmg like tha:t, would that possibly solve the problem?
Mr. BARKER. It possibly could, and certainly I would tell you this,
we would make every effort to do what we can but I really if I were
to be called on some o~ the situations that I 'am familiar' with and
asked who to serve notice on, I would have a difficult time because
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some of these people do not consider themselves members of any particular tribe since they have long since been terminated and do not
have a relationship.
I think the problem you have to guard against-not that it occurs
in our program very often-but it is a conceivable thing to challenge
validity.
Say you have a young woman and who moved away from her tribe
a long, long time ago, and she has an illegitimate child. And she has
never wanted the people at home to know about it. Then she gets into
a point where she wants to place the child in some sort of placement
thing, not to terminate her connection with it but to help her in her
care and development of that child. She is raising it as hers and she
wants to keep the relationship. She does not want the people back in
Oklahoma where she came from to know about it. She would object
to our sending a notice to the Kiowa tribe in Oklahoma, but she would
want the child in the program.
That is the kind of a thing that I think raises technical objections.
How many of those do we have? Very few, but that might be the one
that would challenge the whole validity of the statute.
I think it is much better to realize the realities and to work around
it than to write some arbitrary language and impose a burden that is
impossible of meeting.
Mr. JACKSON. There is some amendatory language under discussion to provide a waiver in the case where the parent objected to
such notification.
Mr. BARKER. That would provide or take care of that one.
On the question of notice to the tribe, certainly in all the big tribes,
everybody that is in this room here today, there would be no problem. We would know where they were.
There is a difference between the federally recognized ones that we
are dealing with and the number of actual Indian tribes is rather
substantial as you know.
Mr. JACKSON. That is a difficult problem I guess.
Thank you.
Mr. DUCHENEAUX. Gunilla Foster.
Ms. FOSTER. I have seen your written testimony here.
The program is voluntary and all the children go to the places on
a bus; is that right?
Is that the normal way?
Mr. BARKER. The usual thing, for example, if we are taking a group
of peoJ?le from Navajo, we will have an appointed day where all of
the children and their families and their friends come together and
we go in. All the work has been done and they get on the bus and they
take them to the place where they will reside. Then, they have, through
the social workers and ecclesiastical leaders, the families on the receiving end ready to take them, process them and receive them.
Ms. FOSTER. If somebody wants to join the program late, he is not
able to do that then?
Mr. BARKER. That is the problem.
We gear it to a particular time so they can get into schools. You see
how our biggest problem, and our purpose here is education. They
have got to be at that home and settled and registered and ready to
go to school on time because that is what they are coming for.
Ms. FOSTER. So, most of the time everybody goes at the same time?

Mr. BARKER. Goes at the same time and usually go home at the same
time.
.
d .
Ms. FOSTER. If somebody wants to discontinue the program unng
the year, then, they can-Mr. BARKER. They can go home.
.
Ms. FOSTER. How do they get horne]
Mr. BARKER. They get home. It IS arranged between the h?s~ family
and the natural family with the church people seemg that It IS taken
care of and it is worked out.
.
Ms. FOSTER. At their expense, right?
Mr. BARKER. No; often it is done at the expense of the host family
or the church depending on the situation.
Ms. FOSTER. So, you are saying the majority of children travel at
one time to the school so there is no reason why you would not be able
to let the tribes know within 30 days that they have arrived?
Mr. BARKER. In the first place, when you are dealing with 2,700
people it takes a little while to get all the names and everything
tabulated and double checked to be sure you are right. We get everything worked out on sheets and assignments.
. . .
We use the idea of 45 days just to be sure we can work within It
and be sure we are accurate, As a practical matter, I would think on
most occasions that would be adequate time.
Ms. FOSTER. Do you not know before you put the children on t?e bus
who they are and who the parents are and where they are gomg or
is this something you decide after they come to the school?
Mr. BARKER. No; it is worked out before.
Ms. FOSTER. So, you would have a list before?
Mr. BARKER. Often we have a few cases of where the Indian parents
say, well, they do all the processing and at the last minute they ~ay
I don't think you should go. So, we don't have them all on our Iist,
and then they come in at the last minute and say they would like to
go, we have decided.
We figured out who will take eare. O! .the problem at home, we can
handle it, et cetera. So, we need flexibility. Sometlmes ~eople ll;re all
set to go and something comes up at home, unexpected Illness m ~he
family, and they need them at home or something and they decide
not to go.
So, we have to be flexible for the last minute adjustments.
Ms. FOSTER. I do not understand. W'hen a mother or. fatI:er put
their child on that bus, do they know what family that child WIll stay
with?
Mr. BARKER. Usually.
Ms. FOSTER. They would have their address and phone number
before they left?
Mr. BARKER. Usually, but not always. Usually, yes.
., .
In other words, they do not get into the pro~lem of the suitability
and the availability of the family they are gomg to reside WIth.
Mr. FOSTER. No.
Mr. BARKER. That is really the question for the social workers and
the local ecclesiastical people who know the families. whether they
are able to take care of them and that they have the right attI.tude a?d
ability and the right children in the family so that the Indian child
woulrl fp,el comfortable-i-tbat sort of thinz has to b~ worked out"
Ms. FOSTER. OK.
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Mr. BARKER. It is conceivable at the last minute somethin would
C?me up th.at wOlfld make one family, host family better for t~is particular Indian child than another.
So, .there might be. on~ or two last minute changes. Usually, the
plannmg and everythmg IS all done in advance so that we know where
they .are gomg. So, 3°-15 days lead time to check all the lists ve
few,I.s what we are asking for, and it is worked out pretty weli wiili
the tribes we work WIth.
d Ms. FOSTER. My ?oncern is that, during the 30 days in which the tribe
o~s ?ot have notice, somethmg major could have happened to the
child s fam:ly at home, and if you do not have that list with which
to co~mumcate through the church and to the home there is a verv
'-oJ
Io~ time lapse there.
f
r, BARKER. As a practical matter, if something happens like that
or example, Peter Mcfronald or: somebody at Navajo would et on
~he phone and call the social service office in that same day we ~ould
ave a phone call back and working with them to work it out
They ~n~w exactly wh~re to go and who to call and that is th~ fastest
way to 0 It. As a practical matter if something like that comes u
they ckall us, and we WIll break our backs to be sure that family's neea~
are ta en care of.
Mr. DUCHENEA"?X. Pete Taylor?
Mr. TAYLOR. I Just have a few observations to make on your testi
mony.
I w as cdoncer~ed .about your reference to imposing a burden on tribal
court sun er this bill.
. As I read thi.s bill-a.nd. I ~hi~k probably you will agree-this bill
Ii no~trhnsferrmgany jurisdiction to tribal courts which they do not
a rde~ y ave unless they ask for a transfer out of a State court pro
cee mg.
In. addition, some tribes are authorized to come out from under
P ubh cIL aw 280 and establish courts of their own. Again that would
b e avo unteer act on ~he part of that tribe.
'
So, ~ do not see this bill as resulting in some automatic addition of
a massive caseload onto the tribal courts.
iu ~r. BARKER. On that I would just say that I have heard some tribal
ih doe~ o~ Oldllarger groups expres.s¥:eat concern that people expect
to h~ dl a~thetha ?ase load and activities that they would not be able
err existing funds and personnel.
n .e WI
If~h:- ~ust'[hSPOdldi~gto that and I think that what you say is true.
the J' Y. d~ ti anThe It, then they don't have to reach out and ask for
. uris IC IOn.
~r.e may be a little bit of a practical robl
b
~we~n wha.t t~e political leaders of the tribe might thitik th:;- ca~
an e a!1 w at the courts can handle with their personnel funds
buf~~~~f:t~hcir~~~ii:~expectsboh:n a°yts to handle
the.ir Etigll;tion
a
circuit
and
you
can't
po:;,eI"balrys
o-ee'tla
d'
.0~1
arfg'Ue
3
case
m the nmth
h
....
ecision or years Somethi
ougrtst to be done about that and it is likely to happen in the tribal
cou .
tu~~~~:I~h' Pkerhapts they shdo~ld exami!Ie the tribal court strucm mos cases are isposed of m 2 weeks
.
M r, B ARKER. Yes; that is right.
Mr. TAYLO~. Another observation I had on this problem of the
recommendation that the tribal chairman communicate with the'
church to find out about the placements. is that the LDS progmm IS
.
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not the only program that is operating on Indian reservations and I
have no idea how many different programs may be operating.
.
If the burden is on the agency to notify the tribe, then the chairman has a way of keeping track of this. If the burden is on the chairman to write the different agencies, I do not know how he would
ever find out which ones have been functioning in that area.
Mr. BARKER. I would say this is a two-edged sword, too.
It is a pI1actical problem. If we get a smadl tribe, band or group
that's organized they don't have a lot of staff and people to work on
this type of problem and we would have to gear ourselves to the fact
that they can only do so much follow-up land the church is aware of
this.
If we could just some way work out an arrangement whereby we
could get the responsible party on a current basis and not be expected
to go beyond that, of course, we are willing to do this because we
understand the problem is of the tribes, so that the tribe cannot be
given 'an impossible burden but neither can the church organization.
Mr. TAYLOR. The third observation I would make, and it may be
an area of some confusion, is that as I read S. 1214 as passed by the
Senate, the executive officer of the tribe which was to be notified was
the executive officer of the tribe occupying the reservation from which
the child was being taken.
Mr. BARKER. Yes.
Mr. TAYLOR. It was not necessarily the tribal chairman of the tribe
of which the child was a member.
Mr. BARKER. I understand.
Mr. TAYLOR. So that could be some difference in our thinking on
that.
Mr. BARKER. If that is clarified, then-and if you are on a reservation, there is no problem of finding out, for exsmple, who the chairman of the Navajo tribe is or who the chairman of your Wind River,
two tribes, for example, up there, you could find out whether it should
be Arapaho or Shoshone.
On some reservations you might have a number of tribes. I guess
you could find out who to send it to, but it might be a problem where
you have mulnpeople tribes on a reservation.
Mr. TAYLOR. When the case worker or recruiter or missionary is
there, on the reservation, it certainly would be no different for him
to go to the tribal headquarters or wherever and ascertain who the
chairman of the tribe is. I would not think so.
Mr. BARKER. My point is that, to use two good examples, the
Wind River Reservation, if you use the test of residing on Wind
River Reservation, you have two very fine, strong tribes, the Arapaho and Shoshone; now which one do you want us to send it to ~
Mr. TAYLOR. Both. [Laughter.]
It is a fair observation which reflects on this draft.
Mr. BARKER. It is ,a tough problem to work with, but I am sure we
can find a solution.
Mr. DUCHENEAUX. Ms. Marks has a questiOlIl.
Ms. MARKS. Just one quick one because I do not really understJand
procedure in one area of this whole thing.
.
It is my understanding that many States and county school systems, prior to enrolling a child in school, require some type of a
legal document stating' that the person enrolling that child has some
type of legal responsibility for that child.

1.72
Is that generally always worked out previously so we are not dealing with any guardianship arrangements even on 'a temporary basis ~
Mr. BARKER. Yes, Ms. Marks.
It is fully understood by the States in which these families are
serving as host families. This arrangement is worked out and there
is no legal guardianship. They fully understand that the Iridian
children are merely coming to reside m the home of the host family.
They are coming there along with the other children from that home,
but they belong, for example, at Navajo or they belong at Hopis or
Fort Hall or someplace and they are members of the families of
those reservations.
Ms. MARKS. The last quick question, you mentioned to Ms. Foster
that all the children generally leave together.
Are they generally returned together at the same time ~ So in other
words, if a child is not returned when at the end of the school year
for some reason--the family wishes him to stay--what is the
procedure~
.
Are you aware of these as the church is aware of these ~ Do they
get special permission from church stafl' as well as the parents or
does this become an interpersonal relationship between the two sets
of parents]
Mr. BARKER. I am sure the program operates this way. We have a
rule that a child must be returned and the only exception to that is if
the natural parents request for some reason that they be retained-s-that
is avery, very rare exception, about the only case I know of is where at
home there was serious illness in the natural parents. One passed away
and the other was very seriously ill and the father asked by letter if
they could keep the child over the summer because he wanted to come
back in the fall. This was taken up by the host parents with the church
and they looked into it. They found it to be a genuine condition and
approved it.
That would be a rare exception, hut it is probably the only example
I can think of where they would stay on.
.
Ms. MARKS. Thank you.
Mr. DUCHENEAUX. Thank you very much, Mr. Barker, we appreciate
your testimony.
.
,
The Chairman has asked that the following correspondence be inserted in the record:
A letter from the late Gov. Wesley Bolin of Arizona in support of
the bill with specific comments.
A mailgram from the Shoshone and Arapahoe tribes of Wind River
Reservation in Wyoming.
Additional testimony 'by the Central Maine Indian Association.
Testimony from the Seattle Indian Center, Inc.
Also other letters from State officials commenting on the legislation.
[The additional material referred to may be found in the appendix.]
Mr. DUCHENEAUX. I think that concludes our hearing. The chairman
normally indicates that the record will remain open for 10 days for
any additional statements or testimony.
That will close the hearing.
Thank you very much.
[Whereupon, at 1 :10 p.m., the subcommittee adjourned, to reconvene at the call of the Chair.]
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STATEMENT OF RICK LAVIS, DEPUTY ASSISTANT SECRETARY-INDIAN AFFAIRS
(PROGRAM OPERATIONS) BEFORE THE HEARING OF THE SUBCOMMITTEE ON INDIAN
AFFAIRS AND PUBLIC LANDS OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
U.S. HOUSE OF REPRESENTATIVES ON S. 1214, THE "INDIAN CHILD WELFARE ACT
OF 1977", FEBRUARY 9, 1978.

Mr. Chairman, I appreciate the opportunity to appear before this Subcommittee
today to present the Interior Department's testimony on s. 1214, liThe Indian

Child Welfare Act of 1977".
We agree that too often Indian children have been removed from their parents
and placed in non-Indian homes and institutions.

We also agree that the

separation of an Indian child from his or her family can cause that child to
lose his or her identity as an Indian and to lose a sense of self-esteem

which can in turn lead to the high rates among Indian children of alcoholism,
drug abuse, and suicide.

However we do not believe that S. 1214, in its
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they could keep the child over the summer because he wanted to come
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and they looked into it. They found it to be a genuine condition and
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That would be a rare exception, but it is probably the only example
I can think of where they would stay on.
.
Ms. MARKS. Thank you.
Mr. DUCHENEAUX. Thank you very much, Mr. Barker, we appreciate
your testimony.
,
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Additional testimony 'by the Central Maine Indian Association.
Testimony from the Seattle Indian Center, Inc.
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today to present the Interior Department's testimony on S. 1214, "The Indian
Child Welfare Act of 1977".

We agree that too often Indian children have been removed from their parents
and placed in non-Indian homes and institutions.

We also agree that the

separation of an Indian child from his or her family can cause that child to
lose his or her identity as an Indian and to lose a sense of self-esteem
which can in turn lead to the high rates among Indian children of alcoholism,
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However we do not believe that s. 1214, in its
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Title I also is unclear in its use of the term "Child placement".

Therefore, the Administration opposes enactment of
.'-

v

placement, according to the definition in sect i on 4(h) includes any private

S. 1214 as passed by the Senate and we ask the Committee to defer consider-

action under which the parental rights of the parents or the custodial

ation of the bill until such time as we have completed preparation of
substitute legislation.

rights of an extended family member are impaired.

We have already given the issue considerable

the care of

March.

h~r

child?

Shouldn't these be private actions not subject to

invasion by outside parties?

Title I of S. 1214 would establish child placement jurisdictional lines and

,
-5

s...-..

If this bill is enacted, before any state court judge can

proceed with a child placement, a determination must be made as to whether
the child before the court is an Indian.
the term "Indian child".

The bill contains no definition of

We are assuming, however, that an

would be mUltiplied in the enforcement of the bill.

\

[l: ..

"__ "'O_ _

would arise were that title in its present form to be enacted do not allow
us to support it.

The d e t'1nition of the term child placement

remains unclear and the difficulty it has caused in discussion of this bill

Although Title I incorporates many child placement safeguard

provisions that we believe are necessary, the administrative problems that

Does this include the

case where the mother of an Indian child freely asks a relative to take over

thought and we hope to have our substitute ready for submission by early

standards.

A child

--".

In~,~~I!,.Qhild

~._---''''-'--~
...

Another serious problem we have with Title I of the bill, is that the
interest of the tribe seems to'be paramount, followed by the interest of
the biological parents of the Indian child.

Nowhere is the best interest

of the child used as a standard or even a consideration.

Although the

tribe is allowed to intervene in placements of children off the reservation

is a person under 18 who is an Indian, rather than a child of an Indian.

as an interested party, nowhere is the child afforded the opportunity to

To determine whether the child is an Indian, the judge must determine

be represented by counselor even to be consulted as to where he or she

whether the child is a member of an Indian tribe (which we concede is
not overly burdensome on the court) or whether the child is eligible for
membership in an Indian tribe.
tribes vary from tribe to tribe.

The standards for membership in Indian
Even if the court familiarizes itself with

all these standards, it will also be necessary to examine the blood lines of
the child.
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wishes to be placed.
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Certainly an adolescent should have a right to have

for a placement proceeding.

Although these are just a few of many problems

his or her preference seriously considered by the court, especially in

we believe the enactment of this bill would create, we do not mean to

the case where the child is not living On the reservation.

imply by this testimony that the special problems of Indian child welfare

The amount of

notice that must be given before a child can be removed from the home also
does not reflect the best interest of the child.

Unless .~~.~te7!"inati(:>n

is made that the "physical or emotional well-being of the child is

should be ignored.

We simply believe that the bill, as it is written,

is cumbersome, confusing, and often fails to take into consideration the

best interests of the Indian child.

immediately and seriously threatened", the parents must be given 30 days
notice before a child can be removed.

There are no provisions in the bill

allowing this notice to be waived by the parents.

As regards to title II of the bill, we believe that it also needs to be
rewritten.

Thus, even in the

case where the parent consents to the placement, and perhaps even welcomes

The Secretary of the Interior already possesses many of the

authorities contained in title II.

OUr principal concern with the title,

however, is that the Secretary of Interior would be granted certain

it, the proceeding can not begin until 30 days after notification of the

authorities that are now vested in the Secretary of Health, Education, and

parent.

Welfare.
We also recognize the potential this bill has of seriously invading the rights

We are unclear which department would be required to provide

what servicesJ and we would be hesitant, without an increase in manpower

to privacy in the case of the parent of an off-reservation child who is the

and money, to assume responsibilities for providing services which are now

subject of a child placement.

being provided by the Department of HEW.

Under the provisions of section 102(c), if the

state court determines that an Indian child living off the reservation has
significant contacts with a tribe, that tribe must be notified of the proceeding, allowed to intervene as an interested party, and in some cases the

proceeding must be transferred to the tribal court of that tribe.

Thu~

even

in the case of an unwed Indian mother living in an urban setting far from

We have no objections to titles III ahd IV of the bill.

We would suggest,

however, that title III include the requirement that the Secretary of the
Interior review the records compiled when preparing per capita judgement
fund distribution roles to determine whether any of the placed children
are entitled to share.

the reservation who does not wish the members of the tribe to know she has
had a child, the interests of the individual are overlooked in deference
to the interests of the tribe.

---------_

We are

troubl~..re.guirement

v-·----

thllt

(without regard to the consent of the parents) the child of one who has
..- .. ------__.--.- ..
chosen a life away from the reservation must return to the reservation

--

As

I stated earlier, the Administration proposes to offer substitute

language for the bill.

We recognize the urgency of addressing the problems

of Indian child welfare in a timely manner.

Therefore, we hope to present

our substitute to the Committee by early March.
"'~_:""";".';~"'_";"'_'C~~'~'-~

This concludes my prepared statement.
questions the Committee has.

I will be glad to respond to any
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Chairman Roncalio and Members of the Subcommittee, my
name is Blandina Cardenas, and I am responsible for the

BY
DR. BLANDINA CARDENAS
COMMISSIONER, ADMINISTRATION FOR YOUTH AND FAMILIES
DEPARTMENT OF HEALTK, EDUCATION, AND WELFARE

Administration for Children, Youth and Families in the
Department of Health, Education, and Welfare.

I am

particularly pleased to participate in your hearing th)S
morning, because it touches on a subject about which 1 have
strong feelings;

namely the ability of our varied child

welfare services to meet the needs of minority children.

BEFORE THE

know that much time and careful consideration has gone into
the preparation of S. 1214.

1 am particularly grateful for

the cooperative spirit in which staff of the relevant

SUBCOMMITTEE ON INDIAN AFFAIRS
AND PUBLIC LANDS
OF THE
COMMITTEE ON INTERIOR
AND INSULAR AFFAIRS

Subcommittees have worked with individuals at HEW.

It has

convinced me that however we might differ on details, we
share the same goals.

[am also aprreciative of the fact that

the Department has been invited to comment,

ev~n

thouah HEY

would not have primary responsibility for administerina thr
provisions of this bill.
The legislation that is the subject of this morning's
hearing has caused us to do some hard thinking

ab~ut

our role

in relation to the child welfare services available for IndiAn
children.

[wish I could tell you that we have definitive

answer to what that role should be.
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What [ have to sav

inste~d
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- 2 is that we find ourselves in

a~reement

about the ooals and

The Department's previous testimony pointed out our commitment

impressed by the thoughtful deliberation that has oone into

to determine the best way to optimize the impact of HEW

S. 1214, but we have some questions about the approach

programs for Indian people.

represented by S. 1214 and are taking a close look at how

firm.

we could make existing HEW programs more responsive to lndidns.
I realize that your hearings this morning reflect the

changes that would make H.R. 7200 more responsive to the

hope that we could continue to work t00ether to sort out

special needs of Indian children.

these very difficult issues.

the Department testified that orovisions of the bill which

t

should have significant implications for Indian child welfare

rt ba l

courts, are goals worth attainino--especially in lioht of

services.
t~(

detailed findings of a recent study conducted by a<:thority

First, the bill provides that the decisions of

Indian tribal courts on child custody matters be given full
faith and credit by state courts.

of HEW on the state of Indian child welfare.

Secondly, the bill authorizes

the Secretary of HEW, at his discretion, to make direct grants

However, we were of the opinion at the time that the

to Indian groups for the delivery of services to chilc1ren anc1

Administration's child welfare intiative, embodied in S. 19::',.
would be a more appropriate legislative vehicle for addressi""
While the

That bi 11 whi ch is

now on the Senate calendar, contains two provisians that

welfare s e r v i c e s and establish certain nrocedures in Indian
child welfare proceedings before state courts and

Commi ttee' s very a bl e staff, ful fi 11 ed our promi se to hel p
secure meani ngful changes to H. R. 7200.

would provide funds for Indian children in need of child

Dcpart~e"t

feels that more needs to be done to make child welfare services
more adequately address the needs of Indian c h i l d re n , we c o nt i nuo
t

During the months after

the hearings, the Department, with the assistance of the

During the Senate Select Committee's hearing last Auoust 4,

to have qroa

The Department promised the members of the Select
Committee on Indian Affairs that we would work to secure

Subcommittee's willingness to hear all sides, and I would

the specific needs of Indian childre".

That commitment continues to be

c onc e r n a bou t the nr o v i s i nn s c on t a i nod in S.

i,'i,:.

their families under Title IV-B of the Social Security Act.
While the Department continues to feel that the Administriltion's
child welfare initiative, and specifically the two chanqes
directly related to Indians, would i mp ro ve the s y s t em nf
chi 1d P Iace me" t s , we a g r e (' t h" l.

III

o r e n l' ',' <i" t 0 b r~ d() no .

t

n.l f a n
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We feel that the existence of legal and jurisdictional
barriers to the delivery of services by state and county
systems warrants a closer look at how these programs can
become more responsive to Indians as well as other citizens,

how we might more effectively channel assistance to tribal
governments through its existing duthorities.
Recently, the Department reported on a 2-year, State-ofthe-Field survey of Indian Child Welfare services needs and

rather than creating programs that might duplicate existing

service delivery.

authorities and have the potential of disrupting funds now

policies of 21 States, and tried as well as to review the

provided to Indians under these and other HEW programs.

training and employment opportunities for Indian professionals

The National Tribal Chairman's Association and four other

in child welfare.

The survey examined the activities and

The survey pointed to several of the

groups are now conducting a project to explore the desirability

factors that remain of concern to members of this Subcommittee

of amending the Social Security Act or alternative steps to

as well as others interested in the field:

more effectively provide social services for Indians.

That
the need to support increased involvement by tribal

project is being funded at more than a quarter of a million
dollars, and will also draft a tentative implementation plan.
The 1974 hearings before the Senate Select Committee on
Indian Affairs made us more cognizant of the special needs and
problems of Indians in trying to
ties for their children.

main~ain

family and tribal

The Department has responrled to the

governments and other Indian organizations in the
planning and delivery of child welfare-related services;
the need to encourage States to deliver services to
Indians without discrimination and with respect for
tribal culture;

need to increase the level of understanding and knowledge of
Indian child welfare problems and has caused us to re-examine

the need for trained Indian child welfare personnel;
the need to resolve jurisdictional confusion on terms
that will eliminate both the most serious gaps in
service and the conflicts between

St~te,

Federal, and

tribal governments that leave too many children without
needed care;

185
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the need to assure that insensitivity to tribal
customs and cultures is not permitted to result in
practices where the delivery of services weaken rathr.f

- 7 All of these activit i es, nc l ud i ng those that are still
"
being put into operation, are intended to reflect the
, bel,'ef that Indian child welfare. services must
Department s
be based not only on the best interests of the child and

than strengthen Indian family life,

support for the family unit .- however that may be defined
' t ,' on of the need to involve Indians
but also on a' recogn,

At the same time, we are moving ahead with targeted
efforts to assist tribes.

We are providing technical

themselves in the provision of services.

assistance to aid the governing bodies of recognized Indian

While the Department supports the goals of S. 1214,
. h th b,'ll and oppose its enactment.
we have several concerns w,t
e
f the Interior is preparinq a
We understand that the Departmen t O
to work with the
'
substitute bill, and we would like to con t lnue

groups in the development and implementation of tribal codes
and court procedures with relevance for child abuse and
neglect.

Under this 2-year project, training and technical

assistance will be provided to from 10 to 20 Indian reserVa t

i0 " S ,

Five projects are now being conducted to demonstr3te

Subcommittee in its development.

First, the bill would seem

to move in the direction of separate soc,al se'rvices for

methods by which Indian organizations could deliver social

Indians, on terms that may imply that State governments are

services to Indian children and families,

no longer responsible for their Indian citizens.

Arrangements beine

We are

tested include overcoming jurisdictional barriers to the

reluctant to tamper with the existing system in ways that

provision of services under Title XX, such as purchase of

,
services now being proNided to
run the risk of disrupt,ng
reservations, or jeopardizing the
Indian children on and off

service arrangements between State agencies and tribal groups,
Similar efforts will focus specifically on the del ivery

full availability to Indian children of services intended
\,hile we do not bel ieve i t is the intent

of child welfare services in P.L. 280 states, the design of

for all chi 1dr e n .

day care standards appropriate to Indian children living on

those who have worked so hard, it
ot this legislation, or of
' f the adoption of this 1egislation
would be unfortunate ,
~ut. ba~k in st~te ~ervicEs to which Indian
should lead to a ' tled. The Department is committed to
ent,
families are now
""ovid~d to thr states for J variet~
assuring that funds now,
of child welfare se~vices .'~ I" e c 11 ~ nne 1 led till ndid nson " ,HI

reservations,

off reservations,
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A second concern of the Department is the need to assure

or concurrent jurisdiction of tribal authority.

However,

that there is a match between the capability of ' Indian

with respect to nonmembers and Indians living off the

tribes and organizations to administer S. 1214, and the
For example, the bill
responsibilities they would assume.

reservation, there is some question as to whether the tribal
courts can exert jurisdiction over these persons.

provides for the assumption of judicial responsibilities as

102 (c) of the bill establishes procedures that courts must

Section

well as the administration of social welfare agencies or

follow in considering cases involving Indian children who

"Indian Family Development Centers."

reside off the reservation.

Because of past and

Indian tribes must be provided

present practices, Indian tribes have had little opportunity

notice of the right to intervene in the proceeding, and are

to acquire expertise in the development and administration

granted authority on a case-by-case basis to request the

of social welfare programs. Many HEW funding sources, for

transfer of jurisdiction if they maintain tribal courts.

example, are tied to the provision of specific services

Our concern is that parents, rarticularly those of mixed

designated in legislation, and are not generally available fn~
designing and developing new service delivery carabilitico,

backgrounds who may have few tribal contacts, will be

our developmental and demonstration author1tips

compelled to fight for the custody of their children in
perhaps distant and unfamiliar surroundings.

This could

While some of
have been used for these purpcses, w~ arE not confi0enl t~Jt

represent a heavy emotional burden on the parent or parents,

t i: e r c ha ~ be <: net", aug h tim e

and an economic one as well.

t

i

art hen", t a til a ke t h ~ di ," fer en L e

ne t a biil such as this wouid r e qu i r e .
A third concern of the Department is the likelihood

that S. 1214 discriminate" in an IInconstitlltional fashion against
.
h
not members of a
Indians living off thc re,ervatlon, w a are
tribe, by restricting access to state courts in the adjudic~Lion
of child welfare matters.

Indians residing on reservations,

who are members of the tribe, can come under the exclusive

And it would be detrimental to

the child to require that he or she be placed in a tribal
setting if his or her only home has been in an off-reservation
setting.
In this as in any other program for which the federal
government shares responsibility there will be a need for
some mechanism to provide on-going evaluation.

Such evaluation

data should help us better judge how changes like those being
proposed are working, and how, or whether, they might be
modified in the future.

188
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One final issue is of concern of the Depa~tment.

We

We realize that such a posture places major responsibilitj

are concerned that the adoption process could be seriously

with us, to see that we are more effective in the

effected by section 101 (cl, which permits final adoption

of existing programs, and that services in fact serve [ndian

decrees to be set aside at any time if it can be shown that

children and their families.

the adoption did not comply with the requirements of the bill.

cooperative spirit shown by the staffs of both the House

The uncertainty that such a provision could create in the

and Senate

minds of persons wishing to adopt children might make them

this legislation.

reluctant to become adoptive oarents.

continue--whether in the context of this legislation or

Mr. Chairman, we do wish to point out that the Jepartment
t
10~(a)
of the bill, which gives tribal
is supportive a f Sec t 10n
"

courts jurisdiction over child placRment matters affecting
children who reside on a reservation,

l nr' i a n

However, we do not

' h ex t en d s this coveraq.e to children
support Section 102 ( c 1, wh lC
who do not reside on a reservation.

The Department is also

general iy supportive of the P r ov i s i ons that require that notice
of a child placement proceeding in state courts be provided to
the family and tribe of the child.
The Department feels that the goals of S. 1214 are
laudable.

but we continue to believe that we have an

obligation to see them achieved within the framework of
existing programs.

~ubcommittees

administrJtis~

We have been grateful for the

in working with

US

as they developed

We hope that spirit of cooperation will

existing programs--to ensure that the needs of Indian children
and their families will indeed be met.
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STATEMENT OF
THE NATIONAL TRIBAL CHAIRMEN'S ASSOCIATION
BEfORE lHE
HOUSE OF REPRESENTATIVES SUBCOMMITTEE
ON INDIAN AFFAIRS AND PUBLIC LANDS
S.1214, THE INDIAN CHILD WELFARE ACT

Individual child and parental rights are ignored, and tribal
governments, which are legitimately interested in the welfare of
their people; have little or no part in this shocking outflow of

February 9, 197B

children.
The problem exists both among reservation Indians and

Mr. Chainnan, I am Calvin Isaac, Tribal Chief of the Mississippi Band

Indians liVing off the reservation in urban co~unities: an

of Choctaw Indians and a member of the National Tribal Chairmen's Association.

inordinately high 'percentage of our Indian children are separated

Thank you for asking NTCA to appear before you today.
I testified before the Senate Select Committee on Indian Affairs last year

from their natural parents and placed in foster homes, adoptive

on the importance to the Indian tribal future of federal support for tribally-

homes, or various kinds of institutions, including boarding schools.

controlled educational programs and institutions.

The rate of separation is much higher amoag Indians than in non-

I do not wish to amend anything

Indian communities.

I said then, but I do want to say that the issue we address today is even more
basic than education in many ways.

If Indian communities continue to lose their

:In 1976

children to the general society through adoptive and foster care placements at the

.~~a~.~_s.:.._..~f some 333,650 Indians in those states under the age of

alanning rates of the recent past, if Indian famil ies continue to be disrespected
and their parental capacities challenged by non-Indian social agencies as vigorously
as they have in the past, then education, the tribe, Indian culture have little meaning
or future.

This is why NTCA supports S. 1214, the Indian Child Welfare Act.
Our concern is the threat to traditional Indian culture which lies in the

incredibly insensitive and oftentimes hostile removal of Indian children from their
homes and the i r placement in non-Indian settings under color of state and federal
authority.

Task Force Four of the Policy Review Commission

reported Indian adoption and foster care placement statistics for 19

;

~.

21, 11,157, or at least one in every 30, were in adoptive homes.
._

~ . .

. _ - : __ ._ •

_ _ • • • , •• _ . _ _ . _ . _ _ , _

•••

~h

• • • • • __

Another 6,700 were in foster care situations.

Comparison of Indian

adoption and foster placement rates with those of the non-Indian
population for the same state invariably showed the Indian rate was
higher, usually at least two to four times as high and sometimes 20
times higher.

Where the statistics were available they showed that

most of the adoptions and placements, sometimes 95 percent of them,
were with non-Indian families.
One of the most serious failings of the present system
is that Indian children are removed from the custody of their
natural·parents by nontribal government authorities who have no
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basis for

Indian communities: drug abuse, alcoholism, crime, suicide.

inte~ligently evaluating the cultural and social

premises underlying Indian home life and childrearing.

experience often results, too, in a destruction of any feeling of

Many of

self-worth of the parents, who are deemed unfit even to raise their

the individuals who decide the fate of our children are at best

own children.

ignorant of our cultural values, and at worst contemptful of the
Indian way and convinced that.removal, usually to a non-Indian

bute to the incidence of alcohol abuse .
Culturally, the chances of Indian survival are signifi-

is generallY accomplished without notice to or consultation with

cantly reduced if our children, the only real means for the trans-

responsible tribal authorities.
Often the situation which ultimately leads to the separa-

mission of the tribal heritage, are to be raised in non-Indian homes
and denied exposure to the ways of their People.

tion of the child from his family is either not ,harroIul to the child,
except from the ethnocentric viewpoint of one unfamiliar with the Indian
community, or is one which could be remedied without breaking up the
Unfortunately, removal from parental custody is seen as a

solution.

There is a feeling among professionals who have dealt

with the problem that this sort of psychological damage may contri-

. household or institution, can only benefit an Indian child. Removal

family.

The

sim~l

Furthermore, these

practices 'seriously undercut the tribes' ability to continue as selfgoverning communities.

Probably in no area is it more important that

tribal sovereignty be respected than in an area as socially and
culturally determinative as family 'relationships.

Typically the parents do not understand the nature of the

The ultimate

r~sponsibility

for child welfare

proceeding, and neither parents nor child are represented by counsel.
Not only is removal of an Indian 'child from parental
custody not a simple solution, under present policies it is no solution
at all.

The effect of these practices can be devastating __ ,both

for the child and his family, and in a broader sense, for the tribe.
The child, taken from his native surroundings and

pla~ed in a

foreign environment is in a very poor position to develop a healthy
sense of identity either as an individual or as a member of a

cultura~

group.

The resultant loss of self-esteem only leads to a

g;eater incidence of some of the most visible problems afflicting

the Indian tribes.

NTCA believes that the emphasis of any federal

child welfare program should be on the 'deve 1opment of tribal alternatives to present practices of severing family and cultural relation-,
ships.

The jurisdictional problems addressed by this bill are
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There are several points with regard to placement prodifficult and. we think it wise to encourage the development of
good working relationships in this area between the tribes and
nontribal governments whether through legislation, regulation, or
tribal action.

We would not want to create a situation in which

the anguish of children and parents are prolonged by jurisdictional
fights.

ceedings on which we would like to comment.

Tribal law, custom,

and values should be allowed to preempt state or federal standards
where possible.

Thus we underscore our support for the provision

in section 104(d) that the section is not to apply where the tribe has
-enacted its own 'law governing private placements.

Similarly, the

This is an area in which the child's welfare must be primary.
provision in section 102(b) stating that the standards to be applied
The proposed legislation provides for the determination

of child placements by tribal courts

r" -

jurisdict ion.

We

.~~~~~:~~.'

wher~

they exist and have

however , that sect ion 101 of the

bill be ~:~_~:~_::~ .p:ov.~':::_.:'p:~_i!i(;all!.~or retrocession at tribal

in any proceeding under the Act shall be the standards of the Indian

community is important and should be clarified and strengthened.
The determination of prevailing community standards can be made by a
tribal court where the court has jurisdiction.

Where the tribal

option of any pre-existing tribal jurisdiction over child welfare
and domestic relations which may have been granted the states under
___ •

•

--··.·---

••

R.

_

•

co~tj..@._Ilo~_~:c_tly.-in.~~~_~.ed

the bill should make clear that the

tribe has the right as an intervenor to present evidence of community

the authority of Public Law 280.

standards.

For cases in which the tribe does not intervene reason a-

The bill would accord tribes certain rights to receive
ble provisions could he devised requiring a nontribal court to certify
notice and to intervene in placement proceedings where the tribal
questions of community standards to tribal courts or other institucourt does not have jurisdiction or where there is no tribal court.
tions for their determination.
We believe the tribe should receive notice in
_.---------------._--------- ----_:._---

all such cases but
The presumption that parental consent to adoption is

where the child is neither a resident nor domiciliary of the reservainvoluntary if given within 90 days of the birth of the child should
.:.i~~_~e:~::'.:.i-on.-sllould.-~equ;l.re

th.e consent of the natural parents

be modified to provide an exception in the case of rape, incest, or

or the blood relative in whose custody the child has been left by the
illegitimacy.
natural parents.

There appears to be no good reason to prolong the

It seems there is a great potential "in the provisions

of section 101(c) for infringing parental wishes and rights.
There will also be difficulty in determining the jurisdiction
where the only ground is the child's eligibility for tribal membership.
If this criterion is to be employed there should be a further required
showing of close family ties to the reservation.

We do not want to

introduce needless uncertainty into legal proceedings in matters of
domestic relations.

mother's trauma in such situations.
Section 103 establishes child placement preferences for
nontribal agencies.

Most importantly, the bill permits the tribe

to modify the order of preference or add or delete categories.

We
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t~ibes

sbould also be able to amend tbe language of

tbe existing preferences as written.

Tbe bill sbould state more

clearlv tbat nontribal agencies are obliged to apply tbe tribally-

The references in section 103 to "extended Indian family"
should be amended to delete tbe word "Indian."

The scope of the

extended family sbould be determined in accord with tribal custom but

an

\\\
\

I"

v

I

" iI
I

\,,~

"

,\

India~~o~tive cbild

t~a~_~~cbi~"_~b-=_~:~._

sball bave tbe rigbt to know tbe names and

\

age of eigbteen and tbeir tribal affiliation.
tbe cbild tbe

rig~t.

Tbe bill also gives

to learn tbe grounds for severance of bis or

ber family relations.

Tbis prOVision sbould be deleted.

Tbere is

nO good cause to be served by revealing to an adoptive cbild tbe
grounds for the severance of tbe family relationsbip and it is bad
social practice.

This revelation could lead to possible violence,

legal action, and traumatic experiences for both tbe adoptive child
and bis adoptive and natural family.
good

prac!~~'?"_.to i:iv~ _~"p"e.

Furtber we do not believe it is

adoptive cbild tbe right to learn tbe

tbeir

Tbis could result in unwarranted intrust ion upon

rigbts"~~~_d~~ruptio? of

general,. we recommend

tba~

establisbed social situations.

In

tbe rIg.ht.s provided in section 104 no, be

granted absolutely, but rather tbat individual tribes be permitted to
legislate on this question in accord with their custom.

support the full faith and credit prOVisions of section 105 as a

to child welfare problems.

Resolution of jurisdictional questions

as provided in Title I is a small part of 'the problem compared to
the challenge of combatting poverty, substandard, overcrowded housing,
child abuse, alcoholism, and mental illness on the reservation.
These are the forces which destroy our families.

With regard to

tbe creation of family development programs and centers, bowever, we
believe the bill is unduly restrictive.
create these programs.

Tribes need not be autborized

They should be regarded as eligible recipients

or contractors for these programs.

Section 202, authorizing these

family programs should be more flexible, specifying tbat tribes are nct
limited by tbe terms of the statute but tbat otber family development
proposals may be funded" at the discretion of tbe Secretary.

~----

identity of siblings.

Finally, we strongly

Title II of S. 1214 contains a welcome positive approacb

e igbteen

last known address of bis parents and siblings wbo bave reacbed tbe

'

~\

\t.

provides

advocates, if the tribal court permits the appearance of professional
as opposed to lay counsel in other proceedings.

much needed step in the development of orderly tribal judicial process.

placement sbould not be limited only to Indian relatives.

F"~14

that children and parents appearing in tribal court shall have tbe
rigbt to representation by professional counsel as well as lay

determined preferences.

,

Procedurally, the bill should be amended to make clear

Tbe

bill should expressly prOVide for planning of tbese family programs.
Off-reservation programs (Sec. 203(d)) should specifically include
counseling for adoptive or foster parents as well as tbe cbildren
and families facing disintegration .
.·We would delete paragrapb 8 of section 202(a) providing for
subsidization of adoptive children.

We feel tbis would tend to under-

cut the parental responsibility' necessary to the adoptive relationship and would provide an ill-advised incentive to adoption. We
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EDWARD DRIVING

HAWK

JOHN KING, Jr.
Secretilry

Rosebud Indian Reservation

!reSlden,
~uggest

J(oJebuJ .sioux uribe
~uth

that if the provision is to be retained it should apply

Dakota

lncorporatlK1 Und.e1' Act ot June 18. 1934. 48 Bw..-<lB4

PHILLIP 0, AMlOne
Trenurer

NARCISSE BRAVE

to exceptional cases involving difficult placement such as unusual

PHONE,

Vice President

605·747·2381

medical care or educational requirements.
We are opposed to the provisions of Section 204 of the.
bill mandating a Secretarial study of all Indian child placements
February 9, 1978

for tbe last sixteen years with the potential for initiation, with
parental consent, of legal proceedings to restore custody of the child
.to the natural parent.

We are sure that many placements in the past
Teno Roncalio, Chairman

have been technically defective or even morally wrong but the illegality

sen. Select Sub-Corom. on Indian Affairs
Room 1324 Longworth
Washington, DC

of a placement ten, twelve, or fourteen years ago does not necessarily
mean present family relationships must be dismantled.

As sad as past

Dear Chairman and Members:

practices may have. been a Secretarial probe of the kind described is
not wise.

We should look to the future.

Attached is a summary of the Rosebud Sioux Tribe's reaction to
Senate Bill S. 1214, The Indian Child Welfare Act of 1977.

At the very least, a study

of this kind should be limited to the very recent past.

The record-

The following pages will constitute our testimony to be delivered
to the Senate Select Sub-Comrndttee on Indian Affairs. In essence,

keeping requirements imposed upon the Secretary also give us some
cause for concern for the same

reason~.

our testimony conveys the Rosebud Sioux Tribe's endorsement of
senate Bill S. 1214.

The stated purposes for which

the information could be released to adoptive children or parents are
sincerely,

reasonable, but we see the potential for abuse in wrongful application
of the information.

We think it best to release to parties only the

identification of the court having jursidiction.

It would then be up

to the court to make the information available under the provisions
of section 104, as modified in accord with our earlier:.suggestions.
Mr. Chairman, this concludes our testimony.

We support

i;>

XJ!nc? J¥tt:f/
Mona Shepherd, Coordinator
RST Social Services
Rosebud Sioux Tribe
Box 148
Mission, South Dakota 57555

S. 1214 as being responsive to a critical problem and we look forward
to progress in protecting and strengthening Indian families.
Thank you for inViting us to present our views.

MS:fb
ene.
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TESTIMONY BEFORE THE SENATE SELECT SUB-COMMITTEE ON INDIAN AFFAIRS
February 9, 1978
MONA SHEPHERD, COORDINATOR, RST SOCIAL SERVICES PROGRAM, ROSEBUD SIOUX
TRIBE, ROSEBUD, SOUTH DAKOTA

TESTIMONY (by Mona Shepherd cont.)

for our young people.

Page 2

In addition, the fact that Tribal Courts

(through Senate Bill S. 1214) would have jurisdiction over the

Teno Roncalio, Chairman
Senate Select Sub-Committee on Indian Affairs
Room 1324 Longworth
Washington, DC

placement of Indian children would mean that parents and extended families of the children involved would have their

Dear Chairman and Members:

rights more clearly recognized and enforced.

The Administrative body of the Rosebud Sioux Tribe, Rosebud, South
Dakota has reviewed Senate Bill S. 1214, The Indian Child Welfare
Act of 1977, and as designated representatives of our Tribe, we are
here to state that the Rosebud Sioux Tribe gives its full support

Often parents or

extended family members are not fully aware of their rights
or the court procedures and their meansing and this often results
in Indian children being placed in foster or non-Indian adoptive
homes. which is not the Tribe's ultimate goal.

and approval of the contents of S. 1214.
In addressing Title II of Senate Bill S. 1214, the fact that grants
The provisions of the Act pertaining to the transfer of cases from
State to Tribal Courts is of'special interest to our Tribe at this
particular time.

We are currently involved in a battle with the

State of South Dakota which refuses financial assistance for the
provision of services to "adjudicated" Indian Welfare youth.

State

and Tribal Courts in South Dakota differ in their legal interpretations
of the term "adjudicated" youths and the conflict that has arisen has
resulted in the lack of much needed services being provided to a number
of our young Indian Welfare recipients.

Should Senate Bill S. 1214

become law, conflicts in State and Tribal legal interpretations would
be less evident because Tribal legal interpretations would be the only
interpretations the Tribes need concern themselves with.

The time

wasted in battling with State Courts only creates additional hardships

. could be directly awarded to Tribal entities would alleviate unnecessary paperwork and bureaucratic delays in providing much needed
services to Indian children and their families.

We are extremely

apprehensive about the "State" or the Bureau of Indian Affairs having
!!!!.!i.

control over family development programs for it has been our

experience that such funding ban be "frozen" by these agencies which
leaves the Rosebud Sioux Tribe will no alternative course for funding.
When this occurs, we find ourselves once again, engangled in financial
battles with the "State" or the BIA Area Offices which only clouds the
real issue of provision of services.

Direct funding to the Tribes would

also give those Tribal offices in charge of family development programs
a clear view of the funds available to work with and would enable them

to make more accurate projections for future financial projects.
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irtibe of Indians
MEDICINE CREEK TREATY NATION

Title III which provides alternative measures to ensure that
TESTIMONY S - 1214

Indian children placed in non-Indian foster or adoptive homes are

By Faye La Pointe

informed of their Tribal rights is a vital concern of the Rosebud

Puyallup Tribe

Sioux Tribe.

March 9, 1978

Not only can enrollment become a problem for these

individuals but when probating Indian estates, heirs who are children adopted by non-Indian families cannot be traced due to the
fact that State agencies will not release information as to their
whereabouts nor will they release name changes resulting from such
adoptions.

The fact that the Secretary of Interior can intervene

in such matters gives added assurance to these individuals that

Tribal Inunul

Mr. Chairman,reembers of the committee, my name is Paye La Pointe.

I am

Social Service Director for the Puyallup Tribe, Washington State.

I ap-

preciate this opportunity to testify' on S~-' 1214.'··

RAMONA!£NNETT
(hoirpmon
DONAlD MATHHOH
Vice·(hoirpellon

.

.,"

The Puyallup Tribe has been extremely active in the pxovd.e.Lon 'of social

MAISHH BRIDGH

service to the Indian population" on and adjacent to the reservation for

SUlHHMlllS

many years.

In our testimony last month. we provided this committee with

BERTKATURNIPSEID

.their full Tribal rights and benefits will be granted to them.

MARGU[RITfSHRUD

SecrelQIY

information about the existing social service programs and spoke _of the
desperate need for additional services.

OOLORISBUVINS

Title IV which pertains to

t~e

study of day school facilities such

as Bureau of Indian Affairs Boarding Schools is a long-awaited action.

Tteolurer

Indian ch-ild welfare is a priority.

We have been shocked and dismayed

by paternalistic attitudes of non-Indian agencies Le . . eee ee department

Many of our Indian people have experienced living in these educational
institutions and although many needed changes have occurred, there
must be alternative. education measures created.

The study of current

problems and situations in boarding schools will enable Tribal administrative bodies to seek out alternative educational programs and to

of social and health services, various religious denominations and pub -

licly elected officials when issues relating to Indian children are
discussed.

The Puyallup Tribe along with Indian tribes are aware of the damaging
effects such attitudes have had on Indian people allover the united States.

make adequate financial projections for funding such alternative measures.
-1-

In summary, we of the Rosebud sioux Tribe, fully endorse proposed
Senate Bill S. 1214 and feel that its structure and purpose will enable
the Indian tribes to overcome many stumbling blocks which have for too
long hindered the provision of necessary services to our Indian children.
The Rosebud Sioux Tribe sincerely hopes that this proposed legislation
will soon become en-acted into law.

2215 East 32rtd Street

Tacoma, Washington 98404

206/572-6376·
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catholic Social Services questions Indian Tribes ability to handle confidential matters related to adoption of Indian children.

bring the joy that only a child can provide to the whole family.

They further question

tribes ability to develop, recruit and license Indian foster/adoptive homes.

Community based educa't Lona L facilities are desperately need
tions.

on reserva-

The Puyallup Tribe has established a model school system.

We invite

The Morman church has deemed it necessary to develop the LDS program Which

LDS representatives to tour our facility so that they may learn how

is disguised as an educational program.

to assist Indian people in acquiring a formal education. The answer is not

The program has been responsible

for removing Indian children from their homes and families for months or

in the removal of children. It is in supporting us in helping ourselves.

years at a time.
Many of us have managed to remain Christians in spite of human errors of lay
We know that most of our people have been baptized into Christianity and

people. Traditional religion COmbined with Christianity. There is only one

have been exposed to some type of Christian training.

Creator.

Christianity strict-

1y prohibits childbirth out of wedlock: however, it has been unable to

prevent it. An Indian person who has been trained in Christianity will
still feel the stigmatism of

2.!!:!.:..

This is the reason unwed mothers feel

5-1214 will appropriate $26,000.000.00 nationally. With all due r especn ,
this figure is unrealistic.' Puyallup Tribe's portion would be about

they must seek outside help and the need to relinquish their rights to

$80,000.00. This would not even cover necessary staffing, equipment, sup-

the child.

p LLes , and travel for a Child Placement Agency. Additional funds must be

The young mother who successfully gives up her child and re-

turns to the Indian conununi ty will face the cultural values of her people.

sought.

More often .than not this person suffers shame and humiliation and is well

In 1977, we suggested that Indian Health Service be the conduit for the

on her way to self destruction, lost forever to all people.

Indian Child Welfare funds. I would like to reinforce that idea today.
Indian Health Service has been the most active Federal Agency.inuolved in

The extended family still exists in Indian country, it means living together,

Indian Child Welfare in our area.They have been providing mental health

loving together, crying together, sharing all/things and never having to

services to children and families who habe been separated through various

worry about being alone.

court systems. They recognize that these actions are extremely detrimental
to the mental well being of the total Indian Community.

It is not a religion, not a law, not a mandate.
A child is a gift from the Creator.

"It is a way of life."

It is to be loved by all and will

-2-

Indian children represent our future. We urge this committee again to protect the rights of our future. We have a history that goes back long

-3-
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before the coming of the white man.
day.
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STATEMENT OF BOBBY r,EORGE
Director, Division of Social Welfare
The Navajo Nation
on S. 1214, Indian Child Welfare Act
before the
Subcommittee on Indian Affairs and Public Lands

We have t r ad i.t.Lon s that still live to-

Our children will again walk with pride.

{all peop Le ) will be able to communicate.

At some point in time we

Then we will be able to share

the beautiful part of us that so many of you have been trying to understand ..

February 9, 1978
S 1214 has come a long way.
in its growth.

The' puyallup Tribe has actively participated

Distinguished Congressmen, staff, and visitors:

We support the bill and urge this committee

I

5

support.

Thank you very much for this opportunity to express the

Thank you.

concerns of the Navajo Nation on the proposed Indian Child
Welfare Act.
We firmly support the intentions of the bill.

The attempt

of Congress to take steps to correct past and current abuses
of Indian family's rights in. child welfare matters is needed
and admirable.
acts by

Indeed, our history is filled with overzealous

states and other non-tribal agencies who unjustly take
I

many Navajo children away from their homes and place them in
foreign and hostile environments somewhere off-reservation.
However, another principle is involved here.
This is the principle of Indian sovereignty.

It is our

contention and the contention of the American Indian Policy Review Commission that Indian tribes are sovereign and our relationship to the United States government is one of equals.
Thus, we must be concerned about the scope of federal intervention into our domestic affairs.
We request that a provision be added which makes it un-4-

questionably clear that We retain our sovereign rights to adopt
our own laws and handle child custody matters in our ways.
I
"
This will insure that our tra d ~t~ona
va lues , customs, and prac-

tices are honored.

For over twnety years now our Tribal Council
of requiring any placement of Navajo children

209

208
Statement of Bobby George
February 9, 1978
Page Two

BoardofDirectors:
CHAIRPERSON
Clyde Bill

TACOMA INDIAN CENTER, INC.
be done only with the consent of our tribal courts.
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mum, we suggest that tribal participation in the Act be made
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TESTIMONY - CONGRESSIONAL COMMITTEE
S. 1214

It is easy to see that the bill will prove a tremendous

Statement of Vera Harris

Director of the Tsapah (Grandfather)
Child placement/protection agency of
the Tacoma Indian Center

to e~ercise responsible authority in Navajo child custody proceed-

and Elizabeth Cagey

Administrative Assistant
Legal Coordinator

ings.

;ONGRESSl'ERSONS - We respectfully submit the following recommendations
or rewording or change of areas of this much needed legislation a8 the
current wording will cause great hsrdship and misunderstanding when implementation becomes a reality.

help to those tribes bound to PUblic Law 83-280 provisions.

How-

ever, for our Tribe, we believe we presently possess the capability

We have a tribal code with a juvenile section and a large

social services agency.
We welcome the Congress's attempt, however, to regulate the
Indian child placement activities of states and non-tribal agencies.
A clear definition of the role and range of state and other
agency's involvement in this is drastically needed.

Perhaps the

bill could more directly address this area.
We also welcome the Title II section of the bill.

Our fore-

most concern, however, is that the amount of funds being authorized
is simply far short of the real need.

We ask the Committee to

seriously address this area and authorize full funding.
Also, concerning the declaration of policy section, we again
request the Committee to recognize the tribe's rights to selfdetermination.

In this policy section language should be added

to make this perfectly clear.
Again, thank you for this opportunity to present our views.
We plan to submit a detailed and comprehensive statement on the
bill in a matter of days.

Caseworker!

DEFINITIONS
Parent (must be revised to include .2!lll Indian Adoptive parents)
In one particularly horrible case , the edopted Indian girl was
raised to believe all Indians are ugly end worthless. At the
age of 14 ehe mothered a new SOn. This young Flathead woman is
now in a Washington State Institution attempting suicide and
clas81f1ed as chronicelly alcohOlic. The non-Indian adoptive
parents under Washington State law have been allowed to throw
her awey and keep her child. They hava all of the rights of
natural grandparents and .!!2 efforts of tribal OT' urban Indian
a~eneies have had an effec.t on his continueing placement 1n this
deatructive family unit.
The young woman has "legal" custody, but believes she 1s bad and
if the child remains in the home, they may love her again ••• ~ .....

SEC. 101. (C) Temporary Placements can/should be allowed if certified b
a authorized agent of a tribal court. Voluntary consent is ofte/
an emergency for medical treatment, or a mental health crisis.
Case A
A young woman appeara in a hospital emergency ward with her tiny
2/ear old and 4 year old children. Sha has brought her childrena
e othing with them. She is in labor and hes no help at home. There
are ric responsibile adults available. She has no time to go to a
tribal court, the attendance at the hospital take care of her children
~n~il aiTsapah (or Tribal) caaeworker arrives and the conaent form is
a er s gned authorizing emergency placement.
Caae B
A singleton parent (a young woman) goss into the Indian Community
Clinic for a routine medical appointment. She has left her 4 children

444
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S. 1214 ---2---

S. 1214 ---3--with a neighbor "for a couple of houri". An hour and a half later
she 11 in I local hOlpital aweiting lurgery. Her children range from
15 monthl to 4 yearl of age. Before Ihe left the cUnic, .!l!! requelted
a voluntary consent form for placement of her children and left emergency
instructions on how to find her children and a few of their belongings.
Without the mechanism for inmediate a..istlnce she would have had one more
set of problema to deal with, and our foster l1ceneed homel would have
both been in violation of the law, and denied payment.
SEC. 102. (h)
This seriee of excsptionl must.2!!1l apply to juveniles 16 and older, or not
to remain off reservation for over 90 daye. The Tribee muet recieve notice
15 days prior to tranaport of child, the nearest reservation/urban child
welfare program!!!:!!! be contacted 1n advance for the purpose of coordinating

8upport servieee.
Example:
Jesus Christ Church of Latter Day Saints has included in it's program
children in the 5-7 age grouping and many of theee children spend
several yearB off rea.rvatian. Some children are 80 acclaimated into
these placements that they are 1n effect Itadopted u• COlllDUnit-y alte't'nativea
could/would be adopted or developed to thele out of community placementl
if adequate dollars were available for Tribal (collllllll.nity) eervices.
Bureau and denominational (primarily Catholic) boarding echools are
able to recrui t children (seperating family units) becauee of the
racllm of local school districts, and a lack of reeervation (community)
supports.
SEC. 102. (i)
Except caees where temporary wardships have been filed with State COurU
and tribes wish to as sume those wardships.
On some reservations all familiee who have been on public a&listance have
been forced to agrae to Itate wardehips for their children before eecuring
balic life support. The new wording could be interpreted to mean a previoul
wardship, however secured would constitute authority to continue with
placements, or adoptive plens.
and •••••• cales where Tribes have Tribal regleters of adoptive parents and
the State Courts (egencies) are anticipating adoption without regard or
reepect for these Tribal reeourcee.
FOlter home recruitJll8nt by Indian agenciee hae been eucceeeful, but
most of these familiee will not regllter with State agenciel. We believe
the lame is/and will be true of adoption registere. The State &genciee
are being allowed to lay they have learched the State registerl and their
non-Indian placementl are legal becaule our families haven't placad their
name. on theae regia tere.
Walhington State has passed recent legislation but the effect is simply
new boards forming, and the State hiding behind confidentiality laws
withholding information from those boarde , and using their. registers
to withhold cus todv ..

Sec. 202. (B) (6)
funding must be included to meet the-needl of ........
Transportation, emergency custody, and connunicat1on assiatanc.e for both
Urban and Relervatlon programa to provide emergency and scheduled supervision
and care of children "going home" to (another) Tribal jurisdiction.
Thie bill calls for extensive referrals of Indian children to their
primary governmental jur1ediction, but does not cover the costs of
phone calls, office and casework support, crisie or Icheduled care,
transp·ortation and superviaion. etc ••
THERE IS NO MECHANISM PROVIDED FOR URBAN PROGRAMS OR TRIBAL PROGRAM;
TO "SIT IN" ON STATE CWRT PROCEEDIOOS FOR THE PURPOSE OF MONITORIOO
OR FORCIOO THE IMPLEMENTATION OF THESE NEW LAWS. WITH ANY CHILO IN
A aJRRENT WARDSHIP STAWS THE DOORS WILL BE CLOSED IN THE NAME OF
CONFIDENTIALIlY AND WE WILL FIND WRSELVES TOTALLY HELPLESS TO PROVIDE
PROTECTION TO WR CHILDREN, OR SERVICES FOR REWRNING THEM TO THEIR
RESERVATIONS IF aJSTODY IS SEaJRED.
SEC. 203. (A) The Office of child development and the Social Rehabilitative
Services agencies of H.E.W. Region 10 have been indifferent and unhelpful.
The only helpful agency hal been H.E.W. Indian Heal th _ mental health Bervices _
specifically John Bopp M.S.W.. Serioue consideration ehould be given to
keeping the. . funds within the Indian Health agency under 638 with the
headquartere (Rockville) Admin1etrative menagement working with both Tribel

and Urban Centers,

SEC. 301. (a) ConfidentiaH,t91 CAN NOT AND MJST NOT apply to Tribal Governments
Courts t or Social Work Agenete.. The Bureau as the rights protection trustee t
ehould have prevented the alianation of Indian children all along and should
not now be control1ng files needed by thele tribal agencies. There ie no
posiMli ty of Urban Indian social work agencies doing their work in con~nction
wi th the Bureau of Indian Affaire. Many of these los t. children are second
generation Bureau of Indian Affaire relocation program victimo and the Bureau
is very defeneL ve of thie program.
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Mr. Chai.rman and Members of the Subcommittee:
I appreciate the opportunity to appear before you this
morning to present the views of the Department of Justice on
the constitutionality of this bill, which deals generally with
the placement of Indian children in foster and adoptive homes.
The Department of Justice has expressed its views on
STATEMENT
OF
LARRY L. SIMMS
ATTORNEY/ADVISOR
OFFICE OF LEGAL COUNSEL
BEFORE
THE

this bill in a ~~t:.-~E!~l'~.E~~... £Y.J;.h~U).~~icEl.<:.~~I:-~~.a~.~oul1s:"l ..
and transmitted to Chairman Udall..~~_[!:£:r_u.:~Ey_~.J. ~78, which
is attached to this statement.

be accepted as part of mystatement today.
For our purposes this morning, I would like briefly to
summarize the analysis and conclusions in the February 9 letter.
The feature of this bill which raises constitutional doubts is
its provision which would permit
Indian tribal courts to adju-_ ..
-~---_.

SUBCOMMITTEE ON IrmIAN AFFAIRS AND PUBLIC LANDS OF THE
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES
CONCERNING
S. 1214 -- PLACEMENT OF INDIAN CHILDREN IN ADOPTIVE HOMES
ON
MARCH 9, 1978

I would request that this letter

.~.

dicate child custody and other family relations matters even

'~h~:~~-~e pare~~-~uardia~~f-·~h~-~hi.id·i~;'~i~ed·mi"gh-t:"Cie-:
-------- --_.-.. .... _---

,-- -----

_

sire to have such matters adjudicated in a state court which
........

..

matters.

._-,-."

_..'-
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The constitutional question presented involves the potential for invidious discrimination created by S. 1214 which
may be prohibited by the Fifth Amendment.

In analytical terms,

bill

- based on rao<a/.1!~:o~:~
,01e1y

the bill would appear to create certain classes of parents and

tute invidious discrimination.

guardians who would lose an existing right to have certain

i
cently decided by the Court -~ ~ v. Mancari, ~ v.

family relations matters adjudicated in state court solely on

District Court and United States v. Antelope -- all involved

the basis of a certain percentage of Indian blood in their

situations in which the persons claiming to have been discrimin-

child.

ated against were members of Indian tribes.

classes

As the February 9 letter points out, for two of these

Indeed, the analogous cases re-

Mancari, ~ and Antelope clearly establish that Con-

parents living on and off reservations who are not

members of the tribe asserting jurisdiction -- the denial of

gress may constitutionally classify and treat differently than

a right of access to state court could be based solely on the

non-members persons who are members of Indian tribes.

amount of Indian blood in the child involved.

~n

o;::heJ;;.

}v..2J;:d s

,

Thus,

this bill as applied to family relations matters of voluntary

two sets of parents might be similarly situated in all respects

tribal members is, in our opinion, constitutional.

except that the child of one set might have the amount of

cases, however, do not support the d~fferent
t reatment which
•

Indian blood required under this bill to be "eligible" for tribal

would be accorded to parents or guardians by this bill whose

membership and to trigger tribal jurisdiction and the other

children a re "1'
e ~g~Lbl e " f or

child would have less than that required for "eligibility."

or guardians have, for whatever reasons, declined tribal member-

------------------_ ..

.
tr~bal

Those same

membership but whose parents

The result of S. 1214 would be that the former parents would be

ship or who themselves may not even be eligible for tribal

denied access to state courts whereas the latter would have access

membership.

to state court.

-------.-.

As the February 9 letter also points out, the Supreme Court
has never decided whether the kind of classifications drawn by this

I would emphasize here that we are not talking about discrimination against the child involved; rather, we are talking
about discrimination against the parents or guardians, living' on
or off a reservation, who themselves may not even b e eligible for

2

tribal membership.

3

"
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Our reading of these recent cases indicates to us that

T,. 1 T'11-1"'E .... GENERAL

LEGISL .. TIVE AF'FAIR5

the courts would apply a stricter standard of review to the

IDrpurt11U'ltt uf 31uutirr
Ulu!ll)illUll1l1. D. Q. 2U53U

classifications drawn in this bill than has been applied to
classifications based on tribal membership.

FEB 9

To survive consti-

tutional scrutiny, it is our view that a compelling governmental

1978

guardians who are not tribal members access to the state courts.

Honorable Morris K. Udall
Chairman, Committee on Interior
and Insular Affairs
House of Representatives
Washington, D.C. 20515

It is also our view that no such compelling interest has been

Dear Mr. Chairman:

demonstrated with regard to this bill.

This is to bring to your attention several areas where
the Department of Justice perceives potential problems with
S. 1214, a bill "To establish standards for the placement
of Indian children in foster or adoptive homes, to prevent
the breakup of Indian families. and for other purposes".
In our view, certain provisions of the bill raise serious
constitutional problems"because they provide for differing
treatment ,of'certain classes of persons based solely on
race. S. 1214 was passed by the Senate on November 4, 1977
and is now pending in the Interior and Insular Affairs
Subcommittee on Indian Affairs and Public Lands.

interest would have to he shown to justify denying parents and

- 1-

This Department has not been involved in the hearings
relating to the bill. Our comments therefore are based on
a reading of the text of the bill rather than on a review
of the testimony and legislative history which necessarily
would be considered by a court which had to interpret its
provisions and determine its constitutional validity.
As you may be aware, the courts have consistently recognized that tribal governments have exclusive jurisdiction over
the domestic relationships of tribal members located on reservations, unless a state has assumed concurrent jurisdiction pursuant to federal legislation such as P.L. 83-280. It is our
understanding that this legal principle is often ignored by
local welfare organizations and foster homes in cases where
they believe Indian children have been neglected, and that
S. 1214 is designed to remedy this, and to define the Indian
rights in such cases.
The bill would appear to sUbject family relations matters
of certain classes of persons to the jurisdiction of tribal
courts Which are presently adjUdicated in state courts. The
bill would accomplish this result with regard to three distirict
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-2categories of persons, all possessing the common trait of
having enough Indian blood to qualify for membership in a
tribe. One class would be members of a tribe. Another
class would be non-tribal members living on reservations,
and a third would be non-menmers living off reservations.
These three ,classes would be denied access to state courts
for the adjudication of certain family relations matters
unless "good cause" is shown under II02(c) of the bill.
The general constitutional question raised by S. 1214
is whether the denial of access to state courts constitutes
invidious racial discrimination violative of the Fifth
Amendment.
See Bowli~ v. Sharp, 347 U.S. 497 (1954). This
question is most properly addressed by focusing on each of
the three classes described above and contrasting each class
with a similarly situated class of persons whose access to
state courts is not affected by the bill.
The class of persons whose rights under the bill may,
in our opinion, constitutionally be circumscribed by this
legislation are the members of a tribe, whether living on or
near a reservation.
In Fisher v. District Court, 424 U.S.
382 (1976), the Supreme Court addressed an argument made by
members of the Northern Cheyenne Tribe that denial to them
of access to the Montana state courts to pursue an adoption
did not involve impermissible racial discrimination.
In that
case, both the persons seeking to pursue adoption of the child
in question and the natural mother of the child who contested
the right of the Montana courts to entertain the adoption
proceeding were ,residents of the reservation and members of
the Tribe. The Court stated that:
"The exclusive jurisdiction of the Tribal
Court does not derive from the race of
the plaintiff but rather from the quasisovereign status of the Northern Cheyenne
Tribe under federal law.
Moreover, even
if a jurisdictional holding occasionally
results in denying an Indian plaintiff a
forum to which a non-Indian has access, such
disparate treatment of the Indian is
.
justified because it is intended to benef~t .
the class of which he is a member by further~ng
the congressional policy of Indian selfgovernment. Morton v. Mancari, 417 U.S.
535, 5.51-555 (1974)." 424 U.S., at 390-91.

-3In Fisher, the class to which the Court was apparently
referring consisted of members of the N~rth,:,rn ~heyenne
Tribe. This is so because of the Court s c~tat~on to
.
Morton v. Mancari, in which the Court had upheld preferent~al
treatment of Indians in certain employment situations by
reasoning that the "preference, as applied, is granted to
Indians not as a discrete racial group, but rather, as
members of quasi-sovereign tribal entities
"417
U.S., at 554.
More recently, the Court has reentered this thick
in
7t
United States v. Antelope, 45 U.S.L.W. 4361 (U. S. Apr~l 19,
1977). In that case, enrolled Coeur d'Alese Indians
contended that their federal convictions for murder of a
non-Indian on the Coeur d'Alese Reservations were pr~ducts
of invidious racial discrimination because a non-I~d~a~
participating in the same crime would have been tr~ed ~n
state court and would have had certain SUbstantial ad~an~ages
regarding the elements required to be proved for conv~ct~On.l/
The Court, in rejecting this claim, held that the ~o7ur
d' Alese Indians "were not subjected to federal cr~m~nal
jurisdiction' [under 18 U.S.C. 11153] because they are of the
Indian race but because they were enrolled members of the
Coeur d'Alese Tribe." Id., at 4363.
We believe that Mancari, Fisher and Antelope directly
support the constitutionality of this bill as it, affects. the
access of tribal members to state courts. At the same t~me,
these cases do not resolve the const~tutionality of S. 1214
as it would affect the rights of non-tribal members liVing
either on or off reservations.
Indeed, they can be read to
suggest that, absent tribal membership, congressl.fre,:,d~m.
to treat differently persons having Indian blood ~s d~m~n~shed.
With regard to non-members living on a reservation, a
footnote in the Antelope case would appear indirectly ~o
address, but not resolve, the question presented by th~s bill:
"It should be noted, however, that
enrollment in an official Tribe has

y

Specifically, the State of Idaho, in which the crime.
occurred, did not have a felony murder rule so that, ~n
order to be convicted of first degree murder, the State
would' have had to prove certain element~ that were not
required to be proven in the federal tr~al because a
felony-murder rule was in effect in the latter court.
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-4-5not been held to be an absolute requirement for federal jurisdiction, at
least where the Indian defendant lived
on the reservation and 'maintained tribal
relations with the Indians thereon.'
Ex
Parte Pero, 99 F. 2d 28, 30 (CA 7 1938~
See also United States v. Ives, 504 F. 2d
935, 953 (CA 9 1974) (dict~ Since
respondents are enrolled tribal members,
we are not called on to decide whether
nonenrolled Indians are subject to [federal
criminal jursidiction) and we therefore
intimate no views on the matter." ~I
In Ex parte Pero, supra, the Seventh Circuit affirmed
the gran~of a writ of habeas corpus to a non-enrolled
Indian, who had been convicted of murder in a state court,
holding that the Indian could only be tried in federal court
by virtue of what was then 18 U.S.C. §548, the predecessor
of 18 U.S.C. §1153. The court appeared to base its holding
on the fact that the Indian was the "child of one Indian
mother and half-blood father, where both parents are
recognized as Indians and maintain tribal relations, who
himself lives on the reservation and maintains tribal
relations and is recognized as an Indian . . . . " Id., at

31.
with regard to non-members who are otherwise eligible
for tribal membership who live on reservations, Pero at
least stands for the proposition that the federal interest
in the "guardian-ward relationship" is sufficient to secure
to a non-enrolled Indian the protection of a federal criminal
proceeding as opposed to trial by a state court. Pero is,
however, predicated on a federal interest which would appear
to us to differ in kind from the federal interest identified
in Mancari, Fisher and Antelope.
In those latter cases, the
federal interest in promoting Indian self-government was
specifically identified as a touchstone of the Court's
opinions.
In our view, this weighty interest is present in
S. 1214 in a more attenuated form with regard to non-tribal
members, even those living on reservations. An eligible

~l

45 U.S.L.W., at 4363 n.7.

~ndian ~ho has chosen, for whatever reasons, not to enroll
in a position to argue that depriving
h~m.of a 7cess to the ~ta~e.courts on matters related to
fam~ly l~fe woul~ be ~nv~d~ous. Such an Indian presumably
has, under the F~rst Amendment, the same right of association.as do all.citi~ens, and indeed would appear to be in
no d~fferent s~tuat~on from a non-Indian living on a
reservation who, under S. 1214, would have access to state
courts. The only difference between them would in fact be
the racial characteristics of the former.
~~ a tr~be would be

We a~so ~hink.that eve~ ~ only marginally supports
t~e.const~tut~onal~ty of th~s b~ll as applied ·to non-members
~~v~~g on reservat~ons. In Pero, the focus of the court's
~nqu~ry was on the contacts between the convicted Indian
~nd ~he Indian tribe and reservation.
In S. 1214, the
~nqu~ry would appear to be solely directed to contacts
between the Indian child and the Indian tribe whereas the
persons whose rights are most directly affect~d by the bill
are the parents or guardians of the child. ~I Thus, there

11

As we understand the bill, this denial of access to
state courts would be predicated on the existence of
"significant contacts" between the Indian child and
an Indian tribe and that this issue would be
"an issue of fact to be determined by the
court on the basis of such considerations
as: Membership in a tribe, family ties
within the tribe, prior residency on the
reservation for appreciable periods of time,
reservation domicile, the statements of the
child demonstrating a strong sense of selfidentity as an Indian, or any other elements
which reflect a continuing tribal
relationship."
The bill is unclear as to whether this
determination would be made by a tribal court or state
court.
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-6is little support for the constitutionality of this bill
as applied to non-tribal members living on reservations
and the rationale applied by the Court in Mancari, Fisher
and Antelope would not save the bill. The simple fact is
that the parents of an Indian child may find their
substantive .rights altered by virtue of their Indian
blood and the simple fact of residence on a reservation.
The Court has never sanctioned such a racial classification
which denied substantive· rights, and we are unable to find
any persuasive reason to suggest that it would do so.
Our conclusion with regard to non-members living on
reservations is even more certain in the context of nonmembers living off reservations.
In such a situation, we
are firmly convinced that the Indian or possible non-Indian
parent may not be invidously discriminated against under the
Fifth Amendment and that the provisions of this bill would
do so. Assuming a compelling governmental interest would
otherwise justify this discrimination, we are unable to
suggest what such an interest might be.
For reasons stated above, we consider that part of
S. 1214 restricting access to state courts to be constitutional as applied to tribal members.
However, we think that
S. 1214 is of doubtful constitutionality as applied to nontribal meniliers living on reservations and would almost
certainly be held to be unconstitutional as applied to nonmembers living off reservations. i/
The Office of Management and Budget has advised. that
there is no objection to the SUbmission of this report from
the standpoint of the Administration's program.
Sincerely,

(Signed) Patricia M. Wald
Patricia M. Wald
Assistant Attorney General
We also note our concern with the language used in
sections 2 and 3 of the bill regarding "the Federal
responsibility for the care of the Indian·peopl~" .
and the "special responsibilities and legal obl~gat~ons
to American Indian people." The use of such language
has been used by at least one court to hold the federal
government responsible for the financial support of
Indians even though Congress had not appropriated any

(footnote 4 continued)
money for such purposes.
White v. Califano, et al.,
Civ. uo , 76-5031, USDC, S. nak. (September 12, 1977).
We fear the language in this bill could be used by a
court to hold the United States liable for the
financial support of Indian families far in excess
of the provisions of Title II of the bill and the
intent of Congress.
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ial services and on all six (6) Reservations. The American Indian Foster
Care Project is funded by HEW and comprises of a Project Supervisor, two
(2) Foster Care Workers and a Foster Home and Adoption Worker. They have
been working on permanent plannning for Indian children. The third branch
to Social Services is Supportive Services to American Indian Youth. The
personnel is headed by a Project r·lanager and there are four (4) co-ordinators.
Their area of responsibility is developing programs for Indian youth through
Big Brother/Big Sister, Volunteers in Probation and a Mini-Bike Program.
The following is a list of our objectives and goals:

11a rch 8, 1978

BIA CONTRACTED STAFF
1.

Honorable Teno Roncalio
House Interior Committee
House of Representatives
Hashington, D.C.

2.
3.
4.

RE:

Indian Child Helfare Act, '.977

S.1214

The r4innesota Chippewa Tribe fully supports Bill S.1214. The two (2)
greatest social service problems facing our ~ri~e is !indin$ a permanent
funding and the jurisdictional issues. The Jurlstlctlonal lssues are addressed in the bill and so is funding but not permanent f~ndlng •. Our ~ur
rent fundi ng .Ii 11 expi re .nd we wi11 lose our curre~t SOCl a1 SerVl ce 01vision. A solution to addressing the permanent fund~ng problem ~h?"ld be
considered.
Our need ;. to expand our Social SerVlces capabllltles so we
can deliver all aspects of a welfare department •
can handle them and
we want to. In this letter of testimony we have lncluded:

.lie

5.

AMERICAN INDIAN FOSTER CARE PROJECT
1.

1.

Resol ution #239-77

2.

A breakdown fo our current Social Service Division.

2.
3.

3.

Letters of support for r4innesota Chippewa Tribe Social Service
Division.

4.

a.
b.
c.
d.

Itasca County
Beltrami County
Cass County
State of Minnesota

To develop and plan for Indian self-determination in the area of Social
Welfare.
To prepare, Indian and non-Indian organizations and agencies to work cooperatively in development of human resources.
To maximi ze Indi an uti 1i za ti on of Soci a1 Servi ces through di agnos is and
referral action, as well as serving as an advocate on call.'
To sensitize local, state, public and private social services agencies
to the human factors and cultural values, especially attitudes, motivatinn and psychological readiness of Indians to participate in human service programs.
To consult with' and secure active par t i c i pat'ion of Tribal Councils and
other Indian groups in the various programs and projects aimed at improvement of social conditions.

Develop better child welfare services - ie; to reduce the # of children
separated from their families and to place Indian children in Indian foster or adoptive homes if removal is necessary, to develop a permanent
plan for the those Indian children unable to return home.
Recruit Americao Indian foster home and American Indian adoptive homes.
Develop tribal social servcies staff capacity for child welfare services
del ivery and increase county welfare staff awareness in working with Indian families.
Develop child welfare resources within the Indian communities.

SUPPORTIVE SERVICES TO Ar4ERICAN
DPH

1.
2.

MINNESOTA CHIPPEHA TRIBE
SOCIAL SERVICE DIVISION
The r4innesota Chippewa Tribe has been del ivering social services to the
Indian people on the six (6) Reservations since Feb~uary 197~. W~a~ ~tarted
as a part time job for a College student has grown i nto a major D1V1S10n of
the t·1; nnesota Chi ppewa Tri be.
The present Minnesota Chippewa Tribe Social Ser~ice Div~sion consists of
three (3) parts: the BIA contracted staf!, the Amer1ca~ Indi an Foster Care
Project, adn the Division of American Indlan Youth.Servlces.
With the monies contracted from the BIA, a Direct?r, and two (2) Social
Services Representatives have been hired. They work wlth all aspects of soc-

3.
4.
5.
6.

INDIAN YOUTH

To provide Indian youth with positive personal relationships with people
of Indian descent with whom the youth can relate.
To gain the Indian community's participation in the community corrections
approach as well as in developing an interest in assisting Indian youths.
To reduce juvenile de l inquancy , adult crime and recidivism through Volunteers in Probation, Bin Brother/Rig Sisters, Foster Care and the National
Youth Project Using Mini-Bikers.
To reduce alienation between American Indian youth and the welfare and
criminal justice systems.
To provide Indian alternatives to social services involved in foster care
placement that will strengthen positive identification.
To accomplish self-determination for the American Indian through Supportive
Servi ces Programs.

~ ~
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CLIENTS ENROLLED IN:

!'e're are the resul ts after three (3) years of operation:

VOLUNTEERS IN
PROBATION

1. "Iative American professionuls and county professionals can work in
union to provide qual i ty services for ~Iative American children.

~

2. 1{lhen Native American caseworkers are involved in caseloads of Nat tve

Ouluth

10

International Fall s

11

Fond du Lac

14

0

2

0

American chi ldren;
a. The incidence of placement in Indian environments is great1'J increased.
b. The number of voluntary placements of children in alternate hOO:E
environments is increased.

~4i 11e

TOTAL CLIENTS

Lacs

I

TOTAL

37

10

BIG BROTHER/
BIG SISTER
0

9

12

14

25

c. The incidence of a permanent pl acenent plan is greatly increased.
d. The number of children novinq to an improved placement situation
is increased.
e. The frequency of moves is reduced.
f. The length of time in foster care is greatly reduced.

0.. The number of licensed Indian foster homes increases.

The supportive Services to American Indian Youth has only been in existance
since (lUgust 1977 and here are a list of their recent developments:

AREA

TOTAL ENROLLEES

Duluth

21

;11 T.(H·nationnl Falls

19

'):~'~

VOLUilTEERS HI
PROBATION DtILY
10

BIG SISTER/
BIG BROTHER ONLY
11

15

du Lac

11

Lac"-_'

-'--

--''---

--'"o

58

20

34

"; ) 1.;-

i.HAL

VOLUIITEE~S
,
~n SOTn ':.!'~'.'""

o
--=-.

Referrals for probationers are made to Supportive Services th~ough the pr~
bation Offi ce Departments and cour~ systems. Referral s for Blg Brother~Bd~
Si s ter a re made to Supporti ve Sarvt ces Program by schoo 1s , counselors. J u 1
ci a 1 sys terns. welfare denartments and parents.
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(ATTACHMENT I)
(ATTACHMENT II)

The following is a biographical sketch, in narrative
within the j!lcial Service Oivision.

for~,

of key positions

PROJECT DIRECTOR - Robert Aitken.

\·JUEl~Ej:.S ,

t}l~ biJ.l ~.1214 j.~ i.n apposition to agerlcies rcmc~ina Indian
children kro~ thuIr homes \lithout tribal knowlcd~;~, ~nd

\'7HEBEi,S /

the bi~1"S.1214 designates tri10al government to place t.hoir
OW~ ~hlluron into situations tho Tribe feels'
b~st for that

Robert is a member of the Minnesota Chippewa Tribe from the Leech Lake Indian
Reservation. He is 29 years old, married, and had two Children. He is a
graduate from Bemidji State University - 1975. He has a B.S. degree in business administration and a minor in Native American Indian Studies.

WHEREAS, the bill 5.1214 authorizes the secretary to make grant~ cenh~;: lnto contracts with Tribe for these services ~or~Indi~n

His work experience includes two years as a hone - school co-ordinator for
the Bemidji School district. His current position is Oirector of Social Services for the Minnesota Chippewa Tribe.

NON, THE!'.EFOR~.BE ':T RESO~VED, that the Tribal I;xecutive Committee of
tlhe. t..llnn~~ota Ch Lppewa Tribe, wl'ro Le heartedly e up po r-t; this

Roberts educational and work experience highlight his awarenes s of and ability
to interpret strenghts, needs and shortcomings of the Indian family and community; administrative experience in social service programs e.g., ability to
work with professional social workers, psychologists, etc. both public and private; ability to interpret social welfare policy as affecting or notaffecting
Native Americans; ability to interpret, lecture and write on Indian values,
culture, life style as it fits into the framework of social work theory and
practice; and also has been able to prepare training and research proposals,
progress and eva1uati on reports, models and fundi ng proposa 1s ,

ch~la, and

C

15

-

l...L.dren.

--

eJ1.S at1.0n.

~

--I..:.

,.

:~ddO he~e~y certify that the. foregoing resolution I<as dulv presented
~~ac: upon.by a vote Or 9 for, 0 against at a s acini meeting of
the d.ln:1e.:>ota Chl?pe·..r a Tribal Executive Commi ttce a ~UO"""Uln
being

p r o snnz , held on September 7,,8, 1977. at Dui~th, ;linneso~:a:

PROJECT SUPERVISOR - Lila George

Arthur Gahbow, P~esiGr;nt
THE HI!iiJF:50TA C"riIPPE':lA TT1I3E

r

•

r.\'
.
n
/0 ~ 'yll:.rI.A..lJ.-<JJY~
,<

Daniel Eorr-ison, Sr.,

S~cretarv

TIlE ml;;iSSOTf, CTiTI'£,..IA TinSE

li 1a is a 1so a member of the Mi nnesota Chippewa Tri be from the Leech Lake Indi an
Reservation. She is 31 years old, married and has two children and one foster
child. Lila 1ived in foster homes through out her adolescent years. Also, she
and her husband have been a li.censed foster home since 1972.
Lila is a graduate of the University of Northern Iowa - 1975. She has a B.A.
degree in social work, with a .double emphasis in sociology and social psychology.

0

Her most recent work experience includes director of a youth project, funded by
the Governors Crime Commisssion for prevention and control of youth crime on the
reservation. She as been a counselor for the Minnesota Chippewa Tribal Adult
Vocational Education department and has been Project Supervisor for the past
year.
These job ex peri ences hi ghl i ght her experi ence in casework abil i ty to conduct
interviews, col lect and analyze relevant facts, providing necessary information
for referra land prepari ng case fil e hi s tori es; knowledge of program pol i ci es
and operations to facilitate coordination of the work within a projects total
objectives; ability to deal with and relate to Indian people, which requires
knowledge of unique Indian values and sensativity to the needs of Indian people;
and has the ability to analyze, evaluate, interpret and coordinate program objectives to insure understanding of the work of the project by the Indian community.
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FOSTER CARE,,)RKER - Patricia

r~organ

Patr-i c ta is a member of the Minnesota Chippewa Tribe, and life time resident
of the Leech Lake Indian Reservation. She is 25 years old, married and has
one child. Patr t c ta was a foster child in her youth.

Patricia is a high school graduate of Remer, Minnesota.
She has been a foster care worker for the Leech Lake Reservation Business Committee since July 1975 to the present time.
This work experience highlights her ability to deal with and relate to Indian
people on the reservation; knowledge of Indian values, lifestyle, culture, and
awareness of the soc i a 1 problems and needs of Indi an people; abi 1ity to i nterpret this knowledge within the framework of social work theory and practice;
and the ability to work closely with social workres in public welfare agencies.
Throughout this experience as a foster care worker, Patrici" had demonstrated
a high aptitude and willingness to learn and a high concern for Ind i an people.

SOCIAL SERVICE REPRESENTATIVE - Cy Howard Jr.
.
.
T ibe from the White Earth Indian ResCy isa member.of the M1nnes~~a C~'PP~~~tu~te from University of J~iMesot~ in
ervat10n. He 1S 39 years 0 . an .a "
. r in social wor-k and a rmnor i n psy1975. He received a B.S~ degree wi th \maJo
s the Education Director for Forchology. His work expenence ~ncludhes
{e~rm~nths he has worked in the Minnerest Lake Public Schools. Dunng t ~ ~a~
.
sota Chi ppewa Tri be Soc i a 1 SerV1 ce 01V1 S1on.

SOCIAL SERVICE REPRESENTATIVE - Sharon \·Jickner
~, . T ibe in Michigan and graduated in
reed in social work with a minor
Sharon is a mem~:r of the ~ault.St. ar1e. r
de
1977 from BemidJl State un1Verdsl~Yth t~~\~~s L~ke Public Schools and has just
in psychology. She has worke Wl
recently started with us.

FOSTER CARE \~ORKER - Fred Smith
FOSTER HOME AND

ADDPTIO~.

"·/ORKER - t1arl ene Hardy

Marlene is a member of :",e Minnesota Chi ppewa Tribe and a Leech Lake Reservation
enrollee. She is 28 yeacs old, married, and has five children.
~\arlene

is a high school graduate and has accumulated 60 credits at Bemidji
State University toward a degree in Early Childhood Education.

For three years, she was a lead teacher for the Leech Lake Reservation Headstart. She then moved on to be director of the Cass Lake Day Care Center.
From October 1976 to the present, she has been with the Minnesota Chippewa
Tribe Scoial Servcies.
These job experiences have served to highlight her ability to work with local
Indian families ane organizations; ability to conduct interviews and collect
relavent data, referral counseling as \,ell as preparing case file histories on
clients; ability to work with social workers in public welfare agencies; and
demonstrates a commitment to Indian people throuqh action and applicaiton of
these skills.
J1arlene', foster life - 3 years as a foster child and currently a foster parent.

0' Reilas band of Chippe"a's. He graduated
Fred is a member of the L~c Court.
in History and a minor in Sociology
from J1acalaster College wi th aCh~alJdO~ ~~~~~~on Services Field vlorker and has
He has worked as a
1
r
in 1q77
been" with Scc i a I Services since August 1977.
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ITASCA COUNTY
SOCIAL SERVICE

P. O. 130:< 570, Grand Rapids, Minn. 557·,4

Mr. Robert Aitken, Directoc
Social Services
Micnesota Chippewa Tribe
P. O. Box 217

Cas s Lake, ~:inr:esota 56633

Dear Hr. Aitken:
This agency has had interest and a;'are~ess of the Foster Care Project

entered into by the :·lir~nesota Ch i.ppevra Tribe \,:ith Health, Ed;::caticp., and
~elfare, and Cass County Social Service. I have been at several gatherings
,.,here ca::lic::: the Project Stuff was de5cribi;:~g the pr-oj ec t and the. intent

of the grant fro::r H.E.H.

~

This ~gen:y provid8s social ~nd financial services to the residents of
Itasca County. \~ithin uhe g e u e r a L population of Itasca c e u n t v , there a r e a
nunb er of /..;::cric.s.n Indir:.ns. On an overall narg Ln we esti~a~e: t ha t S~ of

g

0E5

~~

;; -c

our total cazelcad is Indian. This figure is inclusive of both our
finar.cial end scc LaL se.rvice pr ogr ams . l'!ost of the pcr scn s of f..o.erictin
Ir.di:;,.c herituge reside 0:1 the portion of the Le.ech Lake Reservation that

!--

tx:
"'
we
V>

cc

extends into Itasca County.

--'

~
e

The ~atter of co~cern in your project is foster care services for the
Our agency in the past has been able to recruit ir.to ou~
foster care program a number of Indian families. As ",uch as possible we
have a Lvays atte;;:pted to provide Indian homes for Indian children. I<e were
not always successful.

Accrican I~dian.

~
w
u

>ex:
w

V>

~

u

t>
a:

"'

w tj
>-

:::er ~ :

t

'"

It is felt that the project such as established some few Qonths ago
;,as one that may develop the needed r esour ce of added foster care services

~

for the Ane r Lcan Indian of the Leech Lake Reser..... a t Lon area.

iii

This agency is supportive of your-efforts in this particular area of
foster care developQent, and the agency's assurance give~ is that "e "ould
tlutually and cooperatively extend our hand in any development of this
particular area of service as is able to be deoonstrated and/or achieved.

«

Very truly yours,

f)

I'

~?Y I!i /vY-&-pl~
Georc~.

DeGuiseppi
Social Work Supervisor
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I'lay 9, 1977

BEMIDJI. MINN£SOTA !;H:S601

If IS) Sj7·mo

;!llY 5, 1977

r !-rr.

I

nob Ad t.k cn

Director of

JOHt! FJeLSTUL.
DiuctVf'

Robert Aitken, Director
So c i a L ~~cr'.:i.cc.s
Hfnnc so t a Cn Lpp e'.... a 'iribe
P.O. tO~l~ 217

SQci~l Se~lices

Hinncsal:2. Ch i ppewa Tribe

Box L17

L Ca s s Lake, ;.:;

Cass Lake,~: 56633

..J

56633

Dear Bob:
Dear

~·!r.

He wd.sh to share ~it:, you our ap cn cy l s PC51t!..ve feelings
toward your ~fforts to seck co~~i~ued funding for the
American Indc cn 'to::; ter Care l'roj c c t; ,

At tk en :

This letter is written in support of the extension or rCllewal of the Leech
Lake Indian Foster Care Project.
It has been an interesting experience for
wi t

h

p

the

r

o

j

e

ct

s i n c e

it

b

ag an

,

I

~e

firraly

It has been our p Le a s ur'c to work \;i~h the >:.i:1::J.esotD. C!i.ippeHa
Tribe, Leech Lake !~c5ervntio:1 Business Ccrc-Lt t.ee and tne
~.2ric;::.n Iflcii~!";\ p ro j c.ct; s t a f f p c reons for t hc pOlS;. s,:veral
months tnrcv: th~ cur rent; Foe t e r C~re Proj cct . ..;e. reel
the project a.as dcmon s t r a t e d a ~"G"i:'!:L,;:,le rc1.:.?~icn~,hip be t.ween
Indian cue .ou."1t.:,. r-;over...l:.:-.g bodies Ls poz s Lb Le ,

to have had some association

b e l i e v e

t h a t

it

i s

a

ne

c

es

s

a

ry

project oDd one tllat certainly OU~lt to be continued if we are to 2eet ttle
goals th2.t bot~ you alld we arc striving to achieve. As I am the Direct0r
of

Soc

i

e

l

Se rv

i

c e s

in

t iie

Ec l

t r aau

to the pr o jc c t is one. of be:in~
p r oj e c t ' s focus and ccn cc r n .

On

Coun

t~12

t

y

\',:e.lfa.re

De

p ar t

ccn

t,

my

r e La

ti

on sh

ip

fringes rather than che center of the

Dur i ng tile ;.:O:1c:j::' that tile project has be e n in e x i s t cn ce , several s t gn.i f i can t
chsa,1g~s have occur-eo i o r us. He have a t t epp t e d for many years to recruit
Indian foster ho::-:.cs for indian ch i Ld rc n and v e have Get \·lith vcry little or
:10 success.
1\5 a s e cond a r y b i produc t of the p r o j e c t , we now have s e vc r a L
lndi.:n f os t e r hD~es that a r e p r e s en t Ly actively i.nvo Lve d in caring for

hie support t ac concept; of r e Lf .to. r ar-af.nc t Lon D.S vic;:;,l. to f
the f'uturc of the Arier Lcan Lnd i.•cn , You ccn be as s uru o 0
cur co un t Lnue d t.n t e r-cc c end ~.'illi:':.r.r..c3s to cocper<::cc .
in the cevel.1?::lC~t of s oc f.a L s e rvf.cc proGrai::ting in tnc
,A..:!:~ri cnn Ir.tli.:.:.n cc.enun L ty ,

Cordially

v

ch'i l d re n . Ano th e r si:;nificant bi-~rod:'lct of the p ro j e c t is the closer wo r k i n g
rel ..c t i on s ht o whi ch now c ri s t s b e t.oc e n the entire? Social Service Divisio:1
of oo t h the :a:l:lGsota Chi?pc'.,'a Tr i b e a t C.:.lSS L.Jk~ and the ~eltrami County
~~.:l:Q.re De p a r t nc n t a z B.2::idji.
An d , of c ou r s e , .J. raos t Si~i...i f i can t ch an ge
is occuri:~~ i I l the provision of protective Garvices for all childrcll, but
c s p ec i a Ll y :"'::02 :~ati\'e !\2cri.c;lns.
It i.s cc r t a i n Iy our hope that the project wi l I bc continued and ade quo t c Ly
funded for Lur rhc r pursuit or the goals tha t I have nen t i oue d . I can c e r t a i n Ly
p Ledae t:1C con t i nucd suppo r t Clod cocpc r a t i on of this agency in p r es e rvi nj; .:J.

quality of care for c!lilJren,

includi~g

tIle protection of tllcir 11crilucc.

Yours truly,

v

.\
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, c--;

/' ,.

,J

~ ~//ty7·()1.C';/y

«.

. Lloyd
J olurs on
Director of Socinl Service
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:...-:Jchn Fjclstul
Director

"ij ••
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.louse Subconnri t i ,e on Indian Affairs and Public Lands

My name is Gi 11 Cat Jy, and I ar,1 a supcrvi sor worktng for the Cass
STATE OF MINNESOiA
CEPARTt...ENT or PUOLIC Y/El.,.FARE

County Depar-tment "f Soci a1 Servi cos .
INF"OI-l'-4ATIOIl

C:Oll"'I$:ilcrri:R

~ly

purpose here today is

G!:NERAL

CENTENNIAL OFFICE: E3UILuING

OFF'IC£ OF" ':"HE

ST. PAUL, r.'llNI../E:SOTA 55155

e l~ 1211e·61
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to describe a mutu, 1 effort by the tli .meso ta Chippewa Tribe and
cass County to pro: ide better child v/,,,lfare services for Indian

Hay 6, 1977

famil i es on the Let ch Lake Reservati 0'1.
Hr. Robert /~itl~c!l
Director of. Soc::'.::ll Services
Hinr;~sotCl Cu i pp eva Tribe
P.O. Box 217
Cas s Lal;e , ;:1 56633

Cass County is located in the North central part of Minnesota and
includes the bulk of the Leech Lake

I unde r s t cr.d that the. !·!ir_'1c-sota. ChLpp ewa Tribe. pLuns to apply for a research
and der.ous t r at aon g raut froL:l tr.(:. Dcpa r tr.cn t; of Hea Lth , Lduce t acn , and
\·:elfGi.rc in. oL'ce.r to j):oovicie i.=.?l:o\'ccl child ~:G!lf2ra. scrv i.ccs to Indian
facili~s.

bch~lf

of the

D~~art:-tnt

c£

r~blic W~lf~re,

I want to

eX?r~~s

our €n-

ccurngcc.ent end ~:\i.P~:::::t of 't!~:.t the rlin71:!~cta Ch Lpp ctca .fribc. hopes to
acccco Lt ch and I tr:.i::k. tha t; !lir;>1~~so~a vou Ld be a geed testing grc.;J!::.1 for

such ~ de:-lonstrat::'oa p-:ojc.ct.

of the f ac t th.r.t the LE8Ch Lal;e Project has had sene nr ob Leras in
its orgnr:i::2.tion, hut l.avc been fully assured thc t this is in th~ precess of
being Lr oaec out:: end vi.Ll, be. pll.:.:'!6i:1g "f u LL speed ahead I I .

. I ac

In t1innesota the

legal responsibility for the provision of social services to Indian

Dear Hr. Aitl:cn:

On

l~eservation.

families on the reservations of the Minnesota Chippewa Tribe rests
with the county of residence.

In Cass County, American Indians con-

stitute approximately 10% of the total county population, but Indi cn
children constitute 80% of the children Cass County has
foster care.

~laced

in

Thus, historically, an Indian child in Cass County

L1:.,',si:e::

Good luck in thi::> new endeuvor.

was about 8 times 1110re likely to be separated from his family and
cultural heritage than a non-Indian child.
placed in non-Indian foster homes.

Sincerely ycurs ,

---If

/'-? __
If ,
J
~/ ,j"/.f ~J.~U.;::.u,-",
- ~.............~
Zc~ta Fcdc r
h~J~ter Cc r c t;~cci.:list

~crvicc D~vulo?~~nt S~ction
Division of Social Services
ITh/cif

a legacy of the past.

The children were usually

These appalling statistics are

The Minnesota Ch ippewa Tribe and the Cass

County Department of Social Servi ces are now working together to remedy
what can only be described as a social catastrophe.
In July of 1975, the Cass County Welfare

~oard

agreed to fund a full

time Indiun child welfare service worker under the supervision of the
..

-_.,_._-_.~

-_._- __ ..

..

.

-_ __

11in,lesota Ch ippewa Tribe
to work specificall.i'_Ylith
Indian
children on
..._-"------- .•. _--..._._..
. __ ._----the Leech Lake Reserv.ati on. As mutual respect and trus t developed

-_

----------Vie jointly prepared an application through

between the
AN "-OUAL OPPORTUNITY EMPLOYER

a~encies,

the

11innesota Department of Public \Jelfare for a project demonstration grant
- 1 -
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f'rom the National Center for Child /\"I/ocacy, under the auspices of
on the Leech Lake Reservation, and ~Ie in Cass County woul d strongly
the I·linnesota Chi ppewa Tribe.

The ap:Jlication was successful, and

the American Indian Foster Care Project

bega~ operation Oct. 1, 197'.

support such a plan should it become legally and financially possible.
l3earing in mind that this capacity has been developed in less than
,

The project hypothesi s was tha t Ameri can Indi an staff, operati ng under

two years, and that there is nO~1 a core of experienced staff, the

the supervision of tribal government and within the context of child

r'1i nnesota CI,ippewa Tri be caul d develop the capaci ty to provi de Indi an

l'lel f are s tanda rds as adopted by the ;;tate of

~1i nnesota,

coul d more

child welfare services to all six reservations in l1innesota wi th in

effectively deliver child wel f are services to American Indian families.

short time.

lie a re now vie11 into the second yea r of the project, and the soci a 1

I will not presume to try to describe tribal projects in detail or

servi ce staff of the

~1innesota

this hypothesis is va l i d.

Chippewa Tribe have demonstrated that

The American Indian Foster Care Project

has demonstrated to us that the

~linnesota

Chippewa Tribe has the

expertise and capacity to deliver Indian child wel f'are services in a

to speculate about future tribal direction, but I do appreciate the
opportunity to tell this committee about

1\

successful service de l i v.n-y

model from the perspective of a county ilCJenCI resnons ib l e for the
direct delivery of social services on the L':"'cl1 Lake f1eserviltion.

thoroughly competent and professional manner.
In conclusion:
The project has

nO~1

expanded into the three other counties contained

there are tVIO fundamental ~';!'2ctS of the situation

addressed by this Act that should no longer L>.~ ignored:

wi th i n the Leech Lake Reservation and has been received with open arms
(1)

I

by tile social service staffs of those other counties.

Indian social workers work nr.rc effectively

It should be
with Indian families.

noted that none of the counties on the Leech Lake Reservation has ever

(2)

Tribal govern[;lent can e f fc cti ve Iy deliver

had any Indian social workers on staff, and that the counties have

-------------- .

-'

_.

--------

social services within the co. ,text of the

been trying to deliver social services to Indian families for years

.-------

with little success .

servi ces standards of the S ta:e of Hinnesoti'..
am sure that I represent the feelings of the

soci a 1 workers of these other coun ti es as we11 as Cass County when I

Thank you for the opportunity to tal k to you

say that this project has demonstrated to us that there is a better

are any questions, I wi l I try to answer thC::;i it your pleasure.

way to provide services to Indian families than the way we have been
doing it for the past 40 years.
The l':innesota Chippewa Tribe has the capacity and professional expertise
to immediately assume responsibility for Indian child welfare services

- 2 -
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STATEMENT OF REP. DONALD M. FRASER BEFORE THE SUBCOMMITTEE ON
INDIAN AFFAIRS AND PUBLIC LANDI! ON "THE INDIAN CHILD WELFARE ACT"

2-2-2

In 1977, the Hennepin County Welfare Department initiated a

March 9, 1978
MR. CHAIRMAN. through the "Indian Child Welfare Act" Congress

project funded under the Law Enforcement Assistance Administration

is exhibiting its concern for the rights of Native American peoples

to study child placement in Hennepin County.

throughout the United States.

shows that Native American children make up a disproportionately

Congress is making it clear that it

The initial survey

is the policy of this nation to protect the rights of individuals

high percentage of children placed.

to retain strong fundamental ties to their cultural background.

a three month period in 1977 1 Indian youth comprised approximately

Much has already been said concerning the "Indian Child Welfare
Act" both in support and in opposition to the bill.

I personally

These figures show that in

12\ of those placed.

This suggests that the placement rate

amongst Indian youth

was approximately six times that of non-Indians.

believe that it will be impossible to produce a perfect bill, but

For ages 0-4, the rate of use of placement services was approximately

I am convinced that the problem which we are addressing is so serious

ten times that of non-Indians.

that we must not be deterred by the complexity of the issue.

It would be fruitless at this time to question why the high

We

must rather look closely at the proposal and attempt to establish

rate of placement amongst Indian youth.

a framework around which a rational policy can be formed.

this initial data that the problems noted by the American Indian

I'd like to comment specifically on two portions of the
"Indian Child Welfare Act."

These are Sections 101 (e) and

102 (c) and (d) which establish notifications requirements with

But it is apparent from

Policy Review Commission with respect to displaced Indian youth
throuqhout the United States are also apparent in this urban area.

With this in mind, I w~uld like to turn to the notification

respect to placement of children residing off-reservation, and

requirements which would be placed on county welfare agencies

Section 202

by Sections 101 (e) and 102 (c) and (d) of the bill.

(a) providing for the establishment of off-reservation

These sections would require that prior to placement or transfer

Indian family development programe.
The Fifth Congressional District of Minnesota, which I represent,
includes most of the City of Minneapolis.

The population of

Minneapolis is approximately 375,000, and the Native American

of an Indian youth the local agency must notify the parents or
extended family of the youth as well as a tribe with which the youth
has significant contact.

population of the city is estimated at approximately 15,000 or 4\.
1

The Hennepin County Welfare Agency provides supervision of child
placement services for Minneapolis and its sUburbs.

The Native

American population of Hennepin County is estimated at approximately
2\.

As

the Hennepin County "Placer Project" is a two year study

which began in mid-1977. figures as of March 1978 include only the
initial three month survey.
It is expected that the succeeding
quarterly surveys will be similar to these initial findings.

242
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Although on its face this would appear to be an insignificant

burden, persons familiar with placement procedures in urban areas

The Bureau has in the past exhibited a philosophy which denies
the rights and privileges of Native Americans living in urban areas.

assure me that due to the large numbers of persons involved in the

I have served an urban district for too long,

placement process, it is highly unlikely that all individuals

many hours fighting for the establishment of programs to meet the

involved could reasonably be expected to have the knowledge or

needs of urban Indians,

expertise needed to fulfill the requirements of these sections.

Indian Affairs.

I would ask that this Subcommittee consider amending the Act

and I have put in too

to expect ready compliance by the Bureau of

would urge this Subcommittee to mandate the establishment of

to inClude provision for the designation by the Secretary of a

urban Indian family development programs at a rate commensurate

suitable Indian organization in an urban area which has a large

with the need in such areas.

Indian population to serve as a quasi-representative of the tribe

the Bureau will not feel bound by its on or near reservation guide-

for notification purposes.

lines.

This organization would then be

responsible for notifying the proper tribal authorities.
I

fear that without such a provision this legislation would

Mr.

Chairman,

I

Only then could we be assured that

am aware that the Department of the Interior

has asked that this Subcommittee not approve this legislation.

create such a morass for county administrators that the Act would be

aware that the "Indian Child Welfare Act"

largely ignored in urban areas.

Department of Health,

Another provision upon which I would like to comment is

Section 202

(a) Which would allow the Secretary of the Interior to

provide for the establishment of Indian family development programs
off-reservation.
This provision could prove to be the basis for important

proposal.

But I

is not supported by the

Education and Welfare, which prefers its own

am also aware that before Congress began action,

these two agencies which have an inherent duty to provide for the
needs we now seek to address had done regrettably little in this area.

Though history may show that the legislation which this Subcommittee reports was not perfect, waiting for guaranteed perfection

improvements in the family structuro of many urban Indians.

is not a

Unfortunately,

without action no problem would ever be solved.

past experience with programs established by Congress

and administered through the Bureau of Indian Affairs does not
bode well for the establishment of programs in urban areas.

am

luxury we

can often afford.

And of one thing I

am sure --
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OAKLAND:. CALIFORNIA 9if.6to

OAKLAND. CALIfORNIA 94610

TELEPHONE: (4oIS) 8]2·2386

TElEPHONE, 14151 832·2186

IIaroh 9. 1978
Betore the establishment ot the Resource Center, most ot the
TO:
FROM:

Indian children identitied as boing neglected were immediately

Committee on Insular and Interior Attairs
Urban Indian Child Resource Center, Oakland. Calitornia

WITNESSES:

C. Jacquelyne Arlowsmith, B.N.
Board Member. Urban Indian Child Besource Center
Omie Brown. Director
.
Urban Indian Child Besource Center

taken up by the county oourt or wei tara system and placed in
oon_Indian toster homes.

As a result, Indian children ended up

in homes ot a toreign oulture with very little chanoe ot ever
returning to their righttul parents.
The Center is looated in the san Franoisco Bay area and eerves

8UIoOIJBY:

a population ot 45,000 Native American Indians.
The Urban Indian Child Besource Center aod Indian Nurses

ot ca11tornia, Inc •• bassd on ezperience in the tield ot
child weltare, strongly support S•.1214.

However. in its

prssent working tor., it excludes thousands ot deserving
and eligible Jmerican Indians, specitically those Indians
who are members ot tederally ter.inated tribes.

By re-

writing the detinition ot Indian in Sectioo 4. paragraph
(b). this possible oversight would be rectitied.

Eighty per cent

(80%) ot the urbau Indians are mobile and otten return to their
homeland.

With this tact in mind, the Center provides a linkage

bstwesn urban and reservation living.

Aid is given to the Iodian

tamilies in a broad array ot services ranging trom the availability

ot emergency tood and clothing to identitying Indian homes to be
licensed as toster homes.
The Center has served 215 tamilies which becomes approximately
---- - - --_.---.-- - - _... -- _..
1500 clieots when each tamily m~mber is couoted individually.
_---_._._---~-

Ther-are at least 500 persons peripherally invotved with the
BJCKGROUND:

The Urban Indian Child Besource Center was tounded

three years ago by Indian Nurses ot Calitornia, Inc.

The Center

Center aDd this number inoreas•• as the Besource Center becomes
more established in the commuoity.

was the tirst urban Indian project tunded through the National
~.ns.~itute

ot Child Abu:re

.a_n~Neglect

in 1975.

The center's

ma-in objecUve is to help Indian children who become innocent
victims ot parental neglect and/or abuse.

Indian Nurses ot calitornia, Ioc •• is a noo_protit organizatioo
established io11972. Th~ _n.?~~~~=-!~I?~~s_~~ th.i.~~~!_~v~__ ~r.i_~~ _~~
reside throughout the state ot Calitornia. The Indian Nurses ot
-2-
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OAKLAND. CALIFORNIA 94610

TELEPHONE: (4151 8]2·2386

Calitornia Executive Council acts as the Board ot Directors tor

RESOLUTION

the Urban Indian Child Resource' Center and meets quartsrly to
WHEREAS Indian children have been removed from Indian communities by the action

monitor the Csnter's activities.

of governmental and priva,te ..agencies, and
WHEREAS This practice has continued despite it 1 s destructive

i~act

on Indian

children, Indian families and the Indian community, and

RECOMliENDJ TI ON5:

1)

5.1214 needs to be stren.thened but has to become law as it

is sssential to rsduce external placement ot indiau children and
increase the oapacity ot young Indian tamilies to understand child
development aDd utilize community resources.
2)

"Indian" or "Indians", unless otherwise designated, means
any individual who (1), irrespective ot whether he or she
lives on or aear a reservation, is a member ot a
~

\1'

./

",

tri~e,

band,

or other organized group ot Indians, including those tribes,
bands, or groups terminated since 1940 and thoss recognized
now or in the tuture by the state in which they reside,
or who is a descendent, in the tirst or second degree, ot

stre~gthen

THEREFORE BE IT RESOLVED that when it becomes necessary to place an Indian child,

the following priorities be observed by public and private .agencies as a
matter of social policy;
1.

to place the child with his extended family, even if this involves
transporting the child to relatives on his reservation in another
state;

2.

to place the child within his tribe;

We respecttully suggest that the detin1tion ot "Indian" be

changed to read as tollows:

'\

WHEREAS Public policy is needed to change these practices so as to
the American Indian family

3.

to place the child with an Indian family of another tribe;

4.

to place the child within a non-Indian home, with the foster parents
agreeing that an Indian agency will be a part of the foster home
supervision and that the child remains in touch with the Indian
community through traditional culture and langu~ge education •

Furthermore, it is essential that this policy insure that the natural
parents and/or family be allowed to maintain contact with the child.
Foster placement should be viewed as temporary, not as permanent replacement for his natural family. Indian families must be provided the
support services and every opportunity to remain an intact family.

any such member, or (2) is an Eskimo or Jleut or other
Jlaska Native, or (3) is determined to be an Indian under
regulations promulgated by the Secretary.

3)

Be it further resolved that the Indian Nurses of California urgently
communicate these concerns to professional child welfare agencies and to local,
state and federal policy makers.

We recommend that Indians rally to support this bill, S.1214.
August

-3-

27, 1977

Los Angeles, CA.
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STATEMENT

INDIAN CHILD WELFARE ACT OF 1977 (S. 1214)

We are Mary Jane Fales, Director, and Dorothy Buzawa, Supervisor of
Operations, of the Adoption Resource Exchange of North America, a Project
of the North American Center on Adoption.

The Center is a division of the

Child Welfare League of America, Inc., a national voluntary organization

Testimony
to

with approximately 380 voluntary and public child welfare affiliated
agencies in the United States and Canada.

We are speaking on behalf of

the Board of Directors of the League.

Subcommittee on Indians and Publ ic Lands
of the
Committee on Interior and Insular Affairs
U.S. House of Representatives

The purpose of the League is to protect the welfare of children and
their families, regardless of race, creed or economic circumstances.

The

Center specifically addresses the need for children to grow up in a permanent nurturing family of their own.

The Center is a not-for-profit

corporatIon that aids in the adoption of special needs youngsters by
providing consultation and education to agencies, schools of social work,
concerned citizen groups and the general public as well as exchange services.
The Adoption Resource Exchange of North America (ARENA) has assisted
almost two thousand children over the last 10 years to find adoptive homes.
Begun 20 years ago as the Indian Adoption Project, it has also helped over
800 Indian children find permanence.

The Project has always been concerned

with placing these children in homes of their own race, and in the last
several years has increasingly facilitated such placements.

March 9, 1978

In fiscal

year 1975-76, for example, 33 Indian children were assisted and out of that
number 29 were placed with a family that had at least one Indian parent.

Presented on behalf of
The Child Welfare League of America, Inc.

by
Mary Jane Fales, Director, ARENA Project
Dorothy Buzawa, Supervisor, ARENA Project
North American Center on Adoption

Also, ARENA has consulted widely with agencies in North America on the
importance of placing Indian children for adoption within their own culture.

251
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Our general experience points to the need for legislation, not only for
Indian children, but on behalf of the total child welfare population.

This

However, our organization disagrees with 51214 as it is currently
written.

It imposes unrealistic standards and requirements in child place-

population needs permanency whenever possible and our systems need to be

ment matters, interfering with the lives of Indian children and families.

improved and geared toward that end.

The laws effecting the gener"l population .are different and less restrictive.

The best means of achieving permanency

is to provide the systems that will help children stay within their biological

First, by putting control of Indian child we.~~:~~tters int~l

families whenever possible.

ha~~t"dOes·-~;;tres·pect the conf i dent iali ty and autonomy of the

If parents are unwilling to or Incapable of

raising their children and there is no other biological family member able

birth parents to determine the future of their child.

to assume this role, then permanent placement with an adoptive family of the

parents thus have more rights and privacy than Indian parents.

same cultural background is the most beneficial step.

Is too Inclusive in Its definition of Indian children.

If, finally, it is

Non-Indian birth
Second, It

ThIs means blackl

determined that a child cannot stay within his own biological family and

IndIan children, or Mexican Indian children might be denied their other

a home of the same cultural heritage is not available, permanent placement

heritages, that they may be denied placement with their extended non-Indian

with a loving adoptive family is still desirable.

biological parents.

Studies have shown that

children can adapt to transracial placements and benefit from them.

placed with

We are pleased to have the opportunity to respond to Senate Bill 1214,
known as the Indian Child Welfare Act.

We support the protection of Indian

It could also mean that even a full IndIan child,

a non-Indian

foster family, could be reviewed and replaced,

even though strong emotional ties existed with that family.

creates many time delays in the placement process and In transfer of

children and maintenance of their cultural identity in foster care and

jurisdictions.

adoption.

passes much more slowly for him than for adults.

We particularly encourage the financial incentives and legal

Third, it

This causes extra Insecurities for a child, since time
Fourth, the bill does

I

supports that would develop the Indian family through specific programs on

no~ stipulate any accountability system to protect the child against a

and off .the reservation.

lifetime of temporary care.

We are also very pleased to see that adoption

subsidies are part of this legislation.

This component is very important

We, therefore, strongly urge the following sections be revised:

in order to encourage more Indian adoptive families to take on the added
101 (c):
expense and responsibilities of another child.

This allows a parent or parents to withdraw consent for any

Another important section
reason prior to the final decree of adoption (with certain provisions).

of this bill includes education programs for Indian court judges and staff
ThIs could mean a long, needless period of risk, as most states now take
in skills related to the child welfare and family assistance programs.

We
from 1 to It years until finalization is possible.

Most states currently

see this education as essential to providing good care and appropriate
have either irrevocable consents, or only allow 30, 60, or90-day periods
planning for the children in their care.

We also support the Indian
in which parents may withdraw their consents.

We therefore, suggest a

adoptee's right to information at age 18 to protect his rights flowing
period of 30 days from surrender, in which the parent or parents have the
from a tribal relationship and many of the fine provisions assuring that
the biological parents are accorded a full and fair hearing when child
placement is at issue.

opportunity to withdraw their consent.

-t
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102(c):

Where an Indian child is not a resident of the reservation,

he is included as an Indian child if he has had some significant contact
t~ibe.

with his

This seems to be a much too Inclusive definition of an

Indian child, not taking into account possible non-Indian heritage and
contacts.

It gives jurisdiction to the tribe, over the rights of parents.

It can also cause disruptions of foster placements, where the foster parents
are intending or about to adopt the child.

This could disturb the child and

,require removal from his "psychological parents."

It would also be time

consuming to transfer jurisdiction from state to tribal courts.
102(e):

This provision also seems too inclusive, as it would include

the child being considered a resident of the reservation even though his
parents had placed him while off the reservation.
102(f):

Again, the child is obliged to be considered Indian and thus

placement is mandated either within the extended family, a home on the
reservation, etc.

This may occur even in the absence of "significant

contacts" with the tribe.

This seems discriminatory aga'inst both the

Indian biological parent and child because they are the only Americans to
whom these laws would apply.
102(g):

This provision also invades the privacy of the parents and

child by serving written notice to the chief executive officer of the tribe
or another person so designated by the tribe.
other U.S. citizens, this doesn't happen.
I~alian

Again, in situations with

If the child were from an

community in New Jersey, that community would not be informed about

the whereabouts of one of it's former residents.

If a child were from a

Jewish family in Montana, the Jewish community would not be informed of
the whereabouts of one of it's Jewish children.

103(a):
preference.

We suggest adding--"to a non-Indian family"--as a fifth
This would ensure that the child be granted a permanent living

situation and that it Is valued above a temporary situation.
103(b):

We suggest adding--"to a non-Indian family"--between pre-

ferences 5 and 6.

This includes a further option for the child, prior to

considering any custodial institution.
We strongly recommend the inclusion of an accountability system
within this bill.

A periodic review of each child welfare case would

assure that a child is being cared for properly; that case plans are made
for him to return home to his biological family or move out of the temporary
situations into a permanent adoptive home.

255
254
-2The bill appears to encourage placement within the culture to the point
This statement on the Indian Child Welfare Act of 1977--51214--is
presented by Mary Jane Fales, Director, and Dorothy Buzawa, Supervisor of
Operations, of the ARENA Project of the North American Center on Adoption,
a division of the Child Welfare League of America, Inc.

outside of the Indian culture, should the latter prove the only way to
provide permanency.

Although Incentives to recruit and study Indian families

should be offered, experience and research show that transracial adoptive

We appreciate the opportunity to express the views of 'the Board of
Directors of the Child Welfare League of America regarding the needs of
Indian Children and their families.

of preference of temporary foster care or institutions rather than placement

We commend the House Committee on

Interior and Insular Affairs for bringing attention to this issue through
the proposed legislation.

placements can produce stable adults with a sense of ethnic identity.
The definition of Indian children who would fall under provisions of
this bill is too inclusive.

It includes many who are also from equally

unique cultures.
The provision that a parent may withdraw adoption consent up to

Our organization agrees with many of the concepts behind 51214,
including the need for the protection of Indian children and the maintenance of their cultural identity in foster care and adoption.

finalization creates too long a period of uncertainty for the child.
is extremely detrimental.

This

For any child to delay placement or live with the

We also
insecurity of a potential move is to undermine his sense of emotional

feel that the proposed Indian family development program Is vital to
improving the quality of Indian family life.

We are particularly enthu·

siastic about those sections of the legislation that give financial and
legal incentives for keeping Indian children within their biological
families, educating Indian court judges and responsible child welfare
staff, as well as offering subsidies to Indian adoptive families who
might otherwise be unable to afford another child.
However, we disagree with major sections of 51214 because of the
following concerns:
There is no protection for children against a "lifetime" of temporary
care.

Any child-placing agency should have an accountability system that

prevents children from getting "lost" and encourages case planning that
includes a permanent family.
The tribe's prerogative to review and Intercede on all Indian child
placements invades the rights and privacy of parents in determining the
future of their children.

commitment and security with a family.

This may also act as a barrier to

Indian families who may not want to adopt because of the risk
a child they have grown to love.

o~

losing
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BMlon

s.»:

Council,

s.:

105 SOUTH HUNTINGTON AVENUE
JAMAICA PLAIN, BOSTON, MASS. 02130

am here to spe'ak about the needs of Native American families residing

in the Northeast and the discriminatory nature of the Indian Child Welfare

Telephone 232·0343-44

Act of 1977.

We do not challenge but rather strongly support those sections

of the Bill which insure tribal court and tribal council, a significant degree
of authority in matters regarding the future of our children when foster care
TESTIMONY ON THE

and adoption determinations are made.

We do not object to the definition of

INDIAN CHILD WELFARE ACT OF 1977

tribe in this instance being limited to those tribes served by the Bureau of
SUBMITTED TO
HOUSE INDIAN AFFAIRS SUB-COMMITTEE

Indian Affairs.

involvement of Indian organizations in areas of family development and child
protection.

BY

We also approve of those sections which provide for the

However, we most adamantly object to the definition of Indian

and Indian organization (Sec. 4 (b) and (d», which deal with Indians outside

*SUZANNE LETENDRE, DIRECTOR*
NORTHEAST INDIAN FAMILY STRUCTURE PROJECT

the tribal context ar:d which if enacted would unfairly exclude the vast majority
of Native Americans in the Northeast tram benefits

t

protection and much needed

BOSTON INDIAN COUNCIL, INC.

assistance provided for in the Bill.
In the greater Boston area alone, where approximately 4,000 Native
Americans reside, we estimate as many as 300 Indian children have been placed
in foster or adop,tive placement, the great majority of vlhich were placed in
non-Indian homes.

In

~laine

where the constituency, f ami.Ly structure and

child rearing practices closely resembles those of Native Americans in
FEBRUARY 9. 1978

Boston and which is the only New England state with available statistics ...
Indian children are placed in foster homes at a per capita rate 19 times
greater than that for non-Indians and two thirds of such Indian
are placed with non-Indian families.

ch~ldren

The American Indian Policy Review

Commission found that Aroostook County, Maine had the highest placement rate of

-

any county.

This current rate of family disruption that is occuring amongst

the Maine - Massachusetts Indian population has not gone unnoticed.

Both the

258
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Native American community and the U.S. Dept. of Health, Education and

The social worker was speechless for there was no legitimate grounds on

Welfare, have recognized the need for special intervention and prevention

which she could justify her department's actions~

programs for Indians in the Northeast.

we were instrumental in qUickly reuniting the child with her mother and brother.

They also have begun to

take steps to develop a program to address the situation.

The U.S. Dept.

Fortunately in this case

The second case involves a young mother who is presently in a foster home

of H.E.W. has granted the Boston Indian Council, Inc. (B.LC.) a small amount

and who has spent the most par": of her life drifting from seven different

of funds on a short term basis to initiate a Northeast family support project

foster homes.

A few rncnt.hs aGQ she a Lno had her own child t ak cr, from he r .

to meet the special child welfare needs of Indian people in New England.

For several months the state retained physical custody of her child without

However, it is highly impropable, considering the ceiling on State Title XX

filing any petition, thus without the appropriate legal $anctions for removing

funds, that t.he state \.,.i11 be able to sustain this program beyond this year.

and retain in'] the child.

'l'he project .is a joint effort of B.I.C. and two Indian organizations in
!'-laine

l

the Central

~laine

Inclian Association in Orono and the Association of

;,roostook Indians in Houlton, to ensure the integrity and stability of offreservation Native l\merican families.

0';'" Ndti'/c'

".i".(~~icans,

legal custody was then ternpor<'1l"ily transferred to the state.

enlighten social.institutions to the unique

'rhe mother is

n ow !:<lced with a very difficult and demoralized process of trying to prove
that she) is in fact a fit and capab Le mother.

It is the hope of the project staff

that "this co l.Lebor a t i.ve cffr:lJ:t will protect the ethnic heritage and political
Li.l rthr i.qht;

~\lhen this matter finally came before the court,

~>ince the social a~!encies involved disapprove of raising the ch i Ld in
the mother I s fos t.e r home who r e five other Indian ch i.Ldz c n are c ur r en t.Ly being
ca red for, they l'ec(n::~lend that either the mother. cha nqo foster homes, t-hus

needs a:d prcbJ,L·!",:;. ~~~c.i ng t.he Indian community, ann change the current patterns

cont Lnu i nq the t':''',,1..i\:.;icnt foster care syndrome or have the 17 year old rnot.he r

of. foster c ..n-c

move into her 0\"11 a.r·dl:r-rnenl, t.uus race the economic and emotional adjustment

<.\f,

j-r-cc t i c ed

for Indian people by non-Indian social service

to urban li va n. _

..::tj0n.C1C:S.
S~IICC UH'::

",,:O:I'.:.I<.~,l":c.\::""j-LL

of the project, our s t a t f has had to deal with

t""he,~ we
f ac

t.ar.L VI.:: }\J[,\(~l'ic~!JI

in the Bi.ll.

Ltr,!,i..:,i

r::ctL~,:~~;

w i t.h s i.nc r c

<'.~s

in the. Boston community.

Two such instances dealt

\\'tIC' 1, '\n t.ll":ir cud Ldren taken from them on

rather

Lone- .

ex.:.:nlinc=

t ho Indi.an Child wc Lfa re Ac t; s • ;! (a)

l"t.:t by virtue

0::'

':1

--

-

~C'St...I;::

-

en.

'i'he fi.rst case deals with a mother who had her

care

D0C~i.JS0

..

,

cb i Id pl,lCCli in

ller chi],-;

chi.id~

on one occasion sho .....as not at horae when

----- -------_.----- --

.t(}I:l:l~ne...-l f~-l)l"

-.
nursery school.

.:I ,.:-cne r-a j

act.

a s si s t ancc ill IJCLt.irh,] lie r child back, we inunediately corrtac t ed the social
wo.rke r involved c:.Jnd asked on what Le qa L grounds was the child removed.

j

lienee, the 9roposet!

.e , "Indian Child \velrare Act"

ce e j .in« with a 9cn(.'r.,ic jiroblern in fact [Elil~; t.o do so by failing to address

the pl."oblem a s it is _Celt by those Nat.ive Amer ic an s ..",ho ar e not. included in

~

'When the mother requested our

find t.h e problem

rnost; rc s t r i ct.i.ve de f i.nf.t.Lon of Indian therein

thn l.;(merits of the Oill be come re.jLona.L'l y di!::;cr:i,minutory.

Leo l s La ti i.on which purr'orts to be
cus t.oc.y of r.ue.i r

'vIC

our U.:lli ve l~nc~l'i·:;;)n ":-o·r.r;t.i t.uenc y in uh e Nor t hen s r; r.rccisel'l as described

nurae rous bLlt"i.I1~ i:i,:~:~:l: i..,.:c~' (In the part of social agencies with regards to

j 111,1

~

the u.l Ll ' s z.es t.z i.c t Lve definit.ion of "Indian".
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This definition of Indian is contrary to the drift of Indian legislation
in the past two decades:

where Congress has dealt with Indians outside the

tribal context, a broadar definitiOI'. has always been used.

For instance:

CETA Ti tl,' 3
ANA Urban and Rural grants
Indian set-aside for nutrition CSh
Indian Education ~ct

I.
II.
III.

IV.

settings and lost in a world unaccustomed to the Indian way of life and
the Indian family structure, and who in fact make up a significant portion
of the alarming national statistics on Indian family disruption, are ignored
by this Bill, left stranded, unassisted while they watch in bewilderment the
termination of their parental rights and the placement of their children with
people who are total strangers to them.

One clear example of a less restrictive definition can also be found in the
Clearly there is no morally justifiable basis for supporting the restrictive
Indian Health Care Improvement Act,which I believe was dealt with by this
definition of Indian found in this Bill.
Committee and which is enclosed along with my testimony.

We recommend that s. 2 (b) be ammended

Our question is on

in line with the definition of Indian found in s. 4 (cl of the Indian Health
what rational basis should this Bill break from the long standing policy of
Care and Improvement Act so that benefits under s. 202., 203 and 302 will
Congress most recently included in t.he Indian Health Care Improvement Act?

be available
'0-]0.

to

a broader category of Native Americans.

Within the context

strongly object to tl1e use of the Indian Child Welfare l\c-t to na r r ow the

of tribal jurisdiction and services the definition can be narrow, but in the
definition of Indian out s Lde. the tl"ibal context.

Such

(HI

,-~cti.cn

puts in

broader context of off-reservation Indian organizations a more expansive
jeopa rdy Lncl i an children arid f ar.u.Li.e s who based on t.h i s Dill:

~i

r.rc.irnbIc should

definition must be used.
be included.

We urge that you reject an arbitrary policy that would unfairly determine
~;'~

realize that some of these services elisibility Ls s ue s may to.

\

~·;(llll(':d

which Native American children will be blessed with the comfort and security
when the adrai.n Ls t r a t i ou or Congress sol ves its recognition policy, but no one

of growing up with their families and communities and which will be torn
c-cu be certain about; when or how such a policy will be LrnpLemerrt.ed ,

Evcn

from their
"',-;-IE~n ~

e.

,!J:C

'-----------------

!l,;cc~;ni.tion,

b)

tribef~

those nembe r n

v,.'ho IildY not sr.ek or 'A:c .::.~r.e llT'.able to seek federal

full bloods wil.:h

nc\'erthclc.s.l::. denied

c ) mernbe r
t

~)

in need or ass.i.sl:...:.nce will stil.l be .1.<"!Tlor.ed such as:

of state recognized

,:J.)~C

fa~milie5,

their mothers and fathers, brothers and sisters and

policy is in fact .i mpLernen t ed , a si.qn i f i cant; portion of" xe t Lvo Americans

lcs~.;

T:len'.ber~.hip

them

l4

of

4my

onc partic;ular. tribe \\lho

to u tribe beC;£1use of

th~ir

blood

(~l.1antur~:

': of de.scendants of members of tribes terminated s ince J f}tlO, d) those

c rmi na t.ed Lnd LvLcluaLs of federally r-e co qn Lze d tr.ibes and e)

lost t.r i.ha l

st..:~tl;~;

as

r o s u L t o r' rid oc at i on .

i.nd i v i duo Ls who

Ilcnce , those uatt ve Americans

who arc f acud '..,:j t.h adj us t.Lnq to oft reservation living, who lack t.he support
arid assistance of

their tribal

co~rts

and councils, who are alienated in urban

robbed of their Indian identity and political rights.
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name is Trilby Beauprey and I am a Menominee Indian from the State

nf Wisconsin.

I am presently the Director of the Alternative Living Arrange-

ments Program with Great Lakes Inter-Tribal Council, Incorporated in Odanah,
Wisconsin.
Our program is responsible to the Great Lakes Inter-Tribal Council,
Incorporated service area encompassing ten (10) Indian reservations in thirty~

{31) of the seventy-two (72) counties of Wisconsin.

~ng

in }my, 1977 I knew that it would be my job, along with two other staff

~embers,

When I began work-

to recruit foster parent(s) who were Native American.

Their homes

would serve as emergency temporary shelter care facilities for 12-17 year

TESTIMONY OF TRILBY BEAUPREY

old Native American status offenders.
I would like to put you in touch with information, feelings, and na-

MENOMINEE INDIAN
AND
DIRECTOR OF THE ALTERNATIVE LIVING ARRANGEMENTS PROGRAM
WITH
GREAT LAKES INTER-TRIBAL COUNCIL, INC.
ODANAH, WISCOSIN,
54806
BEFORE THE SENATE SELECT

CO~WITTEE

March, 1978

ON INDIAN AFFAIRS

~iona~tatistics which will help you envision the plight of my people today.

Dr. David W. Kaplan in his address to the Seventh Annual North American
Indian Women's Assn. Conference, June 14, 1977 says,
"The Native American Family system has been and is subjected
to enormous economic, social and cultural pressures. Although the
traditional extended family exists in many places and kinship ties
remain strong it is clear that thelold ways are not so powerful
and wide spread as they once were. (End Quote)
5.1214 can help build and support the Indian family who has been or is
weakened because of disruptions to it's structure.

5.1214 is important and

deserves your full support.
Dr. Kaplan continues,
"Certainly poverty, high unemployment, poor health, substandard
housing and low educational attainMent impact tremendously on the
strength of the family but equ~lly important is cultural disorientation and loss of self esteem."

IDavid W. Kaplan, M.D., "It's 1977-How Healthy Are Your Children?"
Seventh Annual North American Indian Women's Assn. Conference, June 14,
Chilocco, Oklahoma
2 I bi d.
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"The American Indian still ranks lowest in per capita income of any national racial group with a per capita income of
46% of white American income. 48% of all rural Indian families
are below the 'poverty level.

Df non-tribal government agencies or private individual

Some of the symptoms of cultural, community and family
distress are the high suicide and homocide rates, the number
of accidents and, of course, alcoholism and drug abuse. Serious manifestations of these trends are reflected in ~he precipitous climb in the rate of juvenile crime.
For young adults ages 15-24 years, the suicide rate is
four times the nation as a whole and the homocide rate is about three times the U.S. total (Figure 2). And the ma!or
epidemic of alcoholism continues to spread (Figure 3)."
(End Quote)

{I)

Ther 7 aEe 1,824,713 under twenty-one year olds
conS1n.
in the State of Wis-

(2)

There are 10,176 under twent _
' .
State of Wisconsin. S
y one year old Amer1can Ind1ans in the

(3)

There are 1,814,537 non-Indians under twenty-one in Wisconsin.

By recognizing these horrible facts we can understand what it means when

I.

we read in 5.1214 Findings, Section 2-(c), "The seperation of Indian children,
from their natural parent(s), including especially their placement in institur
tions or homes which do not meet their special needs, is socially and culFor the child such seperation can cause a loss of

identity and self esteem, and contributes directly to the unreasonably high
rates among Indian children for dropouts, alcoholism and drug abuse, suicides
and crime.

.

agenc1e~

,and are placed in institutions (inClUding board'ng
•
schools), or in foster or
adoptive homes, usually with non-Indian famil'es."
•
I would like to share
with you, furth,er, information concern'ng W'
•
1sconsin Indian adoption and fos~er care statistics which were part of an I
ndian Child Welfare statistical
survey, JUly, 1976 by the Assn. on American Indian Affa;rs,
•
Incorporated.
The basic facts are:

Accidental death rates experienced by the Indian population remain higher than the U.S. total rate (Figure 1). The
accidental death rate for Indian children ages 1-4 is three
times the national level.

turally undesireable.

.
s or pr1vate

ADOPTION

1n the State of Wisconsin, according to the

Wisconsin Department of

Health and Social Services, there were an

average of 48 Indian children per
year placed in non-related ado t'
h
p 1ve omes by public agencies from 1966_1977.6
Using the State's own figures,7 69 percent
(or 33 children) are under one
year of age when placed.
Another 11 percent (or five children) are one or
two years old; 9 percent
(or four children) are three, four, or five years

For parents, such seperation can cause a similar loss of self es4U.S. Bureau of t
.
acteristics of the Pop~~a;~:~uspa;:n~ts~~.POPul~t10n: 1970 Volume I. CharOffice: Washington, D.C.: 1973), p. 51_6~sconsln" (U.S. Government Printing

teem, aggravates the conditions which initially gave rise to the family
breakup, and leads

t

"" i nui ng cycle of poverty and despaf.r ;"
cxcorrt

5.1214 in Findings, Section 2-(a) finds that:

"an alarmingly high

per~

centage of Indian children, living within both urban communities and Indian
reservations, are seperat ed from their natural parent(s) through the actions

5

U.S. Bureau of the Census Censu
f Pl'
Final Report PC(2)-lF. "Americ~n I d i s 0" (~P\~t1on: 1970; Subject Reports.
Printing Office: 1973). Table 2 ~A1ansf
as In~ton, D.C.: U.S Government
Urban and Rural Residence: 1970 , '" p.ge 0 . the Lnd i an PopUlation by Sex and
16
6

Letter and statistics from Mr F k N
. .
of Family Services, Wisconsin Depa;~ r~n f Hewgent, Adm1n1:trators.Division
25,1973.
men a
ealth and Soc1al SerVIces, April
7 l bi d•
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. ·...ter oar. in Maroh, 1973
~ld; and 11 percent (or six children) are over the age of five.

the formula then that;

33 Indian children per year are placed in adop-

tion for at leaet 17 yeare.

five Indian children are placed in

for a minimum average of 16 'years;
adoption for an average of 14
in adoption for six years;
under

twenty-o~e

Using

ye~rs;

and six Indian children are placed

children in the State.
Using the same formula for non-Indians (an average of 473 non-

2'jlilI _ _

many Indian children as non-Indian children in foster care in the Stat.
~f

Wisconein.

there are an estimated 733 Indian children

This represents one out of every 13.9 Indian

out of .veZ'J"

There are therefore by preportion 13.4 times (1,340 percent) as

III.

COMBINED FOSTER CABE ANt ADOPTIVE CARE

Using the above figures, a total of 1.27P under twenty~ year old

year olds in nonrelated adoptive homee at anyone time

in thc state of Wisconsin.

ft.

t:ONCLUSIOl'lt

ad~Ption

four Indian children are placed in

repr811.ntiUC

la41an children.

American Indian children are either in foster care or adoptive homes in
the State of Wisconsin. This represents ome out of every 9 Indian childreno A total of 14,554 non-Indian childrea are in foster care or adop-

Indian children per year were placed in non-related adoptive homes by

tive homes, representing one out of eve~ 124.7 non-Indian children.

"public agencies from 1966-1970,8 there are an estimated 7,288 non-

coxci, OSION I

Indians under twenty-one YGar olds in non-related adoptive homes in Wisconsin.

This represents one out of every 249 non-Indian children in the

State.

Ey pRr capita rate Indian children are removed from their homes and
placed in adoptive homes or foster care 15.6 times (1,560 percent) more
often then non-Indian children in the State of Wisconsin.

CONCLUSION.

The Wisconsin statistics do not include adoption placements made by

There are therefore by proportion 17.9 times (1,790 percent) as
many Indian children as non-Indian children in non-related adoptive

private agencies and therefore are minimu. figures.
A list of changes that I see as desireable in 5.1214 are as follows.

homes in Wisconsin.

Under Title 1 - Child Placement Standards
II.

FOSTER CARE

In the State of Wisconsin, according to the Wisconsin Department

Through Great Lakes Inter-Tribal Conneil, Incorporated opportunities
exist for tribal members on various reserrations to identify Native Ameri-

of Health and Social Services, there were 545 Indian children in foster

can families interested in prOViding a hose for the pl~cement of an Indian

care in March, 1973. 9

child( ren).

children.

This represents one. out of every 18.7 Indian

By comparison, there were 7,266 non-Indian children in

Foster home are available for emergency situatio~s described as an
"immediate physical or emotional threat" to the child ir 5.1214.

Therefore

I would .:>mit:
10

8

Ibid.

9

Ibid

Nat. Center for Social 5tatistics,!.S. Department of Health Education and Welfsre."Children Served by Public Welfare Agencies lOnd V~luntary
Child Welfare Agencies and Inst.itutions,l!a.rch 1973,"DHF.:W Pub. No.(SRS) 76-

---O.2.O~y/"72'v ........ _ ........ _

'n'IC ....., _ .

_,,,
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Section
Section
Section
Section
Section

101
101
101
102
102

(a)
(b)
(c)
(a)
(d)

-7-

line 22_24. temporary, .. threateued
line 7.9. temporary, .. threa.teaed
line 19-22/ temporary, •• threateaed
line 5_7. temporary .• ,threatelled
line 3-5, temporary ... threateaed

~ncluS~ye

J-"nclu5:ve

-r

to know all parties;

"prominent ethnic background"

~nclus·:ve

:J:nclus1ve

And substitute the following for each of the omissions above:
~.-.

~lies

inc1u$~ve

within Section 101 (d) line 13
.and

Under circumstances when the physical or emoti0lla1 well_being of the

"their phone number or the phone number·of a consenting neighbor"

~hild is immediately threatened, emergency temporary placement is to be

~thin

within the reservation or county of a cooperating blood relative, priva~e

~ing

Section 101 (d) line 13.
the prominent ethnic background of the parties involved will help·

Indian individual, Indian family, Indian Tribe or Indian organization

~D

which offer such placement facilities/home (s) (if these facilities have

with that child's background.

not been exhausted through contacts as resources no child placement shall
be valid or given any legal force and effect).
\----

establish whether or not this child will be placed with people compatible

If it becomes necessary to contact any of the parties it would be advisable to obtain the involved parties telephone numbers.

I support this type of change hecause I sincerely believe, as it has

Also, although I hold deep respect for the decision of a judge I would

been my experience. that there are viable Indian people resources within

not want to see a determination passed down on whether a child is Indian or

the reservation and the county to meet these needs.

not based solely on the Judges or a hearing officers discretion rather under:

I would uge that only·

after these resources have been exhausted that any other placement be
allowed.
I see S.1214 giving Indian tribes jurisdiction over the welfare of a
precious resource-their yout h .

That is why I do not object to the written

Section 101 (e) line 2 after "notified" include: "To further ensure
that the best interested of the child are adhered to in making such a decision an advocate for the child in question must be present and heard."
When withdrawing from an adoptive child placement I believe the family
should be given the right to withdraw the child at any age.

Therefore:

hll~"''oIC.('

notices'without any specifications as to 'when' the 30 days commences is am-

Under Section 102 (c) line 12
should be omitted.

"and the child is over the age of two"

biguous.
want the Tribal governing body to be aware of what is happening to it's
I propose for:
youth that is why
Section
Section
Section
Section

101
101
101
101

(b)
(c)
(d)
(e)

line
line
line
line

11
24 omit "of"
6
22

Under Section 102 (c) line 18 after adoption. I would add: "and the
Tribal governing body has been notified via registered mail of this action."
Under Title II - Indian Family Development

the following be added:
commencing with ~he
"being made via registere d mal'1 and the thirty days
n
tribal governing bodys' rece1pt of such notice.
I would like to see it made possible for the tribes as well as the

We have been recruiting foster homes on the reservations and the counties in which the reservations are located. therefore. I do not want to see
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Indian DTganiz3tions limited to off-reservation Indian family development
·programs.

-

I hereby request that an Indian organization be

and.

gi:,~_~~~~.~

right to determine whether it wants to carry off-reservation

or

O~

Feser

vatio~~familY development programs.

Section 204 (a) line 1 to include after restoring "or permitting""
and,
Section 204 (a) line 4 include after left "Or in the case of an interested private Indian individual to allow a child placement to be made."

1 would then change:
Section 201 (c) 1ine 8 after reservation

t

o include "or on reserva-

tion"

Dr. Kaplan concludes:
~e Indian culture with its customs and traditions, especially

~his ~d
~ion ~ ~arry

give Indian tribes within an Indian organization the op-

on an Indian family developement program as a Statewide pro-

ject for people on or off the reservation.

The following revision permits

such a decision:
Section 202 (a) line 22 after tribe to include "or Indian organization"
Section 202 (a) line 23 after operate to include "on the reservation
Dr off the reservation."
1 see great possibilities under this Act for non-tribal government

agencies to contract for the Indian organizations' foster homes resource,
Therefore under:
Section 202 (b) line 23 after tribe include "or Indian organization"

An Indian organization can determine for itself whether it wants to
operate an Indian family development program off or on the reservation under the Act.

Therefore, under:

Section 203 line 9 after reservation include "or on reservation"
Our office has been approached to investigate the well-being and best
interest of a youth already in placement by a member of the extended family
and/or a private Indian individual I would like to see:
Section 204 (a) line 19 after requests, to inc~ude "or whe:e the
natural parent, Indian adoptive parent, blood rel~t1ve or guardlan does
not exist or lacks the ability to care for the ch11d. Then together
or seperately, an interested private India~ individ~al(s) and the adolescent in question may request placement 1n an Ind1an foster home that
desires the child,

~~ of the Indian extended family, is a very valuable heritage and must
Dbt be lost.

There is much we have to tell and teach the culture threat-

ening our demise."

(End Quote)

5.1214 can only be effective if you assure available approporiate
funds for the attainment of its purpose and it's life.

In developing

this I would encourage the Secretary to involve more India~ people in its
£urther development.
'l'hank you.
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OFFiCE OF THE GOVERNOR

-

WESLE.'l' BOL.IN

IN REPL.Y
REFER TO:

STATE HOUSE

PHOENIX.~RIZONA 65007

1214

Irriia.-" Child 1'leU>,-e Bill

He continue to support tbis bill as coonpatible Hi t.h , and cont.ributing to
SO\LTYJ principles of servi.ce to children and their farn.iiles. T'nere remain
some areas of concern that we hope will be addressed by the House
COECm t.t.e e now considering this Bill:
Sec. 101C
pg.

29

"If the consent is to an e.doptive child placement, the
par-ent, or parents may withdraw the consent for any
reason at any tir.Je before the final decree of adoptd.on.."

lines 8-1.5
T'nis pr-ovd.s.i.on will add a high d,sk factor to the
placement of Inclian ch'iLdr-eri, and may s i.grri.f'Lc arrt.Ly
reduce their opportunities for adoptive placement.
.
," Given thorough courselling prior to the re Li.nqui.shmerrt ,
. and compliance .Ii th all' otherf,eder'21 and local statutes,.
': "the right to \'lithdraw consent -up to the time of t h e · " ,
..;';' final decree of adoption' seems unnecessary for the parent
. and potentially damaging to the child.

January 12, 1978
•• t •

The Honorable Morris Udall
House Subcommittee on Indian
Affairs and Public Landa
U. S. Bouse of Representatives

Sec. 101 (e)
pg. 31
lin3s3-5 ..•.

"Such no td.ce shall include the exact location of the
cl'ild's present placement..•• "

~la9hington,

Sec. '102 (a)

"Such notice shall include t.he child's exact
whereabouts .•• "

D.C.

Dear Congressman Udall:
d.
mments on Senate Bill 1214, the Indian Child
Attache are co passed. by the United States Senate and sent
welfare Act, as
to this office by Senator James Abourezk.

pg"

31

"?-";~'::::

lines 22"':24-

Se~.102(;)
pg. 3 3 "
lines 12-14

We appreciate the opportunity to review this important legislation.
Sincerely,

"Such notice shall include the child' s exact
whereabouts .•• "
This r-equi.remerrb may be appropriate in most Lnst.ances,':
However there ;;;_11 be cases in which prov~ding tbis
ini'om,ation to the pa;:'ent(s) or cust-odian 'JE"-Y erd angerthe child errl/or the f"nJ.ly pr-ov.i dd.ng care. A q~'llifica

tion to protect the cbild by

Na/pbh

t.. /'C~:

Senator A.c,ourezk

~~tholding

tpis inforlliation

from 211 abusive or o therwf.s e violent parent seems
approprd at.e,

Wesley Bolin
C-nvernor
Sec. 104
p2g3 39
lines 13-22

U I n order
t o pr-o t.ec t
the u n i . q u e r-i.gnt.s a s s o c i at.ad ·w~ t.h
an i:mvidual's member-sh.i.p in an Erd.i an tribe) after en
India.TJ. child l·'ho has been previ.ously placed attains the
aga of eighteen, upon his or her application to the Court
wbich entered the final p.Laccment. decree, and in the
absence of good cause sho...n to the contr-ary, the child
sha.LL have the rigJ1t t.o Le-ar-n t.ne trib9_1 affiJi2.tio!1 of
his par-ent, or parents ard such other inforwat.ion as may
be neccs s er'y to pr-o t.e c.t the chiLd 1 s rights flo'o"!iT'..g from
the tribal relatio!".5hip"lI
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The original "ording of this section alJ.ow-ing the
adult adoptee to learn thena-nes .of parents ani
siblings, and reasons for severing the family
relationship wa~ preferable.
.
1'.'0 significaIlt areas of concern are not addressed in this Rill, which
promise confusion if not clarified:

1.

Applicability of' state Laws r egardf.ng termination of parental
rights by Court action.

2.

'</hen a child has one Irrlian 'ard one non-Indian parent,
saf'eguar-ds for the rights ar.d interests of the non-Irrlian
parent, and the child's' r-e Latd.onslri.p to the non-Irrlian
commurri.by,
'., .

LTl gener al., there is a leaning t.oward recognizing parents r rights at
the expense of children's rights, Hhich is not uncommon in social
;,'eli"are legislation.
Ideally, this imbalance should be c.orrected. In
spite of trLis, the bill is generalJ.y satisfact9ry, ar.d the aim of
recogPiz5J,.g ard safeguarding cultural differences of children and parents'
for the purpose of strengthening families is compatible vii th sourd social
"ork practice that should be available to every family, regar~less of
cultural backgr-ound.

i.: •

.:.

';}X:·?1.~!~!:~f;~\:~~·~~~~~~j;:~ts~~~~~~~·,,·:::;:i::.lt~;} :,~~t?~~jW~?;!:·~ji~;.·.i);; ',
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Senator James Abourezk

~: .

..:~~~

";"

Senate Indian Affairs Committee
5325 Dirkson Office Building ··,•. ~.~~;~!~;%~ ~ti\,;~:~·;
Washingto.n, D. C« , 20510
.

.

r- ..!

:~ear' s'enat"~; 'Ab~ur~;~; . r·. "
.

~,"

-'~.'

Your letter concerning S. 1214, the Indian Child Welfare Bill, has
.,been referred to my desk for handling.
",':'.'.<; «>:

'..... '::~~.;-::;:: . -/·r:,,,::';.:;-,, ',':·,~·.;~.'.:,:·~:i:~'.-. ::<~.-j.·:·.:: ·':;?'t;.~··:· -1

.

.

~.'.

Part of my responsibilities' include the representation of the
.Juvenile Services Division of this State. In that capacity I have
beco;;;;-;';;teiy aw~h'; pa~:;:'play~d by the family in healthy child
development. A child's development cannot be underplayed in addressing
the problems of juveniles.
S. 1214 is to be. commended as representing an enlightened and
healthy approach to promoting the family instituion, not· only among
.Indians but in the United States overall.
•

.

.:• .

:~:" -~:~~.

,>'

•

-.•

'.j

,~:!~.- -.} ;'. :~.:;~.: :~,:;;/~.:>~:;!:~.?.;~ ~,:.,',: :- ..'.'

Thank you for affording this office'an'opportunity Eor comment.
Please do not hesitate to 'call if .further help is .necessary •

.".: ·,::,,:,,;'·~I!ri~;z;'!~~:~~~~~g~;>""' · ·: :;=;.' ' ':' ~':;':'iC' ' ' ';
.'....

..... .'. ~

,,;:_.:-:~-:~~:.,.: :_....:.

cc:

. ....'. i··:.,t: .~.;': .;

'.,
".'~ .!".: ..::?;:'.J..\~:~)'::=:,!L~¥i:;i;;{'}::;::~::
Congressmen Morris Udall & Teno Roncalio
=~.
House Subcommittee on Indian Affairs
.'
and Public La~ds
•.,;
U.S. House of Representatives·..·
Washington~--~:~c···~ .

VOV: cd

:::'·\::;;·:-:2;\
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,§staJt of ~alifornia

JI~

J.D. MacFarlane
-

Attorney General

OFFICE Or TI-IE LIEUTENANT GOVERNO~

David W. Robbins

STATE CAPITOL

Deputy Attorney General

Sp.,CRAfY',ENTO, CALIFORNIA 9581-4

WIll' §tulr nfQIntoraOO

STATE SERVICES BUILDING

1525 Sherrnen SHeet. 3rc':. Fl.

DEPARTMENT OF LAW

Edwar d G. Donovan

OFFICE: OF

Solicitor General

THE

ATTO~NG:,( C;EN\:r~AI.

Denver, Colorado 80203

Phone 839·3611 & 339-3621

March 27, J.978

Senator James Abourezk
Senate Indian Affairs Committee
5325 Dirksen S.O.B.
.- -.. - .

January 11, 1978

Wash~ngton,

Dear Senator

con~ents

lll.1..

I am aware that non 'tribal government ?-gencies sep ar a t e rnar:~ Ir: d i a n
children from their natural parents and plac~ t~em ~n lnst1~utlons
or 10n-Indian foster homes.
I realize that ~t.~s culturally and
soc~allY undesirable to place Indi~n children.~n hom8S ?r ~n~t~t~
tions which do not mee-t their speclal needs; ~ndeed, th,s 1.10~t Li.ke Ly
does more harm than_ good.

In view of these and many oth~r inadeq\lacies, I f~el tl)~r~ is ~
great need to establish standards for placing Indlan. chl1aren.. a n
f ster homes and to assist Indiantrlbes In Ln s t t tut,ng fam:d.~
d~~elopment programs to secure and stabilize the In?1~,n f~mll~es
and cul-ture. My support of S 1214 is without qua11flcntlon.

lJ/o~-""-- L.... +0~,-JZ'l
7\
r

....

v,kRVYtU

M.

MMD; jmk

DYMALe;

.... :.:.;. -:.f

Abourezk~

I have reviewed your letter dated

Dear Senator Abourezk:

Sincerely,

20510

RE: S.1214 - Indian Child Welfare Bill

The Honorable James ~~ourezkr Chairman
Select Con~itt8e on Indian Affairs
5125 Dirksen S.O.B.
Wash,ngton, D.C. 20510

~~~~ng thi s letter in support of S.

D.~:

Dec~mber

1, 1977, and 8.12140

My

follow below.

§-20l(b) of the Indian Chd Ld Helfare Bill states that Indian foster or
adoptive homes may be lice.r..sed by an IndiaIL tribe.
This section also
states that "for the purposes of qua'l.Lf yfng for assistance under 3-T1.y
federally assisted px:ogra.Ttl, licensing by a tr.ibe shall be. deemed e qud.rvalent to licens~ng by a State." This section raises a very serio~s
ques t Lon of adequacy of care. The licensing of foster car-e homes requires a high level of experieace and knowledge in the area of chile
care. Al.though §201(2.) of the Bill, among other things, provides that
the Secretary of the Interior. can p r e s cr i.be ru l.e s establishing ItO.) a
system for licensing or otherwise regulating foster and adoptive. homes ;"
§201(b) does not require Indian tribes to license fost.e'( homes pursuant
to these rcgu Lati.ons , The Lnd i an Child Welfare Bill, t here f ore , does
not guarantee that a tribe whd ch Lt.ccn ses 2. foster care home wf.Lk (1D so
in accordance with any sort of standards.
The Bureau of Indian Affairs provides virtually all of the child wel·f~re services furnished on Colorado Indian Reservations.
TI1e State
of Colorado presently does not license foster homes on Indian reservations, noX' docs it pay for any foster care serviceS' because jurisdict i ou over such on-reservation activities has not bean granted by act of
Congress.
§20l(b) wou Ld a 110\01 Indian tribes to license foster care bome s
on Indian r e s e r-va t Lon s . Once a home is licensed by a tribe, CoIo r cdo
would be forced to treat it ns though licensed by the State. rhus, Colorado could end up p~ying for [oster care irl homes thRt it did not J.iccnse.
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Senator James Abourezk
}larch 27, 1978
Page 2

~qTCtrhtH'ltt of 1!IctUt

;§tat~

of Q?)~orght
j\.tI anta
30334
1.32 STATE: .JUCICIAL BUILOING

ARTHun K. BOLTON

Depending upon the extent to which Indian t r i.bes located in Colorado take
advant age of this section, the State could end up p ay Lng for. a; great de al
of the foster care services on Indian reservations when presently it is
paying for none. The State, therefore, has a considerable interest in
seeifig that licensing is done in accordance with adequate standards.
The p owe r to license foster homes should be delegated only to an entity

which ~as the expertise to properly exercise this power. The Indian Child
Welfare Bill gives this power to Indian tribes which mayor may not exercise it p r ope r Ly and in the best interests of all Indian children. The
Bi.J.l could be improved by amending the last sentence of §20l(b) to read:
"For purpose.s of qualifying for assistance
under any federally assisted program,
licensing by a tribe pursuant to the regulations described in §20l(a) of this Act
shall be deemed equivalent to licensing
by a State., if such stal1dards are at
least as stringent as th~se imposed by
the s r at e ." "
If I can be of any further assistance in this matter, please feel free to
contact me.

~

y trUltOUrs,

IJ

,ji
(,

II

ll/-t

L.JJ,,-~

,

• D. MadARLANE
Attorney General
State of Colorado
.JDM: &'ffi: nh

TELEP,",OI"l( 6S03-3300

January 4, 1978
.1 }'" :.~

~)! -: .

Honorable Teno Roncalio
u.· S. Representative, Wyoming
Chairman, House Subcommittee on Indian
Affairs and Public Lands
U. S. House of Representatives
Washington, D. C
20515
RE:

Child Welfare Bill

Dear Representative

Recently Senator James Abourezk, South Dakota, forwarded me
a copy of the captioned bill with a request for such comments
as I would Ld ke to make with respect to the bill.
In that
the bill directly concerns matters which are the responsibilities,
under State law, of two of my State agency clients, rather
than comment myself on matters within their responsibilities,
I have requested each to p.ovide their comments directly to
you.
These agencies are the Department of Human Resources
and the Georgia State Commission of Indian Affairs.
Nevertheless, if I may be of assistance to you, please do
not hesitate to contact me.
Sin

rely yours,

'~R1'~It:;{~It~

Attorney General

ARB/ad
cc:

Honorable James Abourezk
United States senator, South Dakota
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47 TRINITY AVENUE, S.W .• ATLANTA, GEORGIA 30334
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Y'u.t.

January 17. 1978
MICHAEL S. DUKAKIS
Governor

0/7-127-0.1.9-11

Secretary

CO/1J1ISSIONERS:

On December 1, 1977, Senator James Abourezk referred to the Georgia Atto~ey

General's Office a copy of S. 1214, the Indian Child Welfare Bill.

This

15

the proposed legislation ch fch ~Jill have substantial impact on Ind~an tribes
and org:mizations as well as agencies providing child welfare se r'va c e s , TIle
Attorney General f 5 Office has referred this proposed legislation to me as
Commissioner of the Department of Human Resources' and to the Georgia Commission
on Indian Af f a Lrs , the tWO major agenc Le a providing services to persons in
Georgia with Indian he rd t age ,
On review of this proposed bill) I believe that the purposes and~s
provided~Act are con~is:ent with the phi~oS~P~IY of this~,_ ~l~ich
is that one 's heritage is very unportant to the Lnd Lvd dua L and that se rv i.c es
must be provided in such a manne r as to preserve that heritage' for the indi~iduaL
It is the Ln t en t Lon of this agency to manage all services to persons of Lndd an
heritage in such a manner as to meet the standards; however, it should be of
particular value, to have an established recogn~zable netY1o:k of Indian t:-ibes
or organizations with whom we can collaborate an the best Lnr e r eat; of ch Ll d r eu
needLng placement.

..

~.

Sincerely,

1,} . . .\

...

: /(
_.

";'

\.;t,··D~l~glas

Mrs. Patricia Johnson, Di r ec i.o r
Division of Family and Children Services
Miss Joyce Stringer, Director
Specialized Services Section
Mr. Nathan Ande r eck , Chief
Services to Families and Children
Miss Hester Dixon
Social Services Consultant

o"

Skelton, H.DQ
Commissioner

WDS:hd1

Senator James Abourezk

3'd""'h<>""

no-nod
02-13"

WILLIAM G. FLYl':N

Dear Mr. Roncalio:

Mr. Arthur Bolton
Attorney General

[Jf",.

@..ton, ~11a<,.

'Honorable Teno Ronc a Ld.o, Chairman
House Committee on Indian Affairs and Public Lands
United States House of Representatives
",)'ashington, D. C.
20515

cc r

,;la,,,. -

0/

1"It{ JJCC eke.- k./,L[
~1(((JJ((G//{{Je!l.j

......

Beatrice Gentl"Y~ chaivmon
Edi th Andreae, Secl~eta:t'y
Arnelia Bingham
Za'l'Q CiscoeBrough

Phi {.1:P Pranci s
F'f'a.nk James
Cla:t'ence Moran.

July 7.

1977

The Honorable James Abourezk
Chaiman
Senate Sub-Dommd t t ee on Indian Affairs
Room 1105
Dirkson Senate Office Building
Washington, D.C& 20510

Dear Senator Abourezk:
The Hassachusetts Commission on Indian Affairs has reviewed your Indian Child
{.;relfare Act of 1977 (S.1214), and 'We feel that this b aLl, is worthy of se rd ou s
e t t en t f on and consideration of the United States Congress.
As you seem to understand, for too many years) too many of our Indian Children
have been removed from their families, relatives and Indian communities by
non-Indian social wot-ker s who are not capable of properly as se s Lng the Indian
family und t yLf f e-is t y l e , Nos r of these children have been adopted by or put
in foster homes of non-Indian people. These children are being robbed of
their culture" for only an Indian family as the same Nation as the child can
raise the child in his/her proper cultural ways. These children sustain
tremendous psychological suffering from this situation which c on t Lnues to
have substancial impact on them in their adulthood.
A good number of these
children never live long enough to reach adu Lt hood ,
l.]e feel that 5.1214 is making an honest attempt to help remedy this situation.
However) parts of Section 4 (Definitions) pose major problems in terms of
app Li.ca t Lon of the bill's provisions to all Indian People living in the Und tcd
States. Section y (a) says, "ISecreta:cy~unlt>ss otherwise designated, means
the Sec r e t ar y ~f the Interior." It is therefore obvious that it is intended

284
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-2that this bill be implenented through the Bureau of Indian Affairs.

The BIA

has its own criteria as to who the Indian People are. For the most part, Indian
People"East of the Ni s s Ls s Lppd will be excluded (as has bee:" the case historically)
from the provisions of the bill, as well as all other Indian People who do not
have direct affiliation with Tribes occupying federal trust reservation lands.
Yet, the children of t he "non-recognized" Tribes are equally subject to tbis
immoral mistreatment as the children of the "r-ec ognd z ed" Tribes. Section 4 (b),
(c) and (d) supports the BIA criteria by defini tion, again leaving out non-reservation Indian People.
There is yet. another group of Indian People who are left out of this bill.
Hany Indians from Tribes whose homelands are in Canada are living in the United
States, especially in the border states. These children and their parents also
nee& the protection of this bill. While they are living in the United States,
they face the threat of United States authorities taking their children; therefore, while they are liVing here they should also be extended the protection
from that threat.

STATE OF ::\EW l'fEXIGO
;:IFtlce OF" ~"'E: GOV;::;;'NOA

S.·\XTA FE
JEHRY l\poD,\r;A
GOVERNOR

January 16, 1978

The Honorable James Abour aak
1105 Dirksen Bldg.
Washington, D. C. 20520

We are proposing that the bill be amended as follows:

Dear Senator Abourezk:

1. Section 4 (a) - "Secretary, unless otherwise de aj gna t ed , means the
Secretary of the Department of Health, Education and bre Ifer e ;" - With this
change, the bill would no~'go through the BIA; therefore, BIA criteria would
not be used to exclude particular Tribes.

Because I firmly believe that the future of Our c oun t ry end its strength
lay in Our children, I arn writing to express my full support of S 1214
The Indian Child Helfare Act of 1977.
.
,

2.
Section 4 (b) - The definition of "Indf.an'' should read as follows:
"Araer Lc an Indian or Lnd Lan" means any individual who is a member" or a descendent
of a member of a tribe, band or other organized group of native people who are
either indigenous to the United States or who otherwise have a special relationship with the United States through treaty, agreement cr some other form of
recognitiona

ih~~ bil~. goes along way toward recognizing the parental rights 0" the
. no aan c ~ldren as well as the well-meaning involvement of non-Indians
In edllcatl.ng and training these children to reach their highest potential.

~~~e:~XiCO ~as. done much to improve the welfare of its youth, and it is
" . g re t Lfydn g to ~ee that the federal governmen t is t a kLne ste s
c>
p on
a na t fcna L level to protect their rights as we l L.
I urge full support and strongly r ecornmend passage of Bill $.1214.

Sincerely,
3a Section 4 (c) - The definition of "Indian 'j r xbe" should read as follo ves :
"Indian 'I'r Lbe " means a distinct political c omaund t y of Indians which exercises
powers of self-governmenta

4.

Section 4 (d) - .The definition of "Indian Organization" should read
as follows:
"Lnd Lan Organization" means a public or private nonprofit agency whose principle
purpose is promoting the economic or social s e Lf-esuf f t c f ency of Indians tn urban
or rural non-reservation a r e as , the majority of whose governing board and
membershi.p is Indian.
With the exception of these proposed amendments, ve feel that this is a very
crutial bill deserving of pass3ee and implementation. The Massachusetts Commission on Indian Affairs is in basic agreement with and in support of the bill,
particularly in its suggested amended form. We s t r ong l y urge that you s e r i ou s Ly
consider these proposed amendments and support their irnple~ent3tion, in the best
interests of our Indian Children.
Sincerely,

f3.-.clt;;;.c<.,
. /c-j s

Beatrice
Ch..d rman

~
Governor

JA:lw
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STATE OF OKLAHOMA

OFFiCE Of THE GOVERNOR

Arthur A.link

Governor

OKLAHO'.... A CITY
DAVJD 1__ BOREN
<'0",1>_0,"

October 21, 1977

January 31, 1978

The Honorable Quentin N. Burdick
United States Senator
Room 451, Russell Office Building
Washington, D.C. 20510

Mr. Micha~l Cox
Minority Counsel
Select Committee on Indian Affairs
United States Senate
Room 5331, Dirksen Senate Office Bldg.
Washington, D. C. 20510

Dear Quentin:
Recently you have been contacted regarding S. 1214, "The Indian
Child Welfare Act of 1977," which is supported by the North
Dakota Indian Affairs Commission, on grounds that sllch legislation is long overdue because it establishes standards for the
placement of Indian children in foster or adoptive homes in
order to prevent the breakup of Indian families.
It has also been brought to your attention that the North Dakota
Indian Affairs Commission opposes H.i1. 9054, "The Native Americans

Equal Opportunity Act;" H.R. 9950, "The Omnibus Indian Jurisdiction
Act of 1977;" and H.R. 9951, "The Quantification of Federally
Reserved Water Rights for Indian Reservations Act."
I have just rece-ived a copy of United Tribes Educational Technical
Center Resolution No. 78-02-UT expressing their opposition to
H.R. 9054, H.R. 9950, and H.R. 9951.
I agree with the positions taken by the North Dakota Indian
AHa'irs Commission and by the United Tribes Educational Technical
Center on these matters.

Please feel free "to lise this Ict ter in any way you see fit in
order to promote these objectives.
With best regards,
Sincerely yours,

~

ARTHUR A. LINK
Governor
AAL:ah

State of North Dakota, Executive Office. Bismarck. North Dakota 58505 / 701-224-2200

Dear Mr. Cox:
At the request of Senator Dewey F. Bartlett, I have received
a copy of S. 1214, the "Indian Child Welfare Act of 1977." j have
reviewed the original and redrafted bill thoroughly. J believe
lhlUi 11 meri ts full endors eme.nJ;. The gua ra ntees prov;,ie;r--,n
S. 1214 for Indlan children will cont~ibute to maintaining the sta.bility of Indian families.
In addition, the bill recognizes the
special I' non reservation" condition whicb exists in Oklahoma.
J commend the Select Committee on ·Indian Affairs for its ~ork
I f my office can assist you f ur th e r , please contact 1·1rs. Gail ·Scott.

I am pleased to lend my support to the passage of this important
legislation.
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Senator James Abourezk
Select Committee on Indian Affairs

Pebruary 28, 1978

U.S. Senate
\,ashington, D. C.

Pct:ei s. 'ruy Lo r
Special Counsel

Dear Senator:

Un i. ted S"i:Lltcs s cnct.c

We appreciate the opportunity to provide COmments on 5.1214.

S,~lc:ct

coruo'it t-ce on Inc1ian
Affai:cs
tce s h Lnq t on , D.C.
20510
D2.ar etr • Taylor:
i'1y un dcr s taricl i nq of S. 1214 is that t.he r c wo u Ld
be "a Chilling effect ll
plac 7ments of Indian
7n i~
non- Indian set.t.ings, although
wo
not be n::hildr
for Indian children to move. through the juvenile corrections
system or I:he st.at.c adoption system. I:iy comment;s t:le:ce directed
Lo the legislation \Vith that unde r st and i.nq in mind.

on

Lt;

u

Ld

Lrnpo s

s

Lb Le

I will be interested in the revisions, if any, made
of the legislation but as stated in earli.er correspondence,
we have no objection to the thrust of the legislation.

The courts in Oregon have often said tha't all legis~
lation dealing Hith children is to b8 con~trl.led to benefit
the child.
That is.t.b.a- [2Qjnt of this ]cgislation and all of
us hop~__~pat the objective is attained.
Ver:y truly yours,

,JAR: em

cc:

Douglas Nash

U

~4 I0cG~ -

,ramps A.

Redden

~orney

General

At this time we would like to register general support for the bill because
it faithfully reflects definite solutIons to the many complicated social
and jurisdictional problems and issues identified during the 1974 Indian
Child Welfare Hearings. This is a tribute to 5.1214 because so much federal
legislation today fails to clearly address the causes, or at least some
of the basic roots of problems identified through the legIslative hearing
process. 8.1214 does progress toward a meaningful system to erase
the negative aspects of Indian child welfare programs in a manner which

coincides with the federal policy of Indian Self Determination. In addition
5.1214 establishes an enlightened and practical approach to legal jurisdiction
and social services delivery to Indian People.
We are not including any recommendations for specific modifications at this
time, but we will be working with and in support of such recommendations
which will soon be forthcoming from individual Indian tribes and organizations
in Washington state and the National Congress of American Indians.

While 5.1214 does not amend P.L. 83-280, it will provide SOme important
financial and social service.relief and protections to Indian tribes, organi-

zations, and indivIdual families and children in partial P.L. 83-280 states
such as Washington.

Of course, the recent landmark U.S. 9th Circuit Court

of Appeals decision regarding the reversal of State P.L. 83-280 jurisdiction
on the Yakima Reservation emphasises the need for the passage of 5.1214.
Thank you again for the opportunity to register support for 5.1214.
Stncerely,

J) ~. .,"" f'Y't)JU:.;,o-(I,.h.,
Don Milligan
State Office Indian Desk
Department of Social and Health Services
Washington State
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WIlr ffi'tntr of )JBisconsin
~'1'nrtmrnt of J/J.l6tirr
,:tffilndi6on

53702
March 13, 1978

Bronson C. La FoJ/erte
Arromey Generol
David J. Hsnson
Deputy Attorney Generol

The Honorable James Abourezk
Senate Indian Affairs Committee

5325 Dirksen state Office Building
Washington, D.C.
20510
Dear Senator Abourezk:

Re:
Thank you for

The Indian Child Welfare Bill 5-1214.

providi~g

me with a copy of 5-1214, the

Indian Child Welfare Bill.
You indicate that the legislation
has been referred to the House Committee on Interior and
Insular Affairs Subcommittee on Indian Affairs and Public
Lands, and that you and the house subcommittee and committee
chairmen would like 'my. comments on the bill as passed by the
Senate.

I agree that special legislation to resolve Indian child
welfare problems is needed.
A primary concern is whether
the tri.bes or the states have jurisdictional responsibility
for Indian child welfare matters.
The current jurisdictional
uncertainty in P~blic Law 280 states such as Wisconsin will

be eliminated by the proposed legislation.
By making clear
that tribal government with federal financial support rather
than stat~ government has, the responsibility for such matters
there will be greater assurance nationwide that Indian children
will be able to find placement in Indian homes and in
Indian-operated facilities.
It is my belief that issues involving jurisdiction are
the most pressing in Indian law t.oday ,
In Wisconsin, such
questions involve virtually all subject matter areas including
child welfare.
I am advised that both the State Department
of Health and Social Services and various county social service
agencies have established and are currently implementing a
policy of placing Indian children in Indian homes whenever
such homes are available.
Such placements, of course, occur
both within and without reservation boundaries with perhaps
the largest numbers of such placements being found in urban
areas witn large Indian populations~ Two concerns involving
the exercise of jurisdiction are worth special consideration.

First; the legislation seems to extend tribal jurisdiction
anywhere within the state and arguably anywhere within the
United States.
Ih other words, if my reading of the legislation
is accurate, the state court involved is required to make a
determination of whe t he.r the child has sign if icant contacts
with an Indian tribe regardless uf location (sec. 102(c) and
(f)l, and if so, then jurisdiction is transferred to that
tribe if it has a tribal court.
It would appear that most;
Indian people residing outside reservation boundaries would
satisfy the criteria used for determining significant contact
since ma Lnt.a Ln Lnq tribal relations is a corrunon practice.
There are obvious potential problems associated with
the transfer of jurisdiction to tribal courts. For example,
the pa.r errc or parents and child may be located in all urban
center a long distance away from the reservation making personal
contact between them and the tribe difficult or perhaps
im90ssible.
Solving such practical problems must occur at
some point. Where, however, transfer to a tribal court is
not; appr opr i.at e because of lack of significant corrt ac t s , the
state courts must nevertheless, in the absence of good cause
shown to the contrary, comply with the preferences set forth
in sec. 103.
It is unclear what would constitute good cause,
but experience has shown that the principal critic~sm has
been that state standards for determining acceptable adoptive
or foster care homes tend to eliminate many Indian families.
This is the second point worth special consideration.
It is true that Wisconsin has established high standards
for placing children in adoptive and foster care homes.
Although as indicated the' policy has been to attempt to place
Indian children with Indian families from the same tribe or
from other tribes when necessary, the fact remains that on
occasion suitable Indian families under state standards have
not been found necessitating placement ,.ith non-e End i.an families.
The objective, however, of ensuring that Indian children
will be able to maintain their tribal heritage may outweigh
any competing interest the state may have in applying state
standards for determining quality of homes for placement
purposes.
Effective tribal government, of course, can reduce
or eliminate such concerns. Therefore, perhaps the most
critical areas of the legislation involve effecting basic
relationships between the state and Indian tribes.
Although each tribe is somewhat unique, it is, nevertheless,
important that basic governmental structures and institutions
either be created or strengthened by all t.r i.be s ; Attention
and focus on the concept of tribal self-government has only
recently begun 'to improve and strengthen the governments of

7'_1R' n - 81 - 20
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Wisconsin tribes ~
Appropriations, of course, are need.ed to
realize effective self-government.
Lack of sufficient federal
funds could severely curtail the ability of tribes to be
self-governing in child welfare matters.

Once tribes develop viable institutions to exercise
governmental powers, exis'cing inter-governmental models could
be adopted or modified to take into consideration the unique
status of Indian cownunities.
Obviously, new procedu~es can
be developed where necessary to enable coordination and
cOuperation between the state (and local units of government)
and individual tribes (or there may'be inter-tribal governmental
arganizations established.)
As with any major piece of legislation, a number of
questions will no doubt arise as tribal government assumes
primary responsibility for Indian child welfare ma-tters.
Such questions as which court will determine paternity, the
effect of voluntary placement by a parent or parents, the
availability and payment for state facilities, and similar
questions, will no doubt arise.
In resolving such problems,
cooperation among the federal, state and tribal governments
is extremely important.
By promoting cooperation the legisla'tion
may help avoid litigation on such matters.
Sincerely yours,

~-

(j~()/~

Bronson C. La Follette
Attorney General
BCI"aag
cc,

Congressman Morris Udall
Congressman Teno Roncalio

//\
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The inclusion of 5.1214 Ivithin DHEhl/:-,~;.ll, \.,'(:'.Jld also insure th~lt ,j!.tc:;\tion
be Given to the child ~')elfare prob l o.ns of Ind ie n pe op l e f'r om C~(i?'rJa ,·:ho
1 t ve in the Unitc:d States and I'.'hose r'·i~':·j1.s Jnd status in this country
d\-e ~rotectcd by tl1e Jay Tr2aty of 1'l94, t~,e E~I)l~:,;tOl-Y Articles of
L'96, the Tl~l:atv of Ghe:nt of 1314 arid otJ"<T Lj'·t"Jat";.-;s c,nd agreeil";cnts
"\";-dch they sisned~
The U·U,P dcf i nitir.n of Indi en \-.:.:;$ redr a f t eo spec-ifically to d(~al wi th such peop l e . Ind i en [.I:>.,plt:, f('.!ln tribes usually
r,s.sociated with Ce nada , are a major s c.nce of L,diGI1 ';.0 \·:hite foster'
~11d

adoptive pl~cc:~:l,ts acro~s t~,c ~ul't:l~i'n s~ctiS;-IS of tl)G Uj)ited States.
In Aroc stcok County, )·~i3.~ne-, for ~rlst;:.ncf~, i"r'":arly all l,GOO Ir,dians y'2-

sidir!g t:)el'e are ;'l·i(>~.z~cs .:,:"JJ i',.~l·i~~,-,\;ts. )'..(,-;(IS·t-..:':0k is :)cl~t of l',alis',:l?t
e1":or-ic-;;-,;:ll t ::I-(i·;~o\~y. In 19/2 ·~l·_.::(,Q .;2(:'~ 13 Indi en ch i l dren in fester
c,-;re in .~.1·0(;~;~,(,!.~k, ,~.~.'CIJt '-_'j·lr of l.·,'::I·y ~.(':;:~n r~'iji::'~1 Lhil'_~r";:n in the
(;'.:... ~·I~:Y; (':',,1;':9 i;':CC1-1·,';ct LiD 1~:j'~,uS I~;·::a ;~I?RC Te s k ~iJrcl.~ IV o s tira tcd
c·;\? o f ;'.V(':I·Y 3.3 Iqd-;,:;n chi~c:l;:n) p , ;'~·J5).
Thes e statistics 5=U;)i:;ort

~aille 11'!(!i~n Associatiorl, 8nd
possibly other Hew England groups Ik,le s~:Ji'iitUrl lkLailP.d CC.';i·;w,nts
0n 5.1214 for the hearing record.
I will d2fer La t~~m in making
fur ther specific c omnent s except to dl~o\Y .Y0Ut A'~tl,:nticn t.o the points
listl,d in my letter of i'~ay 25,1976, whi c h I b"li';·'" ,,,·e still relevz.nt (attaCh\rl["~nt 2).
I a l so ur.~~'_I··sV;;:d that i1. c . . .;;~'.Y of :':!01~th;:ast
I;!f~i::n ;'f:mily Stl··uc'l'ure \~rld ~·.'::.'lf.:;('r: ~:01·i'.";"J'y ~y~,·::···s in '~-;,-;r,,:; (~nd
;<~:~;saChU$i::tts t1, a rcs!?a.l"·ch and (~·~,.-;'>":s '~l~G·~, i on i:'l~:~;,"")s.j 1 di,:·,'\.·: 1 :.:-;.,~·:d by
a ccns or-t ium of :·~di;·le er.d ;'·~,~::,s·Jl..:·:use-i''(.s I:·\d~:;il (',J;,";"Ji',iti(~s, I·~.jS heE:n
s!ib:,-litted fQ)~ r ev i ew by your staff :_::d f'o r irll:'J:Jsici1 in U·,·2 ;.;:·,flrlg

The Boston Indian COUllCil, the Central

h

record.

·the (.:c,tlt.!~'j·lt~(ln th:'it th8 :i·,d"i:;n ~,.,:,t.:-=t~ ,:.nd (",:,joptive prob l em in i~aine is
51_.]·,st.:.:nti~11y a ;.'Ii(",ac end :.!IO~l·;s~:,'~t ~J(l~bl~·.-iI1) for although this county
;',,~~s rr.l y r.::·,c;-rr.. urth of t:·I1:: ~\Io':li.;n ;i,.-;,:'~Jl(1tior1 in the State, it klS (ons i s t. :·:Uy 1":.:;:3 i,,:,n'? ~.:';:.i'I (;i;,: ;·,alf of 'i.:.2 L,di':"i1 'rost(~l~ plc.c(::,,:Ji1:s. In
t of 1')/7, at tl.e P .: . . ·~':-cot l:at~:_.-ll in :".;;,'~ne, a C(II~·"l:nt·ic:n ,,~·;',·;·.. :~·(!.:.:rl
'i : ,:;.;

l:n

~\i_ ~'~;";,~~';(~~(~. ~'.I :~~::~.;~~ll';";::~; ~ ;~: {~:~~~d(~;;c;~~~:~~ p,~~ ~I~(:.~ '~;.i~!~~;r: t.:~~: :i:~l~~~~

-rd :..( ". i,ki) ::~·,t·r,f :'Jsly .C',;:l·!.:i:(j i3. l';:~::,ol,!tic:n cit-;nlj t!I'~ I::diun
1;:I~~;j :·'~:·I·'r,..I·":: i-;· ..!:,l'··n (:.l'\'.·:.:,r.: ;.,1"1; 3),
The (;·~~,:::·l:J"Li,::n in rJ(~lt 7;.t-:Jtl;'S
;'JC

'~,',2

.;<~~.~-::-:'j

,'Ion·:
ien '~~lild \..."!lrc.,'e syst~,:.::s ·in ~~'''-;;~h \.(;!,;·,tl~il?s
s'-_f·i,:;\;sly lJr-r~'.('I';';:"··.-l :~~-IQ L-."!l,~n f:J·,ily S·~I··,JC;.·i!I··e ,',~-,d :':.')v~
the 'l os s n f 1;,1")·:,·:1 -;:·~.:':·d ..ity , ,::;,d .:- .t li;s ,::.nd
l-.hil:~(\-;n ·\",-:10 h,::\;e c rc.s sr.d .:-I·ji~ (U,S.·_c,:,.,(,di:"n) /":I), \:".l" I:'J',~ ;::ar'L'jculilr'ly \'uln'~'(3ble to .t!., .'-)f; S.J'~·;:.:.S
--.J;?

(:.,'~"L('-;:ll.J·;:(:d ·[:0

.;:·,(~,~f·st;;r;d that DHt;·\·J h;:l.s "'",
;;CL·~'~:n on 5.1214 in li'·'lj (jf S.
-1~-J/l.1I

To

".i:.(?

i,:·,.)

~.:.,,:

:,,~d

·~:,.jt the )I=li:,ct CC :-:1'l.'\.C2 ,~r:"fr~'(
'»8, ;~:l~ "Cl",ild l.~;.'lr(-:,r:; :.··r" ·~'nt.s of
c.:<t~:l1t ·:~:«t
' "'I~"
,·I+.SII (:'11 ~ .....:' 1_:"
to ·t:I",I::1 ::,;,
·I(:l'~~ I ~.:: .::? ; Y.I d ':'1
,'):-..j; ,;.i, ;-:n
:(1)
,',.
(·i;·j1 y if -"lis '·~'I : -y :.'111 s·i\-',?
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:n ').

:0 j·.his
·i.o
:::i-ll's ~··;·~,~~I',;:-:"·:~j :~f!,;:, .. ~:~, ~'.: ',::f,
;"?
:Jld he Sl ,~t
C:,··'j:·_,'.r"ll,
jf ::y ii·.s . '-["" ..::71' ',:~·i.h S.l~?·S, ~·!~·.JI~ ~·.l'C;~o'.;il ',,:::-:uld in «,,2 ',.:,-.y
f·,,~ r,i~\,:. ri.
"" ..;..; ..::!. ';i ,-,LJ~,':S -;n ~: . . i·J r::~.J,-.:\d' ·!ld : .".,...;,11',:11.1'1,)' !:'\]' :t to
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D~vid
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R::dolph,
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of Minnesota, has reported statistics from a Minnesote. study conducted
SUITE 700, 1430 K STREET, N.W., WAStnNGTON, D.C. 20005 (202) 347·9520

~MUICU
.mDt~NS'

between 1969 and 1971 which found that, "The rate of foster pla.cement
and state guaxdianship for Indian children ran. 20 to 80 times that for
majority children in all counties studied."

EXECUTiVE COMM1TIEE

Data of this nature is to be found in ~"Je.ry state which has a sigrd.£icant
Indi.an popc Lat Lon , It is es aent LaL that legislation be enacted. to change
these policies and return control <Ner Indian children~s lives to where

PRESIOr::NT

it belongs:

October 3, 1978

veroruca L. Murdock

the child's parents and tribal courts.

Mohave

The Indian Child vlel£are Act sets forth pr ovt.s i.ons to create on-r eservat.Lon

nRST VICE·PRESIDENT

f.~ll

Metronasner

Indian Family Development programs with

Colvillo

counseling services. It delineates under which circumstances Indian
children can be adopted, and mandates that the child's parents receive
notice of court proceedings - which has B2i been done in the past.
Provisions also require the Secretary of the Interior to ma.intain records
of Indian children placed in non-Indian homes.

RECORDING SECAlITARY
JUarlit6 Ahlons

,'vows
iP.f.ASIJAER
P:acheiA Nabehe
SflosllonR·PallJle·Mono

sxscunve

OIAF-CTOA

coenes E. TnmDle

Og/i1la Sioux

AREA VICE PRESIDENTS
A8ERDEEN AREA
AIDOr! W. rnmbte
Oflla/El Siau;r

AlAS;<A AREA
DOI1Wnght
AlllabasCEln

AtBUOUfROUE AREA
Joe L_ Garca
Narnbe Pueblo

Dear. Congressman:
The Nat Lona L Congress of Amer Lean Indians 7 the ol.des t , larges e ,
and most representative Indian Organization in the cou~t~y,
:representing the views of over 140 tribes, is today wr Lt Lng
to urge your support for a bill which we consider to be one
of the most important pieces of legislation to be reported
duri.ng the entirety of the 95th Congress ..

The Indian Child Welfar~~, H.R .. 12533, was introduced Ln
the House of Representatives by Congressman Udall on May 3~
J.978, and was r.eported out of the Interior and Ins~;ar , . :
..-\ ffairs Committ.ee to the full House on .Ju Ly 2h, 19. B~ fh .... s
key bill has a total of 16 co-sponsors. The companion bill
in the' Sena t.e , 5,,1214, passed that body on November 4) 1':1770

Indian people have been fighting for legislation of this nature £o~
o~o Congresses now
There cannot be another delaye We cannot urge
strongly enough the need for your fullest support for H"Ro 12533"

Sammy T0"tlkat 1A'!1Il.!

BlLUNGS A:'1EA
Caleb Sruetda
ASsNIIDr.ine·5,C/wt

MINNE".POUS

«en weoster
Oneida

MUSI<OGEE AREA
F.llisCdrnc~. Jr.
Choc!aw
PHOENIX

;~AE ..l,

Please note that this legislation not only has the support of national
Indian organizations and tribes across the country) but many non-Indian
organizations as well, including,
American Academy of Q,i1d Psychiatry
Office of Government Relations, American Baptist Churches, US!,
Emerging Social Issues, National Board of Church a~d Society
of the United Methodist Church
Men~onite Central Committee, Peace Section, Washington Office
Save the Children Federation
Bureau of Catholic Indian Missions
Office for Church in Society - United Church of Christ
National Jesuit'Office of Social Ministries
Union of American Hebrew Congregations
Church of the Brethren, Washington 'Office
Friends Committee on National Legislation

t-enecucn
'JIIl1e,'l·OL'rIlY Ule

POPTLAND AREA
C<llw", J Peters
SqUCl1:1M 1.~Ip.nrl

f,ACflAMENTO AMI.:A
Mathew L G<I;';r.
Cupeno·Lwsello

HsR, 12533, as described in the subtitle of the bill) is
designed to ecltabl1.sh standards for the placement of Indian
children in foster or adoptive homes and to prevent the
breakup of Indian fum'i.Li.e s , The reason~ t.hn t legislation
of this nature i,,§... necessary is ~ a grim s t or y , In the
continually vacillating policies of this c oun t r y toward
Indian people) our children have suffered the har de s t ,
The fore-ell a.ssimilation poli.cies of the earlier parts of
tl-:.is century are s t.LTl, ev Lden t , even though these attitudes
are suppos ed Ly h Ls t or y , Consider the follov~ing da~a. In
California, the adoption rate for Indian ch Ll dr en J_~ 8
t tmes the rate fa!" non-Indians, on a per capita bas Ls , And,
in fact, 93/0 of these Indian children arc adopted by
.
non-Indian EamLl.Les ; And, to cite another example, cons i>
der the fact that in South Dako t.a, the per capita foster
car-e rate for Indians is 22 times the rate [or non-Lnd Lans ,

National Committ~e on Indian Work of the Protestant Episcopal

Church , USA

United Presbyterian Church USA, Washington Office
Concerned United Birthparents, Inc.
American Civil Liberties Union
On.ce again, please help us to protect our most vital resource, our. children,

and support H.R. 12533.

EAS1'2.RN ARl:,;A

Jona!han Ed Taylor
Chero/we

The. Association on Amcr Lcan Indian Af fa f.r-a , in da t a compiled

during a 19-state survey, concluded that 25-35% of all
Indian chi.Ldr en are ncr...1 separated from their farrd Lfes , And
Dr , Joseph Westermeyer) Depa'r tment; of Psychiatry, UnLve rs Lt y

~ver

0

ANAOII,RI(O AREA,
K'()Wil

professional and legal

SinCerely,

1-

k~-,~_'-?~

Albert W. Trimble
Executive Director

NCA.I
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SEATILE
CATHOLIC· CHILDREN'S SERVICES

C?!tt . It
/l)-,&;;~F_II\

Catholic Children's gervlces

Adoption
.
Child Day Care

CounselinG
Family Life Program

Foster Family Care.
Grl>up Home Care

Single Parent Services

January 20, 1978

SulJcommittee on Indian Affairs & Public Lands
House of Representatives
l3~9 Longworth House Office Building
Washington, D.C. 20515
Dear Congressman Udall:

Senate Sill 1214, Indian Child Welfare Act of 1977, would have a deep
and far-reaching impact on the lives of Indian youngsters. Our agency
has studied the bill as it was passed in the Senate in November, 1977.
While we see Some: very positive aspects, especially in Title II) Indian
Family Development, which relates to developing Indian social services
for tribes and fwnilies, l',e have grave concerns about other sections
atta~hed

statement.

We appreciate your review of these sections which would profoundly
nffect the lives of so many dependent children.
Very trUly
.-;;;,~

YOUl~S J

-;; li"-

t.t ,

Catholic Children's Services has a long history of providing social services
to Indian children and families. Currently there are 30 children in foster
care placements, and it is ant~cipated that the agency will continue to
receive requests to serve other Indian children. The agency feels a deep
crnmnitment t9 the welfare of these children, and it is from this posture of
experience and concern that we must express serious reservations about certain
aspects of SB 1214, The Indian Child Welfare Act of 1977.
We support and advocate the intent of this legislation in terms of its response
to the value of the Indian heritage and the importance of this herit.age to
!r.dian children •. Also, the provisions which would assist Indian people develop
Dluch-needed social service resources is an essential e~ement of the overall move
toward Indian self-determination and as sumpt i.on of responsibility for the various
needs of the Indian peoples.
.
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which are outlined in the

POSITION ON SB 1214
PROPOSED INDIAN CHILD WELFARE ACT OF 1977
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Chairman Board of Di!"ectors

Nonetheless, we feel the proposed legislation reaches beyond the reasonable
parameters of an effort to·protect Indian heritage and appears to compromise
the rights of parents and their children i.n deference to establishing rights
of the tribe. Beyond this, the proposed legislation may, because of procedural
complexity, introduce prolonged delays and/or protracted litigation which in
effect woul.d impede any reasonable effort to provide the child with a secure and
predictable environment.
In particular, our concerns are as follows:
1. The proposed statute declares that all Indian children shall be subj ect
to its provisions regardless of whether tJ1~.pa]:'_enl:s d.o.now ..or.ever have recognized their .Indian..h~I'itage or wish. to have their child subj ect to the provrsions of the Act. Simply put, once a det ermmat ion is reached that the child is
Indian (and by definition this means any person who is a member of or who is
eligible for membership in a federally recognized Indian t.ribe), the Act moves
quickly to establish both a mar.dated and structured order of preference for
pIa-cement as well as a determination of jurisdiction for tribal courts. The
clear interest of the individual, whether child or parent, becomes obscured at
this point by complicated procedural requirements.

J

. This matter becomes of particular significance when the child is of mixed r ac i al
origin and where while perhaps qualifyiilg technically as an Indian) the dominant
characteristics are clearly non-Indian. For certain of these children (where nO
discernible ties exist wi to. the Indian community), the strict app l i.catdon of the
Act may lead to complicated and prolonged inquiries following the requirements
of Section 103 which ,;111 prove fruitless. The attendant delay, which we esti··
mate could be up to several months as compared to only a few weeks for non-Indian
children, will cause undue hardship on the child and its family .

MEF:njt
Encl.

•

A UnitedWay Agency

\.~-------------------

.~J

1715 EAST CHERRY STREET. SE.\TTLE. WASHINGTOI', 98122. (206) 323-b336

300

301

Therefore, we recommend 'that the proposed Act be modified to permit a. court
of cornpe t errt; j ur i s d i ct i on. to gT,tnt ,~t.y....?.:!y.~.r of the Act where: the parent or
of an Indian child, who do not now have or have never maintained an
Indian Ldent i t.y make an informed request/consent fo r waiver of the Act. !.b~s
waiver should not, however, impair the right of the child at some future time
-to learn of h~s Ind i.an heritage aud to assert this heritage for any purpose.
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Ag a in .. this appears to work against the .int ent of pxov i ding the
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4. Scc t i.cn 101 (C) states that "a. final de cre e of adoption may be set aside
upon a showing that - ..- the. adoption di d not comply \-vith the r equiremerrt s of
V·:>1:lJ11:ary. n
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2. Section 101 (C) provides that "the parent or parents may withdraw
the consent for anL""£i..asoi'l at any time before the final decree of adoption. It
'file scope of this prevision would effectively undermine any placement plan
far an Indian child and Li ke Iy create an atmosphere of uncertai nty and stress.
fa.rthe:nnore.l' few parents wou.i d be wi.I ling to undert ake an adoptive placement
\lnJ;iE:r t hes e circumstances.
We would recommend that the proposed legislation
be amended tL~~_ill._s!J::q~_sLl9].:.2!iI,.t).QI.?-.~ing_._~QJ1~~mtOJ: str.uctured to preclude
vc Iun t ar-y r e linoui shment of custody.
Section 101 (a) (b) in c«.tabli:.'3AiR.g the order of pref'erence does not
include any provision for the placement o:::~ an Indian child in a non- Indians er.t mg . Therefore, it would appear that such a p Iacemerrt would be precluded
T8ga:rdless of any c i r cuaisuanc es \..h.ich might war i-ant such p l acement , We woul d
recommend t hat these sections be laodi.fki..X~~._.:iJ1:.0g,c1s~_U.QE..::..:.t.g.di~!1..'pj~~.E!~.":lt.
Nhe:r:~ it. can be substantially established that this i~j in the best interest of
the child.
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.Af~a.lrs and Publ~c Lands. In our opinion, the Bill is
poar, s:t cannot even be amended sdtisfactori1y.
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The, child: s rights are ismoced , He mllst be placed wi th an
Lndien tx ibe l"egardless of his sp~cie..l needs (C'ection 103Ci
l03b, 103c) ,
...
.

2.

The .na~ural parents' right to confidenda1i ty are violated.
An In~.l.an pa.z:~nt i~ den~~ t~e r:ight to clloose to keep the
edoptz ion conf~dent].a1 wn~cJJ z s J.n viol.dbon of the parents'

3.

An Indian .parent rr:ust give pret'erence to the tribe in placement ". Tr..l.s rescxiae« the paJ.:ents I right t:o f;;ee choice .in
plann.l.ng for the »ssia (Section 103a, 103b, l03c).

4.

Th~ availability of identifying info.rmation regal:aing the
ch.l.ld's n~tura]. fami.1.y to the Eoetzer or adoptive pal.'ents is
a gl.'Oss viol.etzion of the natural family's rights (Section. 301)

5.

By definition of "Indian", any child ""00 is more than onefo~rth Indian would be covered by this act. 'l'his ignores the
c:h~ld 's othE? cUltura~ . ties Which might well be more promJ.nant (Secbon 4, Ser.non 102f, Section 103a).
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Representative Morris K. Udall
Cannon House Office Building
Washington D. C. 20515
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The c})J:ld and the- adoptive peu-ent:e are exposed to hurt as a resul t
of the provision that the natural parents' consent may be withdrawn
at any time prior to the final decree of adoption. This might wel.L
discourage prospective l'.ndian adoptive parents from pursuing adoption
(Section 101c).
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7.

8.

The child is exposed to renewed rejection. If an adoption fails, the
ne tu.re.j. parents and extended family must be recontacted (implying
that they can again sa'i "no" to the chi.!d - Section 101c).
The value of l:ome and family is eecr i t i ced on the altar of .rndianness. A custodial Indian institution is preferred to a non-n1dian
foster home (Section 103b).

This Bill deserves
l eqi el s tzi.oti ,

you~'

close examination.

OUI Indians aesexve better
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June 12, 1978

Honorabl.e Morris K. Udall
U. 56 House of' Representatives
Wa6hington~ D. C. 20515
Dear Mr. Udall:

'While we support the objectives of the Indian Child and Welfare Act to ee't abf.Lah
safeguards in the p1ace1l1ent' of Indian children and to strengthen the ability of
tribes to provide child and fam.i1y services, in a pz-evfous letter to you (t.fay 25~
19'78) we uotied some specific difficulties in the subcommittee bill which are not,
in our View, resolved "t/.y the latest redraft We have seen.

Jane Daniel
Adoption Coordinator

In addition we have been in touch with other organizations (American Public Welfare Association, Child Welfare League and the North American Center on Adoptions)
which have raised addit.ional problems whdch need more careful study.
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Lexann Downe·;-v..-....- ~
Adop.tion Worker
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Sincerely,
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We are aware that several members 01' the Interior Ccmrrd ttee also have concerns
about the bill and the subs't I'tu't.e .wh'i.ch i.B being pvopos ed ,
With the above concerns in mind we strongly urge that the bill be given wider
circulation for additional at.udy and input before it is reported by your Committee
and before it is debated on the floor of the House of Representatives.

Sincerely,
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