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INTRODUCTION

The Constitution of the United States of America is a brief, concise document

80 carefuZZy designed that after almost 200 years, it still remains the back-

bone of a Nation of 212 million people residing in 50 States, containing

thousands of local governments. What makes this single, national code so

versatile despite recurring political changes during this period is its

universality in a Demooratic Society and its sound principles of human rights.

Although it has been ohallenged frequently, oooasionally amended, and open to

many interpretations, it permits great fle:dbility for local governments to

operate aooording to the express wishes of their oonstituencies. It recog-

nizes the ooncept of political self-determination Where the majority rules,

while at the same time proteoting the basio rights of the individual. This

document is vital to the Nation as the guarantor of personal freedom.

A vast conglomeration of statutes with their basio roots in the Constitution

have mushroomed in response to the growing needs of the Nation. This array

of legal structures on all levels of government has been oreated for the

daily operation and routine of society and is supportive of the needs of

people in all aspeots of their relationships. There ~~sts a fundamental

set of principles which protects the individual citizen from the excesses and

abuses of others or possibly of the government itself despite the filtration

of ~s down through the suooessive levels of government from the Constitution.

Throughout its long history in providing education programs for Indian

students, the Bureau of Indian Affairs has sought to establish codes of

lieh4vior for both staff and students. These oodes, incorporated into the

Indian Affairs Manual cover a wide range of activities, from admission policies

to rules against corporal punishment. Int;r'oduced at irregular intervals and
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ADMINISTRATIVE LEVELS OF THE SRR GUIDELINES

stage. Within the sound framework of National- Cuidel-ines, supported by Area

and Agenay staff, local people, students, and school- personnel will be able to

deaZ authoritatively with all matters rel-ated to Student Rights and Responsibilities.

The entire cormrunity is affeated by poliaies cooperatively developed at this
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of the people served.

Local- Level: School staff encounter the many problems which are presented by

direat aontact with students. Here the specific detail-s on Student Rights and

Responsibilities must be planned and ultimately implemented using l-ocal person­

neZ and available cormrunity resouroes. Sohool administrators have a legal

obUgation, both to the Area and Central Offices, for oonducting SRR programs

with thoroughness and integrity.

text of National Guidelines that the Area should operate not only as a mo;:itor

for Student Rights and Responsibilities but also as an assistant to the scr~oZs

in the preparation of specific SRR aodes appropriate to the region and desires

furnish the greatest assistance to Indian communities. It is within the con-

in the conduct of school affairs. It should not interfere with matters that

Area Level: The basio oonstitutional laws or relevant Federal oourt decisions

Bureau to oonstruot their programs without feaP of constitutional violations

be suffioiently sound in Federal law to permit the supporting level-s in the

In like manner, Area Offices, and in some instances their Agencies, should

frequently refer oases back to the local judicial system closer to the people.

administrators,

oomprise the daily, routine operational responsibilities of the looal-

oontinual review of legal opinions in this aPea. National Guidelines should

National Level; The over-riding oonoems at the National or Central Offioe aPe

the design of a broad framework of Student Rights and Responsibilities and a

/

never adequately dealt with the changing

recent court decisions eonccrning the

Committee on Student Rights
and Responsibilities

GUidelincD, modeled on the ooncept
National student Rights and Responsibilities , _

, 'l f l l self-determinatwn,
Constitution, subscribes to the princip e 0 oca

of the hool personnel
l - hting the "'ay that Bureau sc

It is meant to serve as a beacon ~g

, h - 'th tuden'Co It dealS with a vcu'iety of
must pursue in their relat~onG ~p w" s . &u, ,

.d d by the Fedeml- Constit:ution and upon which
issues not specifically cons~ ere

d The BIA as wen as the non-Bureau educatwn
the oow·ts have not yet agree " , ,

th of all aaes in a mul-tip~de of sit~ations, Unl"ke the
systems, serve you v •

the Bureau provides residence or board~ng pro­
typical public system, however,

the Guidelines must also
h b is Therefore,grams whioh operate on a 24- our as .

" nj'oteoting the health, safety, and
Snec~a7 B"~eau responsibil~t~es "acknowledge " v & ~

welfare of its Indian student body.

f S '+-u d in paPticu laP,values a oe"eVO an ,

ZegaZ stat~s of American youth,

oooasionally modified, they have
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TliE LEGAL ROLE AND RESPONE)JJJLITh'S OF THE SCHOOL AUTHORITIES
IN THEIR RELATIONSHIPS ;/I1'H STUDENTS

The local school administrator, his staff, and school board should provide the

student body with the best educational opportunities possible and protect the

health and safety of each student. Pursua'lt to these goals, the school admini­

s·trator must establish ERR polic"es according to local, State, and r~deral laws

relevant to the ages and maturity of students under his jurisdiction. In cases

where students have reached legal majorivd, reasonable rules or regulations

should be applied on «a indiVidual basis Without disrupting the school's opera­

tion. In the cases of both mnors and young adults, local school adm"nistrators

should act in lieu of parents whe2'e necessary in the best interests of the
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STUDENT RIGHTS AND RESPONSIBILITIES GUIDELINES

Inherent in the following Guidelines is the concept of local involvement for the

development of specific 8RR standards and their dissemination to the student

population. It is based on law which is applicable Nationwide and conforms to

the constit~tionQl rights of Native American students as members of the American

Society.

The Bureau of Tndian Affairs proposes these major areas to be fundamental in

aU of its schools:

I. The Institution's relation to the student

(a) the right of access to education as prescribed

individual as well as fop the entire student body. by current BIA Manual oriteria

(b) the right to be involved in affecting the

total educational program

(c) the right to confidentialit'd of private or

personal information

II. Student Affairs

(a) the right to freedom of association

(b) the right to be represented in institutional

government through reoognized student councils

(0) the right to freedom of iru;ui:ry and expression

III. Rules. Discipline. and Grievance Prooedures

(a) Rules. discipline. and grievance procedures that

are developed locally with the involvement of aU

parties ooncerned are the statutes which should

prevail. provided they do not conflict with the

fundamental rights set forth in the Guidelines.

the Federal Constitution. or applioable codes of
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STUDENT IITGllTS:

(f) Pight to administpative review and appeaZ
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right to a fail' and impaI'tial heaI'ing

right to lay or legal counsel of his or hep own choice

(pPivate attorney's fees to be borne by the individual)

Pight to cross examine aU witnesses

right to a recopd of fomaZ hearings of disciplinary actions

(b)

(c)

(d)

(e)

alone, and that no agent of the school 01' of a school board

(a) right to a written notice of charges within a reasonable time

prior to a formal heaI'ing

can compel a student to surrender his constitutional rights

in exchange for the priviZege of attending school.

1. Every student enjoys those rights secured to him 01' her by the

Constitution and laws of the United States. These include:

(a) right to an education

(b) right to a reasonable degree of privacy and a safe and secure

(c) right to make his OWn deCisions when applicable

(d) right to freedom of speech

(e) right to freedom of religion

(f) right to freedom from discrimination

(g) right to peaceable assembly

2. Every student is entitled to due process in every instance of disciplinary

action which m~d Zead to expulsion from the schooZ. Due process shall

include:
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to academic dishonesPJ.

Administrative actions with regard to seaI'ch and seizure in

the schools should be reasonable and just so as not to con­

tzict with the basic constitutional rights of individuals.

Schools should have adequate procedures for the airing of

grievances, in order to insure that legitimate compZaints

and concerns, whether from paI'ents 01' students, wiZZ receive

just consideration.

The United States Supreme Court he.; affimed that neither

the Fourteenth Amendment nor the Bin of Rights is for adults
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and communities in which the schoolsrespective states

are Zocated.

ReguZations on student behavior preferabZy shouZd be

fo:rmulated by a studcl1t-faculty-schooZ board committee

and finaZZy approved by the schooZ administration.

SchooZs have the inherent authoribJ to discipZine

students. Growing out of this is the requirement to

ub"" ~n writing rules and regulations which pro-p ""l.-Cl-ze,, '" ".

vide prior notice of what behavior is expected. RuZes

and reguZations must be precise and specific rather than

generaZ, and must aZso be clearly expZained. If consti­

tutionaZ rights are invoZvcd, ruZes must address themseZves

to each particuZar right and the body of Zaw with regard to

the exercise of this right. In order to maintain orderly

administration, discipZinary action for minor infractions

d shou"d bear no reZation to course credits,of a behavior co e e

. "1 anaderm'n ~'ards. unZess reZatedmaI'ks, graduation, 01' strmeaI' ~ ~ ~ _

(f)

(e)

(d)

(c)

(b)
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STUDENT RESPONSIBILITIES:

The declaration of aU human rights guaranteed by the Constitution implies

corresponding responsibilities. If students as members of the class of (~ll

human beings" deserve the protection of the rights, they must also accept the

responsibilities.

(1) The student, in taking advantage of the right to an education, must

regard the opportunity of obtaining that education as one of his

duties to the comnunity. It is the student's responsibility to

attend all of his classes regularly.

The student who does not attend classes is failing in his duty to

the community and may be in violation of local laws and also inter-

fering with the rights of other students.

(2) The student's right to an education implies a responsibility to

follow recognized rules and procedures. Any other method of seeking

changes in the educational situation, or redress of grievances, is a

violation of the rights of others. "The just requirements of .. ,

public order" requue that the student, just as any citizen, must

inform himself of the proper methods and channels for complaints,

and make use of them.

(3) Just as the student has the right to be protected from bodily harm

inflicted by employees or other persons and from unreasonable search

and seizure, so he has the responsibility to refrain from inflicting

bodily harm on other students or other persons and to respect the

privacy of their property and correspondence.

(4) A school, especially a residential school, is a community in miniature.

It is the responsibility of the student to respond to community needs,

(5)
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and obey community rules with regard to environmental health,

order, and ppopep use of corrmuni"ty propel'"ty.

The most basic human characteristics, those of peason and con­

6cience, carry with them the responsibility to act toward all

membeps of the communi"ty with respect and consideration.
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United States Department of the Interior
BLJRf:AlJ OF !'-:IJlA:--I MTl\IRS

WASJlI'-:(;TO:-i, D.C. 202·12

IN REPL Y Rf:l-EH TO:

MAR 251974

IN REPLY
REFER TO,
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Fnited States Department of the Interior
OFFICE OF THE SOLICITOR

ALBUQUERQUE FIELD OFFICE
ROOM 7102 FEDERAL BLDG. AND U.S. COURTHOUSE

P.O. BOX 1696
ALBUQUERQUE, NEW MEXICO 87103

February 22, 1974
Memorandum

To:

From:

Area Director, Anadarko Area Office
Attent1on: ASSistant Area Director (Education)

Commissioner of Indian Affairs

Dr. William J. Benham
Director
Office of Education Programs
Bureau of Indian Affairs
Washlngton, D.C. 20240

S. Gabe Paxton, Jr.
Dr. Henry Rosenbluth
A/Sol., Ind. Affs., Wash.
~: James J. Clear

R/Sol., Tulsa

Re: Student Rights and Responsibillties (62 lAM 9 Revislon)

Dear Dr. Benham:

Pursuant. to the request of your Albuquerque office, we
have revlewed the p:oposedBIA Bulletin 62 dated March
1974, on the f?regol ng subject. Mr. Barry K. Berkson 0;'
my staff has dlscussed this BUlletin in detail wlth 0
Henry Rosenbluth of.your Albuquerque office. We find r •
the ~r?pOSed Bulletln and Manual Revislon to be legally
sufflclent, both as to form and content.

We ~gree wlth the concept of the document which sub­
scrlbes to.the prinClple of local self-determlnatlon
thus allowlng school authorltles at the local level'
to de~e~op ~heirown codes of student rights and re­
Sp?nSl~ll1tles wlthln the framework of the natlonal
gUldellnes.

cc:

~~
CommiSSioner

I would like to commend you for an exemplary piece of work in
a very sensitive and controversial area of concern. You have
performed a slngularly outstanding JOb of chairing the Committee
and, additionally, please pass on my compl1ments to the group.
I believe your work will go far in being of aSSistance to each
individual student enrolled 1n Bureau SChools.

Subject: Student Rights and Responsibilit1es

Your memorandum and report concerning Student Rights and
Responsibilities has been rece1ved. Please be adV1.sed that
the report is sat1sfactory and has been turned over to the
techn1cal staff of the Office of Indian Education Programs
for finalizatlon ln manual form. It lS my V1ew that the
report does meet the reqUirements of the ass1gnment cnd
makes it possible to develop guidelines and a manual section.
With the submlssion of the report and after hav1ng discussed
the matter With the Acting Director of Education, It seems
appropriate to consider the work of the committee completed
and to conclude that it is no longer needed.
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MEMORANDUM

MAR Z51974

Commissioner of Indian Affairs

United States Department of the Interior
BUREAU OF INDIAN AFFAIRS

WASHINGTON. D.C. 20242
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FROM:

TO: All Area Directors
Attention: Assistant Area Director (Education)

Memorandum:

Office of Indian Education Programs

IN REPLY RF.FER TO:

7 March 197 1j

Dr, W. Benham

L. / (I
.~>
~l States Department of the Intenor

Bl'RE,\l' OF INDIAN AFFAIRS
WASHIN(;TON, D.C. 20242

TO

IN R£PLY REFER TO:

FRO~1
Acting Deputy Commissioner of Indian Affairs

SUBJECT: Student Rights and Responsibilities and Student Expulsions

complete agreement witrl the approach that specific student

rights should be developed locally,

regarding stUdent rights andI have reviewed the bulletin

I no particular comment. I am in
responsibilities and have

Attachment

The attached opinion of the Solicitor's Office pertains to the new
guidelines in Student Rights and Responsibilities that have been
developed and have been reViewed in draft form by Areas, schools, and
tribal leaders. The new guidelines, which also include p~ocedures

for student expulsions, have received legal review from the Solicitor
and must nOW go through the procedure for Federal rule making. This
means that they will be published in the Federal Register in the
immediate future and will subsequently become a part of the Bureau's
procedures and CFR 25.

It should also be noted' that reference is made to Manual Bulletin 62-1
issued December 26, 1973, with an expiration date of May 31, 1974.
Your close attention to comments pertaining to this Bulletin is
necessary and appreciated. If there are Questions concerning it please
contact your Field Solicitor or Indian Education Resources Center
personnel at. 505/766-3314.

Student Rights and ResponsibilitiesSUBJECT:



The proposed Student Rights and Responsibl! itles submitted
by your memorandum dated March 4, 1974, have been revieVied
and we conclude that the substantive provisions of Section
906, 62 BIAM, entitled Rights ot the Individual comport with
due process requirements. Sections 901-905 constitute
general guidance which whiie not iJmiss as part of BIAM need
not be included as part of regulatory material, which
Section 906 contains. [it might be noted, howev8r. that the
first amendment to the Constitution provides that Congress
shaJi make no law abridging the right of the people
peaceably to assemble, not peaceabi~ assembly as.5906:07
provides.] The same-comment pertains to Responslbi Iities
of the Student. [Although, it might be noted as wei I
that with respect to § 907.03 a person should also be
free from fear ot bod i i Y harm or converse Iy that a student
must refraTiltrom inflicting fear of bodi Iy harm.]

!N REPLY REFER TO:

">;,,- . r~. ~v,.-r')._
"''.1 .............,41... •

Duard R. Barnes

- 2 -
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In i ight of RUil and the holding that any substantive rule­
making not pUbTT~hed in accordance with the Administrative
Procedure Act may not affect anyone adversely, 5 U.S.C.
§ 552(a)(1 l, any outstanding discip! Inary procedures _ either
those contained In 62 lAM, the Interim Procedures issued
February I, 1972, or the ReVised Interim Pr0cedures issued
In December 1973 - ? I though they roay be substant Ive Iy va 1 i d
in affording minimal due process are Invalid and ineffective
since they have not been proper! y pub! I shed. However, before
the proposed Student Rights and Responslbi i ities are pUb-
I ished and become eftective, minimal due process must be
afforded students In all disCipl inery proceedings. vie
express no view on what precise procedures must be
follo\'led in the interim but those procedures must at ieast
prOVide for notice to a student that he is Charged With an
infraction of a particular school rule for which the penaity
for violation may result in an interruption of his education,
that he may it he elects have a hearing by an impartial
person or panel. and that he may bo represented at that
hearing by anyone of hiS own chOOSing.

MAR 1

OFFICE OF TilE SOLICITOR
WASHINGT00l, DC. 202'10

Assistant Solicitor, indian Affairs

Commissioner of Indian Affairs

Student Rights and Responsi bi I !ties

United States Department of the Interior

414

, 1974

Memorandum

From

Subject

To

Since the regulatory material in the Student Rights and
Responsibilities Involves substantive rUlemaking, we must
under Morton v. RUlz (Supreme Court, No. 72-1052, decided
Februaryzo;- 19/11,42 L.~I. 4262) follow the Administrative
Procedures Act, 5 U.S.C. 55 552 and 553. Therefore, regu­
lations should be published In the Federa! Register
requesting comments by Interested persons to be made
within 30 days, and after receipt of comments and reviSion,
If warranted, republ iShed with an effective date 30 days
f rom the date of repub I i cat ion.
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EDtK1ITION
Chap.

9
Section

901.01
PARr II

Chapter 9

417

EDUCATION

STUDENT RIGHTS lIND RESJ?CNSIJ3ILITIES Section
902.• 01

QW'TER 9
S'roDEN'l' RIQ-lTS

AND
RESPONSIBILITIES

, ' 'cd Law. Student dghts !l'ay be defined
section 901. , Ri~iS ~r:~~e s~cJ.fiC rights whlCh our courts recog­
as encCXlq)ClSSJJ1g ~ 0 , • The source of these nghts !l'a:( be
nize as beJJ1g ve,"ted JJ1 s=~den~ State and/or local laws including
derived from ilpphcablc Fcuera , . , .
regulations of the scr.ool.

, ' Th C01StitUtion. The United States
.01 Guaranteed Rlghts U!:1-~er ~ewalt ~tudents are protected by the

s~prerne COux·t has a~~,~ a~cnt of the school can compel a
B1ll of Ri.ghts ~ , t' t tional ngllts in exChange for
student to surreno.er h17 cons 1 1.1

the privilege of attending school. .

. . " S' dents in BIA schools not
.02 Rights Impl:.ees!X'~~lh~~~~~\h~~~eral Constitution but also

only have r1ghts a orad' 1 rvYI~coo....,.,ratively at the loea,1
tho e which nave b2en eve o~~ r--' th Ives , . 1 ' t..'1is resrect means e JJ1VO -
school level. eooperative~y ill • '~ll as SChool personnel. Rights
rrent of students ar.d p:lIen::.s

ib
us

l ·~es aId each indiv1dual student
, 1 corresoonding respOns 1 1 "her
JJlP Y • ible -for' the \vay he or she exercise his or
roust be respons - t ept the oonsequences of his or her
rights: he or she mus acc
actions as deten=ed by law.

Section 902. l\drninistrative Levels of ReSFQnsibili!y. The BIA
recognues the l1rfOrtance of local ciCvdot;m2J1t of Rules and Regula­
tions which w:e relevant to the parbcular nee:'ls and concerns of
the students and COrrrm.lIuty. The'schoo]S, in turn, must ab1de by
the legal system based on the Federal Constitution and transmitted
to the people through oU1er levels of government.

.01 The Central Office Level. The Central Office is concemed
mth the aeveloEJITBllt of Gu.idelJJ1es for Students Rights and
Responsibilities programs that is consistent W1th the COn­
stitution and relevcmtcourt c1ecis1ons vihWJ1 have been
handed down. It will undertake a contlnual review of the
legal changes in th1s field and keep the Area Offices so
info!'l1\'2d •

A. The Central Office will maintain a =rent file of .
Student Rights and Responsibilities programs on each
Bureau school.

.02 The Area Office Level. The Area Office and Agencies should
assist local SChOOls in developing their Student Rights and
Responsibilities programs and serve as a rronitor to assure
their full carpliance W1th the law on all levels.

.03 The 1JXal Level. Specific Student Rights and Responsibilities
Codes must be developed at the school level involVJJ1g school
personnel and stude.r1ts. The School l>~strator has the
legal obligation to see that the progra'1l l.S conducted with
thoroughness and integrity.



418
419

PAAr I::::le..- --=.:ED::.U::.;Cl'\=Tc;:IO.::;N"-- _

Chapter 9. STUDENT RlGllTS AND RESPCNSlBILITIES Section
903.01

PAR.!' II

Chapter 9

EDUClITION

STUDENT RIGllTS AND RESPOlJSIBILI1'IES Section
904.01

SC'Ction 903. The Legal Role and Rcsj:Dl1.sibili ties of School Authorities.
Bureau sChool author~t~es as representatives of the United States Govern­
lll2nt have been assigned the task of helping to shape the future of thell"
students. They should undertake th~s responsibility with intelHgence,
dedication, and with respect for the rights of the Indian youth under
their superviswn.

•01 9bjectives. School administrators are obligated to do the
following:

A. Provide the student lxx:ly with the best educational
opportunities possible and protect the health and
safety of each student.

B. Guarantee that Student Rights and Responsibilities
agree with local, State and Federal laws.

C. See that Student Rights and Responsibilities are
appropriate to the ages and maturity of the students.

D. 1\ct in lieu of parents ,,'here necessary J.n the best
interests of the indiVidual as well as for the
entire student lxx:ly.

Sec!,-}_o~_g_04. 'I'r1.?-School Rnd the Studcn.t: A TeaChing - Learning
Paru1£!2Iu?. Tnc pro'-:::ess uf e<.mcation requll"es thilt both Ule teacher
and tJlC' stl:dent J:;c actively enfJugcd. The Bureau sees th~s approach as
the Jn2Ll.ns to. help encourage student creativity and self-dircction;
fundam?Jltal J.n Hs Rights and Hesponsibilities policies.

.01 The Instltub.on I s ReluU.on to the Student .

A. The ri.ght of access to education as prescribed by current
BIA ~1lnual criter~a.

B. The scJ1001 must p2l.mit students to participate and affect
Ule total educati.onill progrillll.

C. The school must not violate the student I s nght to confi­
dent1ality of private or personal info1TIBtion.

D. The school must permit fre-."<1om of association on the cam­
pus wiWn the established school regulations.

E. The school rrtUst permit stude.rlt representation in its
goverr.a.nce thro~gh recognized student oouncils.

F. The schOol must permit freedan of inquiry and e:<pression.
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STUDENT RIaIT'S AND RESPO:'JSIDILITIES

A fair and .iJrg:Brtial hearing.

~~~~~~e~U:'t°~the Stude!1t's ,?hoice. (Private
. me by the lIldiVldual) •

Examination of all witnesses.

Record of forIll3.l hearings of diSCiplinary actions.

MministratlVe reView and appeal.

Right To Freedom Of Speech.

Riql1t To Freedom ,?f Re1J.gion.

Right 'fu Freedom Frcm Discrlmination•

Right 'Ib PeaCeable AsSembiv

.!ligl1t T.o_J?ue Process. Every student lS enti .
m every L'1Stance oJ:' diSClpliI1il. ti . .tied to due process
sion from SChool. Due process ~a~~ ~~l~~~h IlI3.y lead to expul-

A. Written notice of charges within
to a forIll3.l hear:ing. a reaSOnable tirre prior

B.

c.

D.

E.

F.

l'NU' II

Chapter 9

.01 Right to J\n Education.

.02 Right 'I'() j"\ Reasonable Degree Of Privae-y Md A. Safe "~d Secure
EnVlronm2l1t. r"'

.03 Right 'fu MCike His or Her OYm Decisions I'Chen Applicuble.

.04

.05

.06

•07

.08

Section
905.01

EDUCl\TION

420

STUDENT RIGHTS AND RESPONSIBILITIES

Discipline. Disciplinary actions for minor infractions of
a behavior code should bear no relation to course credits,
narks, graduation, or similar acadcm:i.c a,Yards, unless related
to academic dishonesty.

Grievances. Schools should have adequate procedures for the
airing of grievances, :in order to :insure that legit.imate com­
plaints and concerns, whether from parents or students, will
receive just conslderation.

A. Adm:inistrative regulations with regard to search and
seizure in the schools should be reasonable and just
so as not to conflict with the basi,c rights of
individl13.1s.

.01 Rules. Rules and regulations must be precise and specific
rather than general, and must also be clearly expla:ined. It
is rrandato1.y that the student lXxly must receive prior notifi­
cati,on of the rules and regulations which govern thei.r
behavior.

.03

.02

Section 905. Rules, Dlscipl:ine, and Grievance Procedures. Rules, dis­
ciplme, and grlevance procedures are to be developed locally with the
involvement of all parties concerned. (l\dmimstration, faculty, students
and parents). They must be compatible with the Federal COnstitution, or
applicable codes of the respective states and =nm.uuties in which the
schools are located.

Chapter 9

PARI' II
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Section 907. RcS]X)nsibi l:i.tics "f 'J'1>0. Student. The declaration of all
hunan nghts guaranteed 1)y thc l'caffal C.ons'cltution, irnplws correspond­
ing responsibillties. Students must uccept these rcsponsibilitics so as
not to infn.nge upon tJ1e nghts of others ill tJ1e school corrrnunity.

I
(/ /

Interior

OFFICE OF TIlE ~OLJC!T8k.

\\'ASHL';GTO\" D.C 20240

/L~ / '" J/'/7'/
/':Jh~'

Cnlte~l ~t'ates Department of the

//,-..:--- ..

/

("

ii- '" ..... I'
~\ l;i

\.-.~../,
'"'~~~/

Section
907.01

EDUCATION

S'TUDENT RIGHrS AND RESPO:-lSIBILITlliS

PARI' II

Chapter 9

.01 Obtain An Educati.ol1. Tne student must regard the opportunity
of obtui.ning an educatlon as one of !Us duties to tJ1e comnuni.ty .

IN R£PL Y nEFER TO

~1emo ra ndum
ft~

in addition +0 holding the s~tance o' the BIAM provislons-­
Le., the limitation to reserv"tion residGnts--lnvalid bE;ca~~e

contrary to the intent of Congress, the Court was extremely

The Court, however, rejected intimations In the decision
by the Court of Appeals in thiS case that BIA services
must be prov i ded to a II Ind i ans "throughout the Un I ted States,"
(The lower court's holding was premised on a literal Inter­
pretation of the Snyaer Act, 25 U.S.C. S13.l Accordingly,
.'hile the Court aftlrmed the ruling of the lower court, 17
did so on narrow grounds.

On February 20, the Supreme Court held that the Bureau
cannot deny genera I ass i stance "e I fare benef Its to "fu li­
biooded, unassimliated indians;.living In a comrr.unlty near
their native reservation, and who maintain close economiC
and social tiCS With that reservation." II The Court set
aSide the 5ureau's determination, based on the Indi~n
Aftairs ~~anual (66;3,1,4), that such csslstance should
be prOVided only to indians reSiding on the reservation,
The Court found that Congress had been adVised in appropri­
ation hearln9s over the years that BIA benefits were
available to Indians "on or near reservations," After
lengthy consideration of the hearings of these committees,
the Court determined "that, for many years ... the BiA
itsel+ made continual representations to the aporopriations
subcommittees that non-urban Ind lans I iVlng 'near' a
reservation were eligible for BIA services."

Associate Solicltor--indian Affairs

CommiSSioner of indian Affairs

Supreme Court decision in Morton v. Ruiz

To

Subject

From

A. It is the studcnt's responsibility to attend all of his
or her classes regularly.

.03 Practice Sclf-COnt.roJ. The student must refrain fro.'U inHicting
lxxlily harm on other students or ot.l-jer sex-sons, and respect tJ1e
privacy of their property and correspondence.

.04 :Know Gr.lEvance Process. The student must inform himself or her­
self of the proper rrethcx1s cmd charnels for complaint.s, and make
use of them.

.02 FollO',., The School Rules. The student must obey rcc.ognized rules
and procedures dc'xclOpc'Cl by the school co.mu.mity, including those
affecting environmental health, order, cmd proper use of school
property.

II The pl"intitfs, the Rulzes.are Papago indians who had
moved in 1940 from thc reservation to AJo, Arizona, soma
f i ftocn r', lies f rom the reserva1'Ion to work In thG Phe I ps­
Dodge copper mine. They ~alnTained close ties to 7he
roservation, ""'ere f 11-t"io020d unasslmi Jared Indians end
s p0 kcPa 0 3 go, but itt IcE nJ I Ish. In I9, S, :': r, Ru I Z 'I. as
unc·r'\f'!oved bv c str ~~e an:j nr)'"'_iL..!:;~ f~r_thn SIr', 0,\nr'r::;1
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critical of the Bureau's procedures in adopting el iglbi i Ity
criteria. The Court held that these criteria ought to be
adopted in ful I contormlty with the provisions of the
Administrative Procedure Act, 5 U.S.C. 3551 ~ ~., which
Include formal publication In the Federal Register and
Code of Federal Regulations. 2/ Appropriate rule-making
procedures ought also to be deVised and regularly observed. 3}
The Court descri bed the BIA Manua I as "an I nterna I-operations
brochure intended to cover pol icies that 'do not relate
to the pUbliC.'" The Court perceived a relationship between
the need for procedural fairness in dispensing important
substantive benefits and the trust obi igatlons of the Bureau.

We are prepared to advise you or your sraff In greater detal
on the steps which should be taken to compiy with the
decision. 4/ The decision clearly requires the ~ormulation

of rules t; clarify the category of "near-reservation" Indians.
SubstantlvelY,the factors which could be taken into account
would seem to include tribal membership, blood-quantum,
prOXimity to the reservation, degree of social and economic
ties and other "contacts" with the reservation, and residence
on publ ic domain or other trust allotments outside the
reservation. Procedural iy, it wi I i be Imperative that these
and other Bureau regulations affecting important substantive
rights should be adopted only after formal rulemaking

2/ 5 U.S.C. 3552(a)(I) reads~

"Except to the extent that a person has actual and
timely notice of the terms thereot, a person may not
In any manner be required to resort to, or be adversely
affected by, a matter reqUired to be publisned In the
Federa I Reg i ster and not so pub II shed.

~ Compare 5 U.S.C. 3554.

4/ In this regard, it may be that the District Court on
remand WI I! retain jurisdiction to pass upon the val ldity of
the regulations adopted in response to the decision.

425
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procedures and that the ultimate regUlations be publ (shed
in the Federal Register and CFR. Although the program
Involved in this case was genera! assistance benefits, the
Court's comments regarding procedural regularity have broader
appi ication with respect to Bureau pro~rams, ~nd we should
Jointly review the necessity for compliance with them In
other BIA operations. ThIs office w! I!, of course, be .
pleased to provide you with counsel as substantive regulations
are framed and as to the specific procedures reqUired under
the Administrative Procedure Act to adopt them.

Reid P. Chambers
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01' jllstnu:II'J.ll that al1\:(;IS ,llllclll!Jel' uf thc.l1111)lic may be I"cl~ed all,
used, or tlled:l5 PI'Ct'Cl!CIII by illlllgClIC,)" l\gillil~t n pat1y other thUll:lJl
lllrt.'\H'YOllly ir-

e> '0(i) It itas I,ceH IlIdcXI~d ami ellhcl' lH~tde 'l\'uilahlc 01' puulbhcd
ItS pl'odd.t'd bj" t Ii 1::; pa l'it~l'i\ ph: or

"(ii) the party has a:'tual anll timely' notree of the tenns
thereof.

U(:{) Except with l'c:-pcd to tilc l'l'tonls m.atc O\\"llilablc uuder para­
g~'lIi)I.IS (I) alld (:!) Ilf. thij SUh:-i'~l:tinl\, CilCh a gt'lI,ty, t?1I rl'qlll':)~t .fol'
1(f(::lItdi;\ule I'cl'ord::; nlildc III l\cl'ord~~lli.:c. \\"lth publi::;!lcL! ntlc.s ~tut\llg

the tilllC, plate, fcci> tit the ~,\tCllt :llltllorir:c(lIJ)" statute, and proceuure
to br [{)Jlf)wed,S~l1t1lll\:lketile n'i.'ords prnlllpth·lt\'itiialdc to any pl'I'$IHI.

OIiCOlllphllHt, tile di:;trtct toart of th-c lilll/l'd States III the distl',lct 11\

which tflc l'llmphUll<lllt I'rsidt'3, fir has !JIS \11'iI\CIPai place of OUSillC,s.s,

uy ill \\'ilith tll~ agclll'V !'I~L'ord~ arc s!tlla:N, has JlIl'isdictloli to l'lIjoin
the agl'lIty from \\'ithholdiH~ ag('lll'y )'('L'OI'l!:5 and to ordCl' tbe produc­
tion ofnllJ' i\;;(,lI~Y I"el'ord::i illlPI'IJ!.'C'l"!V \\'ith~I(:'IJ frolll tile complalllilllt.
In SlH:h H r:t5C the ('Olll'{ sll<lll dl'terlllllle the 1lI:l~tel' de 110\'0 :llld the
burden L:; 011 the a).!l'ih'Y to sustalll Its actioll. 11\ the ('\'C'llt of nOIlC0111­

vlinnec With the order or the court, the d'istril.'t court 111:\,r PUll Ish fn!'
contelllpt tho respolls:lJle eillploycl', illHl III rhe Cllse of a ulliforllird
servic(', the l"c;:;poll::iilJ1c.; fl\ClllbC'l .. Except itS to rauses the court t'01l5id81~

<;,f greater illlpOl'lallcc, pr~~(·\lill.zs lw[ore tilt, distnct l'Om1,llS i\llthor­

Jzcd by th!$ pari\gt'ilph, take pl'ecec.!cllce On ttH~. dO("ket on~.r all othel'
c.'1use~ and shall bo. \lssj~':lll'd for IIcarillj.! tinct tri.d In the c,trliest
prncticilble date •.tIld rxpcdi!C'{1 ill ~vcry wa)".. .

"Jt) E;teh a:!cnry lta·;ill.[~ more t1l:111 OIlC 1IlClllbC'l' ~liall111:tint:lin and
mal'e an,il,,1.>le fOl' puillie Iuspectron a n"otu of the nllal votes of e'leh
memher ill ercry aUC'lwy pl'o....·t'cding.

"(h) TI"ssection dO'es 1I0t :'1'1'1)' to matterSlhat al'o-
"( I) spcctfic:dl\' l'CQt0"l"ll IJ}" E~l'ctlt lr~ order to he kept ~ccret·

in .the Interest of tflc HattOIWI clefells.: or foreign policy;
"(2) relo,ted ,01~ly 10 tire ullema1 pct'SOnn"l ruies and pmdiees

of UI1 llt~enc~';
.. (:1) spoc,ncallv ",empl",l from dis('Josure I,," statute:

_;';'(4) trade !:ccl'ets aild t'olllnlerC'i,li or nliancllli IHform;\tton
f)b~llillE"dfl'olH <l pcrsPIi ;\Ild pl'i,"ile~t'cl orC"onf1r1ential:

"(5) intcr-il:;l'!H'y 01' Illtnl.,tl!Cnc\' memorandums or letters
whit'h ~n>u"14 IID,t L~ anlil:dJle iJ;" ht~\" to a. party other than an
ngcnc.'y 1Il1ltigatiou With the ,1£"I::IICy:

;'(6) l'ersonncllll,d medieal nlos and s.nrilar nIcs the disclnSUI'e
uf wJllC~ would cnllst iture a ('/~;l rij' lIHw:tn:lnted 11l\'a5101\ of pcr~
~O'li\lIH'~nt('>,:

"'(7 iu\"~sti~ntorj' tiles compile<..( for bw enfot'ceillellt Pllt'Pf)~
exccpt to the eXlent a"ailahle hy' law to a part)' other than all
ngenc,>, ;

"(8) contained ilt or l'ein.ted to e:I,Hllinattnn, opefitting-, or
('onclition reports prepared hy, Oil behalf 0(, or for' the U~ of an
nget,lC.r respol1sihl~ for the reguiatlOll or supervision of n.mlllciai
i03tltntio1\s; or
• "(9) geological and !,;""ph)'Sll'al infonllatlollnlld <hrta, illdud.
Illg maps, concel'llIug wells.

"(e). This section .'~oe:l n.ot anthonze \\'itlthol~lilll' of information
or hnnt the 11\'U'!ab,llty' or records 10 the public, except aSSf*<ifi.
"l,lly s'<ltell In tins sectIon. Thl:l ""ctlon l:l Ilot ,ulthorrry to \\'Ithhold
inforll\ation from Congress."

Pub. Law 90-23

Con.;res;;1"r.al
ruer-..-8.tion.

81 S'r'~T. 55

NOM;:pl1 ca­
bllity.

[xceytior,s.

Condttior.s.

!r"sDe~tion and
copying.

61 snr. 542I:n get

Public Law 90- 2 3
90th Congrcss, H. R. 5357

Junc 5, 1967

8f it "nllr/I'd ii/I t},.t' .i.,','nll!f' I(nd IIO!!~1J oi R"J'l'f''!;cll(tttil'(''~ 0; the
l!1litcJ :·:jf,tlt.~ of ~1 lIIairlf I'n ('o/'f)r(·.~8 (('s8I'mblrd. That sectwn 5j:2 of
titic 5, {-lIltc:d Stili!.:::> Code, i:; <lIIlClldcd to rcad:

u§ 552. Public lnform<1tion, .a~cncy rules, opinions) orders,
rccord.s l and lHoc('cdln~s

"(1\) Each ng'I.'lll"y shall l~\akc an-tibbIe to the puLlic infu11nation
us follows: .

"(1) EHeh :I:;oll('Y sli:lll 501".'I':lte\y s;:lte alld ~lIrrentl)' pll1.>lIsh in
the FC'dC'mll~('~L-;tl't' flit' the ~llHlitncc 0°_ the \HlGhc-

~(A) d~::;Cl'jl)(i()l\:) of its ~eHtr::l iilllfield o~'g-;ulizi\tt(ln ;\nd
the est:ll,li;.;!lC'.d !)!c\(,C'.:; at wInch, tIle. C'lHplo.·.. cc::; (rt~hl ll\ tlle C~lSC
of l\ unifot"I')Ct ~Cl'\'ICC the Illcmb~r.3) from whom, nne! the
method:; ,';-ltcr~bYI the IH,blic ma~', OlJt:\l1l miorw:HlOn, make
Sul.lluitlnls 01" I"CqUC"h. or obt~\In declsJOlISj . ..

"'(B) St:lt£'nl011t6 of the ~('l\er,d ('OO1"::;'C :.\IH1ln~thod hy wl\l!?h Its
functions :\l"~ ci!;llInc!NI and c1etel1nlncd, 1l\Cllld~~1;; the ll:~tllrc and
rCC]\llI"Cm~]\t"S of itll fOUllal ;tlld infeJll1ul rro.=r:c1t1l'c5 .\.:'all-:tb\c~

r;.(c) rulE-;; 0f pro('cdut'~, de..icnptIOl\':) of form~ ara!bble or t.lle
places lit which forllls mit;- be ohlrtlHNl, rtnd wstrllctlons rtS to t.he
scone lind contents of all p:lpCr'S, reports, or E:Xnmll\:\tl(.Jl\S.:

,t(1») S\lio,L,"t,\'C r\llc; of gene'.·,,1 applicability advpted as
nUlhnrizl,{l by Inw, ;tlld ~t:ttl'IIH'l\tSof P:~I~t:I':11 pollc}".o:' lnteqll'cL\­
tioll; of g,'neral "l'plica1.>ility fOI'muL1tecl i\nd adopted by the
ngenc?'; nnd

44 (l'J) each rtmctHIJ\\C'lIt I re\"l::.ion, or reP.C':ll of thp: for(,~oll\g
Except. to the C.'.:tC'llt tllilt :1 person has aC'"tU;l( :l.ncl tllHeiy IICjllCC' !)f the
te.f':llS tl~('r£:of, ft J.X;r~()n lH~ty lIot in ;\1\)" manner. i~ req1LII~(;,to rC,=:0rt to,
or be ad\"€'~cly rd!cc!ed lJy, :\ Hutter H~1Ulr('d to be pu11.l?IH,\1 11\ the
Federn.l nl'I"I'F.tt'r ;\nd Bot so publi ...;hcc1. For the. puqIO:i(, of thlS para­
graph) nlattC'r r~J'~ona.hly a,ntibLle to ttl~ cl~.::'5 of .pe\,,~:rms aiiected
thereby IS cleer:ned f1i.tblI.OJiled III the Fedcml heg!:.::ter when In~Ol"rorJted.
by r,,{erence therein "'\lh the al'pt·o\"al 01 tire Director 01 the Fede"l
Register.

;'(2), Each a~""e::, III aceoI'd~nce ,,',t1l published l'nles, sh"ll mak"
nn\lIublc for public 1l1,,'iC'Cttnn and copYln~-

. "(A) find opinions, i!h::ltl~il\g- ccnl'?urrl!:;;; ~nddi:'::~l:tin~ opin­
ions, as well as orders, macl~ In the adJuchcatlon or .cf\5:cs:

"(B) tl103C stt\tC'mellt3 of policy :lnd il\tcrp~~~atlO.n:; whIch h\\"e
been adopted by the ag"ncy and are not pubhshed In the Federal
Re""ter; Md

c!"(C) ndmll\lstrat,ve ;t:\ll manuals '\lHl instruction.; to staff th<lt
affe<:t a member of th" public:

unless the materia!; are prom?t!y publisher! and copies atIered ior
sale. To the e-:tt~nt re'-:plireu to otc'I"ent ~ cicarly Ul\warr:u:r('{l ir",aSIO!l
of per::ounl pn'l,tcy, :lll l\C'rnc'y~ mn)' ~elete identi fYI:1g <I,~::-:;h when It
m~e-5 :\\'ail:\bl~or puhli.:.bes rtlt oplnJon. stateme:lt of [>0}:17::. mterpre­
tntio.o, or stnfi mnnuf11 Ot m:-:tructwn. II.on-ever, In each C-:.3C the lustl­
fic<\tion for the deter Ion 5!ltlll be explrtlnecl fully In \\'ntm~•. F:~ch ngency
also shall maintain and make "~ailable for l?u~lie it:s'pection <lnd copy,­
ing (l current Ind~:t pro\'ldlng 14enttfylOg InIOrma.tlon {or the publIC
as to nnv In;lUer ls5ue::1, ndopted, or pro~uJ:;ated :lfter July 4 t l?tJI,
nnd r~q,;ired by this p<\ra~r-'\l'lr to be marle ,,'aihble or published, A
finnl orc.lH,npinioll, statelllent of polic)", int~rprt't:\t ion, 0: 51 i.tT Ol:l.nual

426

'1'0 QU\('lltl :'('(:tiuh ;j.i:? oC lith· ,j, ("nifrd Stat(l,~ f'olil'. to codify Ore pp.n.::iiOnS oC
I'uhUe r.lll" ~o-lSI.



LEGISLATI\'£ 1'1Sl'C't'(,

BoaSE RE?o;\";' 1:0 .. 125 (Co:-:-!:'. on th~ Judiciary-).
Sf.~.\1'£ fl.:.?O:C ~o. ,<:3 (Co~.'7'. en. the JU~ic1arJ).
CONjRZSSIC::.\L rt:::::J?J, Val. ~13 (l?57):

J.pr. 3~ CC:'l~idel"ec. 2.,.,:. :'c153.::d :~ause.

t'..a,y 19: Co~sidH',;d 2.:,.d P'l3S~:i. Se:1ate 1 e,..... e:·ded.
r~ 25: House a~r~cd to $e,.ate e.:-:-.ene:::ents.

StC. 2. The 'lIIn1y,!; of Oll:\ptol' ;; of lItle V, Ull1le,! SI"te5 Code, is 60 St,t. 360.
amended by stt'ikin;; out;
"652. Publil'o.LJon o( In(onll:lliuu, ruks, opinioll~. orJers. and IHlt.lic reeortJ5."

and insoding in place tller~of:

w5tj2. PubliC' !1l!onuJl.lIQu: lll;'.'IlI'y rule-s, V1Jllljon~, oru('r~, rc(:urOs, und. proccf:l1­
lng......

Stc.3. Tho Act of JUI)' 1, 10GG (Public L:\\\' SO-1S7, SO St.\l. 250), ReDeal.
is repe"lod.

SEC..1. This ,.I.e( sholl ('0. elr,ct!"e .1111)' ..1. laG" Ot' on the date of Err"tlv'
ennctmcnt., whic!l('n~r is btcr. date.

Approved June 5, 1967.
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February 22,1974

Student Rights and Responsibilities Curriculum Bullet2n

Chief, Div2S2on of Program Rev~ew &
Evaluat20n

Dr. Robert J. Rebert, Act2ng Chief,
Curriculum Development

United States Department of the Intenor
BUREAU OF INDIAN AFFAlHS

OFfiCE OF EDl:CATI()~ I'HOCH,\~IS

Indian Education Resources Center
P.O. BOX 1788

ALIlUQl/;;IWUE NEIl' ,\IEXICO R710:3

In reviewing the comprehensive nature of the program, I would like to
suggest that the follow~ng be Sections in the Curr~culum Bulletin:

(1) Examples of Student Bills of Rights; Responsibility for the
development of a Bill of Rights for Students has been placed
on the sChools. Examples of how other SCllools have handled
it, including BIA and public, should be a part of the Bulletin.

From

Memorandum

Subject

As you are aware, the Committee on Student Rights and Responsibilities
(SRR) has about completed its task and the next part of the project
pertains to the development of a Curr2culum Bulletin on SRR. The purpose
of the Curriculum Bulletin is to provide techn2cal information to Areas
and schools who will have responsibility for developing details. You
will find attached a copy of the proposed Guidelines. When available, I
will also supply you with a copy of the proposed Manual Section.

To

IN HEPLY Rl::FER TO·

Pub. Law 90-23
81 STH. 56

428
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(2) Curr~culum Guide: The Guidelines ~mply that Student Rights and
Responsibilities Should be a part of the ongo~ng curr~culum. It
is in this part of the school program that the constitution Should
be taught and students ~nvolved in participat~ng in the rights and
responsibilit~es program.

A sect20n relative to this will be extremely important to the teaching
of the constitutional rights of citizens.

(3) Expuls20n Procedures Examples: The Gu~delines requ~re that the
general principles of fa2rness contained in the constitution be
followed with regard to students diSCipline and grievances.
Examples of how these have been handled at non-Bureau situations
should also be included. The "Interim Procedures" should be an
appropriate 2nclus~on.
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Dr. Robert Rebert - Chairman, editor

Dr. Henry Rosenbluth

I suggest the follow~ng members of the committee as a result of my study
of the background documents you have Shared with me.

A Curr~culum Bulletin on Student R~ghts and Responsibilities

Ch~ef, Branch of Curriculum

Chief Division of Evaluation &

Program Renew

February 28, 1974

Umted States Department of the Interior
BUlmAU OF INDIAN AFFAIRS

OFFICE OF [.;J)n:.YI'!():\ P!Wr,R,I"IS
Indian Education Resources Center

P.O. flUX 1788
ALBUQUICRQ\IE "E\\' "IEXICO 87103

Although I sense the urgency of getting a committee organized to produce
the Curriculum Bullet~n on SRR, I am pleased you did not put a deadl~ne

on this. I will do everything in my power to expedite it, because I
believe the content is pract~cally all written. I trust you will adv~se

us as to the appropr~ate pr~nting facility when the time comes due to
the fact that present systems seem to be ~nefficient.

From

Subject

In regard to your memo of February 22, in which you assign the task of
organizing a committee for the above task to me, I'd like to respond.
I will of course, accept the ass~gnment, but I would like to interpret
the memorandum and make some suggestions.

Memorandum

To

IN REPLY REFER TO:

Enclosure: (1) Guidelines

~1t?c,,-l(,~~~~
Thomas R. Hopkins

-2-

(6) Manual Section: The new Manual Section should also be included
in the Curr~culum Gu~de. Th~s should be accompanied by any sort
of pertinent review made by the Solicitor's office relative to
the new Manual Sect~on.

(7) Ms. Osborne's material:

The above arrangement is not an order~ng of the various sections, nor
does it limit the scope of the curriculum bulletin. Ms. Ramona Osborne
~s develop~ng a sect~on for the curriculum bullet~n and though it is
not discussed above, it will relate well to the total document. Proper
placement of what she provides should be determined in relationship to
the content. I will discuss th~s matter with you at your earliest
conven~ence.

(5) Program Guidel~nes: The GUidelines developed by the Committee
should also be a part of the curr~culum.

(4) References: Several organizat~ons have done excellent work
relat~ve to SRR. When possible some of these should be in­
cluded verbatum. Most, however, will have to be referenced
and paraphrased pr~marily because of copyrights. Among
these are the NEA, NIYC, American Indian Law Students and
a recent Harvard Educat~on Review which deals with the rights
of children.

Ms. Ramona Osborne

Ms. Cather~ne Dumont

Dr. Gabe Paxton (or h~s delegate)

If you concur with those named, please inform me verbally and I will
proceed to contact them through channels, get concurrence from their
superv~sors and bring them together for the first planning of the
bulletin.



IN RF.PI.Y REFER TO:

Memorandum

To: Commissioner of Indian Affa~rs

United States Department of the Interior
BUREAu OF I\lDIA:" AFFAIRS

WASHl\l(;TO\l, D.C 20242
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.M,42kF
Chief, Branch of Language Arts

··olmend aJ.1 of you have done the yeoman' s work in this project
and I am honored to serve ln the capacity you outlined. We will
keep you informed regularly of the progress in this endeavor.

From: Acting Director, Office of Indian Education Programs

Subject: Proposed 25 CFR 35 (Student Rights and Responsibilities)

The enclosed 25 CFR 35 proposal is SUbmitted ~n accordance with the
March 14 opinion of the Assistant Solicitor, Indian Affairs. This
opinion states the following:

Since the regulatory mater~al in the Student Rights and
Responsibilities (Guidelines) ~nvolves substantive rule­
making, we must under Morton v. Ru:i.z (Supreme Court,
No. 72-1052, dec~ded February 20, 1974, 42 L.W. 4262)
follow the Adm~nistrative Procedures Act, 5 U.S.C. 58
552 and 553. Therefore, regulations should be published
in the Federal Register request~ng comments by interested
persons to be made within 30 days, and after receipt of
comments and revision, if warranted, republished with an
effective date 30 days from the date of the republ~cation.

Since there has been considerable national interest ~n the matter of
student rights and responsibilities ~n Bureau of Indian Affairs schools,
it is our hope that this proposal will receive early consideration so
that individual-school programs may be ready for the fall sess~on.

Enclosure
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AUTHORITY: The provlsions of this Part 35 issued under 5 U. S. C.

Part 35 Student Rights and Responsibilities
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It 1S proposed to add a new Part 35 to Subchapter E of

301 (80 Stat. 379, Act of September 6, 1966.)

Chapter I. Title 25 of the Code of Federal Regulatlons to read as
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notJ_ce in the Fecleral Register.

The purpose of this addition lS to establish rules and regu-

Not1ce 1. hereby glven that it lS proposed to add a new

New Mexico 87103. Within 30 days after date of pUblication of this

Center, Bureau of Indian Affairs, P. O. Box 1788, Albuquerque,

It 1S the pollcy of the Department of the Interior, whenever

lIs CFR Part 3JJ
Bureau of Indian AU,Hrs

proposed addition to Field Administrator, Indian Education Resources

TI.is notlce lS publ,shed ln exercise of authority delegated

Establlshment of New Part

STUDENT RIGHTS AND RESPONSIBILITIES

DEPARTMENT OF THE INTERIOR

submit written comments, suggestions, or objections regarding the

in the rulemak1ng process. Accordingly, lnterested persons may

practlcable, to afford the public an opportunity to participate

Bureau of Indian Affalrs sChools.

latlons regarding the Rights and Responsibilitles of students in

authority contalncd 1n Title 5 USC Section 301 (80 Stat. 379, Act

of September 6, 1966).

Federal Regulations. ThlS addit10n is proposed pursuant to the

by the Secretary of the Interior to the Commissioner of Indian

Part 35 to Subchapter E, Chapter I. of Title 25 of the Code of

Affalrs by 230 DM 2 (32 F.R. 13938).
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~35.1 Purpose

The regulatlons In this Part govern est~bllshing programs

of student rights and responsibilities 1n Bureau of Indian

Affalrs schools and such schools that are operat1ng under con­

tract with the Bureau of Indian Affairs.
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~35.2 D~finitlons

As used in this Part:

(,\ "Otwlent ::ights" means all of those specific rlghts Wllich

tile courts recognize as bc.tng vested in students. The source

of these r1ghts may be der1ved from applicable Federal, state

and/or local laws and from the rules and regulations of the

school.

(b) "Student responsibilities" means all the attitudes and

behavior that students should demonstrate within the school

con111unity as responsible 1ndividuals seeking an education.
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~35.3 Local development of rules and regulations

Rules and regulations regarding student ,rights and respon­

sibl1itles must be developed at the local school level

cooperatively by school personnel, students and parents, where

possible. These local rules and regulatlons must conform to

the Federal Constltution. applicable school codes of the respec­

tive states and communities in which the schools arc located,

and the provisions of this Part 35.

Local rules and regulations must be precise and specific

rather than general. They must be clearly explalned in writing

for review by the students before becomlng effectlve.

In additlon, the local rules and regulations must comply with

these prov~sions:

(a) DisclPlinary actlons for minor infractions of a behavior

code should bear no relation to course credits, marks, graduation,

or similar academic awards, unless related to ac~demic dishonesty.

(b) Regulations concerning search and seizure in the schools

should be reasonable and Just so as not to conflict with the basic

rights of indivlduals.

(c) Schools should have adequate procedures for the airing of

grievances, ln order to lnSUre that legitimate complaints and con­

cerns, whether from parents or students, will receive just

consideration.
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135.4 Rights of the individual student

~Ie Bureau of Indian Affalrs recognizes 'that the individual

student has the following rights:

(a) Right to an education.

(0) Right to a reasonable degree of privacy and a safe

and secure environment.

(c) Right to make his or her own decisions when app licab 1e.

(d) Right to freedom of religion.

(e) Right to freedom of speech.

(f) Right to peaceably assemble.-

(g) Right to freedom from discrimination.

(h) Right to due process. Every student is entitled to due

process in every instance of disciplinary action which

may lead to expulsion from school. Due process shall

include:

(1) Written notlce of charges within a reasonable

time prlor to a formal hearlng.

(2) A fair and impartial hearing.

(3) Lay or legal counsel of the student's cholce.

Private attorney's fees will be borne by the

student.

(4) Examlnation of all witnesses.

(5) Record of formal hearings of discipllnary

(6) Administrative review and appeal.
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135.4, contlnued

Non-8ureau of Indian Affairs schools which are funded

under contract with the Bureau of Indian Affalrs must also

recognize tllese student rights.

441

135.5 Responsibilities of the individual student.

The declaration of all human rights gua~anteed by the Federal

Constitution implies corresponding responsibility. StudentB must

accept these responsibilities so as not to infrlnge upon the

rights of others in the school community. A student's respon-

sibilities lnclude:

(a) To regard the opportunity of obtaining an education as

one of his or her duties to the community.

(b) To obey recognized rules a~d regulations developed by the

school community, including those affecting envlronmental health,

order, and proper use of school property.

(c) To refrain from inflictlng bodily harm or fear of

bodily harm on other students or other persons, and to respect

the privacy of their property e.nd correspondence.

(d) To keep informed of the proper methods and channels for

complaints and make use of them.
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~35.6 Responsj])j.litles of school administrators.

TtlG rcsponsibilitlcs of the local school administrators 1n

the llurcnu of Indian Affairs arc to:

(a) Provlde the student body with the best educatlonal

opportunlties, and protect the health and safety of each student.

(b) Guarantee that local rules and regulations regarding

student rights and responsibilitles agree with local, state and

Federal laws.

(c) Insure that local rules and regulatlons regarding student

rights and responsibilities are appropriate to the ages and ma.turity

of the students.

(d) Act in lieu of parents whete necessary in the best interests

of the lndividual as well as the entire student body.
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:35.7 Teaching-learning relationshIp.

The process of educatlon requires that both the teacher and

the student be actively engaged. The Bureau of Indian Affans

sees this approach as the means to encourage student creatiVity

and self-direction and as fundamental to the Bureau;s policy on

student rights and responsibilities. This policy includes the

following:

(a) Providing each student an education as prescribed

by current law.

(b) Allowing students to participate in and affect the total

education program.

(c) Protecting the student;s right to confidentiality of

private or personal information.

(d) Allowing freedom of association on the campus within the

established school regulations.

(e) Permitting student representation in school operations through

recognized student councils.

(f) Permitting freedom of inqulry and expression.
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§35.8 ReVlel' of local programs.

The Area Director, through h1S educat10n staff, will ass1st

lOCQl schools under his Jurisdiction 1n developing their student

rights and responsibiliues programs. He will also rev~cw local

programs to assure their full compliance with the law and th~s

Part 35.
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~35.9 Program modification.

The Commissioner will undertake a continual review of legal

opinions and court decisions concerning student rights and

responsibilitles and inform the Area Offices. He will also

maintain a current file of student rights and responsibilities

programs on each Bureau school.

Commissioner of Indian Affairs

Certified to be a true copy

of the original

Certifying Officer
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care for many reasons, and for whom the Bureau of Indian Affairs
arranges for their care in boarding schools, foster homes or specialized
institutions. All of the Bureau of Indian Affairs child welfare programs
in the broad generic concept of child care, are supplementary programs
afforded to those Indian people not eligible for services from other
Federal, State or private programs. For example, this Bureau's edu­
cational program is supplementary for those children who do not at­
tend public schools or mission schools. This Bureau's social services
program is likewise supplementary to the public assistance program
of aid to families with dependent children, the supplementary se­
curity income program and also is not provided on reservations in
States where the Indian citizen is eligible for such service programs
on a equal basis with other citizens of the State. Also, this Bureau's
law enforcement and judicial services program is supplementary to
such programs as may be provided under tribal auspices, Federal law
enforcement, the U.S. district courts and to those reservations under
Public Law 280 where State jurisdiction prevails. It is this nature of
this Bureau's programs of services in the broad field of child welfare
that makes it extremely difficult, if not impossible in some instances,
for us to obtain a complete and total picture of child welfare services
for Indian people. By far, in terms of numbers, the largest child care
program of this Bureau IS the boarding school program. There were
33,672 Indian students attending boarding schools in 1973. There has
been a noticeable decline in recent years in the boarding school at­
tendance of Indian children. For example, in 1969 there were reported
36,263 Indian students attending boarding schools and as indicated
there were 33,672 in 1973. This is a decline of 2,591 students in a 4­
veal' period.
" In the Bureau's social services program, it is the general assistance
financial program which affords the major preventive child welfare
services. This is a program which makes available financial assistance
to needy Indian families who are not eligible for financial assistance
from any other source to maintain their family life. In recent years,
particularly since 1969, we have seen a dramatic increase from
approximately $10 million to an estimated $47 million, in fiscal year
1974, with an associated increase in the number of persons receiving
such assistance from 22,000 in 1969 to an estimated 75,000 in fiscal
year 1974. Admittedly, the. welfare ~conomy is certainly. not the best
way of life; however. untIl such tIme as the reservatIOn economy
improves to support financially full Indian family life, we offer no
apologies. However, in an attempt to offset what s~ many r~fer t<? as
the inappropriate welfare economy, in concert WIth certam trIbal
governments, there was initiated in 1~68 what is referre,d .to as .the
tribal work experience program and traming program. ThIS IS a tnbal
option program whereby tribes who wish to participate may do so;
and on an individual voluntarly basis. exployable heads of household
who are receiving general assistance may be assigned to a work
opportunity. Today, there are approximately 30 trib.es who have
elected to participate, and it is estimated that approXImately 4,250
heads of household will participate in work opportunity programs.

Specifically to the more narrowly defined child welfare progr~ms, we
have experienced since 1968 a relatively level number of apprOXimately
3,300 Indian children, on an average monthly basis, receiving foster

U.S. DEPARTMENT OF THE INTERIOR,
BUREAU OF INDIAN AFFAIRS,

Wa.sMngton, D.C., April 8, 1974.

Senator ABOUREZK. Mr. Butler, do you want to identify ,\Tho is
with you at the table?

STATEMENT OF RAYMOND BUTLER, ACTING DIRECTOR, OFFICE OF
INDIAN SERVICES, CHIEF OF DIVISION OF SOCIAL SERVICES,
WASHINGTON, D.C.

Mr. BUTLER. I have on my left Dr. William Benham, who is the
Ac.ting Dire~tor .of the Office of Education, and Mr. Bob Bruce, who
is m the legIslatIve branch of the Bureau.

Senator ABOUREZK. We'd like to welcome you here today and ask
you to proceed with your testimony,

Mr. BUTLER. Thank you, Mr. Chairman.
I might state. inasmuch as Ramona had the privilege of appearing

here individually and she's not worried about her job; but ina~muchas
I'm representing the Commissioner, it's maybe I who is worrIed about
my job.

Senator ABOUREZK. If you get in trou?le, let :r;ne know.
Mr. BUTLER. Mr. Chairman, we appreCIate the mterest of the Senate

Subcommittee on Indian Affairs in behalf of some of the most needy
of Indian children, those whose parents may not provide for their

Hon. JAMES ABOUREZK, .
Chairman, Subcommittee on Indian AjJairs,
U.S. Senate,
Washington, D.C.

DEAR MR. CHAIRMAN: This is in response to your April 3 letter inviting me to
testify April 9 at your Subcommittee's hearings on Indian Child Welfare. As Mr.
Broadhead of your staff has been advised, I regret that I have a prior commitment
out of the city which will preclude my personal appearance on April 9.

Mr. Raymond Butler, the Acting Director of our Office of Indian Services
and the Chief of our DiviSion of Social SerVices, will be available to testify on my
behalf on April 9. Mr. Butler's experience and background in the Bureau's social
services program will enable him to be a most effective witness on the subject of
Indian child welfare. He will be accompanied by Mr. William Benham, the
Acting Director of our Office of Indian Education Programs.

In line with your invitations to the follOWing Bureau employees, we have
authorized them to travel to Washington and be available as reSOUl'ce witness at
your hearings. Of course, Mr. Butler rather than these employees, will be my
representative at the hearings. The other Bureau employees are Ms. Evelyn
Blanchard (Assistant Area Social Worker, Albuquerque Area Office) and Mr. Joe
Brennan (Superintendent, Ft. Totten Agency, North Dakota). .

Again let me express my regret that I will not be able to attend the Apnl 9
hearings on the important subject of Indian child welfare.

Sincerely yours,

Senator ABOUREZK. The next witness will be in lieu of the Commis­
sioner of Indian Affairs, Mr. Morris Thompson, who is unable to
be here today, will be Mr. Raymond Butler who is Acting Director of
the BIA Office of Indian Services and the Chief of BIA's Division of
Social Services.

I have a letter from Mr. Morris Thompson outlining who will
testify in his place and this letter will be offered into the record.

[The letter referred to follows:]
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home care or specialized institutional care. However, we have noted
during this same period of time a steady decline in foster home care.
In fiscal year 1969, 1,768 children received foster home care to an
esti~at~d 11525 this year. Conversely, we have noted an inc;ease in
the. InstitutlOnal c.areaverage monthly caseload, 750 in 1969 to an
estImated 1,050 thIS year. We have also noted a decline in the mission
school program from 668 in 1969, to 498 in 1973. The special needs
caseload holds about level at 200..

The institutional care caseload increase is a direct result of various
tribes developing on-reservation institutional care facilities such as
the St. Michael's School for the Retarded on the Navajo, the Youth
Home Facilities of the Indian Development District in Arizona, the
Delta Marie Home on the Rosebud, Eastern Cherokee Children's
Home, and many other tribal youth home facilities. Heretofore, the
Indian chi~d wh? .Il;eeded special institutional care could only receive
such care In faCIlItIes that were located several hundred miles away
from the child's home reservation, and as such many Indian parents
chose not to place their child in the institutional facility. Today, now
that such res~urces are readily available on reservations, Indian
parents are taking advantage of such specialized care for their children.

It is our firm belief that direct tribal involvement and local Indian
community involvement is the essential ingredient for improved
services for Indian people and their children. Recently in response to
the North American Indian Women's Association, we cooperated with
them in undertaking a Bureau-wide study for "A National Action for
Special Needs of Indian Children Program." The Indian women con­
duc.ted this survey type of study and have only recently presented us
theIr report. It is WIth pleasure that we present to the committee a
copy of the report.

Governor Lewis preempted my preceding statement of giving the
first copy to the committee. We have some others here that we'll
make available to you.

Also, illustrative of local community involvement, we are also
pleased to advise the committee of the Cherokee Action for Foster
Children Committee. This is a local action committee of the Eastern
Cherokee Tribe of North Carolina in which they are promoting local
?ommunity awareness in the recruitment of Indian foster homes and
In the local development of the Cherokee Children's Home facility,

They have just recently undertaken the production of a film which
illustrates their committee functions and of the Indian foster child
program for the Eastern Cherokee people. It is their plan to make this
film available to assist other tribal groups in gaining insight and
understanding in the methods which they employed.

Again, Mr. Chairman, I wish to thank you for your concern for
Indian children, and thank you for the concern of your committee;
and Dr. Benham and myself would be pleased to answer any questions
you may have.

Senator ABOUREZK. Thank you.
What does-when you say in your statement "tribal involvement,"

what does that mean to your division or to you?
. Mr. BUTLER. The local Indian community level, it means to us an
Interchange, a communication between the people of that community
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and their concerns and their interests on behalf of the children, and
playing an advocacy role and working with them to try and carry out
the goals that they wish to a,chieve.

Senator ABOUREZK. It doesn't mean that, for example, Indian
control?

Mr. BUTLER. It may very well, sir; yes.
Senator ABOUREZK. Not always?
Mr. BUTLER. Not always, no.
Senator ABOUREZK. Have you been in the hearing room during the

last 1~~ days of testimony?
Mr. BUTLER. No, sir. I was not here yesterday. .
Senator ABOUREZK. I wish you had been. Witness after WItness

got up and testified that non-In.dian so?ial. workers ha~e been totalls:
ignorant of exactly what an I.ndian famIly IS ~nd wh~t It ought to be,
that their standards, referrIng to non-IndIan SOCIal workers, the
standards they develop on whether or not a mother was a good mother,
or a parent was a good parent, were based upon th~ir own standards,
not on Indian standards, which are quite often dIfferent, and that
as a result judging the fitness of the parent or the closeness. of the
family unit on their own standards, that they.then took all kmds ?f
illegal, deceptive actions to try to get Indian chIldren away from theIr
mothers. .

There's repetitive testimony about that po~nt,.and the WI.tnesses
who testified said that the only way around thIS kmd of prac~Ice was
to allow the tribes, themselves, the Indians themselves, to deCIde who
was fit and who wasn't fit because they're the only ones who under­
stand. I would hope that the Bureau of Indian Affairs could. perhaps
change its definition of Indian involvement to mean somethIng more
than stroking the Indian~ to allow th~m ~o say that you are now the
toothless advisory commIttee and you re Involved. . . .

Is there anything wrong, really, with the IndIans runmng theIr
own foster child programs and adoption programs? .

Mr. BUTLER. No, sir. I would certainly say there Isn't. We are
seeing rr:~re and more of this. t~ke pl8;c~. I'll giv:e you the exampl~ of
the Zum In Arizona where thIS IS admimstered 4Irect~y by the. I!1dIans
themselves. The Cherokee Children's Home IS bemg ad~lI~lstered
directly by the Indian people themselves, and we a~e provIdmg the
various means and vehicles for them to undertake thIS. .

Senator ABOUREZK. What's wrong with that program beIng done
nationwide on every Indian reservation? . .

Mr. BUTLER. I would suggest that there's nothing wrong WIt~.It,
Senator. There is the question of the Indian people themselves desmng
to undertake this.

In terms of the broad concept of the social services progral? of the
Bureau today, we have about 40 percent of th~t pr?gram, In total,
that is now under tribal administration. It vanes WIth some of the
contractual arrangements. Some of the tribes p~efer not to take on
certain aspects of the program at the present tIme, and they move
into it later.

Senator ABOUREZK. Can you tell me which tribes you have, offered
this control of child welfare to and which tribes have turned It doWll
and don't want to take control?

Can you tell me that?
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private ncn-govenunent, and S if State.

~elfare Contract Progra~s

fos ter

The following Social Services Child Welfare Contract programs are currently

in force as identified on an Area basis. The Contraotor is designa.cd

as T it Tribal gove=nent, TB if agency ·.mder a T-ribal Board, P if under

home finding and placemen~ supervlsion of the placement on some reservatlons,

provision of guidance and counseling servlces to families who may have a child

or children in placement, liaison services between the child in placement and

hrs family and consultation to the court of jurisdiction for the care and

protection of children. For other contract programs, social service functions

include the identification of handicapped children in need of special services,

the arranging for such services, and liaison and follow up services to the family.

service functions to the foster care contract program may include:

lf t t rams are foster family care, groupThe principal child we are con rac prog .

care, and specialized institutional care of Indian children who must, for

various reasons, live away from their own home. The main reasons for providing

substitute living arrangements are because of problems relating to dependency,
and mental

neglect, delinquency and physical)handicaps of children for many of whom

resources are lacking in their respectlve home communities. Attendent soclal

Mr. BUTLER. Senator, the list of those that have taken on, in one
particular form or another, would be quite extensive. I would be
pleased to provide that for the record.

Senator ABOUREZK. I would like that. I wonder if you might put
down precisely what the committee is asking for, that is the names
of the tribes that you have offered complete control over their foster
and adoptive child programs and the names of the tribes that told you
they don't want to take control.

Mr. BUTLER. Senator, in terms of using the term "complete control,"
very few of them have moved in the direction of complete and total con­
trol. They have moved in the direction of providing facilities for their
children, for the development of Indian foster homes.

Senator ABOUREZK. What I'm particularly concerned about, Mr.
Butler, is· the fact that many Indians yesterday and today recom­
mended that that's the only way to get around the deception of the
Indian family unit that's taking place, to allow the tribes to take
control, the implication being that the BIA is not, or should not be
allowed to take control, and I'd like to either have that charge refuted
by the BIA or I would like to see where the charge is at.

I just want to make it clear what it is that we're looking for.
[Subsequent to the hearing, the following information was received:


