OVERSIGHT OF THE INDIAN CHILD WELFARE ACT

MONDAY, JUNE 30, 1980

U.S. SENATE,
SerEcr COMMITTEE ON INDIAN AFFAIRS,
Washington, D.C.

The committee met, pursuant to notice, at 10:05 a.m., in room 5110,
Dirksen Senate Office Building, Senator John Melcher (chairman of
the committee) presiding.

Present: Senator Melcher.

Staff present: Max Richtman, staff director; Peter Taylor, special
counsel; Virginia Boylan, staff attorney; Susan Long, professional
staff member; and John Mulkey, legislative assistant to Senator
DeConcini.

Senator MeLcHER. The committee will come to order.

We are having an oversight hearing today on the Indian Child
Welfare Act of 1978, Public Law 95-608. The act is fairly new, and
at this time we are trying to make sure that.it is getting off to
a good start. We think it is appropriate—to have an oversight hearing
now—to correct any flaws that might be developing and to straighten
out some obvious or apparent rough spots in the act itself and how
it is implemented. ,

Today we are going to hear from the administration and. the group
of Indian leaders across the country who are trying to work with the
act. Hopefully, after the completion of ‘this oversight hearing, we will
be able to develop a joint assessment of the Indian community and
the administrators within the Bureau of Indian Affairs in‘the Division
of Social Services that better reflects the purpose and intent of Con-
gress in the 1978 act. o

With the advice and comments of the tribal leaders throughout the
Nation who are trying to work with it, we think Congress should be
In a better position to advise the administration. I am sure the admin-
istration will want to have some input and some advice, both from the
Indian nation and from Congress.

Without objection, the act, the staff memorandum, and the excerpt
from the Federal Register will be included in the record at this point.

[The material follows. Testimony begins on p.:34.]
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11) “Secretary” ior;

g 12% Secret cl(-)_y]rl rg}eans the Secretary _Of the Interior; and

{ : means a court with jurisdiction over child
custody proceedings and which is either a Court of Indian
Offenses, a court established and operated under the code or
:gisgom o}f.a}rll Indian tribe, or any other administrative body of a
it cee egivn;(;‘ is vested with authority over child custody

TITLE I—CHILD CUSTODY PROCEEDINGS

Skc. 101. (a) An Indian tribe shall have jurisdicti i
1 urisdietio; 1
ax;ly State over any child custody proceeding] involvingna;x]?nl(lisi:’r? ca}fifg
who resides or is domiciled within the reservation of such tribe, except
;«‘Ve ggsa?ﬁgl;]%dlctmn Ils &).therwiv;lse vested in the State by e’xistix?g
_ aw.-Where an Indian child is a ward of a tribal
Indian tribe shall retain exclusive jurisdicti bt the
res(iS)enIce i dosmicile tan ¢ chilllfll.ve junisdiction, notwithstanding the
n any State court proceeding for the foster care pl
g:sggli‘glg{?ittlﬁﬁx otfl girentaltz:ighti t;):: aIn Indian child notpdi‘:;giell:l(z)flz
: eservation of the Indian child’s tribe, th i
the absence of good cause to th Fer 2uch procced.
t  of good e contrary, shall transfe h
ing to the jurisdiction of the tribe, absent objecti ; aproceed:
upon the petition of either paren’t or Eh i o xther parent,
T ) 2 ¢ e Indian cust:
(Iindl_an child’s tm‘beg Provided, That such transfer sh;llsl %%l:ﬁbgr l:t }’l:g
e(Eh)nz}tlon by Sthe tribal court of such tribe, 1o
¢) In any State court proceeding for the fost -
gr tteg{mnatlon of {Jarental rightsbto, an Indiaexf cc?ﬁdp]%}cxszgéig.fl,
custodian of the child and the Indian child’s tribe shall havea right t
mtfé“)ze'ix‘ﬁ atﬁm;; 1?101snt in the proceeding. e
Lhe United States, every State, every territory or possessi
f:?:di[gntlge%heStgzelfii :n;ltevery Ixadiari (tiribe shall gi)\rre rflll)ﬁ faitfxaln?(fi
\ d lic.acts, records, and judicial edis
Indian tribe applicable to Indian chi ! B roesadis O o
0 ild custody proceedi
same extent that such entities give full faith T Brodit to oy o he
Py . = a d i
acl:ss;3 :ei%gds(’ :)m% judicial pxioceedings of any otlleer Zl;fgé; fo the public
. 102. n any involuntary proceeding in a State
311: c;:;gykggg{si Itl)g hgls refascgn to knowlt,hat angiz[ndian cii?dc (1Jsu irxs’vgi}\lfgfie
) e foster care placement of, or terminati ¢
g:;‘gl(;?l rlg}(lits to, an Indian child shall notify the I};Ja::rllrélgg tigléi;xfx
custe ta;; an tﬂée Indian child’s tribe, by registered mail with return
interlv)ent:quesﬁ' , 0f the pending proceedings and of their right of
cusodian and the tribe cunmcl be debsmamisd. sor ey Larent or, Indian
tribe ot be determin h notice sh 1
to the Secretary in like manner, wh have Kren Tove S5en
} ] m; . who shall have fiftee
;«:lcdel{)}i; :otp}i;)v1 e the requisite nofice to the parent or Ini;ir;md:g:toadfit:;
e proI:e ;iilll‘g)S{I(;sﬁegec}s:;‘fdplagplminf or termination of parental
notice by the parent or Indian ¢ u? cli o ol et o ter Teceipt of
Provsdy, Mo ustodian and the tribe or the Secretary :
parent or Indian custodian or the tri
reont. Do ot the cus or the tribe shall, upon
pr(()i:)e;e d’ing.gr ed up to twenty additional days to prepare for such
In any case in which the court d ines indi
] . t determines ind:
gflylligrl:gvgllsi)olilczfn sellistﬂl hazve the right to court-ap;%?x:ey(,i tc}‘x)eugg,erlerix;
any ral, nent, or termination proceeding. Th i
;ts c})glsnc:etmn,_ appoint counsel for the child uponga. ﬁn%lfx?;l;thgltagﬁ;ﬁ
ngl;)rovims'ent %s in the best interest of the child. Where State law makes
1on for appointment of counsel in such proceedings, the court

92 STAT. 3071

Indian tribes,
exclusive
jurisdiction over
Indian child
custody
proceedings.

25 USC 1911.

Foster care
placement, court
proceedings.

25 USC 1912.

92 STAT. 3072
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shall promptly notify the Secretary upon appointment of counsel, and
the -Secretary, upon certification of the presiding judge, shall pay
reasonable fees and expenses out of funds which may be appropriated

_pursuant to the Act of November 2, 1921 (42 Stat. 208; 25 U.S.C. 13).

(c) Each party to a fostercare placement or termination of parental
rights proceeding under State law involving an Indian child shallhave
the right to examine all reports or other documents filed with the court
upon which any decision with respect to such action may be based. -

(d) Any party seeking to effect a foster care placement of, or termi-
nation of parental rights to, an Indian child under State law shall

satisfy the court that active efforts have been made to provide remedial

Parental rights,
voluntary
termination.

25 USC 1913.

25 USC 1914.

services and rehabilitative programs designed to prevent the breakup
of the Indian family and that these efforts have proved unsuccessful.
(e) No fcster care placement may be ordered in-such proceeding in
the absence of a determination, supported by.clear and. convineing
evidence, including testimony of qualified expert -witnesses, that the
continued custody of the child by the parent or Indian-custodian 1s
likely to result in serious emotional or physical damage to the child.
(f) No termination of parental-rights may be ordered ‘in 'such
roceeding in the absence of a determination, supported by-evidence
—geyond a reasonable doubt, including testimony of qualified expert
‘witnesses, that the continued custody of the child by ithe parent or
Tndian custodian is likely to result in-serious emotional or physical
damage to the child. R : o
Skc. 103. (a) Where any parent or Indian custodian voluntarily
consents to a foster care placement or to termination of parental rights.
such consent shall not be valid unless executed in writing and recorded
before a judge of a court of competent jurisdiction and accompanied by
-the presiding judge’s certificate that the terms and consequences of the
consent were fully explained in detail and were fully understood by
the parent or Indian custodian. The court shall also certify that either
the parent or Indian custodian’ fully understood- the ‘explanation in
English or that it was interpreted into-a language that the parent or
Indian custodian u'nderstoog. Any consent given. prior to, or within
_ten days after, birth of the Indian child shall not be valid: S
(b) "Any parent or Indian custodian may withdraw consent.to a
foster care placement under State law at any time and, upon.such
withdrawal, the child shall be returned to the parent or’ Indian
-custodian. - )

(¢) In any voluntary proceeding for termination of parental rights
to, or adoptive placement of, an Indian child, the consent of the parent
may be withdrawn for any reason at any time prior to the entry of a
final decree of termination or adoption, as the-case may be, and the
child shall be returned to the parent. . . .
~{d) After the entry of a fina] decree of adoption of an Indian child
in any State court, the parent may withdraw consent thereto upon the
grounds that consent was obtained through fraud or duress and maﬂ
petition. the court to vacate such decree. Upon a finding -that suc!
consent, was obtained through fraud or duress, the court shall vacate
such decree and teturn the child to the parent. No adoption which
has been effective for at least two years may be invalidated under the
provisions of this subsection unless otherwise permitted under State
Jaw. . . R iy, AL

Src. 104. Any Indian child who is the subject of any action for foster

care placement or termination of parental rights under State law, any
parent or Indian custodian from ‘whose - custody -such “child was
removed, and the Indian child’s tribe may petition any. court of com-
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petent jurisdiction to invalidate such action u

92 STAT. 3073

pon & showing that sﬁch

C VA Y s 'y o
ad O 0 J
tion viola ted an: rovision of sections 101 102 and 103 of this Act

Szc. 105. (a) : i
5. (2) In any adoptive placement of an Indian child under

State law, a preference shal

to the contrary, to a placeme;

extended family; (2) ot]
(8) other Indiafl fagm)ilﬁas}.l §
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(i1) a foster home license
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(c) In the case of a pl
section, if the Indian cﬁi?gfﬁzi?lgeu:}?;ﬁ‘

the agency or

preference by resoluti
shall follow such ordéx(?l;:)

setting appropriate to the particular n

subsection (b) of this sec

the Indian child ‘or parent shall be

to a.placem

r preadoptive. placement

ictive setting which most approximates

if any, may be met. The child

proximity to his or her. home,

Id, In any foster care

e shall be given,in the absence

ent with-—

dian child’s extended fami
mily ;
d, approved; or specified byy’.the Indian

(iii) an Indian foste i
A ( r hom
1zed non-Indian licensing aufh!)lfftgs'e gr0r~ *

approved by an Indian tribe

pproved by an author-

o o 7
able to meet the Indian chilgia:lléz?itsmn which bts a program.guit:

agency shall give weight to such desire in

(d) The s ? fed i
) The standards fo be ap];lll‘ed In mesting the pre

ments of this section shall be t

resides or with whi
social and culturalmt}ile‘;%u3 paren
-(e) A record of each such

subsection (a) or (b) of thi

establish ardigferexgt beder g
court ‘effecting the placement
icement is the least restrictive
particula eeds of the child, as provided in
. ere appropriate; ‘the preference of

considered : Provided, That where
esire for anonymity, the court or

applying the preferences.
ference require-

ards of the Indian community ir(i e;l.fl‘éilgﬁl f oarent onc-oultaral stand-

€ parent or extended family

t.or gxtended family members maintain

ever a fi ;
2 final decree of adoption of an Tndian child ha; been asatal e Foion,cotum of

custodian may petifion for return of cus

-such petition unless there is g showing, i
b

or inspxtutlon for th

SEc. 107. Upon applicati
. Upon: t
the age of elggteenggulic:v}lxgnv?g;

the child was origina.lly removed

being returned to the parent-or Indian custodi

an Iﬁaian individy ach
the pebim ividual who has reached 25 USC 1917,

s been vacated or custody.

y consent to the termination 25 USC 1916.

provisions of section 102 i Bt ek peng Subject to
not in the best interests of t(})xfa g}}:ﬁdACt’ tjhat K uch re‘turﬁ of iu(;tcfg;hi:

) Whenever an Indian child is removed

from a foster care home Removal from
, or foster care home,

of an adoptive placement,

92 STAT. 3074

Reassumption,
]unsdictlon over
child custody
p_roceedin55~

25 USC 1918.
18 USC prec.
1151 note.

25 USC 1321.
28 USC 1360
note.
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the court which entered the final decree shall inform such individual
of the tribal afiliation, if ‘any, of the individual’s biological parents
and provide such other information as may be necessary to protect
any rights flowing from the individual’s tribal relations! ip.
gnc. 108. (a) Any Indian tribe which became subject to State juris-
diction pursuant to the provisions of the Act of August 15, 1953 (67
Stat. 588); as amended by title TV of the Act of April 11,1968 (82
Stat. 73, 78), or-pursuant to any other Federal law, may reassume
jurisdiction over child custody roceedings. Before any Indian tribe
may reassume jurisdiction over ndian child custody proceedings, such
tribe shall present to the Secretary for approval a petition to reassume
such jurisdiction which includes a- suitable plan to exercise ‘such
jurisdiction. . o o
() (1) In considering the petition and feasibility of the pian of a
tribe under subsection (a), the Secretary may consider, among other

things:
& the tribe maintains a membership roll or

(i) whether or not ¥ :

alternative provision for clearly identifying the persons who

will be affected by the reassumption of jurisdiction by the tribe;
(ii) the size of the reservation or former reservation area whic

will be affected by retrocession and reassumption of jurisdiction
by the tribe; '

(iii) -the pop
population n hon
and ]

(iv) the feasibility of the plan in cases of multitribal occupa-
tion of a single reservation or geographicarea. o

(2) In those cases where the Secretary determines that the jurisdie-
tional provisions of section 101(a) of this Act are not feasible, he 1s
aiithorized to accept partiil retrocession which will ‘enable tribes
to exercise referral jurisdiction as provided in section 101(b):of this
Act, or, where appropriate, will allow them to exercise exclusive juris-
diction as provided in section 101(a) over limited community or geo-
graphic areas Without regard for the reservation status of the area
affected. ’ o ) A

(e) TIf the Secretary -approves any petition under. subsection: (a);
the Secretary shall phblish notice of such. approval in the Federal
Register and shall notify the affected State or States of such-approval.
The Tndian tribe concerned shall reassume j risdiction sixty days after
publication in the Federal Register of notice of approval. If the Secre-
tary disapproves any petition under subsection (a), the Secretary shall
provide such téchnical assistance as may be mnecessary to enable the

tribe to correct any deficiency which the Secretary identified as a cause
for disapproval.

{d) Assumption of jurisdiction under this section shall not affect
any action or proceeding over which a coutt has already assumed juris-
diction, except as may be provided pursuant to any agreemerit under

section 109 of this Act. - ; ) .
Skc, 109 (a) States and Indian tribes are autherized to enter into

alation base of the tiibe, or distribution of the
Jogencous: communities or geographic areas;

States and Indian 3 X t
agreements with each other Tespecting -care -and’ custody of Indian

tribes,
reements,
25 USC 1919.

¢children and jurisdiction over-child custody proceedings, including

agreements which may provide for orderly transfer of jurisdiction on
a -case-by-case basis and agreements which -provide -for concurrent

jurisdiction between States and Indisn tribes. .
(b) Such agreements may be revoked by ‘¢ither party upon one
hundred and eighty days’ written notice to the other party. Such
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revocation shall not affect an
has already assumed jurisdi
otherwise.

Sec. 110. Where any Detitioner in an Indian child custod proceed-

mg before a State court has ‘improperly removed the child from
custody of the parent or Indian custodian or has improperly retained
custody after a visit or other temporary relinquishment of -custody,
the court shall decline jurisdiction over such petition and shall fortli,-
with return the child to his parent or Indian eustodian unless return-
ing the child to his parent or custodian would subject the child to a
substantial and immediate danger or threat of such danger. -

Skc. 111. In any case where State or Federal law applicable to &
child custody proceeding under State or Federal law provides a-
gher standard of protection to the rights of the parent or Indian
custodian of an Indian child than the rights provided under this
title, the State or Federal court shall apply the State or Federal
standard. .

Szc. 112. Nothing in this title shall be construed to prevent the emer-
gency removal of an Indian child who is a resident of or is domiciled
on a reservation, but temporarily located off the reservation, from his
parent or Indian custodian or the emergency placement of such child
in a foster home or institution, under applicable State law, in order
to prevent, imminent physical damage or harm to the child. The State
authority, official, or agency involved shall insure that the emergency
removal or placement terminates immediately when such removal

action or proceeding over which a court
ction, unless the agreement provides

92 STAT. 3075

Improper
removal of child
from custody.
25 USC-1920.

25 USC 1921.

Emergency
removal of child.
25 USC 1922.

or placement is no longer necessary to prevent imminent physical

damage or harm to the child and shall expeditiously initiate a child
custody proceeding subject to the provisions of this title, transfer
the child to the jurisdiction of the appropriate Indian tribe, or restore
the child to the parent or Indian custogian, as may be appropriate,
" Sec. 113. None of the provisions of thus title, except sections 101(a),
108, and 109, shall affect a proceeding under State Faw for foster care
placement, termination of parental rights, preadoptive placement, or
adoptive placement which was initiated or completed prior to one
hundred and eighty days after the enactment of this Act, but shall
apply to any subsequent proceeding in the same matter or subsequent
proceedings affecting the custody or placement of the same child.

TITLE IT—INDIAN CHILD AND FAMILY PROGRAMS

SEc. 201. (2) The Secretary is authorized to make grants to Indian
tribes and organizations in the establishment and operation of Indian
child and family service programs on or near reservations and in the
preparation and implementation of child welfare codes, The objective
of every Indian child and family service program shall be. to prevent
the breakup of Indian families and, in particular, to insure that the
permanent removal of an Indian child from the custody of his parent
or Indian custodian shall be s last resort. Such chi{d and family
service programs may include, but are not limited to—

(1) asystem for licensing or otherwise regulating Indian foster
and adoptive homes; i
(2) the operation and maintenance of facilities for the counsel-

ing and treatment of Indian families and for the temporary cus-
tody of Indian children;

Effective date,
25 USC 1923.

25 USC 1931,

92 STAT. 3076

42 USC 620,
1397.

Additional
services.

25 USC 1932.

Funds.
25 USC 1933.
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i i i ker and -home -coun-

ami ssistance, including homema oun

selg?r)'g f(il;l;lﬂcya;e, afterschool care, and employment, recreationa.
activities, and respite c:ta,re r;ogrs/ms' |

: ement ! ) )

% liﬁ?zéxnﬁ gyoglent ofpprofessm;nal and other trained person:

nel to assist the tribal court in the disposition of domestic relations
“and child welfare matters; . - luding bribal courh
1 training of Indians, including ]

juég)esegrlllc‘l:a;;tlgg, ai;lldsk{lsis rel%ting to child and family assistance
and7servi<ifbgir(<1)§r ;f-%sg;ram under which Indian adoptiv% chilc(l)ﬁx&
{ ea Srovided support comparable to that for Wh}1lch t! elyowriate
gxayl. i’tl))le as foster children, taking into account the gppl le)eeds °
S?;:telgstanda.rds of support for maintenance and medica ;

an 1 d advice to Indian fami-
i 1 representation, and ;
oD golll‘lr%?i;e,t:iek%a.ai, Stls:te, or Federal child custody px('ioceedg;{gti
Bhe%ﬂgis appropriated for use by the Secretary in a}c)cor 'anggnnec-
h'( gect?on may be utilized as non- ederal matcl‘gn% }s{ aorfe t%e onnee
tion ith funds provided under titles IV-B and X e Social
Soe Wg ‘Act or under any other Federal financial assistance Pthgrized
vsv%cl‘«lzll;l g:mtribute to the purpose'fﬁy vglltckl‘i:(:hrﬁl‘l;ilgz :I:i‘ s;)x:) thorined
1 use under this Act. Ths 1 y
f)% zgs?gtggzgﬁzgﬁ {(1)11;5 Act shall no}& bea gasmd ortgllz Sdie:%la]l;o;nx;a%g%
i y assi therwise authorized under V- :
glflél?ef aS%Zi:IS S‘ISS::I?I“:&; Act or any other fede(xially 12532::?1 ;I:‘a,(;girsa{x:ci
ifying for assistance under a ssisted
- purpciisgesngifntéuggliy pmr%val of foster or adoptive homef or 'lsxilrsntltgr
It)ilt‘)(;lgsr?o?,an Tndian tribe shall be deemed equivalent to licensing
apgmvg})gy’f"hsetaslteeéretary is also authorized to make ; gpts 2(;1 iﬁ[l?ld;;x&
Ezizati;ms to establish and operate off-reservation In tl%inni'ited 2nd
(;:Jgnaily service programs whichlxrég,y mch;(ii:t,ali)gitn a;gre ;,l;:d e e
1) a system for regulating, m ntaining, e
i doptive homes, including a idy
Indleai'nvf}?iséﬁrﬁx:gai adoptive children may be ;q&degssilx}:gﬁlt;
1clcl)lmparable to that for vg)xich the}tf t‘ivlgualgplx)‘gprilgtle §tate ndian
i taking into account t. ) L
fo?lt:l;)ﬁhsl&g;%r;,t for -n%a,intenanoe and medical needs 1 cervices for
o 2) the operation and maintenance of facilities anI figrv es for
c01(mse1ing and treatment of Indian families and Indian
and adoptive children; . kor and home coun-
i istance, including homemake; >
selg?% gar,;ﬂcyaraés,sffggscimol care, and employment, recreational
viti ite care;and . . -
an;tlgl’iggg(feisﬁlg:lciepresentatiogz and advice to Indian fami
iesi in child custody proceedings. ) .
S; léezgévﬂ:)e%nutﬁe 1es'(.a,blishlient, operation, and ffundsmr% ggiggdgré
child and fomily service programs, both o nd oF Fes T I
2 B -
Secret:;‘ynn;;% %%Zixf.alrz,(;n the latter Secretary is hereby autl};)xxl;lsz%%
E)(}-uscx?c}lxop;xrposes to use funds appropriatgd “frohsn:ﬂs;}; é})a:‘z%ge e
ducation, and Welfare: s
o AR e b rsuant to such agreements shall be effec-
:iux};h?;fg g,?)ntlﬁf eegggil e;,ﬁ(slpi‘; such amounts as may be provided in

advance by appropriation Acts.
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(b) Funds for the purposes of thi
cuap) Frund |t is Act may be appropriated pur-
assamended. provisions of the Act of November 2, 1921 (49 Stat. 2%8;,
EC. 204, For the purposes of sections 20 1
. = 2 i
ﬁrdr;lm‘:llr}lduin}’: shall include persons deﬁnedalilg gggtioofntgl(scglﬂ% tﬁe
ealth Care Improvement Act of 1976 (90 Stat. 1400 g40t1)e

TITLE III-RECORDKEEPING ’
s INFORMA'
AVAILABILITY, AND TIMETABLESTI‘ON

Szc. 801. (a) Any State cou teri
E . y rt entering a final d 1
Xﬁlgﬁaﬁhﬂgoadgpﬁve lacement after the date s;reeﬁaﬁrgxgilir;? tal;;1
ol i, (e Sevary wihucoyf G oo
) n as m! ;
é) a};e name and tribal affliation o? {heecr}lx?lcgs'sary to show—
2 the names and addresses of the biological p’arentS'
3 th: il(llsé!:;i ar;g ;fdresses of the adoptive parents; and
N " g in i
Wheingtii:; the izdoptgv o cjfa glbe;xg:y having files or mformation relat-
re the court records contain an ‘affidavit of the bj ic
(i);c ﬁzg;aersltshthgdthglr identity remain conﬁdentiapi,b::(flleogclgﬁ‘tpaﬁelllf
Includ thug }? avit with the other information: The Secret: 'Sha
neurs & at the confidentiality ‘of such information igmaint. a}ryds "
Suck (gn [?gng,tlon shall not be subject to the Freedom of In? ed and
" (b) Upon e e i e
) request of the adopted Indian ¢hi ’
%iﬁd};;?rlt, .tgxe a}rllopt]ve‘ ‘or foster parents of Zx:lc%llgia?eghg‘de o ot
ey e Seiary el il ek inormaton oy
¢ > el of an Indian child i ribe i i
f)l;e k?inhfii tr;lay be eligible for enrollment orI;’gll'u égtlexl%r;}il;itr;be i ¥hich
o b ilrlxe ! associated with that membership. Where 13}111zs gny ughts
xe pargntg such c¢hild contain an affidavit from the bioloe ..c;){:uments
o parents 5gq1tle.sgmg anonymity, the Secretary shall ‘ce%ltif ‘}Ezre}r:t
Indlian ch an(sl oxgh eel,' Zvi};g;?n tS}tlz'mforrfnation warrants, that they chilfi’:
) g - * b n
meéx; ;I:;g;r {,th criteria establisllulg(iéb; sgtlilt}tlr?{)lgltle the Shild to envoll-
DS 202 ] %hm one hundred and eighty days after the enact
this Act, Secretary shall promulgate such rules and . n1len=t o
Y e necessary to carry out the provisions of this Acte guistions

92 STAT. 3077

25 USC 13.

25 USC 1934.
25 USC 1603.

Final decree,
mfgrmation to be
included.

25 USC 1951.

Effective date.
Rules and
regulations.
25 USC 1952.

92 STAT. 3078

Day schools.
25 USC 1961.

Report to
congressional
committees.

Copies to each

State.
25 USC 1962.

25 USC 1963.
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TITLE IV—MISCELLANEOUS

Sro. 401.(a) It is the sense of Congress that the absence of locally
convenient day schools may contribute to the breakup of Indian
families.

(b) The Secretary is authorized and directed to prepare, in consulta-
tion with appropriite agencies in the Department of Health, Educa-
tion, and Welfare, a report on the feasibility of providing Indian
children with schools located near their homes, and to submit such
report to the Select Committee on Indian A ffairs of the United States
Senate and the Committee on Interior and Insular Affairs of tie
TUnited States House of Representatives within two years from the
date of this Act. In developing this report the Secretary shall give
particular consideration to the provision of educational facilities for
children in the elementary grades.

Sgc. 402, Within sixty days after enactment of this Act, the Sec-
retary shall send to the Governor. chief justice of the highest court of

appeal, and the attorney general of each State a copy of this Act,
together with committee reports and an explanation of the provisions
of this Act.

Skc. 403. If any provision of this Act or the applicability thereof
is held invalid, the remaining provisions of this Act shall not be affected

thereby.
Approved November 8, 1978.

LEGISLATIVE HISTORY:

HOUSE REPORT No. 95-1386, accompanying HR. 12533 (Comm. on Interior and
Insular Affairs). :
SENATE REPORT No. 95-597 (Comm. on Indian Affairs).

CONGRESSIONAL RECORD:
Vol. 123 (1978): Nov. 4, considered and passed Senate.
Vol. 124 (1978): Oct. 14, H.R. 12533 cousidered and passed House; passage
vacated, and S. 1214, amended, passed in lieu.
Qct. 15, Senate concurred in House amendments.
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JOHN MELCHER, MONTANA, CHAIRMAN

DRANIEL K., INOUYE, HAWATE wiLLiaM
L 3, COHEN, MAINE
DENMNIS DECONGIN, ARIZ. MARK ©. HATFIELD, ORKD,

MAX L. RICHTMAN, SYAFE DIRECTOR

WVlnifed Diafes . Denale

SELECT COMMITTEE OM INDIAN AFFAIRS
WASHINGTON, D.C. 20510

June 28, -1980

MEMORANDUM

To: John Melcher, Chairman
From: Peter Taylor, Spec. Zounsel
Subj:

Oversight hearings onm Indian Child Welfare Act

The Indian Child Welfare Act was enacted into law

. o .
ovember 8, 1978. The jurisdictional provisions of the Act

£ .
ook effect in May of 1979 and have now been in effect a little

more t
han one year. For the most -part it appears the Act has

be i d i
en well received by both tribal and state authorities although

so0
me bugs have been encountered and a.few challenges to the

c : s ;
onstitutionality of the Act have been made -- unsuccessfully

to date.

The primaxy problem areas are in the funding of tribal

family support and child velfare programs

There are two basic
problems: (1) Adequacy of the funds appropriated in FY '80 and

s - v
ought in FY '81, and (2) the manner -in which the B.I.A. distri-

buted the FY '80 funds among the tribes,

B.I.A. disbursement of FY '80 funds.

L}
In FY '80 Congress earmarked $5.5 million for implemen-

tai s N

aion of the new Indian Chila Welfare Act {ICWA). These funds

were distributed to tribes, urban Indian organizations, and off
R -

rese i i ]
rvation groups in the form of grants, The principal problem

is t i
hat in determining the amount of funds to be awarded grang

applicants, the Bureau used a "formula" based on g $15,000 ba
R se

e R .
per applicant plus a per capita‘add-on based on a ratio of the

13

number of people to be served calculated against the number

of people to be served nationwide. An initial screening pfucess
was employed which culled out 90 applications as unsuitable for
funding. Out of 247 applications filed, 157 were approved. How-

ever, after this initial screening process no effort was made

to distinguish between the nature or quality of the grant proposals.

The formula was simply applied and awards made on that pasis. The
result was that many tribes of groups with ongoing child welfare
programs or who submitted comprehensive child welfare programs
received no more than those tribes or groups who sought oaly a
planning grant, i.e., approximately $15,000. Thus the Yakiﬁa
tribe, the Crow tribe, and the Ft. Belknap Indian Community
received only the minimum $15,000 grant. The Navajo tribe received
only $45,000.

A second problem with the formula funding is that the
$15,000 base does not consider the client population to be served.
Thus, at Sault St. Marie, Michigan, three grant applications were
received in apparent competition with each other, yet each got the
minimum $15,000. Consortium of tribes and villages from California
and Alaska received disproporticmately high funding because they
were comprised of numerous very small communities. Each tribe
or village in the consortium was apparently counted in at $15,000
each. States or areas with larger tribes such as Billings, ‘Montana;
Aberdeen, South Dakota; and Phoenix, Arizomna received commensurately
less.

The formula funding approach was designed to eliminate
complaints of favoritism. While this may be a problem. it is clearx
that the formula funding approach is unworkable and should either

be junked entirely or radically redesigned for nse in FY '81.

69-083 0 - 80 -~ 2
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FY '81 budget proposal.

The B.I.A. FY "81 budget estimate for General Assistance,
the program category from which funds for child welfare programs
are d;awn, is questionable on two grounds: (1) it appears to
under state the service population or "ease lo;d". and 22) it
appears to under state or distort the "unit cost" per child éer
month.

It must be remembered that the Indian Child Wélfare Act
was enacted in November of 1978 when the FY '79 budget was
already in place. The ICWA expanded the traditional program
functions which could be undertaken with appropriated funds
and it also expanded the B.I.A. service population from children
and families "on or near" Indian reservations to u?ban and off—v
reservation organizations and Indian tribes and groups such )
as terminated tribes included within the coverage of the Indian

Health Care Improvement Act.

Despite this fact, the E.I1.A. budget from FY '79 to

FY '81 sh {1
ows (1) no expansion of population to be served, and
) >

\ , :
(2) a decrease of unit costs per child served. The following

£i
gures are taken from the B.I.A. budget presentation for

FY '80 and FY "81:

Fundi H
ng levels FY 1979 FY 1980 FY 1981
Weléare Gzants ($ in thousands)
e s
Ch:;gaWEQE:;:tance $z§,101.0 51,101.0 53,356.0
On-~Geing Child Weilfare B:Zgg:g 1;:;38-0 11.190:9
Child Welfare Grants e 2‘500‘2 _;—;———_
ce- N . »300.0°
$68,491.0 70,991.0 73,846,0

The 1 1 i
e increase in the child welfare grant is made up by the transfer
" :
of the "on~going child welfare" line item of $3.800.0 Both the& 1980
bud i
get and the 1981 budget are premised on a "case load" constant with

tha t i
t of the FY '79 budget. This despité enactment of the ICWA.
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Case load: FY '79 FY '80 FY '81
CW Children per month 3,300 3,300 . 5,300
Unit costs: o ". 
343.18 343.18 - 282.57

CW= § per child per month

These figures seem inexplicable. 'The case load remains constant

The unit

with the case load figure pefore enactment of the ICWA.

cost actually decreases by $60.61 for 1981, A partiai:eiﬁlanation

for this abberation lies in the fact that part of the costs of

education of handicapped children ($2.4 million) was-shifted-to

the Education budget. However, in both the FY '80 and FY 8L

budgets the Bureau justifies increases in the General Assistance
funds on the grounds that increases in.state standards will result

in higher costs. o

The FY '81 budget proposal states: "'The child welfare caseload

has remained relatively constant for the past few years, ‘and ;there

is no projected caseload increase for FY '81." In the facetof

157 grant applications, many of which were directed to :$15,000

planning grants, this statement of the B.I.A. simply cannot be true.

Projection for FY ‘813

Tribes and Indian organizations can derive funds for~opérétion

of child welfare programs through two sourcesi (1) child welfare

grants under the ICWA, ~and -(2) contracts with the BYI.A.{under

P.L. 93-638. Unless the funding level for the grants program.is

increased substantially and/or the formula allocation abandomed,
the primary delivery vehicle for FY '81 will continue te EévPL 638
contracts at roughly the same level as presently exists. “Alaska

rimary beneficiaries of the ' TCWA.

and California will be the p
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DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

same Indian child custody disputes, the
tribe may obtain exclusive iurisdiction.
If a state is asserting exclusive
jurisdiction, the tribe may take over all
jurisdiction or simply obtan mnsdmhon
with the state. Additi

the proper court. A “clear and definite”

. description of the boundaries will

suffice for that purpese.

(8) Several commenters objected to
the use of the term “judicial system”
b it could be d to be not

25CFRPart 13

Tribat Re of Jurisdi
Over Child Custody Proceedlngs
July 24, 1978,

AGENCY: Bureau of Indian Affaxrs.
AcTioN; Final rule.

summary: The Bureau of Indian Affairs-
is adding a new part to its regulations to
establish procedures by which an Indian
tribe may reassume jurisdiction over
Irdian child custody proceedings as
suthorized by the Indian Child Welfare
Act, Pub. L. 95-608, 92 StaL 3069, 25
U.5.C. 1918,

a tribe may reassume partial jurtadiction
limited to only certain types of cases.
For example, it could take i .

as broad as the definition of “tribal
court" in 25 U S.C. 1903[12]. which

over only a portion of its former
reservation area or only over cases
referred to it by state courts as
authorized under 25 U.S,C. 1918(2).

{3} In résponse to @ comment, specific
reference 1s made to Okiahoma to
reflect the intent of Congress, which is
clearly stated in the legislative hxs!ory.

be

bodyofa
tribe whu:h is vested with authority over
child custody proceedmgs "The use of
the term “adjudicate” was considered
objectionable for the same reason. The
finai ruies have been revised in light of
these comments by referring to a.tribal
court as defined in 25 U.5.C, 1903(32)"
ral}‘xer'!han a )udxcxal system” and

that the right to
available to Oklahoma tribes.
(9), A comment mal a spemﬁc N
be

5

paTe: This rule
August 30, 1979.

FOR FURTHER INFORMATION CONTACT:
David Etheridge, Office of the Solicitor,
Division of Indian Affairs, Department .

. of the Inderior, 18th and C Streets, NW.,

‘Washington, D.C. 20240; (202) 343-6967.
SUPPLEMENTARY INFORMATION: The
authority for issuing these regilations is
contained in 25 U.8,C. 1952 and 209 DM.
8:This néw part was published as

smups of tribes to join togelher so they
can pool resolrces to develop a feasible
plan for of jurisdiction has

the phrase“’adjudi child
custody disputes” with “exercise
)unsdlctmn over Indian child custody
matters."
(9) Soma commenters said they -
thoucht the phrase “persons with a

been adopted as subsection {c). The Act
places no restrictions on how tribes
organize to assume jurisdiction so long

as the final resuit is a feasible pian. The, -

consortium approach has aheady been
successfully used-by tribes in'the
Norlhwes! and in Nevada, Unaer such

proposed rules on April 23, 1979, 44 FR
23942, The comment pericd on the
proposed rales closed en May 23, 1979,
Comumients were reviewed and
considered and changes were made
where appropriate.

A. Changes made due to.comments
received

response to-comments urging additional
clarification to assure that tribes may
reassume jurisdiction without -

their legal that
they already had such jurisdiction. One
federat district court has ruled that
Public Law.83-280 did not depnve tribes

of i ion,. but merely

a sicgle court may be
desmm!ed by several tribes as their
tribal court.

{5) Intesponse to a

interest in a.child custody
proceeding.” which was used to
describé those persons whio would be
able to ascertain from the tribe whether
a particular child is a member or eligible
for membership, is foo vague.
Accardmgly, that phrase has been
changed to “a participant in an Indian
child custody procesding.”

{10) One commenter pointed ont that
some mbes operate without any.

provision hias been made for fand or

" commuaities that soyube \‘eservahon

or other form of governing
documenh Accordingly, the words “if
any"’ > have been addea after the phrase

status after ion of
New subsection (e) states that such land
or communities automatically become
subject to tribal jurisdiction uniess the
petition for reassumption spectfically
states that it does not apply to lands'or
communities that subsequently. acquire
reservation status.

{6} Section 13.11 has heen mod\ﬁed to

or olher govermng,

document,”

(11} Comaments were also made
regarding the requirement that the plen.
provide mformation corcerning court
funiding, These objections were based on
concern that an impasse might develop
in which fundifig would be contingent on.
xeassumpuon of mrxsdmhun anr]

of §

delete fori

concerning the reservation when a tribe
wnshes to assume only referral

concurrent junisdiction on the state.
Confederated-Tribes of the Colville
Reservation vs. Beck, C-78-78 (E/D,
Wash, D 13,1978): Additionall

under 25 U.S.C. 1911(b):
Such information is not needéd for
referral jurisdiction since that
lumsdlcﬁon is not dependent on

disputes continue to exist over whether
particular statutes authorizing the sale
of certain tribal lands had the effect of ...
ing to the state jurisdiction over

those iands that are sold. See e.g.,
United States vs. Juvenile, 453 F. Supp.
1171 (D. S. D. 1978}

(2) Section 13.1 has also been
modxﬁed to reflect the vanely of

by the Indian Chxld Welfare Act. Whers
both the tribe and the state currently
assert or exercise jurisdiction over the

vl

or ile'on a reservation. '
{7) A comment that the phrase “clear

and definite” be substituted for the word

“legal” in referring to the description of
the reservation has been adopted.
Commenters objected that some tribes
may have difficuity meeting the
lequu'emems of preparing a *legal
description” of the boundaries. The
purpose of this requirement is simply to
mform the public and government
officiais what territory is subject to

- tribal jurisdiction so that uncertainty
over this issue will not delay the
resolution of child custody matters by

- territory. In part, these objections arise

" "arriving at precise. figures. Accordmgly

% permit estimates where necessary;

on funding. ¥f funds will become
available when the'tribe reassumes .
jurisdiction, those funds may be listed in
the plan. This provision has been

" modified to make it clear lhatsuch—

funds may be'incinded, This;

requirement has been retained be:ause

availability of furiding to 1mplemem the
plania an

element of feasibility.

{12) Some commenters aiso cbjected: -
to the requirement that the pian state .-
how many tribai menibers there are and
how many Indians live on the affected

due to difficuity some tribes may have in:

these p ions have been

{13) One commenter pointed ouf th
the number residing on a trib
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reservation is irreievant if the tribe is:.~.-
petitiomng onty for referral jurisdiction.: .

Thereiore, the reguirement far that
information, for referral furisdiction -

only, has been deleted. The requirement -

that information be provided concermng
the number of persons that will become
sabiect to the tribe’s juniadiction and the
number of child custody cases expected,
has been retained because it is needed
to evaluate whether the pianis - -
adeguate. Population 1s one of the
specific factors listed by Congress as
appropniate for consideration irt making
a ieasibility determination, See 25 U.S.C.
1918(b)(ii1)., .

{14) Many biected to the.

as defined in 25 1.5:C. 1903(12),” to- ...
assure that {ribes have as much freedom
as ible i1 establishi

(17} One commenter abjected to
paragraph. (a)($) requiring a tribe lo have
avaijlable support services for any child
who must be ren:cved from the parents
as it impuses a haavy burden on tribes
since wst one severely. nandicapped
child may require exiraordinary
assistance, the availability of which'the
tribe may not be able to establish in
advance. This provision has been
modified to requre only that support.
services be available for.most children.
Tribes, like states, can maxe special
art when 1y difficult

requirement for a description. of support
services that will be available to. ihe
ribe or tribes when jurisdiction is
reassumed. Some feared that the Bureau
wou!d_omy cousider those resources
normeily employed by traditional social
service and would not id
special non-institutionat resources
available uniguely to the tribe. This
on Has baen modifisd to nake it -
i such a nanrow consiruction of
ervices” is not dtended.
also concern expressed that
ovision nught effectively preciude
poorer tribes fron reassuming .
it ke listing of support
sey 12y Include any services
avi : {0 the tiibe regardiess of who
rites thern, The sesiion has
te wake this

me obiigations lowardsIndians
residing within their borders as they
have to other citizens under the
Fourtzenth Amendment to e United
tates Conslitition. Sorie state services,
however, may become fess available

cases anise. There will be no
requirement for an advance showing
that fauilities are available for the most
severe problems. Also, in response to
comments, paragraph (2){5} kas been
revised fo require only that services bé
in place by the time of reassumption.
They need not be m piace before that
- time.

{18) Paragraph {a){5) has been
muodified to require only that a
procedure be established for.identifying
persons who will be subject to the
tribe’s mrisdiction rather {fian for
identifying all tribal niembers. The Act
contemplates Usal jusisdiction may e
reassumed, if the tribe wishes, only Gver
a portion of the totat membership éf 1h
tribe. Where the re: i
uriediction is s
needed only to jden
or persons eligible lor membership who
will became subiect to tribal ..
furisdiction. AN

{19) Upon the recommendation of one
commenter, a new subsection (b) kas.
heen added specifically praviding for -

by the D

-after fon of jur simply
because tribal courts Jack the
trisdiction that many state courts have
to compel state agencies to provide
support services. If ption of

b t to a tribe

that may wish to-reassume partial

turisdiction if it isunable ta develop a

feasible plan for total reassumption of
i, h "

lurisdiction creates a problem in this
regard, the tribal pian should state how
the tribe plans to deal with it.
{15} A nuniber of comments were
recewed concerning the requirement in
) §13.12 that the affected territory must
have been previously subject to tribal
junisdiction. Commenters pointed out
that such 2 requirement would exciude
lands and commusities that-acquired
reservation status after passage of
leg}slaqon giving the state jurisdiction.
This subsection has been revised to
require only that the land be a
reservation-as defined in'the Act dnd
that it be presentiy occupied by the
tribe.
{16} Paragraph (a)(4) has been
modified by using the terni “tribal court,

“made to provide foran

e also
provides for Departmental assistance in
negotiating agreemenis with the state
vnder 25 U.8.C, 1919,

{20} In responseto comments on
§ 13.14(b) copies of the notice of
reassumption of urisdiction will be sent
to the governor and the highest court in
the stalé as well as the attorney general
of the uffected state or states to improve..
the likelihood that ell dffected state:
agencies are'informed of the changg in

" jurisdiction.

final for the Department and reviewable
in the federal cout. o

B. Chonges not adopted -

- (1} Some commenters objected to
requiriug the citation of the statule or
statules which have provided the basis
for slate assertion of jurisdiction. The
objection is based on concern that
citation of such a statule might be
construed as an admission that state
assertion of {urisdiction was legally
authorized. The language of this
requirement iag been modified to make
it more clear that it is the state—not
necessarily the tribe—twhich asserts that
a particuiar statute granted the state
Turisdiction. This requirement has been”
reta:ned because it is good legislative
practice to know widt statates may be
affectzd when taking action that may
result in their effective repeal. - :

_ {2) One commenter recommended
language to the effect that these
Tegulations establish the right of tribes

to reassume furisdiction. This

snnt been agopted
beczuse it is the statute—not tizese
regulations—which establishes that ~~—
right. The reguiations meraty provide a -
fure by which a tribe can exercise
ht established in the statute,

fur 1stead of “renssumption of
adopled,

has n

o
d by the Act and it would be
1ccessarily confusing to use a
different teom in'the regiiations, The
concem of the corrmenter that the term
“res tion” might implicit} 5
that the reservation of 2 petitioning tribe
- has ever been subiect ta exclusive state -
lurisdiction is effectively answered by
the explicit language of the section. A
tribe need not admit that a state actually'
hag turisdiction. A petition may be. filed
if a state has been asserting jurisdiction,
regurdlessof whether such assertion i§
valid.

(4).A comment that the regulations
provide that tribés may regain
iurisdiction tost because of a federai
adjudication has not been adopted.”
Section 108 of the Act authorizes

ion only when furi
been conferred on.
law. Strictty speaki
conferred on a gtate through court
decisions. The decisions simply

U

jon has

20 In io on
§ 13.15 responsibility for the initial B
decision has been shifted from the -

y to the Assistant § y—
Indian Affairs. This change has been

that a certain Jaw has caused a

transfer in jurisdiction:

. {5 Aqoxpmem that reassumption
include jurisdiction over child welfare

- services and investigative and

appeal belore a decision is made that is

prev ¢ inters inthe hothes of -
Indian children has aiso not been

- 45094
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adopted. The Act only authorizes
reassumption over child custody.
proceedings. It is not the intent of the
Act to exclude anyone from providing
services to Indian families. It is only .
when such services may invojve placing
the child with someone other than his or
her parents or Indian custodian that the
Act becomes invoived, Where -
jurisdiction is reassumed, social service
 agencies must comply with the
requirements of a tribal court—not a

“state court—when placing a child.
R 1

benefits of the Act and will impose only
a minimal burden on the tribe.

{9) Some commenters recommended
that the Bureau accept without question
a tribat governing body's conclusion that

when the custody of specific Indian
children is being decided by the-court. .
(10} Some commenters also abjected
to requesting a copy of any tribial .
oidinances of court rules establishing -
dures for ing child custody

the tribe has d itto

jurisdiction over Indian child custody
matters. Under 25 U.S.C. 1918, the
Secretary is to determine whether the
exercise of jurisdiction is feasible. The-
exercise of such jurisdiction by an entity
that has not been authorized by the tribe
to exercise it is clearly not.feasible. It
has been & ding gt al

(6} One
to the amount of information requested
on the ground that it discnminal‘e_s

principle on the part of the Department
of the Intenior that the Indian tribes are

against tribes that have been
to state jurisdiction since those tribes
already exercising jurisdiction are not
required to provide similar information.

P dtot their own
governing documents, Consequently,
when this Department is called upon to
dscide an issue that requires the
inter jon of tribat governing

Most of the i
have been retained because such _
“discrimination” is mandated by the
statute, Under 25 U.8.C. 1918 those
tribes that wish to Teassume jurisdiction
are required to submit a “suitable plan
to exereise such jurisdiction” and the
Secretary is ta determine the B
“feasibility” of the ptan. Congress has

no similar requs ts on .
tribes alteady exerctsing Indian child
custody jurtsdiction.

frabive
regulation: cific as io which
entity is thie "goveming body” of a tribe.
The regulations canng! be mare spe
because thie internal orgamzation G
from tribe to tribe.

(8) One commenter objected to the
requirement that the tribe establish @
proeedure for determining whoisa.. ’
member of a tribe on the grounds that it
is the obligation of the parties and the
court to make thatdetermination. This
recommendation has not been adopted.
A method of determining membership
was one of thé items specifically listed
in 25 U.S.C. 1518{b} as'a factor the

'y may consider in d
the feasibility of a vian. 1t is true that
the legal burden for determimng
whether the Act applies to a particular
child is on thé parties.and the court.
‘Fhis provision does not change that
burden. It merely asks that the tribe

documents, it will give great weight to
any mterpretation of those documents.
made by an appropriate tribal fornm.
However, the Department is not
necessarily bound thereby. The'
Secretary cannot accept or-acquiesce to
a tribal interpretation which is so-
arbitrary or unreasonable that its
application would constitute a violation
of the right to due process. See Letter
ision of Forrest I. Gerard, Assistant
ary for Indian A , dated
August 28, 1978, 5 Indian Law Reporter
H~17, 18 1878 Exercise of jurisdiction
by an entity not authorized to exercise it
would constituta a violation o the right
to due process. Accordingly, the
requirement of a citation to the
provision in the tribal constitution-or
other governing document, ifany, that "
authorizes the governing body to
exercise jurisdiction over Indian child
custody matters has been retained so
the Department will have the :
information it needs in order to make
the d ion of feasibility The

jurisdicti of jurisdiction by a
tribe that has not thought through how it
is going to handlé the cases that come to
it cannot be said to be feasible. The

most basic element of due’ process is the -
existence of a procédure on which the
parties o a dispute can rely as the basis
for their rights. Accordingly this- '
requirement hag been retained.

{11}'A number of commenters
objected to the requirement that the
tribai court that is established be
capable of deciding child custody
matters in @ manner that meets the
requirements of the Irdian Civil Rights
Act. One commenter argued that after.
the Supreme Court’s decision 1n Santa
Clara Pueblo vs. Martinez, 438 U.S. 49
(1978}, the question of how the Indtan
Civil Rights Act applies to tribal
government activities should be ieft
exclusively to the tribe. In footnote 22
the Court in Martinez specifically noted
that it may be appropriate to consider
Indian Civil Rights Act issues when the
Department exercises its approval

authority. This Department will not
exercise its approval power in a manaer
that authorizes violations of civil rights,
A plan that does not provide for
exercise of jurisdictionin & manaer that
protects rights guaranteed under the -
Indian Civil Rights Act i not a feasible
plan as required by the Indian Child
Welfare Act. v

{12) One commentér recommended
that a teibe only berequired to show
that it is able to establish the necessary
support services, This recommendation
has not been adopted. Services should
be available at least by the time

occurs, Such seivices need

tribal governing body’s conclusion on

that point will be given great weight and

will be upneld if its interpretation is not
arbitrary or urireasonable. If the tribal
eiectorate wishes its governing body to
exerctse such authority despite the.
Department's conclusion that its

constitution or governing document does -

ot ize the governing body to do

have a procedure for ing'with
the ‘court or the parties in meeting their”
burden, Since the tribe is in the best "
position to know who its own members
are, it seems reasonable to ask itto

cooperate in that respect. Because of the

special needs of childreq, promptaess
and certainty are more important i’

child éustedy proceedings than they are

in most other litigation, Tribal
cooperation 1n this respect will help -~
assure that it members receive the

so, the constitution or governing
document can be amended. Nori-tribal
courts are sometimes called.upon to
interpret tribal laws, See e.g,,'Queclian
Tribe of Indians vs. Rowe, 531 F.'2d 408
(9th Cir. 1978¥; Confederated Tribes of
the Colville Indian Reservationvs.
Washington, 591 F. 2d 89 {9th Cir. 1979},
Clarification of the:governing body's
authority pnior'to reassumption of '

- jurisdiction will avoid delays {ater o

not be organized in the same fashion as
services from traditional social services .
agencies, Such services need not be
funded or controlled by the tribe. Al
that is necessary is that they. be -
available: . .
(13} One commenter recommended
that reassumption of jurisdiction not be~
approved uniess the tribe could show “_*
that it is in “the best interests of
children” that jurisdiction would b
reassumed. Such:a standard ig nat
authorized by the Act. The Act oniy
reditires that tribal] jurisdiction be"
“feasible”—not that it necessarily be"”
shown to be better for the children. th
state jurisdiction: Although the finding
in the Act indicate that Congress:;
believes tribal jurtsdiction will, in mi
cases, be better for Indian children]
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did not require that each tribes.- -
reassuming pirisdiction prove that point.
Stales are not dened junsdiction over
child custody matlers relating to their.
residents gimply because a neighboring
state could handle the cases better..
Tribes should not be required to

with neighboning jurisdi

Sec. ” i N

13.12 Critena for approvei of reassumption
pelilions.

13,13 Technicalassistance prior io
pelitioning. e

13.34  Secretarial review procedure.

13.15 Administrative appeats.

13.36 ' Techmcal sssistance after =~

any more than states are.

(14} A recommendation that-
paragraph (a)(4) be modified to define in
precise terms what is meant by “the
requirements of the Indian Civil Rights
Act” has hot been adopted because it -
would be virtually impossible.to do so in
sufficiently complete fushion. The most
impartant requirement of thal Act in this
contexi is the due process provision, -
which requires {hat disputes be handled
in @ manner that is fair. An effort to .
define “faivness” in detail would tend to
unnecessarily restrict tribal options. The
Department will look for guidance on
that issue to the existing body of
caselaw defining what “due process” or
“fairness” means in specific sitvations,

{151 One commenter objected to the
requirament in'§ 23.14 for Federal
Ragister publication of the fact that a
tion has been received prior to
taki tion an the petition, The
er argued that publication
izce on Iribes an undue burden
aving to respond to adverse
comnzents on their patitions: The
purpose of publication is not to solicit
comments but to give the public and
affected officials and agencies some -
advance notice that a change in
jurisdiction may be comning. Althought
co

Authority: 25 U.8.C. 1952, .

Subpart A—~Purpose
§13.1 - Purpose,

{a] The regulations of this part
eslablish the procedures by which an
indian tribe that occupies a reservation
as defined in 25 U.S.C. § 1903(10) over
which a state asserts any jurisdiction
pursuant to the provisions. of the Act of
August 15, 1953 (67 Stal. 588) Pub. L. 83—
280, or pursuant to any other federal law
(including any special federal Jaw
applicable onty to a tribe or tribes in
Oklshoma), may reassume jursdiction -
over Indian ¢child custody proceedings
as authorized by the Indian Child
Welfare Act, Pub. L. 95-608, 92 Stat.
3069, 25 U.S.C. § 1918.

(! servations there are
dispuies concerning whelher certain
federal statutes have subjected Indian
child custady proceadings to state

any such

on d sfale is
exciusive of tyibal jurisdiction. Tribes
Iocated on those reservations may wish
1o exercise exclusive yrisdiction or
other jurisdiction currently ised by

reservation as defined in 25 U1.8.C. .
§ 1903(10} also bacomes subject to iribal
wnsdiction over indian child castody
matters, -

Subpart B--Reassumption

§13.11 Contents of reassumption
petitions, .

{a) Each petition to reassume *
Jurisdiction over Indian child custody
pr ings and the g plan
shall.contaun, where available, the
following information in sufficient detail
to permit the Secretary to determine
whether rezssumntion is feasible:

(1) Full name, address and teléphone
number of the petitioning tribe or tribes.

{2) A resolution by the tribat
govermng body supporting the petition
&nd pian, If the territory invoived is .
occupied by more than one tribe and
tirisdiction is o be reassumed over all
Indiang {ding in the terrifory, the
governing body of each tribe invoived
must adopt such a resolution. A.tribs ™
that shures territory with another tribe
or tribes may resssume junisdiction only
over jts own members without oblaining
ihe consent «f ihe other tribe or iribes.
Where a group of tribes form
consortium to reassume un:
rody of cach |

Liuil @ resofui
{3] The nroposed date on which

tion, the

stinfated (otal number of
rs 1a the petitioning tribe or .

the state without the necessity of - ’
engaging in protracted litigation, The

“will not be solicited, any that
are volunteered will be considered and

C in this part aiso permit such
tribes to secure.unquestioned exciusive,

made available-to the petiti tribe
or tribes. The pnimary author of this
document is David Etheridge, Office of
the Solicitor, Depariment of the Interior;
(202} 343-6967.

Note—The Depaitment of the Interior bas
determined that this document is nota *
significant rule and does not require a
regulatory analysis under Executive Order
12044 end 43 CFR Part 14, ..

Subchapter B, Chapter 1, of title 25 of
the Code of Federal Regulations is
amended by adding & new Part 13,
reading as follows;

- PART 13—TRIBAL REASSUMPTION
OF JURISDICTION OVER CHILD
. CUSTODY PROCEEDINGS

Subpart A~Purpose

Sec.
3.1 Purpose.

Subpart B—Reassumption

petitions.

or partial jurisdiction over
Indian child custody matters without
relinquishing their ciaim that no federai
statute had ever deprived them of that
jurisdiction.

(c) Some tribes may wish fo jomn
together In a consortium to establish a
single entily that will exercise
junsdiction over all their members
located on the reservations of tribes
participating in the consortium. These
regulations also provide a procedure by
which tribes may reassunie jurisdiction
through such a consortium.

_ [dY These reguiations also provide for
limited reassumptions nciuding
junsdiction restricted to cases
transferred from state courts vnder 25
U.S.C. § 1911(b) and jurisdiction over
limited geographicai areas.

(e) Unless the petition for
reassumption specifically states
otherwise, where a tribe reassumes
jurisdiction over the reservation it

tribes, together with an explanation of

how the number was estimated.

_ (5) Current critena for meémbership in

the tribe or.ixibes.:. .

(6) Explanation of procedure by which
a participant in-an Indien child custady
P ding may d i hether a
particular iidividual is a member 6f a
petitioning tribe, -

(7). Citation to provision in tribai
constitution or similar governing
document, if any, that authorizes the
tribal governing body to-exarcise
jurisdiction over Indian child custady
matlers, ’

_ {8) Description of the tribai court ag
defined in 25 U.5.C, §1903{12) that hus
been or will be establishéd to exeréise
junsdiction over Indian child cusiody
matters. The description shall inciude an
organization chart and budget for the
court. The source and amount of non-.-
tribal funds that will be used to fund the
court shall be identified. Funds that will’
become available oniy whes the tribe
T iction may be include

{9) Copy of any tribal ordinances or
tribal court ruies establishing

any fand or

3311 Confents of

cupied by that kibe which
subsequently acquires the status of

procedures or ruies for the exercise of
jurisdiction over child custody matters.
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(4] A tribai court, as défined in 25

-{10} Description of child and family s peen established or

support services that will be gya_ilable to USC.
the tribe or tribes when wrisdiction
reassumed. Such services mcxudg any
resource to maintain family slabghty or
provide suppo{rl f?r an Indian C‘}‘l'lld u;f N
ce of a fami g g ;
:fl:‘el:igz’?:" not they are the typeof * * Rights Act, 25 USGC.1302 o
-getvices traditionally empioyed by . . ® Child care services s}xfﬁcxenl o
social services agencies. The description o0y 1ho needs of most childten tgef
shall include not only those resources of tribai court finds must be remove r?rg
the tribe itseif, but also any stale or.w patental custody are available or lel ﬁfe

and that tribal court will be aple to
exercise junsdiction over Indian child
custody matters in a manner lhaf r{\ee!s
L i of the Indian Civil

§1i3.14 Secretarial review procedure.

(a) Upon receipt of the petition, the

i i} cretary—-Indian Affairs
will be established before reassumption ?}f:;lsé::‘:; eSe‘:.’rge ;{Jblished Sl
Federal Register a notice stating that the
petition has been received and is under -
review and that if may be mspegledrand
copied at the Bureau agency uffx‘ce that..
serves the petitioning tribe or tribes. .

(1) No finat action shall be taken until

45 days after the petition has been
. received, -

{11) Estimate of the number of child established a procedure for ciearly
custody cases expeated during & veat, identifying persons who will be supiect
together with an explanation of how the fo-the arisdistion of th'e *}'“{9 or ibes
numoeéwasi ers uma:‘ig:ﬂ agreements upon reassumption of |uljxs‘dlct|on.

Of an; . ance
wi[l}xz;tarng otherytrﬂ;es.or nan-[;;gian pr(ol:r]i :Iife:ihl:;et%:nl;f;:e:zstl: o ibe to
lccatl gov:‘rax:\;;:: ts refating 1o chi correct any deficiency hx:g_xich X;airs s

1810 3 ¢ = an
¢ (b} Ify the petition is for 1ur_isqich'und . ﬁisx:;tg:; :C:Eé:;y-.; P dlisappmmg 2
use] "anlire:eralfi ul?os:rli?xuon e petition for reassumption of exclusive
25 U.S.C. 1011(b), the following . o for e .

(2) Notice that a petition has been
" + shall be publish

" federal resg that will ilable at the time of b ved shall b d in the
fe jon of P ?

. be available after o - jurisdiction; and . Federal Register no later than 75 days
jurisdiction. (6) The tribe or tribes have after the petition has been received.

(3} Notice that a petition has been
approved shall be pub.]xsk}Ed ona date
requested by the petitioning tribe or
within 75 days after the petition has
been received—whichever is later.

(b} Notice of approvel shall include a
clear and definite descrption of the
territory presently subject to the
reassumption of jurisdiction and shall

date on which the
e o effective. A copy

in the 1 1
tition andsp’;:g-also be eliminating entirely suc}; Srol:l%r:. :;kr\xz a
etiti . 1 lem,
: ) o ot Shons base Stilutes S:sl‘:si‘;il?tglbeerfg ‘;Zzlefl wheatever
i based its n e 1 h A
st :"Vh“;hf %:;:«ti?é‘tzig:iver Indian partial jurisdiction as uroylded in25
a}s;;;r ‘z:lod' matters. U.8.C. 1918(b} that is feasible and i
° 2) élear aynd definite. descrintion of desired by the tribe. !ndltée Q%lfmmu e,
thg territory over which jurisdiction will ~ the Bureay, 1{ m“:‘t:"sl(lea"sils [( ;;;e cibeto
be reassumed logether with a stalement coz“.cern:odat;tz;e:m \:ith Line wive
i enter inf e ¥
°f"h9 siee of the lemlory in squere states regarding the care and custody of
e Indian children and junsdiction over

If & statute upon which the state i i d ‘
batjgs its-assertion of jurisdiction Is a Indian child custody proceedings,

land defini i reements which may
fus land statute, a ciear and definite mclufimg agr
ers:::lrlil;tion of the reservation provide tor the orderiy transfer of

:)i the notice shall immediately be sent
to the petilioning tribe and to the
attorney general, govemor and highest
court of the alfected state or stales.

{c} Reasons for disapproval _of a
petition shall be sent immediately to the
petitioning tribe or tribes.

{d} When & petition has been
disapproved a tribe or tribes may
repotition after toking action to
overcome the deficiencies of the first
petition,

§13.15 Administeative appeais.
The decision of the Assistant:
Indi
Yy

i ish di tiibe ona by
that will be blished for  juri to the a5 g
i i 4 provide
es indian Child Welfare case basis or agreements whic i
;;\l‘t;pos?s ofthosn for concurrent jurisdiction between the

{4) Estimated total number of Indian state apd the Indian tribe.
children residing in the affected territory

together with an explanation of how the - § 1313 Technical assistance priof to

Affairs may ne"

ppealed under procedure blished
in 43 CPR 4.350-4.369..
§13.16 Technicai assistance after
disapproval. e R

If a petition 1s disapproved, the =~
Bureau shall immediately offer technical
i to the tribal goverming body

etitioning. .
mimbet was gstimates . i [la] Up:n the réduest of a tribe -
§13.92 Criteria for approvai of deéiiing to diction over -

reassumption petitions. .

. - Indian child custody matters, Bureau -
Ta) The Assistant Secretary—India

agency and Area Offices shall provide

B 1abl

for the purpose of overcoming the dgfﬂct
in the petition or plan that resulted in
the di .

and make 2
any pertinent documem;. records, maps
custody mattets it 5 : - or reports in the Bureau’s possession to
(1) Any reservation, as defined in 25 enable the tribe to meet the. E .
U.S.C. 1603{10), preséntly affected by the 1o oirements for Secretarial approval o
petition 1s presently occupied by.the: .y petition. ‘
petitioning tribe or tribes; «(b) Upon the request of such d tribe, to
{2) The constitution or other gOVEINING . o expent funds are available, the
d it ang, of the tibe - preau may provide funding under the
or tribes autharizes the tribal govermng procedures established under 25 CFR
body or bodies to exercise jurisdiction
over indian child custody matters;
[3) The information and documents
required by § 13.11 of this part have
* been provided: N

Affairs shall approve a tribal p.e!i&ior't to
Teassume jurisdiction over Indian child

tribal court and child care secvices that -

‘reassumed:’

23.22 to assist the tribe in developing the”

will be needed when junsdiction.is .. -~ »

Forrest J. Gerard, L e
Assistant Secratary—Indian Affairs,-
~{FR Doc. 70-23480 Filed 7-30-79: 6:45 am) *
BILLING CODE 4210-02-M

25CFR Part23 - :
indian Child Welfare Agl:
implementation - T
Tuly 24, 1979.

AGENCY: Bureau of Indi
Department of the Intesio!

AcTiON: Final ruie: s
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SUMMARY: The Bureau of Indian Affairs

hereby adds a new part to its the authorityand the responsibility to' -

establish rutes or
out those pli?.c;a:\.xres t~° ‘C"arry L
_The simple fact {hat a statute deats-
with Indians:does not authorize this
Departmcnt to promuigate rules
governing all aspecis of its
impiementation. For example, 25 U.8.C...
194'govems the burden of proof in .
certain cases involving Indians,
not authorize the Department to '?é‘é‘ﬁgf:
ihe courts in such cases. An agency ma;
not promuigate binding rules if the, v

of the ncian Chid Weltars Aet of
} an Chil elfare Act
(I{uh; L. 95-6081. The indian Chx'h(i)f s
Welfare Act seeks to protect the best
interest of Indian childten by promoting
the stability and security of Indian
iamiligs a{m tribes by preventing the
unwarranted and arbitrary removal of
Indian children from their Indian homes:
estalbllshmg procedures for transferring
indian child custedy proceedings fromg
state courts to the appropriate tribal
courts; setting forth criterta for
placement of children vojuntarily or
involuntarily removed from their
Dare{ﬂ's. guardians, or custodi:
providing a system ofintervemio;l m
state court proceedings by the child’s
?navrsln(s.' relatives or the child's tribe in "
Joluntary remova and adony courts the responsibilit
matters of Indian ahildren, angdl on how the Act applies to z’hzfgitee:rggmg
vroviding grants to Indian tribes and them. e
organmzations on or "'near' reservations Some portions of the Act i
g;;’g}fﬁz’f,ﬁ‘f“s to 21?3’ establish, intertor Department certa(i;xtldo fesign the
. a anage child pl. r ibilities retated to chi
? ;f,ﬁ:]n;y ??;vwe brograms to carry out  Proceedings. For example, thl;d custady
the n meu?' i e Acg‘ It is inlended that Depar(xqen( is to pay for appeinteq
inese 1 20 .x:gus will comptement those nounsel in some cases, and is-to be
13 rﬂfe'f‘f{ fures published jn 25 CFR. ~ hotified of child custody proceedings in
“Tribel Cﬁ‘ii‘,‘g“ﬂf"’" of funisdiction  Certain instances, Regulations
) ; stodiy Pr ngs,” and ing those 13
;Ht:lza conplement “Guidelines for resvonsibilities an Bsgif;ﬁzg:’azo
ril-a“v? 1o Indian child impact on court procedures. eome
le‘:g\:: (lg }m published as Supm commentere shiceted to
Nolice, publication of the guidals &
EFFECTIVE DATE: Thes I gaurts a st g
erszorim {{ ose new regulations s a nolxl:‘e rather than as a
ol me effective August 30, 1979. Drggo[sed rule. They fear that the
R EURTHER INFORMATION i guidelines will be invatidated :
Raymend V. Hation, Ghr ];i\?:s‘;r(:‘::f for failure to follow the ruie-mgis(,i:gc ot
50551_31 Services. Bureut, o e procedures of the Administrative
Alfairs, 1951 Constitution Avenue; N.W. omaaires fct. The guidelines by
Washington: D.C. 20348 (70:"235:27540):. themselves are not intended to have the

" force of law;

SUPPLEM e o1 law; cansequent!

23,1673 thers. :};mFo‘L"l’.‘”“’,"f On April - should have occasion to gz},‘g%ﬂ?rt
Federal Register ;;D;_IR ished in the validity, The guidelines will have ];1".
regulations for the In diaﬁsé’gﬁ%  proposed fo?clgf Jaw only as they are adopted by
Acl. inter A elfare  individual states as legislati B
days in Wisi::idlg Esrusgr:snwe'te given 30 regulations, or court rlilesi.atslgx}lon

regarding the e proper stafe procedures are followed in
reguia P ther i ©
o Ty o e IS it b b
recerved &wﬁl‘gv”‘ifl:'cn to all comments A number of comme: u:a grounds. .
comments were s;xi);ezrl:::-ﬁMany assume that all languageexl:slipatrenuy E
but certain others were not. y adopted must be repeated in the regu}aﬁzﬁsh;gl

The function Iation 15 to have the force
provide rujes (hgg "‘;“g".‘?hons is lo Tully effective wilha?:ft Ira‘ty‘ The statute is
will follow in Bar:yl:gl;?,l:l:},g agency regulations. The pulpos: sﬁ;‘l? to the.
: e .

responsibiliti 5 S g 3 regulations is me; i

of Congress, l('—}sngz:lﬁ:l:ld i]o. it by an Act the Department t;egll‘g\glx‘g"‘de r'nles for

Welfare Act, TESDOnsibﬂxi]( 1afn Child its responsibilities under :hecg"{""s out

conduct of most aspects 0{, Og_lhe N Statutory language is mcluded cl.

custody proceedings ndian child  points in the regulations to exprain (he.
and tribai courts. \ﬁ/htfm?l"“s wiihstate  context of the rules and too ezpl-’im}he
al courts. ere the ! Teduce the
responsibility lies with the state or the need to refer to the statute in order to
i Rr, :

of the taw covered b; in

Y the rules is in the
courts. See generally, Daws, ¢
A ative Law Treatise'§ 5.03
118581. By leaving with courts the
Jurisdiction to decide Indian child 4
custody matters, Congress left to those

nltimate power to determine the content

> * regulations has no effect on thé validi
- of that statutory 1anguage.n the validity
‘A'number of commenters aiso .
A ed that the lati
‘correct” what they regarded as -
toophales, mistakes; or bad policy
contained in the statute, This
Deﬁarlment does not have the authority
to “correct” alleged rustakes of
Congress through regulations, Where
sta!tl{(ory language is either vague or

and an intesg jon of that..

language is necessary for this -
Department to carry out its, ..-
responsibilities, reguiations may
Property provide such an interpretation:
guch interpretations, however, cannot’ :
Aitc;?trsl;?:y to lheﬂplam meanng of the

A. Changes Malie Dueto
Received Commeate
(1} Section 23.2(b}{5) is ; d
. t . revised to read
a crime in the jurisdiction where'
act occurred.™ ! - 7 where the
“This additional Jan, I
0 guage has been
gﬁdeddtlu clarify that an offense . '~
legedly committed by a child must t
'l i T !
& crime if committed by an adult atst:ee
same place in order to'exempt a child
custady proceeding from the provisions
of the Act, A new seutence has also
been added stating that “status
oflenses"'such as truancy and
;nlc "mc hility {which are wdt ctimes
dutts can commit) are covered by th
Acl: '}‘!ﬂs sentence simply states i{: K
positive terms the tegal effect of the Aat
1[);1 ixcludmg from coverage under the
¢t oniy those offen: i
o only Lho ses wh‘xch an aduit
(2) Section 23.2(d} i 3
) .2(d} s revised o fcl
ts:?plh; gi‘tteg each subsection in o;d::‘ ?
) in definiti
These subtitles are: (1) Jurisdi i
5 are: (1) Jurisdictional
gl;]x:poses: (2) Service Eligibility for
g ildren-and Family Service Programs
9 n or Nea.r _Reservaliuns; and (3}
Cil;ﬁce Eligibility for Off Reservation
c ren and Family Service Programs.
Er:i l;;artt_.[z] the Secretary of Health, ..
cation, and Welfare is delineatec
further ciarification. An addilio::i wdfor
sentence is included to explain that
{ribal membership is based on fribal
Im(lv. ordinance, or custon.
3} Section 23.2(f), a cro G
e Monidatin S9 refere,
the "guidelines for State Courts” isn ceto
m?d)e for further clarification,
4) Section 23.2(g), an (8} i | i
.2(g), : is added
Ppersont-to refer to the situation wheréo
mo;e (han' one person is the custodian,
(6) Section 23.2(k), the definition of

Teservation is added as written in tf
Tes A en-in the
én.‘( for therpurpose of clarification.

tribe, it is the state or tribe athas both . omitting statutory ianguage in the
be-that h 4 guags

s f made to "the .

Te ion. Hhor o the i
servation,” therefore the inclusion of
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this definition in the regulations is
necessary.
(6) Section 23.2(1), a definition of
wstate court” is added for glarification
because of the frequent reference to this
term.
The definition includes the District of
Columbia and any territory or *
passession of the United States because
this Department believes that definition
1o be consistent with the intent of
Congress. Whether the term “state”
includes the District of Columbia,
territories and possessions depends on
the purposes of Congress in enacting the
specific legislation and the
circumstances under which the wards
were empioyed. See e:g., Examuning
Board vs. Flores de Olero, 426, U.S. 572
11978). In 25 U.8.C. 1902 Congress stated
that its intent in passing the Indian
Child' Welfare Act was to establish
minirnum federai standards for the
removal of Indian children from their
families and the placement of suct
children in foster or adoptive homies. In
25 U.S.C. 1901(4) Congress expressed its
concern gver the alarringly high
percentage of Indian families broken up
by the removai of thes children by non-
tribai public and privale agencies, The
District of Columbia, U.5. possessions
and territories dlso have non-tribat
public agencies that place children
within their jurisdiction. It seems
unlikely that Congress imteaded to
exclide any non-tribat government from
the minimum foderal standards.
The definition alsoincludes
government agencies authorized by law
to-make any placemients covered by the

Act regardless 0f whetlier they are

called cousts. This definition parallels

the statutory definition of tribat court. 25

U.8.C. 1803[121.

~ {7) Section 23.2 (m] and. [m) are
renumbered due to the addition of the
two previons definitions. v

: fype of service Is ciuded to give an
alternative form of service or “highet
standard of protection to the rights of
the parent,” custodian or tribe as
authorized in Section 112 of the Act.

{11} Several commenters expressed
concern that the proposed rules in
Section 23.11 could be construed as
authorizing BIA officials to halt their
efforts to identify a child's tribe or to
Iocate the child's parents or indian
custodians after oniy 15 days of effort.
The deadline was included in the
proposed réguiations to assure prompt
action by Bureau officials. Prompt action
is needed since the court is free to begin
its proceedings only 10 days after notice
to the Secretary. Even if the court is
willing to continue the case peading
Bureau action, a long delay-could be
prejudicial o the child and other parties
1o the proceedings. There may be many
instances, however, in which 15 days is
simply not enough time to complete the
search.

Two clianges have been made in the
regilations to'resolve this problem.
First, the Bureaiis to attempt to
complete the search and give notice
within 10 days in erder to conform with

Section 102 of the'Act, and 5o that those

who ate notified will be ableto
participate in a timely manner in the
procecdings. Second, if the Bureawhus
able to complate its efforts in

that tin
fact and let the court know how much

more tme will be needed. The courtt can

then use that information to decide
whether the proceedings should be *
further delayed. Regardiess of what
aciion the dourt takes, the BIA will
compiete its-search efforts:

{12) One commenter suggested that

to undertake searches before a case is
actually filed wher asked to do so by
who 15 G ating filing

(8) Section 23.3 Policy, 'p alive

: * s changed to ™ to
prevent the breakup of Indidm families”
for the purposes of clarification.

(9) The addresses for sending notice
to the Secretary-are listed in, § 23.12(b}.
The-contents of the notice to the
Sécretary are set out in § 23.11(c}.
Additional information concerning
rights under the' Act that the Burean wil
inciude in its notice to the tribes,
parents and Indian custodians 13 listed

in § 23.21(d). in response to @ comment,
this subsection also provides for asking

tribat officials to-handle in-a -
confidential manner the information
they recetve concetning individual
cases. B - -

{10} Section 23.11(d). Notice may also «

be given by “personal service.” Thiis -

such an action. This suggestion has been

adopted in § 23.11{f¢
(13} In Section 23.11(e) the

terminoiogy “has a relationship with an

Indian tribe" is changed to “meets the

criteria of an Indian child as defined in

section (4) of the Act” for further
clarification and to relate back to the
1l legislative language.

114) Section 23.12 is thanged to enable  reservation grants to off-reservalion

any tribe to designate byrresolmion ot d
by stich form ag the tribal constitution or substantial rather than maj

current practice requires” an agent for

service of notice.

‘This change expands the methods by

which an agent for notice mav be
designated. Some tribes do'not issue

... -action by other methods:

ne; it 15 to inform the court of that

the time problem could be alieviated to
some extent if the BIA would be willing

resolutions, but grant authority for"

{15} Iri-Section 23.12 the sentence,
wThe Secretary shall publish the name
and address of the designated agent for
service of notice.in the Federal
Register,” is changed by adding the
following, “on an annual basis.” A
current listing of such agents will be
maintained by the Secretary, and will be
available through.the Area Offices.
“These changes are made to more
adequately handle the requests for
information regarding agents for service,
many of whom conid change on 2
frequent basis.

{16) Section 23.21 is changed lo delete
the word *non-profit” from grant
eligibility criteria. Profit-maling Indian.
organizations otherwise eligible fnr
grants under this part may apply for said
grants for non-profit-making programs.
Comments suggested that there are
several Indian organizations which have
‘hoth profit-and non-profit coraponent
programs, Section 23.21 is aiso changed
fo make clear that applicants may appiy
for a grant individually oras a

consortium.

. {17} Section 23.22 i3 changed to make
ciear that the exampies of Indian child
and family service programs provided:
therein are, in fact, just examples and do
not limit or regtrict the kinds of child
and family service programs-for w
grarits Tay be provided. Some
renumbering of subsactions
{0 make the overall section more
readable.

{18) Scction 23.250a) is changed to
recognize that statistical and other
precise quantitative data are not atv
available to evaluate the need for &r
child and family service progranis. Such
data may henceforth be considéred only
insofar as practicable and may inclide
estimated data as well as attual date.
Spction 23.25(«) Is also changed to
ensure that quality and relevance of
service to Indian clientele be considered
when determining Indian accessibility le
existing child and family service: Com
programs.

(19) Section 23.25{b) is changed te
emphasize that the governing body ofa

tribe may stbgrant or subcontragt ite:

grant to an Indian organization ifit

desires to do so.
{20} Section 23.25(c) is changed to give 7
preference for selection for off-* -

Indian orgamzations showing N
t jority support’
from the community 1o be servedh -
Section 23.25(c) is also changed to walve
the substantial community support
requirement for certain existing indian
organizations, ™ © oo
** 7. (21) Section 23.27(c)(1) s ‘changed to
delete reference-to distribution of grant’
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funds based upon ratic of number.of _ .. {31) Sections 23.91, 23.92, and 23.93

- Indian.children under age 18 to be “ were added to assist the tribes aad Administration, towever, has informed

lbis Department that incarceration of

served-under a proposal to number of courts in-c i i}
v . 3 ng out ih S reni itk
Jn?zlzf S(:é’léi]d;:r; ;;1;55 1&3‘:?119?1:1]3/‘ the Act, i E ¢ Purposes of ... ;::x:’sez}‘elx{::ai\k:;ggxesdp:’:::i:?elgm der that
et poationally ) . 2 under tha
o e B. Changes Nol_:Adopled ...+ Act, For that reason, the definition has
tZSéZZ‘(‘_;].I:i::;aal;%e w?s.ma;eftransfenmg‘ Certain other comments were E:::de i?xr:t?g;i;?fdem a0 Placements
n of grants from the received and duly considered, but | ont 1o v
Cel;;“é 0{9‘5& to the Area Office level: not been ingorporated into the sthave m‘t:h@) A'requmem g e islon
speﬁﬁc:ﬁ}:‘;ﬂfz 3Aa[e)fls changed to . reguiations. The foll d defj i ‘Subsst‘:‘;m:’; " e)t(pand e
elerence funds under Titles ~ changes were not adopted fo, . i icor of iy wciude mon:
;‘s/?a; n,-d Xxii?f the SD_cial Security Act reasons given: - " e» The Ingx?g ;hllldcmn et o parenis;
funusppfgvide% Tngicel:-l?hgi :harexs .t"or grant {1) A number of wvery forceful cieariy—qfawrr:ndl\{::;asrEt o e for a more
part, were to the effect definitions of “Indial;-j“r'l :;fivt";'rexgi':;h:

‘l:;y were specifically referenced in the that the Bureau of Indjan Affairs had
. disciaimed its responsibilily insofar as

child.” (A numbering and a title chan.
‘ . { ge .
{24) Section 23.43(b) is changed to (k. would apply to Proceedings in the state

were made, withno change being made

and a new (b} is added to reference - courts by publishing In content;) -
agreeme: Pyayaehrgky, '3 proposed e 0 )
e o o e Pt of | Caidelne o Sl Coui v et s Sgeted bt e
Health, Edugation, andeelfar ? oo praposed Jeguiations in Part 23. As  tribe” should be rc;lno i ddxan ohids
of funds under this part ©ioruse.  many cemuments indicated, it was more explicitly with ;);de casen et
(2 Setion 20} vasaddes 10wt godohos et 10 Which an ndion chid o g
i 3 2 ns. i1
;’;:{’::z;ozexgl;ggil(gé:f thed Act, 83 a result of the public hgqnn83. the ;-“;{:;]Zifsgg i more than one tibe.
proposed reguiations, essec ln the National Songress of American Indiang definition be ;:112 askeqtthat s
(26} Many recomméndaﬁc S W and e National Indian Court Judges reference to Alasi:qlsd o make direct .
received Concerning design nfavz:erz. Association proposed these guidelines £ {3) It was sugges s
formula to ensure that allga raven as 1 . 1t 5 not administrative definition of U';egtgeam“‘1 e ods
grant applioants r‘eceive A pproved poh.c'y. but rather She strong legal be expandod ¢ erim Ind@n C“S‘lean"
proportionatety equitable si " position of the Offjce of the Solicitor, services © fnclude Indian sociai
and that smal bibes ong Isr::lalre of funds  Department of the Intenor, that the £(0) Ueg:mfesix .
orsanizations do not 1 ndian. malerial be published as “Guidelines for was obi S?:.;E of lt e term “transferred”,
tribes and Indian ory anlzlse ?;ﬂ o large Sla‘te. Co'urgs," The Office of the k(i) ée:: ey 5
funds are diskributeg T;ﬁ;aseons when fnh}:x(qr 's lega{ position is set out at the ex!‘:an;‘ c,quﬁf]zvas made that an -
recommendations will be utilizeg ng of this “S ¥ trib ".han? he definition of “Indian
NS0Tt ne possiblew‘ thef‘mhud Ilnfg!\mapnn" section. Therefore, the tr'bg b made to include Canadian
design. The form ul;?kselef :’{ﬁmgla ‘Guidelines for State Courts” are not l’l‘lelels e
published at a later date ag lﬂ Fe?i 1 m.tillul;:xed-as regulations in Part 23 but of the fozlguage was not changed in any
Register Notice, oral mmc : published as a Fedaral Register  oach of ﬂf 52&?&?&;‘;’323 :'-'e,cause
. a a
(27) In Section 23.81(a), the address _ _(2) Section 23.2. Comments were directly from the Act. It Ca:nok(ege N

for transmittal of information to the

function of reguiati 3
Secretary shall be sentfo the Chief guiations to-expand upon

recetved in each of the followin, t i
8 ding the | g or to subtract from legislation ag

ustice of the hi, . . 2 i
"‘the Au,,m:yh&il;e:‘ court of APPB""" ‘?ﬂ_iplﬂye.d in cerlain of the uefi;iﬁons of enacted by the Congress, -,
of each state. T Gral:. and Governor” this section: - i (j} One commenter expresséd doubt’. -
3 overnar was added a {b) The phrase “child custody :gg;?a%’:i f"}‘;mnsmiutmnalily of the
arent” in both the -

to insure wider distribution of thi ed
ure X 8 Proceeding” was obj; E
Motesiay ader dist g~ Was obiected to as bein; I i 4
{20 Secton 3553} s cnanged to . 1oty end aa ot e o e
o Secion Ze1()1) s ;P}I? 1 o . juvenile delinquency Proceedings: Ve, Moh ‘preme Court decision in Coban
and the o child, the s ol a dl'fa on,- b (b){1) “Foster care placement as 24-19;19 ]ammed, 47 U.S.L.W. 4462 (April
$ecure more information for (:: a'clx:lol ;;eﬁneu wasdvieweu o0 et : ! T}}e cm:l“ :nluzﬂt i
ot mare iaformatio a scope, and as not refating to her, but ot an o
et | BRI, e
between “adoptive or foster " ircum tances which ooy - e
. nserte P rents 1o cial ;- Consent. Unlike the statute invpived i -
Who may requoet i osier Parents ances which might be imposed that cage, Howeyer | jon Chid
aeptasy regueal in 88 aresult of divorce proceedings, Act doss ot seaeren Child
ervon, i1 oo w‘idigl;;le‘i‘: cu;recet 2}\ One commenter recqmmendzg that X:il.f::ﬁsff e ol s e 1o
. nguag Section 232(b){s) be changed toreflect . parent, Ths‘agxae‘;en:géhe nomacla
It 1 merely

the Act. >

130) Section 23,81(b], a ddiss the statement inthe Senate Report on acl i i i
wording has beeq afid); o g;’l;ﬂ what 33:;; :ctepagetlﬁ that the definition of reﬁ?ﬂfffﬁ;ﬁ:wﬂ :n f
lnfox:::nauon willhe di;chz’sed for. charged Wi‘l?lel:) ]::;:ludef ‘juveniles b|urden on the father than thees s of a

Poses, for determini beh “legit 3 1 i

right ' elemining who would } + d by -
e o, petetconlly e ety
to stress not only the ctl)‘:lﬂd‘xé:la ddleu secure facilities by the Juvenile Justice Ca‘l_i'mx-}’cqu11 e same day it decidoa
?I this information, but also the nalue :gzemqgency P;revenﬁon Act of 4457 (Aprﬁi,lﬂ;:”;éélﬁ ll.'lglll'e:' AW,
of ths X eneral Coanssls 37 (April 24, . Unlike marriage,

portance of enroliment, R the Law Enfomeer s Als :iill : l?cgice of  neither legitimation nor 8

acknowledgement requires the consent
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of the mother, The reason such a “Stiould be required to give notice "with is chargidq!?y Congress with the

requirement is permissible 15 well due diligence.” A iation was not of assuring they are spent

expressed in justice Powell's concurting developed for this purpose chie to the only fora Qongre;s:onally-au\hgnzea

optnion in Parham: “The marginally fact that the Secretary of the. purpose. Since this Department is held‘_
i accountable for the use of these funds, it

greater burden piaced upon fathers isno  Department of the Interior does gol_have

more severe than is required by the the to pro must retain uhimate_au(h‘?_ri:y to refuse
marked difference between proving governing the condict of state courts, E u ifit pay
{11) Section 23.11, Two comments 18 niot authorized by the statute,

aternity and proving maternity.” Id. at > 1 .
5460 . ¥ posed questions relating to the Under 25 U.5.C. 1912(b), however, "~ -

of the civil rights of Indian Congress has authorized payment when

(3]' Two were

which requested that a definition for -~ -~ children, and identified a felt need for “‘the court determines indigency.” Since
“tribal law or custom” be included in the imposition of a specified time - the Congress has left this deterniination
the regulations. Such a definition was limitation restricting the required notice " to the courts, this Department will not
written into the p idelines, - P Approval of changes - make its own determination of that . -
and it was deemed more appropriate for  regarding these issues was not issue, Consequently, the provision. .

it to remaix therein. < '~ + . warranted because {a) the Indian Civil - authorizing the Area Director to refuse

(4) Comments were received asking Rights Act provides the 58LY. - if the court has abused its
for definitions of "domicile” and protections, and (b) due to of di ion in d hag
id " Ultimate definition of the Jividual cases, a rigid and restrictive been deleted. :
terminoiogy in question must be in time limitation would be impossible to One commenter objected to the use of -
accordance with case law. structure, state standards and procedures-for
{5) Comment was received regarding {12) Section 23.11. One comment payment of counsel in juvenile
rthe proposed definition of the term called for the insertion in the notice delinguency proceedings as the criteria
arent” relative to its application to the . provision of the phrase bl for ble fees to be paid counsel .
unwed father and the minor unwed . cause to believe that the child was an under the Indian Child Welfare Act. The
parent. No changes were made because  Indian child."” Such an addition is not Department did consider having - -
{a} the existing aefinition is not in acceptable because it is not within the vouchers submitted directly to the
conflict with the Supreme Court decision  scope of the Act as written in the Department by the attorneys without
rendered in the Stanley vs. Illinois, 405 Iegislation. requiring prior approval by the state -
U.8. 645 {19721 decision, and (b) the {13) Section 23.12. One comment court, If that approach had been :
mainority of an individual does not affect that the ions be pted; the Department would have "
her or his relationship as a parent. modified to allow tribal or ionsto  developed pro and criteria based
(5) One comment asserted that there act as designated agents, or ag . on those empioyed by slates where
was a need to define the standards of coordinalors of the duties and services appointed counsel is paid in non-
evidence addressed in Sectivn 102 [e - associaled with designatead agents, for juvenile delinquency child custody
and f) of the Act. As these standards the serving of notice, No regutatory cases. Since state courls already have
have been developad through caselew,  change wag made in this instance, as substantial experience in paying -
it was considered-impragctical to altempt  doing so would expand the substance 6f  appointed counsel in juvenile
to £ ate definitions in i this section beyond the scope of the Act,  proceedings (because appointed counsel
with this particular Act. (24) Section 23.12. A single -1s clearly d by the U.S. .y
(7) Another group of public comments.  was received requesting that Constitution), the D conelud
requested that the designations membership criteria be published for the courts were beiter prepared to make
“exténded family" and "member of a each of the various tribes. This request the initial determination as to the . K
tribe" be defined. Both of these terms ‘will not be complied with because the bl of the fees r d by -
are defined either by tribal law or by details of bership requi are - ap attorneys. For that teason, the
tribal custom. Consequently, no . readily available through tribal regulations,provide for vouchers te be .
definitions are offered in the regulations.  headquarters offices and Bureau Area approved first by the stale court. Under -
{8) Section 23.11(5). One comment Offices. Secondarily, the body of . the regulations the Department will pay -
sought the ion of inol - infc ion req d is s as  the amount approved by the court.uniess ™"
relating to termination proceedings -+ - ~- to make its publication withinthe - .. thé Department is prepared to-say tha .
dting from juvenile deli SRR | ions unfeasible. the court abused its discretion, -
court actions. No additional wording - - (15} A Jarge number of comments The reguiationg could have asked the

was added to this section because under  received suggested a variety of changes  state courts to apply procedures and
25 U.8.C. 1903(1} only placements—not - . to be made in § 23.12. These suggestions  criteria relating specifically to *

terminations—based on acts of and the reasons they were notadopted . dependency proceedings. Those

delinquency are exciuded from coverage  are summarized as follows: - procedures and critena, of course,

of the Act. - . A number of comments were received_  would have been new to the states "=
(9) Section 23.11. A comment was . urging that the Department pay any ~ = involved since the Department ia not’

recetved which asked that notice be voucher certified to it by a state court authorized by Congress to make

made to the tribe-in all voluntary ;- without ittod i . in stales where state law-

pay
proceedings. This suggested change was  whether the court was correctin . < authonzes payment in dependency:
not adopted because the legislation does - conciuding that the Bureau should pay. pr dings. The Der Juded ;
not, in regard to voluntary proceedings, - Except with respect to the determination  administration pf the program would be - -
authorize notice to the tribe; therefore, of indigency; this recommendation has more orderiy if states could use.the
inclysion of such a regulation would be *- . not been adoptéd. Congress has directed .- procedures. and criteria they-are alre
beyond the scope of the Ac! = that these payments be made from funds - using in-other cases rather than ha
{10} Section 23.11. An additional managed by the Interior Department. As~  to apply newrulés, There are, of i
comment contended that state courts -manager of these funds, this Department..  differences between juveniles#
%
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delinguency proceedings and -
dependency proceedings. But since
delinquency proceedings more closely

T
in certain types of cases for.certain
types of representation. The Bureau is .

not authorized to pay money merely as -

-~ resemble the type of p.
covered by the Act than do the
proceedings for any other cases where
all states pay appointed counsel, they
were regarded as the best model.

Some cominenters recommended that
the deadline for the Area Director to act
on the notice be reduced from 15 days to
five days. The deadline has been
reduced to ten days, This decision was
based on a balancing of the need of
attorneys to know promptly whether
they are eligible to be paid and the
Department's need for time to conducta
review to determine eligibility,

Some commenters recommended that
income from indian claims, trust funds
and certain other sources not be
considered in determimng indigency.
Since this determination 1s the
responsibility of the state court rather
than the Department, that
recommendation has not been ad

for its slowness. A-new
subsection {g) hes been added stating
that a persen aggrieved by the failure of
the Area Director to act promptly may
treat that failure as a denial for N
purposes of adnmmnistrative appeal.

Another comment was that'the Bureau
pay for work done by an attorney on a
case he Or she, in good faith, believed '
was an eligible Indian child welfare
case up to the time that the attorney is
notified that he or she is not eligible for
Bureau payments. This comment was
also rejected because the Act does not
autharize payments based on the good
faith of the attorney. If the case is not
one cavered by the Act, the Burean is-.
not authorized to pay the attorney
regardless of that attorney’s good faith
beliefs.-

(16} Section 23.81. Two additional
comments mamlamed that state courts
should be dated to share with'tribal

For the same reason, the reguirements in
the proposed rules that indigency be
determined on the same basis as is used
in juvenile delinquency proceedings hus
been delefed. These issues may be dealt
with mn the guidelines, however,

Some commenters recommended that
the reguiations provide for tribal.
wmvolvement iu the appoiniment of
counsel. This recommendation has not
been adopted because under 25 U.S.C.
1912(b} it is the responsibility of the
court to appoint counsel. This

ibility has not been assi to
either the Department or {0 tribes. The
courts may, however, wish to seek the
assistance of either the Department or ™
the tribe 1n identifying attorneys with -
suitable expertise to take these cases.
This matter may also be inciuded in the
guidelines, *

In respense to comments, (he Bureau
Area Office to which notices of
appointments are'sent hes been changed
from the office serving the Indian child’s
tribe ta the office designated in § 23.11
for receipt of other notices, A particular
Area Office is designated for each state
lexceptions noted bejow). This approach
will mean that, in most i a state

courts all information on finat adoptive
orders for indiun childron, This
suggestion could not be incorporated
into the regulations because, again; it
calls for expansion of the content of the
iegislation beyond its iniended scope!
(171 A comment was made that a
central register be established under

§ 23.81(a] for the purpose of immediate

1lection and di 2 of informati
on adoptions. This suggestion extends
beyond the scope of the intent of the
Act.

_ {18} A comment was made calling for
the identification of the triba coust
involved with the child under section
23.81{2). This additional information
appeared unnecessary considering the
information already provided by the
stale court to the Secretary.

{19} One comment was made {hat the
Bureau insure the provision of the
remedial or rehabilitative services
required under section 102(d} of the Act.
For families lacated off-reservation, this -
can be interpreted es being beyond the
authority of the Buresu i its provision -
of services to off-reservation Indians
and is u{ax;ealisﬁc due tostaffand -

court can send all materials to the same
Bureau address. (Arizona, New Mexico,
Oklahoma and Utsh are exceptions -
noted in the reguiations.}

* One comment made the Tequest that a
provision be written into the regulations
obligating the Bureau to pay an attorney
who is found to be ineligible if the
Bureau should fail to di .

{20} Onie comment was made that the
Secretary vonduct outreach activity to
Iocate and identify prospective foster
and adoptive homes in order o assist
states in their efforts to comply with
section 105(a} and {b) of the Act. This
proposed change was not incorporated
mto the regulations, as doing so would

S dunlicati

payment before the deadline. This
comment has not been adopted.
Congress has authorized payments only

of services in
that a number of special proiects are
already engaged in the active
recruiiment of Indian foster and

adoptive families. Moreover, it should
be noted that this.issueisa..
responsibility ofthe siates and must be

met to Mifill the requirements of the Act. .

{211 One comment was made that the
Bureau publish in the Federal Register
the various tribal placement preferences
trefer to section 105(c) of the Act). This

ion was not
because the Federal Register is not
readily available to the population at
large, and it is important that the tribes
be contacted direclly on these matters.

[22) Comments were received.
containing specific objections to Burean
of Indian Affairs involvement in
regulating grants to be provided-under
Title IT of Pub. L. 95-608. The
responsibilily {or reguiating these granis
was given by the Act to the Secretary of
the Interior who in turn has fawlully - -

delegated that responsibility to the
Assistant Secretary-——indian Affairs. -
231'A number.of comments.©
questioned use of the basic Pub, L. 93~
636 Indian Self-Determination grant
reg n jormat in relation to these-. -
Indian Child Welfare Act grant -
regulations: Relaied comments also
questionéd the varous.grant application
review levels andtime frames for
h generally conform
8 format. No changes
in this regard since the Pub.
rat, and iis applicetion
review leveis and time frames for
Bureau an applicant actions, has proven
administratively feasible for both - .
Bureau and grant applicants,

[24) Some comments received from
Tribal %oveming badies recommended *
that tribes be routinely gwena .
proportionately higher ratio of available
grant funds than that given Indian
or S mn
was not adopted as-the Act does not
provide for such an advantage to tribes,

{25] Some comments objected o
§ 23.22, Purpose of grants, in its entirety.
The rationale presented was thata - -
sovereign tribai entity should not be
resiricted in any way in its decision as
10 how Federal grant funds will be

utilized. The recommendation that
§23.22 be entirely deleted was not
adopted. The Act is specificin its
direction hat grants will be made for
the establishment and operation of
Indian €hild and family service
programs with the obiective being the
prevention of the breakup of Indian
families. Section 23,22 attempts to make
that basic point and provides examples .
of such programs without restricting .
applicants to those examiples,” - -
{26) A few commerits pertained to the
application selection criteria in § 23.25
and recommended that Indian
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organizations which are not tribal .
governing bodies be able to apply for
grants for on or “near’ reservation
programs. This change was not adopted
as this Bureau is committed to :vorkmg
in a government-to-governmenl
relal%onshipvdirecuy ‘with and through
tribai government relative to Burea~

ded programs on or “near” .. .
ggervaﬁong& 1t is aiso noted that a tribal
governing body may suhgrani_or B
subcontract its grant under Qus partto
any Indian organization it wishes. X

{27) A few comments pertarned to -
funding available for grants under this
pait. One comment pownted out that
subsidy programs for adopted chnldx'-en
shiould take 1nto account that adoptions
are for life and that the grant regulations-
§ 23.22(a)(5)} should provide for

- subsidies until the adopted child reaches

ajority. Another comment
&Lmn’fenaed that § 23.27{c} should
delete reference to grant approvals
being subject to availability of funds. No
changes were made this overall

(311 A comment was made pursuant to

section 103{c) of the Act that the Bureau
give notice to.a parent that any. adoption
of a child for which the parent had,
voluntarily terminated parental nshts'
can be invalidated within two years

after the adoption if the parent can
prove fraud or duress. This R
recommendation was not adopted
because it was felt that this practice, on
a general basis, would not be in the best
interest of the children involved. If cases
anse that warrant this type of
assistance, such assistance may be
provided on a case-Dy-case basis.

-(32}) A comment was made that under-
Section 105(e) of the Act, requirements

Trished ding the

Bec.

2325 Application selection critena. |

23.28 . Request from tribal govering body or
indian organization,

2327 Crant approval limitation.

23.28 Submitting application.

2329 Agency Office review and
recommendation. 5

2330 Deadline for Agency Office action.

2331 Ared Office review ana action.

2332 Deadline for Area Office action.

2333 CentralOffice review.and decision,

2334 Deadline for Central Office action.

2335 GCrant execution and administration.

9338 Subgrants and subcontracts. -

Subpart D—Generat Grant Requirements

2341 Applicsbility.. i
25.42. Reports and availability of

should be 2d reg
content of Indian child placement
records maintained by the states: This
recommended change was not adopted
because the regulation of state social
service agencies does not fall within the
authority granted to the Secretary of the
Interior. io\ i " .

‘The authority for issuing these i

e fons Js o din5 U.S.C 301.

regard since the Bureau's app
are received from the Congress on an
annual basis and the Bureau
subsequently may only fund programs-
on a year-to-year basis dene}\dent .
entireiy upon funds appropriated by thé
Congress. -
{28) One comment recorymended that
adoption subsidy grant programs,
§ 23.22{a}(3), be extended to lfv.gal
guardians as well.as to adoptive .
parents. This recomnendation was not
adopted as legal guardians can recetve
payments for foster care from
established resources.

is 1
and sections 468 and 465 of the revised
statutes (25 U.8.C. 2 and 9}, and 209 oM
8. The primary authors of this document
are Raymond. V. Butler, Chief, Division
of Social Services, Bureau of Indian
Affairs, and Davig Etheridge, Office of
the Solicitor, Depaiiment of the Interior.
Note~The Department of the Interior has
determined that this document is not & -
significant rufe and does.not reqpnea

to indians.

23.43 Maltching share. * *-

23.44  Performing personat services. -
2345 Pesialties.

2346 Fairand uniform sesviges:

Subpart E=-Grant Revision, Cancelation of
Assumption

2351 Revisions or amendments of prants.

23.52 Assumption.

Subpart F--Hearings and Appeals

23561 Hearings. .

2302 Appeals from decision or action by
Superintendent. e R

23.63. Appeals from decision or aclion by
Area Director. B

23.64 - Appeaisirom decision of action by
Comimissioner. .

2385 Failure of Agency or Area Office-to
8ch

ot N 5

regulatory analys:s under rder Bubpart e

12044 and 43 CER Part 14, 2371 Uniform' administrative requirements
Subchapter D, Chapter I, Title 25 of for.grants.

the Code of Federal Regutations 18
ied by adding a new Part 23,

29y One t d that -
§ 23.81(b) be further clarified and
expanded regarding the release of
informaticn and method of enrollment -
for eligible Indian adopted children. It
was decided that the Chief Tribat
Enrollment Officer only will certify to
the tribe information necessary fo; R
enroliment where the parent has filed an
affidavit of confidentiality. The reason
for this change is to limit the number ol
people who might have access to this
information, and to protectits "
confidentiai nature, as the Secretary1s .
mandated to do under section 301 of this
Act. - P
(30} Some comments recommended

that grants for off reservation programs....

be provided only to governing bpdies of
Federally-recognized tribes. This "
recommendation was not adopted since
it would anduly-limit the specific role of ",
off-reservation Indian organizations..
Telative to impiementation of the Act -
which specifically authorizes grants for,
these Indian Orgamzations.

reading as follows:

.. "PART 23—INDIAN CHILD WELFARE

ACT T

Sec. N «
231 Purpose.

23.2 Definitions. ~
23,3 Policy.

Subpart B—Notice of Invoiuntary Child ~
Custody Proceedings and Paymentfor
Appointed Counsel R :
2311 Notice. R
2312 Designated tribai agent for ser
notice. = )
2313 Payment for appointea counsel in
‘state indian child custody proceedings.
Subpart C—~Grants to indian Tribes and
Indian Organizations for indian Chiid and
Famity Programs .
. 2321 Eligibility requirements. "~
23.22 - Purpose of grants,

materials.. . oo -
“23.24 Content of application.

Subpart A-—-Purpose, Definitions and Policy

“ Subpart A—Purpose, Deflnitions, an

ce of

23.23° Obtaining application instructions and-

Subpart H—Administrative Provisions

2361 Recordkeeping and information
availability. o

Subpart I-—-Assistance to Staie Couris

23.91  Assistance in identifying witnesses.”" "

23.92 Assi in identifying ters. -

23.93 Assistance in locating biological
parents of Indian child after termmatio
of adoption. o Lo

Authority: 5 U:S.C. 301; secs. 463 and 165.0f
the revised statutes (25 U.S.C.2and 8}, . -

Paolicy N

§23.1 Porpose. N

The purpose of the regulations in th
Part is to govern ihe provision of - :
administration and funding of the India
Child Welfare Act of 1978 {Pub. L. 85—
608, 92 Stat. 3089, 25 U.8.C. 19011952,

§23.2 Definltions. i
fa) “Act” means the ndian Child seefess
Welfare Act, Pubs L. 95-608 (92-3tat:sy
3073), 25 U.8.C.1901 et 56qwn: L&
(b).“Child custody.procee
shall mean and include:
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_ (1) “Foster care piacement”—any terminated sine: i th
:gt::!?t x:‘n::‘\i/;;gl 2n I‘méi.an (;hild fromits  recognized nowenigiio«l;g‘}utﬁgzeby the
d ustodian for state in which # i

tempor?ry placement in a fuster home or  descendent, in t};iygl?sstlg:‘s::(‘)’;’:jo e

institulion or he home of a guardian or degree, of any such membeér, or is .:«m

‘c:::ts:’;v_:z:tzra;v::{i ‘:k\u; x::;el;‘t_ I(g Indian.  Eskimo or Aleut or other Alaska Native,
C i child: or is considered by the Secretary of th "

returned upon demand, but where Interior to te an.indian for en 74 .

$:?;::;é§hts have not been oris dﬁ!en‘nmed tobean Indignp.:;fizie'

n i . o tegulations promui;

@) "Terminalion of parental rights™=~ chcrelary oxP Heahhg,alf:ed?l:a%itorf and
an action resulting in the termination of  “Welfare. Membership status is to. be
the pt?rent-chlld relationship; determined by the tribal law, ording
tey (3} 'Pread::plive placement"—the - or custom. . o

mporary placement of an Indian child (e} “Indian child” mea:

:J: :n foi,ﬁr home or inslitution after the unmarried person who lsns::g age of Indian offenses, a courl established
: nul!on of})aren}al rights, but prior eighteen and is either (1) a member of an o Opetated under the code or cusfom
o or in liew qf aduptive placenient; and  Indian tribe, or (2)-is eligible for of an Indian tribe, or any other. <"

{4) “Adoptive placement"—the — membership in an Indian tribe and is thy administrative body of @ tribe which is
gemgnem placement of an Inidian child . biological child of a member of a ¢ vested with authority aver child custod
;g:;?ﬂphonv l,llt:ll}dx'lﬂg any action Indian tribe, 2 ? proceedings. 1. d

ulting in a final decree of adoption. {f) "Indian child's tribe” ' In) For otfier applicable definiti
o ‘g]a‘z dlseughpgix:: "‘1); ;teg::;:‘)zll;f; . Indian tribe m which an Ing;:;ncsh(ig ‘igz tefer to 25 CIR 20.1 anid 271.2, %
which, if committed by an adlzm, v::nilcd le?ﬂbtil;?al:eegfg ;E?é‘;;aﬁi’:i?;ts}“p o EB Polley. o
gz:gf:ﬁidaﬂ tcmme in the jurisdiction a member of or1s eligible for- whois The policy of the Act and of these.

where ]‘n : f(:i"locr:l..‘rred or upon an membership in more than one tribe, the regulahu'ns is to protect Indian children,

custoq‘y B onle o;t,l(}e] proceeding, of Indian tribe with which the Indian child .;ron_x arbitrary zemoval from their

ey 1o one uo[f e parents; [t does has the more significant contacts. (Refer amm?s and tribal affiliations by

o sratus o enses, such as truancy, to (}uldelmes for State Courts-Incian - establishing procedures to mnsure that

e i y);lc: ' . Child Custody Procoedings.) measures to prevent the breakup of "'

.néhi] family member” shall {g} “Indian custodian" means any Indian families aro follawed in child

W :‘nﬂds‘]s‘ﬁ? hlaw or c\;slc:m of Indian verson{s) who bas legal custody CSS:OdY progeedirigs, This will insure

o ian cbil cusrone olr, }xl'\ghe absence  of an Indian child under tribal law. or Protadtion of the‘best Interests of Indian

o Las renomeast L shall be a person  custom or under state law or to whom obi cren and Ipdxan familics by

Who s thm e ]he'I?igo of eighteen and temporary physical care, custody, and proy;dmg assistance and funding to-

s the In i)r,; ‘\'t:' ild’s grandparent, control has been transferred by the Indian fribes and Indian organizations:

S or unete, brother or sister, brother-  parent of such child. e oparation.of child and family " -

st o oo cau;:v.nmelce or nephew, (h) “Indian organization” means any. o o6 brograms which reflect the
(d) “Tnchom , T S| eppa!-er_zt group, association, partnership, i snique values of Indian culture an

means: (1) Junisdictional.  corporation, or other legal entity owned P iote the stability and seaurity of

4 restriction by the United States:

agamst alienation, . . ;. .

{1) “State Court” means any.agent or.
agency of & State including the District
of Columbia or any territory or -

- possession of the United States or any,
political subdivisions empowered by -:
Iaw to terminate parental rights or to
make foster care piacements, -, ;

:Preadoptive placements, or-ad
Placements. . -, o
_-(m) “Tribal court” mearis'a Gourt with
i iction over child

grant authority for Indian Child dnd
. Farfuly Programs it shall be Bureau -
pﬂhc‘y to emphasize the design and -
funding of programs ta promote the =
stability of Indian families, .

related to child custod; i

Person who is a membﬁr of an Indian@y v
tribe, or who is an Alaska Native and a
‘l;rger:r’:te)grholf;; S;ngo;lal Conporation as group or community of Indians
g in sacts :mez: ell:f :lfsf;fs recognized as eligible for the services g
Psgely ct (85 Stat, provided to Indians by the Secretary s[mped B—Natice of invoiunt ry ct:l!'d

L . because of their status as Indi .
(2} Service elioibility for on or “near” including any Alaska Nalivned\'v?lrl,:;e as ::;z:{esrg:::d‘qgs 2nd Payment for
g sel

;ﬁ:g%’zgf‘ﬂ:r% :mg Family R defined in section 3(c) of the Aliska - -
i o i s el A 65 $205 ot
Pprograms under secti, ! . % BB9), s amended. . &) i 7,
Child Welfare Aif‘fg; gi{:l ngg;e Indian - (j} “Parent" means any biological pa(re)niﬂl]:;gg‘my ox&;ocauon ot the:
person who is meinbe; o.'éa onéafgﬂnh Pal’e;ltdqr parents of an Indian child or child’s t‘ribe can;l:)s(tloie A
degree or more bloog qu;m;um - any Indian person who has lawfully notice of the pendency of
descendant of a men| . -adopted an Indian child, incitidin involunitdry ehild costogy oo oo
e fnember of any }ndxaxj adoptions under tribal law or cus%cm. It in:géamgynﬁTé§a?§9&y‘ptDceEdmg .
(3) Service eligibility for off. ... :ﬁi:;‘al‘ggll}‘dehlhe unwed father shall be sent by regisu;redm maaisltifft-l: out
;ﬁ’;g ";‘;;é’gzl*;{’ 0;1: Family i !:, as not been Tetum o *_!Ceip‘ares;uesled tothie ™ -
1 ’ : For the purpose of Priate address listed in pa
Indian child and femily programs under (bil:))f(l';.‘il‘5 section.” A rfgr wph
or. proceedings-in Alab.
‘Connesticut, Delaware, District :;-1 *

Columbia, Florida, Georgia, K ck

Loulsiana, Maine, Maryrigam"l. .entucky,\ -
Massacqusens. Mississippi, New
Hampshite, New- Jersey, New York

s bare Indians,
i) “Indian tribe” means any Indian
tribe, band, nation or other organized

(k) "Reservation” means Indian - ©
couniry as defined in section 1151 of
] tates Cade, and any
lanas not covered under such section,
mlg to which is either held by the !
United States in trust for the benefit of
any Indian tribe or individual subject to

;‘eclion 202 of the Indian Child Welfare  Title 18, United §
ct (92 Stat, 3073} any person who is a.. ot cov
$§::e1;gf 4 tribe, band, or other

1zed group of Indians, inciudi
those tribes, bands, or groups e

. 3 ’ T )
proceedings and which is either a coust
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North Carolina, Penngylvania, Rhode
Island, South Carolina, Ténnessee,
Vermont, Virginia, West Virginia orany
territory or possession of the United
States, notice should be sent to the
following address: Eastern Area
Director, Bureau of Indian Affairs, 1951
Const:tution Avenue NW,, Washington;
D.C. 20245.

(2) For proceedings in Ulinois, Indiana,
Towa, Michigan, Minnesota, Ohio or._
‘Wisconsin, notice should be sent to the

Navaijo Area Director, Bureau of Indian
Affairs, Window Rock, Arizona 86515

-{10) For procesdings in' Arizona
{exclusive of those counties listed in
paragraph {b)(8) above], Nevada,or
Utah {exciusive of that county listed in
paragraph {b){8) above), notice should
be sent to the following address:
Phoenix Area Director, Bureau of Indian
“Affairs, P.O. Box 7007, Phoenix, Arizona
85011,

following address: Mi lis. Area
Director, Bureau of Indian Affairs, 831-
2nd Avenue, S., Minneapolis, Minnesots
55402."

(8) For proceedings in Nebraska,

North Dakota, or South Dakota, notice
should be sent to the following address:
Aberdeen Area Director, Bureau of
Indian Affairs, 115-4th Avenue, SE.,
Aberdeen, South Dakota 57401,

{4} For proceedings in Kansas, Texas,
and the western Oklahoma counties of -
Alfalfa, Beaver, Beckman, Blan, Bryan,
Caddo, Capadian, Cimarron, Cleveiand,
Comanche, Cotton, Custer, Dewey, Ellis,
Garfield, Grant, Greer, Harmon, Harper,
Jackson, Kay. Kingfisher, Kiowa,

Lincoin, Logan, Maijor; Noble,
Oklahoma, Pawnee, Payne,

" Pottawatomie, Roger Mills, Texas,
‘Tillman, Washita, Woods; and

: Woodward, notice should be sent to the

"following address: Anadarke Area
Director, Bureau of Indian Affairs, P.O.
Box 368, Anadarko, Oklahoma 73005.

(5) For proceedings in Montana or
‘Wyoming notice shoild be sent to the
following address: Billings Area
Director, Bureay of Indian Affairs, 316
N. 26th Street, Billings, Montana 56101,

{8} Forproceedings in Colorado or
New Mexico, {&xclusive of those New
Mexico counties listed ini paragrapi
{b}{9) below), notice should be sent to
the following address: Albuguerque
Area Director, Bureau of Indian Affairs,
5301 Central Avenue, NE., P.O. Box 8327,
Albuquerque; New Mexico 87108, |+

{7) For proceedings in Alaska notice
should be sent to the following address:
Juneau Area Direclor, Bureau of Indian .
Affairs, P.O. Box 3-8000, Juneay, Alaska
99801 . SR L

{8) For proceedings in Arkansas,. - <~
Mi 1, and all Oklah i
listed under paragraph (b){4} above,
notice should be sent to the following.
address: Muskogee Area Director,
Bureau of Indian Affairs, Federal
Building, Muskogee, Oklahoma 74401...

{9) For proceedings in the Arizona
counties of Apache, Coconino, and
Navajo; the New Mexico counties 6f
McKinley. San juan,.and Socorro; and

the Utah county of San Juan, notice

{21) For proceedings in Idaho, Oregon
or Washi notice should be sent to
the following address: Porlland Area
Director, Bureau of Indian Affairs, 1425
N.E, Irving Street, Portland, Oregon
97208. . . . -

{12} For proceedings in California or
Hawatii, notice should be sent to the -
following address: Sacramento Area
Director, Bureau of Indian Affairs,
Federal Office Building, 2800 Cottage
Way, Sacramento, California 85011.

{c) Notice shall include the following
information if known:

(1) Name of the Indian child,-
birthdate, birthplace,

(2) Indian child’s tribal affiliation,

(3) Names of Indian child’s parents or
Indian custodians, including birthdate,
birthplace, and mother's maiden name,
and -

(4) A copy of the petition, complaint
or gther document by which the
proueeding was ini d

fd) Upon receipt of the notice, the
Bureau shail make a.diligent effort to
locate and notify the Indian child's tribe
and the Indian child's parents or Indian
custodians. Such notice fay be by
registered mail with return receipt ~
requested or by personal service and
shall include the mformation provided
under subsection (c] of this section in
addition fo the following:

{1} A statement of the right of the
biotogical parents, Indian custodians
and the Indian tribé to intervene in the

. proceedings. s

{2) A statement that if the parent(s]} or
Indian custodian(s] is unable to affora
counsel, counset will be appointed-to
represent them. ... -

{3) A statement of the right of the -
parents, the indian custodians and the

not. child's tribe to have, upon request, up to

twenty additional days to prepare for
the proceedings. s
{4) The location, mailing address and
telephone number of the court.. -
{5) A statement of the right of the:
parents, Indian custodians and the « .
Indian child's tribe to petition the court
for transfer of the proceeding to the
. child's tribal coust. and their right to
refuse to permit the case to be- = =

should be sent to ihe foll g address;

69-083 0 ~ 80 - 3

2 Sha

SRS

(6) A statement of the potential Jegal
of the dings on the

future custodial and parentai rights of
the parents or Indian custodians.
{7) A statement that, since child
custedy proceedings are usually
conducted on a confidential basis, tribal
officials should keep confidential the
information contained in the notice -
concerning the particuiar proceeding..
and not revealit to anyone wha does
not need the information in order to
exercise the tribe's rights under the Act.
(#) The Bureau shall have ten days,
after receipt of the notice from the
persons initiating the proceedings, to
notify the child's tribe and parents or
Indian custodians and send a copy of
the notice to the court. If within the ten-
day tinie period the Bureau 1s unable to
verify that the child is in fact an Indian,
- or meets the criteria of an Indian child
as defined in section (4) of the Act, or is
unable to locate the parents or Indian
custodians, the Bureau shall so inform
the court prior to initiation of the
proceedings and state how much more
time, if any, it will need to complete the
search. The Bureau shall complet¢’its
search efforts even if those efforts
cannot be completed before the child
custody proceeding hegims.

{f) Upon request from a potential
participant in an anticinated Indian
child custody proceeding, the Burean
shall attempt to identify and locale the
Indian child's tribe, parents orindian
custodians for the person making the
request.

§23.12 Designated tribal agent for service:
of notice. . .

Any Indian tribe entitled to notice
may designate by resolution, or by sich
other form as the tribal constitution or
current practice requires, an agent for
service of such niotice other than the ™
tribal chairman and send a copy of the.
designation to the Secretary. The
Secretary shall publish the name and ...
address.of thé designated agent in the. -
Federal Register on an annual basis.
current listing"of such agents will be-+
maintained by the Secretary and will be,
available through the Area Offices.

'§ 23,13 . Payment for appointed counsel in-
state Indian child custody proceedings.. .
(a) When a state court appemnts ~*
counsel for an indigent party in an "
Indian child custody proceeding, for
which the appointment of counsel is ng
authorized under state iaw, the cour|
shall send written notice of the-*
appointment to the Bureau of India
Affairs Area office designated:for th
state in § 23.11 of-this part.:The n
shall include the following:
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-~ {1} Name, addréss and telephone
number of atlorney who has been
appointed.”” "

{2) Name and address of client for
whom counselis appointed, .

{3) Relationship of client to child.

(4) Name of Indian child’s tribe.

(5} Copy of the petition or camplamt.

* {6} Certification by the court that state
law makes no provision for appointment
of counsel in such praceedings.

{7} Certification by the court that the
client is indigent. - e

_ {b} The Area Director shiall certify that
the client is eligible to have his or her
appointed counsel compensated by the .
Bureau of Indian Affairs uniess:

(1) The litigation does not involve a
child custody proceeding as defined in
25 U.8.C71803(1):

_(2) The child who 1s the subject of the
litigation is not an Indian child as
defined in 25 U.S.C. 1903(4};

{31 The client is neither lhe Indian
child who is the subject of the litigation,
the indian child's parent as defined in 25
U.5.C. 1903{9), or the child's Indian
custodian as defined in 25 U.S.C.1903(6);

{4} State Jaw provides for appoiniment
of counsel in such procedings;

{5) The notice of the Area Director of

ppoi of counsel is

{6} No funds are available for such
bayments.

(¢} No jater than 10 days after receipt
of the notice of appeintment of counsel,
the Area Director shall notify the court,
the client and the atlorpey in writing
whether the client has been certified as
eligible to have his or her attorney fees
and expenses paid by the Bureau of . .
Indian Affairs. in the event that
certification is denied, the notice shall.
include wnitten reasons for that decision
together with a statement that the Area
Director's decision may be appealed to
the Commissioner of Indjan Affairs .
;nder thg provisions of the 25 CFR Part .

{d) When determining attorney fees
and expenses the court shall: .
- {1) Determine the amount of payments

“due appointed counsel by the same

Procedures and criteria it uses in

ing the fees and tobe

{e) The Area Director shall authorize
the payment of altorney fees and -
expenses in the smount requested in the
voucher approved by the court unless:

(1) The court has abused ils discretion

under stafe law i determining the

. amount of the fees and expenses; or

{2) The client has not been previousiy
certified as eligible under paragraph (c}
of this section.

(£} No later than 15 days after receipt
of a payment voucher the*Area Director
shall send written notice to the court,
the client and the attorney stating the

. amount of payment, if any, that has
been authorized. If the payment has
teen denied or the amount authorized is
less than the amount requested in the
voucher approved by the court, tge
notice shall include a written statement

provided support comparable to that for
which they would be eligible as foster
children, taking into account the.
appropriate state standards of support
{for mamtenanéé and medical needs.

(6} Guidance, légai represeniation,.
and advice to indian families invoived
in tribal, state; or Federal child custod;
proceedings. -

{7) Home improveinents programs.

{8) Preparation and implementation of
child welfare codes. An example m this
regard is establishment of a system for

i or otherwise Indian
foster and adoptivé homes.

{b} Providing matching shares for
other Federal or non-Federal grant
programs as prescribed in'§ 23.43.

§23.23 Obtaining application instructions
and i - N

of the reasons for the deci together
with a statement that the decision of the
Area Director may be appealed to the

1 under the pr of

Ci
25 CFR Part 2.
{g) Failure of the Area Director to
meet the deadlines specified in.
paragraphs [} and (f) of this section
may be treated as a denial for purposes
of appeal under paragraphs (f} of this
section,

Supart C~Grants to Indian Triies and
indian Orgamzations for indian Child
and Family Programs

§23.21 Eligibility requirements,

The governing body of any tribe or
tribes, or any Indian organization,
including malti-service Indian centers,
may apply individually or'as a
consortium for a grant under this part,

§23.22 .Purpose of grants:

Grants are for the purpose of;

(a} Establishment and operation of ~
Indian child and family service
programs. Examples of such programs
may include but are not limited to: :

[1) Operation and maintehance of
facilities for the counselihg and

-treatment of Indian families and for the
temporary custody of Indian children.
_ (2} Family assistance (inciuding

and home s), day
care, af I care

pai{i appointed counsel in juvenile
delinquency procedings.

2) qurnit approved vouchers 1o the
Area Direclor who certified eligibility
for Bureau payment together with the
court's certification that.the amount
requested is reasonable under the state
standards and considering the work
actually performed in light of the criteria
that apply In determining fees and
expenses for-appoiniled counsel in
juvenile delinquency proceedings.

e
activities, respite‘care, and employment,
{3} Employment of professional and
other trained personnel to assist the
tribal court in the disposition of
domestic relations and child welfare -
matters.
(4) Education-and training of Indians
linciuding tribai court judges and staff)
in skills relating to child and family

Application instructions and related
application-materials may be obtained
from Superintendents, Area Directors or
1he Commussioner, e
§23.24 Content of application. L.

- “Application for a grant vnder this part
- shall include: )

{a) Name and address of Indian tribai

govermiug body(s) or Indjan organization
- epplyng for a grant,

(b) Descriptive name of proiect,

- (c} Federal lunding needed, e

() Povulation direcily benefiting from
the proiect,

{e} Lengih of project,

{f) Beginning date,

{g) Project budget categories or items,

(h) Program narrative statement,

(i} Certification or evidence of request
by Indian tribe ot board of Indian
organization, "

{j) Name and address of Bureau office
to which application is submiitted;

(k} Date application is submitted to
Bureau, and

(1} Additional information pertaining

1o grant applications for funds.to be
used as matching shares will be
requested as prescribed in § 23.43.

§23:25 " Appiication selection eritetia,.. .

{a} The Commissioner or designated
representative shall select for grants
under this part those proposals which .
will-int his or her judgment best promate
the purposés of title JI'of the Act taking

«into i ion'insofar ag bl
* the following factors; .

(3) The humber of actuai or estimated
Indian ¢hild placements outside the. ~
home, the number of éctuai-or estimated
Lr}diaB family breakups, and the need for.-

y

1ce and service
{5) Subsidy programs urider which
Indian adoptive children may be

2 P a
as determined by analysis of relevant

statistical and other data available from
tribai and public court records and from
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the records of tribal, Bureau, public and
private social services agencies serving
indian children and their famllies.b
(2) The relative accessibility which
the Indian popuiation to be served under
a specific proposal already has ta .
existing child and family service
programs emp hasizing prevention of
Indian family breakup. Factors to be
cousidered in determining relative
accessibility include:
(i) Cuitural bartiers: X
_{ii) Discrimination against Indians;
{iii) Inability of potential Indian
dlientele to pay for services;
fivl Lack of programs which provide
free service to indigent families;
{v) Technical barriers created by
existing public or private programs;
fvi} Availability of Transportation to
existing programs; .
-{vii) Distance between tie Indian
community to be served under the
proposal-and the nearest existing

program; L
(viii) Quality of service provided to

Indian clientele; and .
{ix) Relevance of service provided to

specific needs of Indian clientele. _
{3) The extent to which the.proposed

. program would duplicate any existing

child and family service program
emphasizing prevention of Indian famity
breakup, taking into consideration all
factors listed in paragraphs [a) {1) and
{2) above. . .

(b) Seiection for grants under this part
for on.or “near’” reservation programs
shall be limited to the gaverning body of
the tribe to be served by the grant.
However, the governing body of the
tribe may make a subgrant or

operated and continues to operate an

*pear™ reservation program shall be
. ervalion b h

Indian child welfare or family
program.

23.26 Request from tribai governing
body or Indian organization.

{a) The Bureau shalt only make a.
grant under this part for an on or “near”
reservation program when officially
requested to do so by a tribal governing
pody. This request may be in the form of
a tribai Tesolution, an endorsement -
included in-the grant application or such
other forms as the tribal itution or

1nitially to the apprc
Supenntendent for review and
recommendation as prescribed in

. §23.29, N

(b} Area Office. An application fora -
graat under this part for an off-
reservation program shall be mitially
submitted to the appropriate Area
Director for.teview and action as
prescribed in § 23.31.

§2329 Agency Office review and

current practice requires.

{b) The Bureau shall only make a
grant under this part for an off-
reservation program when officially
requested to do so by the governing
body of an Indian organization. This
request may be in one of the forms
prescribed in (a} above and shall be
further subiect to the provisions of

-§ 23.25(c} (1),.(2), and (3} above.

§23.27 ~ Grantapproval

{a) Recommendation for approval or -
disapproval of a grant under this part
shall be made by the Supenntendent
when the intent, purpose and scepe of »h
the grant proposal pertains to or, .
involves an Indian tribe or tribes located
within that Superintendent's
administrative jurisdiction,

(b) Upon receipt of an application for
a grant under this part, the .

tendent shall: =

(2} Area Office approval, Authority
for approval of a grant application under
this part shall be with the Area Director
when the intent, purpose and scove of
the grant proposal pertains solely toan
Indiantribe or tribes, or to an Indian
organization representing an off-
reservation community, located within
that Area Director’s adisinistrative
jeusdiclion.

(b) Central Office approval, Authority
for approvat of a grant application undter

, this parct shall be-with the Commissioner
when the intent, purpose and scope of

- the grant proposal pertains {0 Indian
iribes, off-reservation communities or

Indian >D$ repr

tract with another ional
entity including but not limited to an
Indian argamzation, subiect to the
provisions of § 23.36. -

{c} Preference for setection for grants
under this part for off-reservation
programs shall be given to those off-
reservation Indian organizations which
show evidence of substantial support
from the Indian community or
communities to be served by the grant.

a,

However, the Indian or may

different Area Office adrmunistrative
jurisdictions but located within the
Commissioner's overall jurisdiction.

{c) Grant approvals under this section
shall be subiect to availability of funds.
These funds will include those which

- are:
(1) Dizectly appropriated for

(1) Acknowledge receipt of the
application in writing within 10 days of
its arrival at the Agency Office.

{2} Review the application for -
compieteness of information and
P ptly request any itional
information which may be requited to
make a recommendalion.

(3) Assess-the compieted application
for appropriateness of purpose as
prescribed in § 23.22, and for overall
feasibility.

(4) Inform the applicant, in writing
and before any final recommendation, of
&ny special problems or impediments
which may result in a recommendatinn |
for disapproval; offer any available
technical assistance requred to
overcome such problems ot :
impediments; and solicit the applicant's
written response,

{5) Recommend approvai or K

disapr 1 folk g full of»
the compieted application and forward
tt icati J to

iy

implementation of this Agt. Dis
to approvéd applicants of these
i and availdble funds will be

make a subgrant or subcontract subject
to the provisions of § 23.36. Factors to be
considered in determining substantial
support include: . )

(1) Letters of support from individaals
and families to be served;

(2} Local Indian community-
representation in and control over the .
Indian entity requesting the grant.

{3) The requirements of this
subsection do not apply in the case of an
existing multi-service Jadian center or
an off-reservation Indian organization of -
demonstrated-ability which has

based upon a formnla designed to
ensure insofar as possible that.all
approved applicants receive a
proportionately equitable share
sufficient to fund an effective program,
This formula will be published as a.
Federal Register Notice.
{2) Appropriated under other Acts for

Bureau programs which are related to

* the purposes prescribed in.§ 23.22,

§23.28 Submitling application,

e app an
the Area Director.for further action:

(6 Promptly notify the applicant.in
writing as to the final recommendation..
1f the final recommendation is for
disapproval, the Superintendent will...
include in the written notice,to the
applicant the specific reasons therefor.

{7} In instances where a joint- 5
application is made by tribes i
representing more than one Agency:
Office administrative jurisdiction, copies,
of the application shall be provided by:
the applicants to each invoived
Superintendent.for review and

ion as prescribed

ia) Agency Office. An ication for
a2 grant under this part for an'onor -+

section.
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§23.30 Deadline for agency office action.

Within 30 days of an application for a
grant under-this part, the Supernlendent
shall take action as prescribed in

§23.34 . Deadline for Central Office acti
Within 30 days of receipt of an

application for a grani under this par

the Commuss:oner shall take action as

-§ 2329, of this dline will
require consuliation with, and written
consent of, the applicant,

§23.31 Area olfice review and action.

(a} Upan receipt of an appiication for
2 grant requiring Area Office approval,
the Area Director ghall:

(1) Review the application following
applicable review procedures prescribed
in § 23.29.

prescribed in § 23.23. Extension of this
deadline will require consuitation with a
written consent of the applicant.

$23.35 Grant execution and
administration,
ia} Grant approved pursuant to
§ 23.27(a} shall be executed and
administered at the Area Office ievel.
{b) Grants approved pursuant to
§ 23.27(b) shall be executed and
at the Central Officeé level

{2} Review the S 's
recomunendatlion &s it perfains te the
application.

(3} Approve or disepprove the
application.

{b} In instances where a joint
application is made by tribes
representing more than one Area Office
; administrative junsdiction, the Area
Director shali add his or her
recommendation for approval or
I disapprovai ta that of the
i Sunenntendent and shall forward the
; ion and re dutions to the
: Commissiener for further action,

: _ {c) Upon taking action as prescribed

! 1n paragrapis [a) and (b} of this section,
the Ares Director shall promutly notify
the s a0t in writing as to the action
taken. If the action taken is disapproval
or recommendation for disapproval of
the application, the Area Director will
include 1n the written notice the specific
reasons therefor,

§23.32 Deadfine for Area Ofice action,

W.ithix} 30 days of receipt of an
apphcahon_ for a grant under this part,
the Area Director shall take action ag

provided that the Commissioner may
designate an Area Office 1o execute or
administer stch a grant,

§22.36 Subgrants and subcontracts.

The grantee may make subgrants or
subeontracts under this part provided
that such subgranits or sibeontracts are
for the purpose for which the grant was
made and that the grantec retains
administrative and finan;
responsibility over the activity and the
funds.

Subpart D~~General Grant
Requirements

§23.41 Applicability.

The general requirements for grant
adnnnistration in this part are
applicable to all Burcau grants provided.
to tribal governing bodies and to Indian
organizations under this part, except to
the extent inconsistent with an
applicable Federal statute or regulation,

§23.42 Reporls and avaliability of
information to [ndians:

Any tribal governing body or Indian

prescribed in § 23.31, Exte of this
deadline will require consultation with,
"

I 8 & grant under this
-part shell make information and reports
£o! I

and written consent of, the

§23.33 Central Oftice review and
decision.

Upon receipt of an application for a
grant requiring Central Office approvai,
the Commissioner shall:

ng that grant available to the
Indian people which'it serves or
represents. Access to these data shall be
Trequested in writing and shall be made
available within 10.days of receipt of
that request, subject to any exceptions
provided for in the Freedom of
Act (5 U.S.C. 552), as

_{a} Review the application foll
the i

I Teview
prescribed in § 23.29,

(b} Review Agensy and Area Office
recommendations as they pertam lo the
application.

(c)' Approve or disapprove the
application,

) (d] Promply notify the applicant in
writing as to the approvai or
dxsapprqval of the application. If the
application 15 disapproved, the-
Commissioner will inciude in the written
notice the specific reasons therefor.

d by the Act of November 21,
1974 (Pub. L, 93-502; 88 Stat, 1561},

§23.43 Matching share.

(2) Specific Federal laws
notwithstanding, grant funds provided
under this part for on or "near”
reservation programs may be used as
non-Federal m.;kching share in
connection with funds provided unde;
Titles IVB and XX of the Social Secir?ty
Act or under any other Federaj or non-
Federal programs which contribute to
the purposes specified in § 23.22,

(b} In the establishing, operating and
funding of Indian child and family
service programs both on, “near” or off-
reservation, the Secretary of the Interior
may -enterinfo agreements with the
Secretary of Health, Education, and
Welfare for.the use of funds
appropriated for similar programs of the
Department of Health, Education, and
Welfare, -

(c) Superindents, Area Directors, and
their designated representatives will,
upon tribal or Indian organization
request, assist in obtaining information
concerning other Federal agencies with
matching fund programs and will, vpon
reguest, providrl: technical assistance in

ications for

Eaion -
to those Federal agencies.

§23.44 Pecfocming personal services,

Any grant provided under this part
mayncluas provisions for the
perf: rce of parsonai services which
would otherwise be performed by
Federal employees. r—

§23.45 Penaities,

I any officer, ditector, agefit,
employee of, or anyone connected with

3 pieat 6f a grant, subgrant, -

¢t et subcontract under 1his part,
dogs embezzie, willfully misappiy, steal,
or oblain by faud aay of the money,
funds, S, o7 property which are the
subiect of such a yrant, subgrant,
contract or subcontract, he or she may
be subject to penalties as provided in 18
U.S.G. 1001, -

§23.46  Fair and uniform services.
. Any grant provided under this part

shall include provisians to assure the
“fair and uniform provision by the

grantee of services and assistance to all

Indians included within or affected by

the intent, purpose and scope of that

grant, B

Subpart E—Grant Revision,
Canceilation.or Assumption

§23.51 Revisions or amendments of
grants,

(a) Request for budget revisions or
amendments 1o granis awarded under
this part shall be made as provided in
§ 27614 of this Chapter.

{b) Requests for revisions or
amendments to grants provided under
this part, other than budget revisions

. referred to in paragreph fa) of this :

section, shall be made to the Bureau
officer responsible for approving the
grant in ite original form. Upon receipt of
a request for tevisions or amendments
to grants, the responsible Bureay officer
shall follow precisely the same review
Pprocedures and time specified in §23.20,

45108
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§23.52 Assumption.

fa) When the Bureau cancels & grant
for cause as specified in § 276.15 of this _
Chapter, the Bureau may assume control
or operation of the grant program,
activity or service. However, the Bureau -
shall not assume a grant program,
wctivity or service that it did not. .
administer before tribal grantee controf
uniess the tribai grantee and the Bureau

- agree to the assumption. B

(b) When the Bureau assumes control

. or operation of a grant program

cancelled for cause, the Bureau may
decline to enter into a new grant
agreement until satisfied that the cause

- Director fiils to take action on a grant

application within the time limits
established in this part, the applicant
may,at its option, request action by the
next higher Bureau official who has
approval authority as prescribed in this
part. In such instances, the .
Superintendent or Area Director who
failed to act shall immediately forward
the application and all related materials
1o that next higher Bureau official.

Subpart G—-Administrative
Requirements

§23.71 Uniform administrative
requirements for grants,
Administeati i for all

for 11 has been .

’ Subpart F—Hearings and Appeals

§23.61 Heatings. ' .
Hearings referred to in§ 276.15 of this

Chapter shall be conducted as follows:

- ja} The grantee and the Indian tribe{s)

+ -affectea shall be notified in writing, at

Jeast 10 days before the hearing. The
notice should give the date, time, places,
and purpose of the hearing,

{b) A written record of the hearing
shall be made. The record shall include
written statements submitted at the
hearing or within 5 days following the
hearing.

{c) The hearing will be conducted on
28 inf a basts as possibl

grants provided under this part shall be
those prescribed in Part 276 of this’
Chapter..

Subpart H—Administrative Provisions

" Bureau of Indian Affairs is authorized to

recesve all information and to maintain
a central file on all state Indian
adoptions. This file shall be confidential
and only designated persons shall have
access to it- Upon the request of the
adopted Indian individual over the age
of eighteen, the adoptive or foster
parents of an Indian child, or an Indian
tribe, the Divislon of Social Services
shall disclose such information as may

" be necessary for enrollment or

determining any rights or benefits

. associaléd with membership, except the

name of the biologicai parents where an
affidavit of confidentiality has been
filed, to those persons eligible to request
such information unider the Act. The.
“Chief Tribal Enroliment officer of the

disclose enrollment information relating
.10 an adopted Indian child where the
biological parents have by affidavit

§28.81 ing-and
availability.

{a} Any state court entering a final
decree or adoptive order for any Indian
child shall provide the Secretary of the
Interior within 30 days a copy of said
decree of order, together with any
information necessary to show:

*{1) Name of the child, the tribal
affiliation of the child, and the Indian

.. blood quantum of the child;

(2} Names and addresses of the
bio! parents and tiae adoptive

§23.52 Appeais from decision or action -
by Superintendent.

(a) A grantee may appeal any decision
made or action taken by a --
Superintendent under this part. Such
appeal shall be made to the Area
Director as provided in Part 2 of this
Chapter—~. .__

(b) The appellant shall provide its
own attorney or other advocates to
represent it during the appeal process.

‘§23.63 Appeals from decision oraction

- by Area Director.

- (8] A grantee may appeal any decision
made or action taken by an Area -+
‘Pirector under this part. Suph appeal

parcnis;

{3) Identity of any agency having
relevant information refating to said
adeption placement,

To assure and maintain
confidentjality where the biological
parent{s) have by affidavit requested

- their idenlity remain confidential, a
copy of such affidavit shall be provided -
the Secretary.

Such information, pursvant to Section
301{2) of the Act, shall not be subject to
the Freedom of Information Act (5 U.S.C.
552} as amended. The Secretary shall
insure that the confidentiality of such
information 1s maintained.

‘The proper address for transmittal of

f ion ired by Section 301fa}

shall be made to the C as

provided in Part 2 of this Chapter. _

- [b) The appellant shall provide its
n tor

of the Act is: Chief, Division of Social
Services, Bureau of fiidian Affairs, 1951
C itution Avenue, N.-W., Washington,

ow; or other ad
represent it during the appeal process.

- §2364 Appeais from decision or action

by Commissioner. -

(a) A grantee may appeai any decision
made or action taken by the
Commissioner under this part only as
provided in Part 2 of thia Chapter.

"(b) The appellant shall provide its
own attorney or other advocates to
represent it during the appeal process. _
§23.65 Faliure of Agency or Area Office -
to act. - -

Whenever a Superintenderit or Area - Bureau of Indian Affairs is authorized to -

D.C. 20245. The envelope containing all
such mformation should be marked
“Confidential.” This address shali be
sent to the highest court of Appeal, the
Attorney General and Governor of each
state. In some states, a state agency has
been designated to be repository for all
state court adoption information. Where
such a system 1s operative, there is no
objection to that agency assuming

reporting responsibilities for the purpose

of this Act.
(b} The Division of Social Services,

* Secretary shall assist in locating }

g ymity. In such cases, the
Chief Triba) Enrollment Officer shail
certify to the child’s tribe, where the. ..
information warrants, that the child's--
and other
entitle the child to enrollment e
consideration under the criteria
established by said tribe.
Subpart I~-Assistance to State Courts =~
§23.91 Assistance in ldentifying
witnesses. B
Upen the request of a party ia an
involuntary child custody proceading oc
of a court the Secretary shall assist in
identifying qualified expert witne:
< Such requests for assistance should
sent 1o the Area Director in the Area
where the court proceedings are. -
mitiated. Refer to § 23:11(b).
§23.92 Assistance m ldentifying
interpreters. A
Upon the request of a party o any~*
Indian child cuslody proceeding or of 8~
- cour! the Secretary shall assist in
identifying interpreters. Such requests
. for assistance should be sent to the Area-
Director in the Area where the court ;
proceedings are initiated. Refer to-
- § 23.11(b). - .
§23.93 Assistance in iocating biclogica) .
parents of Indian child after termination
adoption. . o =
Upon the request of a child placeme
agency, the court or an Indian tribe, th

: biological parents or prior Indian
custodian of an Indian adopted chil
whose adoption has been terminated:
Such requests for assistance should
sent to the Area Director in the Are:
where the court proceedings occu!

Refer to § 23.11(b)

[FR Doc. 79-23461 Filed 7-30-
BILLING CODE 4310-02-M.
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Senator MELcHER. Our first witness today i

€ . Ou is Theodore Krenzk

Acting Deputy Commissioner, Bureau of Indiyan Affairs. onee
Please proceed, Mr. Krenzke.

STATEMENT OF THEODORE KRENZKE, ACTING DEPUTY COMMIS-
SIONER, BUREAU OF INDIAN AFFAIRS, WASHINGTON, D.C.; AC-
COMPANIED BY: RAYMOND BUTLER, CHIEF, DIVISION OF SOCIAL

SERVICES; AND LOUISE ZOKAN, CHILD WELFARE SP
5 ECIALIST
BUREAU OF INDIAN AFFAIRS ’ o

lI\/Ir. K?ENZ&(]E. (grm})ld moréling, Mzr. Chairman.
am pleased to be here today to testify in behalf of the D
of b : : ¢ S ) Jepartment
Acé;voef Ilrége;or at this oversight hearing on the Indian Child Welfare
ith me are Mr. Raymond Butler, Chief of the B ’s Divisi
of Social Services, and Ms. Louise Zok e e et on
ou%V c.%ﬁtral office ’s_ocial services staff. an, ehild wealfare spocialist on
ith your permission, I wouid like to highli i
hag been sull)/lmitted for the record. © highlight my statement which
enator MeLcaER. Without objection, it wi 1 i
re%&rd %’o the end of your testimon]y. 16 will be incloded in the
_ Mr. Krenzke. In particular, I am pleased to be here today b
tgh\qas largely through the offorts of this committee that tge fgﬁlil;g
ild Welfare Act came into being. This fact is, in our judgment
trlily g l'ai‘ldtmh@rllc plelce of Indian legislation. ' !
n brief, this egislation, in the first place, provides protection f
%n}ilqn children and their families through ﬁhg establisﬁmexelct}, 10(')fn.ce(;‘1:
al(xil judicial requirements placed on State judicial systems and public
%nd.prlvage child placement agencies in relation to the placement of
tn_ ian children. Second, it authorizes several options for Indian
rlbde's to exercise certain authorities over Indian child custody pro-
](;(ia:a éﬁ)grfs f‘mallyz 5’0 further authorizes Indian tribes and Indian orga-
Iniiﬁm peo(;) 11;1:0\71 e child welfare and family services programs to the
of these are aimed at helping Indi hi in wi
e are a ping Indian children to remain with
th%}; gx 2?111];3;2?’ if at all possible, and otherwise to remain within
irst, I would like to briefly focus on actions tak
v : en by the D -
ment relative to the implementation of the act. In the};irsteplae(gar;s
prescribed by the law, copies of the act, the committee reports and
ailtexplanatlon of the act were mailed in a timely fashion to all State
3' orzleys general, Governors, chief justices, and State public welfare
1111;530 ors. Second, by January 30, 1979, a working draft of the regu-
a t1'ons was widely distributed to all tribes, States, and Indian organi-
zations. Third, during the month of March 1979, 12 public hearings
were conducted throughout the country to elicit comments and sug-
gestlonls1 for the proposed regulations. Fourth, the proposed regulations
were then published for comment on April 23, 1979, and the final
re%ﬂathons WereIpubhshed on July 31, 1979. ’
ased on an Interior Department Solicitor’s opinion, the judic
requirements imposed upon State courts were is%ued as geui]éleﬁ;?:sl

rather than regulations. Th i i :
o Nover b % 6. 19(?7%5. ese were published in the Federal Register
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Although we lack solid data at this point, it appears from the
number of notices received, from inquiries on Indian identification,
and 223 adoption reports received from 26 States, that States gen-
erally have been well informed about the act and are conforming to
its requirements.

From what we hear from the Indian country, we. believe that the
most important and critical issue pertaining to implementation of the
act is the administration and funding of the title IT Indian child and
family services program.

Tn this first year, the Bureau had a total of $5.5 million available
to implement the grant program. In contrast, it received 247 grant
applications requesting nearly $20 million. Of these, 157 were approved
as meeting the criteria of the act and the regulations, these having
a total of $11.1 million in requested funds.

Of the approved applications, 74 percent were from Indian tribes,
and 26 percent were from Indian organizations. Our written statement .
goes into more detail concerning the distribution of the grant funds.
However, a few points relating to the grants are worthy of special
mention. o ]

First, the grant process was a competitive one, and through this
process 90 applications were disapproved; 22 of those disapproved
appealed this action, thus adding to a delay in getting the funds out
to the approved applicants. o ;

Second, it should also be noted that under the act the Bureau has
accepted responsibility for a new service population: those served by
Indian organizations in urban communities. )

Additionally, under. the act a number of tribes will be reassuming
jurisdiction over child custody proceedings. Two have already been
approved for this purpose, and three more will be approved by the
Department shortly.

Third, under the formula distribution method, 42 percent did
receive the amounts requested in their proposal, indicating realistic
understanding by them of this process. The Bureau recognizes that in
future years the formula distribution will undoubtedly need to be
adjusted. It is certainly our intent to seek to improve the formula in
order to provide the best possible level of service to the most Indian
children and families in need of such services within available funds.

Tn conclusion, one other point I would like to make Is that we recog-
nize that Congress envisioned close cooperation between the Bureau
of Indian Affairs and the Department of Health and Human Services
to assure maximum use and benefits from all available resources.

This concludes my testimony, and I will be happy to respond to any
questions that you might have. ‘ .

Senator MELCHER. Fiscal years 1980 and 1981 show a unit cost per
child per month during fiscal 1979 and fiscal 1980 at $343, but decreas-
ing in fiscal 1981 to $282. The Department of Education and HEW

apparently picked up $2.4 million of costs for handicapped children,
but the decrease in unit costs does not look realistic. What happened?

Mr. KrenzkE. These child welfare service funds, that are being
referred to, relate to the cost of care for Indian children who are either

institutionalized’ or in individual foster homes, and in this case &
number of those children were handicapped children who ‘had, in
previous years, the total amount of their care in institutions paid by
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the social services funding within the Bureau of Indian Affairs. As a
result of the relatively new Education for the Handicapped Act, the
educdtional costs of their care are now being picked up, not by HEW,
but by the Office of Indian Education Services within the Bureau of
Indian Affairs.

So, a proportion that was formerly relating to the education of the
handicappeg is not reflected in that figure for fiscal year 1980. N

I just might add one additional thing on that. This does not relate

to the $5.5 million in any way that is being used to fund the Indian

Child Welfare Act; this is another aspect of the Bureau’s child welfare
activities. : :

Senator MeLcHER. 1 do not think I have gotten an answer to my

question at all. My question relates to the figure in fiscal 1979 and
1980 being $343 and a few pennies; and then in fiscal 1981 it went down
to $282 and a few pennies; and you have said, “Well, we are taking out
the handicapped portion of it.”” My question is right to the point, I
think. If you do not understand my point, I will keep going after it.

Education costs are rising. You have a base figure here that re-
mained constant in 2 fiscal years, which is entirely beyond my under-
standing because I know educational costs were rising between those
2 fiscal years. The child support costs were rising between those 2
fiscal years, but now you have them reduced, and you have said it is
just because of the handicapped funds. I think you are locked into
ahbasq figure, and you are not changing it even though the costs are
changing. '

Mr. Krenzrs. Maybe I have missed the point, but I certainly
agree with you that the total cost of care of children in institutions,
both the handicapped and the nonhandicapped, has risen. The only
point that we are making in relation to this 1s that our per-unit costs
have decreased because a portion of those costs no longer show up mn
Indian services, but a portion of those costs is also reflected in the
-education.

We certainly have no disagreement with you, that the total cost
has risen. If these had been separated out in previous years, this
would certainly reflect that. We certainly do agree with you, but we
do not feel that we are locked into a number and that our appro-
priations requests have continued to reflect the increasing cost of
care, particularly in institutional types of situations. We are endeavor-
ing to provide a service that meets the .specific needs of the
handicapped. S

Senator MeLceER. Taking the 1979 figure and separating out
whatever could have been charged against the handicapped, how
much difference is this $282 for fiscal 1981? . ,

Mr. Burier. Mr. Chairman, in 1979 the cost of the education
portion for the handicapped Indian students who were in institutional
care was about $1.8 million. -

Senator MeLcEER. How much per capita? How much of the $343
was represented by that $1.8 million, when you divided it out?

Mr. Burrer. That would represent approximately $50 per child.
. S$enator MzLcHER. Subtract $50 from $343, and you come down
o $293.

“ Mr. Butner. For 1981 it is estimated to be around $61.
‘Senator MELCHER. So you are still using the base figure.

~
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1f you are not meeting these costs, just tell.me. That s the ppigt
of Jay question. 1 is th t we are Vﬁleeti.‘ﬂg
Krenzrs. OK. I think the answer to that s that we are meel
thg/g)sts of children who require either group placement in mstl’ouftmns
and group homes or in individual foster care. I am not aware o .~Van?17
children needing foster or instiftuti(i)nal care who have been«turqe
the Bureau for lack of funds.
do»‘SVle;ut;tZ)r 1\6/\’[ELCI‘HER. T am going to refresh your memory. ‘When you
ave Congress the figures in 1979 for fiscal 1980, you were qstlmat;m%
%401 52 instead of $343.18; that was for ﬁ_sca1.'198,0. You did not-ge
it; y<'>u did not clear that through OMB; it did not show: lﬁp n y(;ﬁr
bl’xdget request. So what happened? The. costs did not.go down;. o
inued to rise. o el
CO% ?(1)11?1;;1: ju;)trtelling me what th(_a.;admmls’oratlon’s;posmonv12,. (]i
can understand ; but if you are just trying to tell me that ,thelcostsd t
pot go up and that you are meeting everything that you planned to
t understand it. T,
mef/ﬁ IKCI?;?ZOKE. T think the.basic response to your question 1s»t,_ha‘o
we have received the funding that is necessary to provide for the care
of chiidren needing placement outsitlig,of. then(‘{ own homes and to pro-
1 ind of care that these children need. Clee S
v1<;1[e;§1§1i]§1%ha(€ T am somewhat confused by -some of those ,,numbpé's
there; and if you would permit us, wenvxéﬁuidl be pleased to provide
'odditional detailed mformation on that.’. e
Soglgnzgg;tll\(/ﬁimm& 1 am referring to the Bureau’s statemept’jci) .tl}eé
Congress. It was a budget request for fiscal year 1980. Obv1ouﬁ Ly, '1'd
was made in 1979, but I do not have what date -that was: It % 10We !
that $401.52 was the estimated amount thatypuenqeded. Th&t7 id-no
show up in your budget request for 1980. This is just:what yﬁ p_ro};
vided for Congress as an estimate and you could not clear 1t t f?:l%S
OMB because when your budget came \;p it was sbﬂl_basgd on $343.
for fiscal vear 1980. Is that not correct! B
OrM:.c %gTLER. Yes, sir, for the fiscal 1980—8% request. L ea0t
Senator MELCEER. What do you mean, “for the fiscal 1980
tr”? g
re({/}f Burier. In the fiscal year 1981 budget request, the unit-cost
1 1980 is reflected as $343. - e
foggg(;%og f/%faLCHER. That is right. But just exactly a year before that,
your estimate forggsl,cal year- T be $401 : e
. .1 was going to b . R
giga?og?fgwnmﬁ. No ;gdo not misunderstand me. I am reading, off

i is 1 fiscal year.1980.
this, and this is your estimate for your request in 1 oar '
Th?s ?? what youysaid in 1979. It was going to_be $401.52:for this
fiscal year, but when you got the budget for. this fiscal year; 1t
B35 Chairman, is that i
Mr. BurLer. And the reason for that, Mr. Chairman, 1s the

Houge report we were cub $7.5 million m_,our:yzelfafredglr%?
Senate report restored $2.5. million of the House cut an _eh_ A ;1
a $5 million reduction in welfare assistance grants”over- that.

iginally requested. R
WaSSe(I)lI;a,%c])lI} h/.%rELCCIlIER. Then when you came up for yox
fiscal year 1981, you went back to $343.

1 Not received at time of printing.



38

Mr. ButLer. That was i i
. n accordance with the fund
a,ciéléa;llgo?pﬁg%?ted %(7) us by the Congress for fiscal ;2215" fsl)lg(i); ere
for fincal your Ton 1]3‘:R. es; and your request was for the same thing
r. Burrer. That is correct, Mr. Chaj
Senator MeLcHER. The point ot T amn tro i
point that I am trying t i i
ggces nottieﬂect the Increase. Were you gomgl:yt(?g usg %ﬁgzeﬁg];:’ gllﬁtt
1\?&18% UTT:E ge(%ﬁls& t;hela3 po_mtilon of OMB and the administration? v
. . 18 ba; i .
%Venator MELCHER. Thmﬁl{c;o?lr.correct, A Chafrman,
e come across this in every Department. If it ;
7 . 1 t
Zﬁ: ;;(Iilm}; you 1}ee<’1, we have to know that, despite ivﬂgt gf/}%”:’ al}r?(ti
‘mimstration’s position is. We need to have some guidance ‘on

iSTl‘ghef$343 }ess handicapped costs.
© lormula grant allocation you used to distrib b

%}220\7 ﬁlraiagits ?102‘13;73 1;’:allydlooks li}fie hit favored tlieuvgr;h:n?:ﬁailgiizl:

4 and some of the tribal units in Claliforni '
not denying that they probably needed i ot about. the bigee
tﬂb;f They_prg’?;bl% have mgrre %io‘ls)(lle;&sr)ut hat about the bigger

: you justily the grant awards for California ja?

think you can probably Justify any of them, but canaI;f%uAj'l\?:tKi?}.f 2];

The basic intent of it was to the ¢
s ) e effect that all tribes :
e A R e
I at there ne 0 be akind of bott t -
g;gsif:fe%glyogflzgn }ndngdual tribe if they were toor};let;bl}éetgrggjvfil(liléda
Saeic rvice. But let me ask Mr. Butler 1o go into detail on
Mr, BurLer. Mr. Chairma: i i
Ir., Bt . Mr, aan, there is no question ab
3&:3{: ;ﬁét}l:)al formula, was designed for this, tl?e ﬁrstoyle %%ttﬁggag‘t};e
Trith ¢ orgisnli(; é)tliglp;(s)se iln I(Illln_d that as many of the Indian tribes and
gr%nt shystem. who desired to do so could at least get into the
D the hearings that were held in M i
¢ arch 1979 in -
I\;eigpnc(l’%nt lgf }‘;he regulations, there were several coxffli;%stgez}éfvgg
four g tril‘)’z sl(é etvs;t}all"e(alli"ecg}ve}? from the smaller tribes sa; ing that the
Jrg on’s share of the money and we alZ)\,vays get left
"There was, likewise, consid testi
) 1 » considerable testimony at those hear
,10311}1% élsrl;?;‘ ehgili?ln (zxg)ganzzaﬁons who were ver§ fearfulsiha?g}lggfnfé‘?amx;
be’}‘eft vere g to get all the money and that they were going to
herefore, the pur in mind i igni i ula- dis
. y Pose In mind in designing this f la-distrib
gg)noi{sg?% l‘lolotils niii;z’% greardvc{)as to aigord as ggany Sof?ilrg:e ag;iollslgslbsfxi
r and be awarded grants as possibl
Calff ;inwlj:r{htruﬁ, Mr. Chalrm_an, that, for examplg is tlfé‘State of
€ Dureau of Indian Affairs has had no child welfare
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services program. This is the first year. There are a number of those
small groups in California. The same is true in Alaska. ‘

Senator MercuER. I think we understand that point, and I appre-
ciate your bringing up that point for both Alaska and California
because they were not organized as a tribe and the setup just did not
fit. They did not get anything. , :

Now the question is: What are you going to do after this first year?
How do we blend this out?

Mr. BurreEr. I would also comment, Mr. Chairman, that with
respect to some of the larger tribes, a number of them did have some
funding under our previously existing 1978 congressionally mandated
$3.8 million ongoing child welfare program funding.

A good example of that, Mr. Chairman, was the Navajo Tribe which
was recelving 25 percent of those available funds already.

But certamnly it is our judgment that the formula distribution
system, as the Indian tribes and the Indian organizations develop
their programs, introduce specific. programs that we will be going to
in consultation with them—a unit cost type of formula distribution.
In other words, a determination will be made, for example, of what
is the average unit cost of daycare. If a tribe or Indian ogranization
provides a daycare program.for their working families, we will .then
have a cost designed for that type of program. ,

The same will be true, Mr. Chairman, if some of the court systems
that will undoubtedly be desired by a number of the Indian tribes,
develop a cost formula based on the actual costs of delivering the type
of service that they deem desirable to meet the needs of their peopﬁa.

Senator MeLcEER. 1 am sure that the testimony we are going. to
get from the tribes themselves will help in arriving at this. I under-
stand you have been discussing how best to formulate. a plan with the

committee staff during the past several weeks; is that correct?

Mr. Burier. Yes, sir.

Senator MercaEr. Most of the $15,000 grant awards were for pur-
poses of developing child welfare programs. In light of the budget
request for fiscal 1981, it does not appear that.any of these grant
recipients are going to be able to institute the programs they have
planned during this next budget cycle.

As thin as grant money is spread, it appears questionable just what
can be achieved in fiscal 1981. That, of course, begins pretty promptly
on October 1. It is questionable what can be achieved during that
period, other than more planning grants. Can you comment on that?

Mr. BurpLer. Mr. Chairman, 1 think we only: need to reflect back
on the applications that were received this year—in the first year: As
Mr. Krenzke testified, 247 applications totaling $20 million were
received. , o

There is no question, Mr. Chairman, but that in 1981, as the Indian
tribes and Indian organizations develop their programs which will be
more costly, that with the limited funding available they will become
more competitive. There is no question about it. ) R,

Given the interest in this—and my boss may chastise me for saying
this, but T will say it anyway—and given the cost of services and infla-
tionary rates alone, I would suggest to the committee that a more
realistic figure for 1981 would be in the neighborhood of:$14 or $15
million to adequately fulfill them: Now, you may have to protect me
for saying that, Mr. Chairman, but I am being realistic. e
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Senator MELcuER. I do not think
] g . you need to be protected.
;s t}%elll?'nd of answer we want, because we have to klﬁfw ?hi%hg%:
fre la ing realistically. If we just put a little bit of money for grants
t<})lr %) t%}mmng, however, necessary that is, and we are not moving beyond
% o really implement the plans that are acceptable, then we are
nowléeally acgoznplﬁhmg the purpose of the act. '
appreciate that. We will have to struggle with that
WI}Gex_“e we can dig up the money. We would lilgzg to know thata:r% :;g
Dot Just passing legislation that gets on paper. We like to know that
(v;&;e tag:tnﬁglizﬁgimgng t](liaiggegislation and then carrying out the intent
b le on; and 1t do
apprec%tlve ofomiyand 1t es take some money. So we are very
. KRENZKE. I would just like to add one comme
N S nt to-
Ililliitiler ﬁ?fs Indicated. That is that the leadership of theoB“lr};zg&w (ff
Tod anb airs in the Assistant Secretary’s office has been aware of this
as been one of those struggles that we have from time to time. This

came down at 1 1 1
fame Jown l:. 2 point when there was particular effort relative to

%;,n(%tor MELCHE}I:.»YGS, budget cutting.
ongress, each individual—435 Members in the I
%el(liat(%rsﬁhas to bite that bullet. We.a]l say we ;angu:ebzlllgnégg
: (;lﬁi?u:e g 1111 x;:ﬁzisaxy. Then, after having bitfen that bullet, we have
{ Togra, 1 i i
e %(rle ARG negd %o lI)l;Sc ]z.re are really going to back. I think this
e are going to have to be realistic about it. We
. . t
i1:;11dge‘o, but we cannot end all of the programs that, Z&nsoar}:a%]éaéggi;i
i vgle lare going to help people. This is one that I think is Very necessa
OS : p gxildlan tpeokple, ang, in this case, children. i
» We nave to know what the minimum amount is ¢
ggltr%)oses,_land I think you have given us the right ans;)v;r%#’li‘};lgsugo?rlﬁ
ee will be very vigorous in supporting that and attempting to

we can have the funds for this one. But we ioriti
ha  fu I one. must have our priorities
a’ . . !
h?g(%l .thlS 1s a priority which this committee feels should come very
Thank you, gentlemen, for ] |
. your testimony.
[The prepared statement of Mr. Krenzke }:Eollovvs 3

PREPARED STaTEM
ENT oF Trropore C. Krk
. NZKE, Actineg Depury -
SIONER, BUREAU oF INDIAN Arrarrs, DEPARTMENT OF THE INTER?(?:[ e

i Is’:gtﬁ 26521; speak to the implementation stages of the Act. The requirements
S teotion 40z Wefie met on December 6,.1978, in which copies ‘of the Act, Com-
mitte stat!,)e A:tan an explanation of the Act were mailed by Secretary An‘druc
fo State cxneys_ General,:Governors, Chief Justices, and State Public Wel.

ors. An initial working draft of regulations was widely distributed t(;
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all tribes, states, and Indian organizations on January 30, 1979. During the month
of March 1979 a series of 12 public hearings ‘were held throughout the country
by the National Congress of American Indians and the National American
Indian Court Judges Association, under contract with the Bureau, to solicit
comments and suggestions for the development of proposed regulations. The
proposed regulations were published for comment on April 23, 1979, and the final
regulations were published on July 31, 1979.

There was some controversy over the issue of whether the Department could
promulgate regulations mandating how state courts would implement the require-
ments placed on them by the Act. The Department determined that the Act did
not authorize the Bureau of Indian Affairs to regulate state courts except in a
few limited areas where the Act gave specific responsibilities to the Department
(such as keeping adoption records supplied by the state courts). .

Therefore, only regulations that governed how the Department would carry
out the responsibilities specifically assigned to it under the Act were published
as mandatory regulations. The Department also published Guidelines for State
Courts on November 26, 1979, setting forth the Department’s interpretations of
the statutory requirements imposed on state courts.

Although we have no solid data,. based on the number of notices received, in-
quiries on Indian identification, and 223 adoption reports received from 26 states
as required by Title ITI, it appears that the states have been well informed and
are conforming to the requirements of the Act.

Now, let me turn to what we consider, and what we hear from the Indian
tribes and Indian organizations to be the most critical and important issue related
to the full implementation of the Act, namely the administration and funding of
the Title II Indian Child and Family Services Programs. In this first year, 1980,
we received carryover authority of fiscal year 1979 monies of $3 million and
$2.5 million in new money, for a $5.5 million grant program. In addition, $3.8
million is available in 1980 from on-going child welfare .programs. We received
247 grant applications totaling $19,827,033 in funding requests. .

Grants were funded on a formula basis which allocated for approved grants
a base of $15,000, plus an add-on in relationship to the percentage of the total
Indian client population to be served by the applicant, multiplied by the remain~
ing funds available after all approved grants received their initial base. Thirty-
eight percent of the applications were for grants under $25,000 and 71 percent
of these grants were funded at the level they requested. The smallest grant funded
was from the Phoenix Area for $8,666. The largest grant was a eonsortium of 41
villages from the Juneau Area at a cost of $634,227. Both grant applicants received
the level of funding requested. It should further be noted that twenty consortia
consisting of 198 tribes made grant applications, and were approved. for funding.

As you may have discerned from my earlier statements, 9(? grant applications
were disapproved by our Area Offices. This grant process was a - competitive
process—due to the large number of applications. There were twenty-two appeals
from disapproved grant applicants, which was the primary reason for the delay
in the funding to applicants during this initial period.

The Congress, in enacting this legislation, realized that full implementation
of the Indian Child Welfare Act would be dependent upon a close cooperation
between the Bureau of Indian Affairs and the Department of Health and Human
Services. Therefore, concerted efforts are being made at the administrative levels
of the Bureau and Health and Human Services to ensure that Indian people
receive maximum benefit from, and utilization of, all available resources. .

This concludes my prepared statement, and I will be pleased to respond to any
questions the Committee may have.

Senator MeLcEER. I would now like to call on our next witness:
:]éobby A(r;‘(eorge, director of social welfare, Navajo Nation, Window
ock, Ariz. ‘

STATEMENT OF ANSLEM ROANHORSE, SUPERVISORY ‘SOCIAL
WORKER, BISTATE PROJECT DEPARTMENT, DIVISION OF SOCIAL
WELFARE, NAVAJO NATION; ACCOMPANIED BY PATRICIA

MARKS

Mr. Roanrorse. Good morning, Mr. Chairman.
Senator MELcuER. Good morning.
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Before you give us your statement, is it my understanding that
Chairman MacDonald and the Navajo Nation support the Navajo-
Hopi bill as it is, lying on the Pre:adent’s desk.

Mr. Roanumorse. Mr. Chairman, I am not fully aware of the bill.

Senator MuLcuer. You are not fully aware of it?

Mr. Roanrorse. No, sir.

Senator MeLcuER. Could you get an answer for me by noon?

Mr. RoanmORSE. Yes, sir.

Senator MeLcugr. If you are not fully aware of it, we have been
fully aware of it on this committee for about 5 years now. Of course,
this committee has not been in existence for 5 years, but going back
to when it was in the Senate Interior Committee and going back to
when I served on the House Subcommittee on Indian Affairs, T have
been very much aware of the Navajo-Hopi issue. We have been spend-
ing an awful lot of time on this committee over the past year trying
to make that acceptable to the Navajo Nation.

I thought it was acceptable when we had. the bill in front of us, and
it is now on the President’s desk. If the Navajo Nation.has some
problem with it, I want to know personally, directly, myself.

Please proceed.

Mr. Roanuorsk. Thank you, Mr. Chairman, ,

My name is Anslem Roanhorse, and I am here representing Mr.
Bobby George and will present testimony on the Indian Child Welfare
Act on behalf of the Navajo Tribe of Window Rock, Ariz. With-me is
Ms. Patty Marks.

Senator MeLcaeR. Could we get those names again, please, because
they are substituted for Bobby George?

“ Mr. RoannorsE. I am Apslem Roanhorse.

Ms. Magrxks. I am Patricia Marks. , )

Senator Murcuer. Thank you very much. Please continue. "

Mr. Roanuorse. The passage of the Indian Child Welfare Act,
Public Law 95-608, was welcomed and supported by Indian tribes
throughout the country including the Navajo Tribe. Since the passage
of this legislation several States have reported and referred Indian
child welfare cases to the Navajo Tribe, and subsequently some
families have been reunited, and some are in the process of being
reunited, or other arrangements are being made in light of the best
interests of the Indian. child. .

Nonetheless, as the Indian tribes proceed with the implementation
of the act, some ambiguities begin to emerge, such as the amount of
funding, mechanism, or regard for tribal priority and authority in
child welfare.

The Navajo Tribe is concerned about the incorporation of ongoing
child welfare moneys with furids authorized under title IT of the Indian
Child Welfare Act. Our understanding is that the two program fund-
ing sources should be administered under one process; namely, the
permanently authorized grant process of Public Law 95-608. However,
the fact of the matter is that the ongoing child welfare funds will be
transferred from tribal programs already in operation. :

Apparently the Navajo Area Bureau of Indian Affairs officials and
Navajo tribal leaders were not consulted before the Bureau of Indian
Affajrs officials at the Washington level made a decision to transfer
ongoing child welfare moneys into title II of the Indian Child Welfare
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] is] : i hild welfare
decision undoubtedly affects some ongoing ¢ well:
A(l;t.teghgiogsgms. The consideration and respect for tribal prl(irlgl_es,
I;,eofaicies and defined needs are essex}thal 1ft the intent of the Indian
Child Wel Act is to be fully carriec out. '
Ch'i‘lgevzgga;%plication and grantdproctes_§ of P\ébﬁlcd%;zvsg l?gi—lg(z)iti};g
iti reen Indian tribes an izat]
allows for competition be_‘m een L ndian aizations
f ¥ The increased number ol appl
from off-reservation settings. cased T o D tions. to
for very limited funds only decrease th% Sble D dian.
j ] jority o
Tpdians in reservation settings Wn%re the majorify of Hbe eatest
children are, where the needs most exist, an Jhe greatest
for the fullest implementation
challenge and responsibility lie f entation ol So
i i i tent to protect the best m )
Indian Child Welfare Act. The m to protect the best o e
ian chil nd to promote the stability of Indian trib: _ ]
%fégl?snm}ilggfglea Whelf the availability of funds to Indian tribes 1is
reduced. i [ 1 ts should be revised
dure and regulations for awarding gran : S
togﬁlﬁ)@r?gi mrore Publ%c Law 93-638 contracting xrflechamsm which
will assure tribal priority and authority in child wel are.f the Bureau
The grant formula, as developed by the (fentrslmilcg}aze r(; - xfe e
of Indian Affairs to insure that approve appﬁ n wive o pro-
1 ‘table share efficient to fund an effective prograi,
portionslly, el the needs, especially on reservations.
not and will not truly reflect the needs, esp T e i
f developed does not take into accoun = \
:oI;](E)lxi It%rll?gl ézrisedeand Ehe high cost of various services :assocmtedf W{oeh
Indian child welfare such as legal services, transportation costs, 10ster
jcal costs, et cetera. . .
cal;lgl’lg %}17031(‘)% &g(glthe Navéjo Tribe re;;elved undlelzo ’t};f'tlhlﬁolzi Ig}l)lélr(l
ct ti 1 j 10
Welfare Act title II grant is not enough for a p(})lpll(x1 a8 o that T b
1000 people, where the number of children ag _
gzgzeég %O,OOOI,) &Ill)d where the 1andtbase cox;ers }535{3?)2()2 Sr(%lill‘(llirgnm}%‘elfé
The Navajo Tribe’s initial request amounted 53 o . The
a i the Navajo Tribe to even
allocation of $47,005 is not sufficient fort e T XX of the
this allocation as the non-Eederal matching share 10 =
12l i the Indian Child Welfare Act.
Social Security Act, as prox:1ded forin ndian O T Departraont
Presently, the Navajo Tribal Bi-State Social Servic riment
Tt 1 States of Arizona and Ne
contracts for title XX services from the g
i 1 t to the act will Turthe
Mexico, and any financial assistance purs.ltl)agB‘ e ot Carvioes
the role and responsibility for Navajo Tribal Bi- ; RN
‘wities in child welfare. Several other programs irom uf
aléjggcl)trfswigch submitted applications tt?f prqlvldsrgsﬁﬁgi crlgéc; \;(:;lgaﬁ:
1 d other services to prevent lamlly )y no
?;(z)rnvsli?ieesr:(? fo;) funding under Public Law 95-608 grants if additional
de available. : _
fu%dusr%fxz;l OIJtcxglegr State and private age(zinmes are sgﬂi nftlflilg};) g;;rgt(;f
1 ’ ic I — to expedite fu -
the intent of Public Law 95-608. In order ]
1 islati y to mandate Federal an
tion of the legislation, we ask the Congress andate B where
ios to become fully aware of the legislation ab, =
?:;L;i%li,gz%%lglsxrage financial and technical assistance to Indian tribes
i ] S. = B 0
an%noz%ggiggtl\(x ask that the Congress of the.Um‘oe%) Statgz gﬁg _11:3
complete su’pport and assistance to the Indm{l btlrl es &
organizations in making sufficient resources availabie.
Thank you.
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Senator MeELcuER. Thank
Without objectiori we arzou. i 1
. now golng to insert in th
%1;?&%127,0 1980,ﬂletter signed by Frapk E. Paul, vice c%aim;;r?coNrgvg}g
ouncil, along with correspondence from the Intér—Trib]al

Council of Ari :
Moot izona, the Department of the Interior, and the Navajo

[The material follows. Testimony resumes on p- 75.]

THE NAVAJO NATION

WINDOW ROCK,:NAVAJO NATION (ARIZONA) 86515

JUN 27 1980 PETER MacDONALD

CHAIRMAN, NAVAJO TRIBAL COUNCIL

FRANK E. PAUL
VICE CHAIRMAN, NAVAJO TRIBAL COUNCL

Senate Select Committee Of Indian Affairs
Senate Office Building
Washington, D. C. 20510

Gentlemen:

Passage of the Indian Child Welfare Act came as 2 welcomed
support to the Navajo Tribe, its children and families. -There
have already been many heartwarming success stories about the
reunification of Navajo families. The testimony today, regarding
some of these incidents, will show how family members are directly
affected and how tribal social workers and frequently social
workers from the various states have worked together cooperatively
under the Actto reunite families. B

There is one primary concern = that the Indian Child Welfare
;~ Act, through its application and funding processes not undermine
r the goals of the Indian Self-Determination Act.

While the Indian Child Welfare Act serves to strengthen the
Navajo family, and grants authority to the Tribe to regain juris-
diction over its members == the Navajo child, the funding -applica-
tion process for Indian Child Welfare grants does mot utilize any
93-638 procedures. While these procedures are not applicable to
the off-reservation organizations, they. should remain applicable
on the reservation.

I hope that your review of the Act and its regulations will
include changes in these areas.

- Frank E. Paul
Vice Chairman
Navajo Tribal Council. -

59-083 O - 80 - &4
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{(‘M@szTER TRIBAL COUNCIL==<"%

of
ARIZONA

May 16, 1980

Senator Dennis DeConcini
4104 Dirken Senate Office. Bldg.
Wasningten, D.C. 20515

AiE
commuTy

Dear senator Decomcini,

. Recent directives issued by the national office of
th?bB;.xreau of Indian Affairs will, if implemented, undermine
ribal efforts to strengthen tribal courts and to prepare in

+ other ways to carr i i i
othe y out the intent of the Indian Child Welfare

7 Werat?acn for.your information a letter of protest written
to Comﬁlssloner Hallett, a .copy of the letter sent-to trib;s
.by the BIA, and a brief summary of the effects the Bureau'
directives. will. have on tribes in the Phoenix Area. °

‘Please assigé us’ in i i 3
a s preventing implementation of
ill-considered directive. e

Sincerely yours,

Ao Hptesas

Ned Andersom

President, Inter-Tribal
Council of Arizona/

Chairman, San Carlos
Apache Tribe

Enclosures
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§ v =INTER TRIBAL CO UNCIL=—<_%

[

GOVERMING BOARD

SaLT 8vER
$2N CARLOS ApRCHE TAIBL
v Aol PRESCOTT COMMURITY

of
ARIZONA

May 15, 1980

Commissioner William Hallet
U.S. Department of Interior
Bureau of Indian Affairs
1951 Constitution Ave., N.W.
Washington, D.C. 20245

Dear Commissioner Hallet:

We are writing to protest recent actions of the B.1.A.
Washington office that will have serious adverse effects on
tribally operated child welfare programs on Indiazn Reser—
vations.

Without. consulting B.I.A. Area office personnel or
tribal leaders about the possible effects of the change, your
Washington office has announced that 3.8 million dollars of
"ongoing child welfare" funds will be transferred from tribal
programs already in operation to a grant award program undexr
Title II of the Indian Child Welfare Act, effective October 1,

1980.

The action clearly subverts the intent of Congress ex-
pressed in the Act: "to promote the security and stapility
of Indian tribes and families":

--by preventing unwarranted removal of Indian children

from their Indian homes;

~-by mandating recognition o

courts; and

~-py establishing standards for the placement of Indian

children in foster or adoptive homes. It undermines
the development of tribal courts and of family support services
that tribal governments must be able to sustain if they are
to assume greater responsibility for preventing the break—up
of Indian families.

f the authority of tribal

We are attaching a fact sheet that illustrates the effect
that the Bureau directive will have on tribally operated child
welfare programs in the Phoenix.Area.
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Commissioner William Hallet
May 15, 1980
Page Two

We urge you to rescind the recent Bureau action affecting
child welfare services; and we .urge you to consult tribal leaders
and your own field staff before proceeding further to implement
Title II of the Indian Child Welfare Act. .

Sincerely yours,

et Mot

Ned Anderson
President

cc: President Carter
Secretary of Inteiior
Congressional Delegations of Arizona,
Nevada, Utah, and California
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FACTS AND TRIBAL ISSUES ON BIA
DISCONTINUANCE OF ON-GOING CHILD WELFARE FUNDING

Child Welfare Programs Under "Ongoing Child Welfare” Funds

In 1977, at the insistence of the Congress, the Washington office

of the Bureau of Indian Affairs set aside $3,800,000 to be used for
"ongoing child welfare" programs on Indian reservations. The "ongoing
child welfare" funds were not drawn from new appropriations, but were
transferred from existing BIA programs, such as General Assistance.

BIA Area social service offices were instructed to encourage tribes to
develop their owm child welfare programs, emphasizing family. support
services, delinquency prevention programs and programs of support to
tribal courts in the disposition of child custody and child protection
cases. All parties were led to believe that the funds for tribal pro-
grams would be available on an "ongoing" basis, hence the term "ongoing
child welfare" funds.

In the Phoenix Area, the following programs were established:

Delinquency Prevention

Fort McDowell — Year—round Youth Support Program
Gila River - Year-round Youth Recreation Program
Fort Mohave ) - Summertime Delinquency
Uintah & Ouray Ute Tribe) Prevention Programs

Family Support

White Mountain Apache - Crisis Intervention and Protective
Services for Families. at Risk
Salt River Pima-Maricopa — Parent Training Program
Hualapai - Quadrupled a small.amount of "ongoing child
welfare" money by using it as match for Title XX
funds for a family support program.

Court Support

Salt River Pima-Maricopa — Foster Home Recruitment, Training
and- Supervision; Counselor for the
Youth Home

San Carlos Apache - Indian Court Services, emphasizing support

for the Juvenile Court. -
Cocopah — Tribal Court Coordinator
Nevada Inter-Tribal Council - Indian Court Services and
Community Organization

Grants under Title II of the Indian Child Welfare Act -

When an announcement was issued of grants to be made under Title II of
the Indian Child Welfare Act, many Phoenix area tribes submitted applica-
tions for programs designed to enhance or strengthen those already
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established with "ongoing child welfare"” funds. In the Phoenix Area, 28
applications were submitted. Phoenix BIA Area Office and Phoenix Area
tribes were not informed that the "ongoing child welfare" funds would be
transferred to the grant program under Title IL of the Indian Child
Welfare Act. Tribes assumed they would be competing for new money.

In a letter dated March 25, 1980 and received by tribes around April 7,
1980, tribes were informed by the Bureau of Indian Affairs that beginning
in Fiscal Year 1981, "ongoing child welfare" funds will no longer be
available. Funds for programs of family support, delinquency prevention,
or court support services will have to be obtained in competition with
other tribes and with off-reservation organizations under Title II of the
Indian Child Welfare Act. The Title II1 grant award competition is already
over for 1981, Phoenix Area tribes will be faced with scrapping innovative
programs that are already being operated successfully.

What does the recent directive mean for Child Welfare Services on Indian

Resexrvations?

Indjan Child Welfare Act

The Washington Office of BIA nas set up a competitive grant award program
with:
$2,000,000 - New money
$3,800,000 - Taken from existing "Ongoing Child Welfare" programs
$3,200,000 - Transferred from Gemeral Assistance and other existing
BIA programs

Effect on Phoenix Area

Phoenix Area- tribes now receive $660,000 in "ongoing child welfare funds."
In 1981, nine Phoenix Area tribes and two Indian organizations will receive
less than $300,000 for programs under the Indian Child Welfare Act. The
other 17 applications for Indian Child Welfare funds (or 60% of the total)
were rejected.

Phoenix Area BIA will return to paying only for out-of-home placement of
Indian children. Family support, delinquency prevention, and court support
services can no longer be encouraged. Tribes that used their "ongoing

child welfare" funds as match for other social service funds will lose both

resources.

ITCA, ‘Inc.
14MAYB0O
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United States Department of the Intenor
BUREAU OF INDIAN AFFAIRS

PHOENIX AREA OFFICE
- P.0. Box 7007
IN REPLY REFER TO: Phoenix, Arlzona 85014

March 25, 1980

Memorandum

To: Agency Superintendents, Phoenix Area
Attention: 3 Social Services

From: Area Director
Subject: Discontinuance of On-Going Child Welfare Funding - FY 1981

Information has been received from the Commissiomer's OFfice advising
us that FY-B0 1s the last year for On-Going Child Welfare funding. 1In
FY-81, these {unds will be incorporated with the P.L. 95-608 Indian
Child Welfare Act grant funds.

This change will have a direct impact on a number of P.L. 93-638
contracts now operating with on—going child welfare funds as all or
part of their funding source. We do not know when additional direc-
tives on this matter will be issued from the Commissioner:s Office.
However, there are some‘inxtlal actions to be undertaken without delay.

Your immediate attention shall be given to the following actions:

1.. Notify all tribal governing bodies within your area of Jjuris-
dxctlon that ‘we have been informed that there will be no
on—g01ng child welfare funds for allocation by, tribe or agency
“for FY-81. This inciudes special accounting components 2269
through 2277.

2. Remind all tribal governing bodies that Indian Child Welfare
grant funds are awarded on a.competitive basis. They are not
allocated on the same basis as banded funds.

3. Advise the tribes that there is no guarantee that programs
currently operated with on-going child welfare funds will be
refunded for operation in FY-81.





