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pohtxclans decried extra-legal activities,
often reacting violently to the image of
M-16-toting Indians, and challenged In-
dians to take their collective case to the
courts to test the validity of their historic
claims. At that time, the Indian people in
"""‘ne had been pursuing tribal claims to

__ir original homelands for nearly a
year in the federal courts. Their case,
which has become the cause celebre of the
Eastern Indian land claims, was gener-
ally ignored by officialdom and unknown
to the public, whose interest is rarely
aroused by the quiet pursuit of remedies
through legal channels.

In the post-termination era and for the
first time in the history of the Fed-
eral-Indian relationship, Indian gov-
ernments and individuals have access to

the courts through their own attorneys’
vigorous advocacy and through the fed-"

eral government’s recognition that, as a
matter of law, not practice of policy, cer-
tain cases must be brought. Indian people
throughout the country, following the
advise and example of the increasingly
litigious non-Indiansociety, have taken a
collage of cases into the courts at an ac-
celerative rate in recent years. Legal as-
sertions of longstanding tribal claims to
land, water and other resources have re-
sulted in numerous affirmations of In-
dian rights and equally numerous at-
tempts to dismantle decisions favorable

e Indian interest. Indian advances in
“wes-Courts have provided a national soap-
box for démonstrations of demogogic
skills by some politicians who, in 1977,
raise the spectre of an armipotent Indian

Based On 1790 Act

people brandishing weapons fashioned of

... legal technicalities and documents of an-
- tiquity and takmg aim at the heart of
'_Z‘»prlvate and corporate holdings. While

lated issue to arise since the takeover of . this reaction has accompanied most re-

Wounded Knee in1973. During that year,

cent assertions and confirmations of tri-

* bal rights, it is particularly prominent in

the areas of Indian fishing rights in the
Northwest, Indian water rights in the
Southwest and Indian land rights in the

East.
Court victories of the tribes in the East

» have evoked a flurry of political acts and

rhetoric, the substance and timing of
which indicate both the range of ignor-
ance of the facts surrounding the cases
and the lack of allegiance to the process
defined by the American system of jus-
tice. In the Congress, the potential for
legal return of tribal lands has been cal-
led “the controversy of the decade.” Bills

have been proposed to retroactiveiy :

ratify the illegal transactions through : Lo

which the tribal lands were taken——thus,
by the rewritinig of history, the bills’.
sponsors suggest that the leglslatlve-; =
branch should deny the Indians their: -
voice before the judicial branch. . i

Woven into and throughout the fabric
of the land claims controversy is the
thread of a policy articulated in another
era—might makes right. In the name of -
practicality, more than one public rep-
resentative has measured the value of
justice against the cost of property, opted
for the latter and recommended unilat-
eral extinguishment of the rights of In-
dians. Those endorsing this approach
may threaten more than the rights of In-
dian people by their view that the Ameri-
can judicial system cannot withstand the
test of large and difficult cases.
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Indian people, with ever-present his-
toric inhibition, well know the risk of tak-
~~ matters to a win-or-lose forum. Loss
« be devastating. Winning, however,
often assures continuation of exhaustive
challenges which sour the victory. Tribal
leaders in the East have maintained a
willingness to consider alternatives to
prolonged litigation, demonstrating that
theirs are not vengeance cases but,
rather, vehicles for the return of a suffi-
cient land base to assure future economic
viability and cultural survival. Until this
year there was little interest on the part
of potential defendants in entering into
settlement talks, leaving certain of the
tribes with no alternative but to file and
prosecute their cases. 1977 has seen much
activity in the various cases and claims,
which differ greatly from tribe to tribe
and state to state. At present, a negotia-
tion process is being defined in the claims
against Maine; settlement talks are un-
derway in South Carolina; mediation is
occurring in Gay Head, Massachusetts.
Elsewhere, tribal cases are at separate
stages of trial preparation and settle-
ment exploration. Everywhere, there is
the search for the ultimate and overall
solution to the Eastern Indian land
elaims, with the more thoughtful stu-
' ts of the issue having concluded that
“tére is no single magic answer short of
obtaining separate agreed upon settle-
ments or allowing each case to continue
in the courts.

It is predictable that, in the near fu-
ture, the Indian tribes and American
people will be called upon to make dif-
ficult decisions, the more honorable of
which will be based upon fact, not rumor.
It is for this reason that the following
information is provided; although it must
be emphasized that, while the facts and
background information remain con-
stant, the circumstances surrounding the
separate claims are subject to rapid
change. Others have distributed “fac-
tual” information in attempts to obtain
support for expedient solutions. Taking
the electoral adage approach—as Maine
goes, so goes the Nation— the Governor
of Maine has warned his counterparts of
massive claims within their states,
grimly predicting that “we could bank-
rupt America on the basis of $10 billion
or $25 billion per state.” The Governor
failed to note that he was using the out-

‘ i figures in the largest Indian land
% _4m to arise since the Alaska Native
settlement. He also neglected to mention
that most Indian title questions have
been settled for a century or more. Or, as

Announcements ® August 1977

it was put to the Governor by the Senate
Indian Affairs Committee Chairnlan,
“the Nonintercourse Act claims are only
restricted to a very few states because the
Congress was involved in every land tak-
ing after what happened in the original 13
colonies. . . . As my colleague, Senator
Hayakawa, said, ‘Most of the land was
stolen fair’and square from the Indians
because Congress ratified, out in the
West, each and every one of those.”
Throughout this discussion, one im-
portant fact should be kept in mind. Al-
though the Eastern Indian claims all
arise out of violations of the Indian

Nonintercourse Act,each claim in its his-
toric and modern text is different. Each
tribe once possessed a reservation and
lost that reservation through disputed
transactions. The reservations were
created under vastly different cir-
cumstances, and were lost under equally
different circumstances. The history,
habits and cultures of each of the Eastern
tribes are unique to each of the tribes.
Their contemporary history differs. Sodo
their plans and expectations for the fu-
ture. No two tribes have approached their
claims alike. And no two claims will be
resolved alike.

The Historical/Legal Basis for the
Claims

The claims of the tribes to lands in the
East are based upon state and private
takings of their lands in violation of the
Indian Nonintercourse Act (25 U.S.C.
177). The Act provides that any con-
veyance involving any interest in Indian
property which is not approved by the
federal government is void ab initio. It is
now settled law that this provision
applied to both the recognized and unre-
cognized tribes, and to tribes located
within the original thirteen states as well
as other parts of the country.

The establishment rule of law is that
transactions purporting to extinguish
Indian possession and title to Indian
lands must be executed with the partici-
pation and consent of the sovereign. This
rule, recognized by the European Na-
tions, was adopted in the “new world” to
prevent hostilities between the Indians
and non-Indians which often occurred
when Indians dealt with individual col-

onies, states or private speculators or
traders. This scheme of guaranteed fed-
eral protection of Indian lands was
adopted in the Constitution, Article I,
Section 8, and implemented by the First
Congress with enactment in 1790 of the
first of a series of Trade and Intercourse
Acts, which provided in pertinent part:

. . no sale of lands made by any
Indians, or any nation or tribe of In-
dians within the United States, shall
be valid to any person or persons, or
to any state, whether having the
right of pre-emption to such lands or
not, unless the same shall be made
and duly executed at some public tre-
aty, held under the authority of the
United States. 1 Stat. 137, 138.

Shortly after the passage of the first
Trade and Intercourse Act, President
George Washington interpreted the Act
in a speech to the Seneca Nation in New
York:

Here, then, is the security for the re-
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*“been presented is reminiscent of Un-
— ited States v:Forness;125 F.2d 928 (2d
"+ Cir.), cert.denied; 316 U.S. 694 (1942)
" +/in which the Second Circuit said:

Case Law. Development Regard-
ing Applicability of Such: De-
fenses as Adverse Possessmn

veloped on the side of the tribes in their

claims to lands taken in violation of the"
Indian Nonintercourse Act* Also. w1th- )

out exception, the courts have ruled that

the passage of time cannot defeat the tri- -
bal claims, judging as mapphcable the

defenses of adverse possession, laches,
statutes of limitations, bona fide purch-

aser for value and so forth.
X

*Pertinent cases are: Joknson v. M’I'ntosh 21
U.S. (8 Wheat.)543 (1923); Worchester v. Geor-
gia,31U.S.(6 Pet.) 515 (1932); United States v.

Santa Fe Pacific R. Co., 314 U.S. 339 (1941),

Oneida Indian Nationv. Count_y of Onéida,

US. 661 (1974); Joint Tribal Council of the -
Passamaquoddy Tribev. Morton, 528'F2d370 8

(1st Cir. 1975); Narragansett Tribe of ndxans
v. Southern R1. Land Development Co
F.Supp. 798 (D R 1. 1976).

4

o

This case tests the consequences of
thefailure of the State of New York to
comply with the provisions of the In-
dian Nonintercourse Act, enacted by
the first Congress in 1790 and
reenacted in substance ‘by sub-
sequent Congresses to the present

- : leer.Se, the lmpact of the Oneidas .
- claim will reach far beyond the boun-
"darles of the present suit.

The most recent of these rulings was -
" issued on ‘July 12, 1977, by Senior U. S. -
*District Judge Edmund Port (NDNY) in "
Without exception, case law has de- “.+an Oneida test case against two New
-+ York counties for damages for two years
- of trespass. In the 47-page opinion, Judge
“Port defined the instant issues and ad- !

o dressed the broad concern:

' case, this' particular land transac-
-; tion, the Onelda Indian Nation, or.
. even this area. Other Indian tribes :
" have 51mlar claims in several other

N .this district that, uriless Congress e
. tends the statute of limitations fo

.

occupancy of part of the subJect land dur:

The posture in- Whlch thxs case has

Although there is du'ectly beforeus
only one lease, on which the annual
rent is but $4, the question is of
greateramportance because the
‘Nation;*by resolution, has cancel-
led hundreds of similar leases.

"Nor is the problem limited to thls

states. thlgatlon brought by the‘
tribes themselves, or by the federal
government in their behalf, is al-'.
ready pending. Further suits brought +’
by the United States are imminent. *
The Department of Justice has -
alerted the United States Marshal for

such su ts_ beyond July 18, 1977,




The potential for disruption in the
real estate market is obvious and is
already being felt. News reports indi-
cate that title companies have re-
fused to insure tities in areas where
Indian land claims exist, even if law

suits have not yet been commenced.
The greater part of the disruption

and individual hardships caused by
litigation such as this could be
avoided by seeking solutions through
other available vehicles. This in no
way is intended to be critical of the
plaintiffs’ conduct. The trial of this
case demonstrated that they have
patiently for many years sought a
remedy by other means—but to no
avail. The aid of the United States as
guardian has been sought for the
purpose of instituting claims against
the State of New York, to challenge
not only the 1795 sale but other
treaties with the state. The remedy
afforded by Congress against the
United States for alleged breach of
trust has been and is presently being
pursued before the Indian Claims
Commission. Finally, it is within the
power of Congress to dispose of the
matter under the constitutional

_ delegation of power.
The aptness of what was recently

/ said by Chief Judge Kaufman is
striking. “As in so many cases in
which a political solution is prefera-
ble, the parties find themselves in a
court of law.” British Airways Board
v. Port Authority of New York and
New Jersey [footnotes and citations

omitted).
The statue of limitations referred to

by Judge Port extends to claims for
monetary damages (in trespass cases, for
example) filed by the United States on
behalf of Indian tribes and individuals.
While the Senate had long since ap-
proved an extension of the statute, the
measure had languished in the House
since mid-March, blocked by Members
intending to eliminate the claims al-
together. The increased pressures of the
impending deadline and possible court
actions served as a bottleneck in settle-
ment talks between parties who were
about to meet under less amicable cir-
cumstances. Presumably related by time
only, a few hours after Judge Port filed
his decision in Federal District Court in
..New York, the Federal District Court in
‘ew York, the House passed an exten-

%\wo’ion to the statue. With these eventsas a

background, the nature and status of var-
ious tribal reservation claims will be next
considered.
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NEW YORK: Cayuga, Mohawk and Oneida Claims

As of September, 1977, three Indian
land claims have been asserted in the
State of New York by the Cayuga, Oneida
and Mohawk Nations. The Departments
of Interior and Justice have concluded
that these tribal claims have merit and
are prepared to file on their behalf for
recovery of lands and monetary damages
for 180-plus years of trespass. The
Cayuga claim area of 62,000 acres in-
cludes a three-mile wide strip surround-
ing the northern half of Lake Cayuga in
Cayuga and Seneca Counties. The St.
Regis Mohawk claim area of 10,500 acres
adjoins the existing reservation in
Franklin and St. Lawrence Counties and
includes two islands in the St. Lawrence
River and meadow lands along the Grass
River. (The Cayugas and Mohawks are
represented in these claims by Gajarsa,
Liss & Sterenbuch.) The Oneidas’ claim
246,000 acres bordering Lake Oneida to
the southeast in the Counties of Oneida
and Madison. (The Oneidas’ research is
nearly completed on a larger claim to ap-
proximately six million acres of original
Oneida homelands, which extend in a
narrow strip through central New York
from the northern to the southern bor-
ders of the state.)

The 246,000 acres, located in the heart
of the Oneidas’ aboriginal territory, were
confirmed to the Oneida Nation in the
1794 United States Treaty with the Six

Nations of the Iroquois Confederacy. One
year later, the State of New York, em-
broiled in conflict with the new federal
government over state authority to
negotiate Indian land purchases, began a
process of systematic erosion and coer-
sion in attempts to gain title to the lands
reserved in perpetuity as Oneida lands.
Possession of practically all of the
246,000 acres was claimed and taken by
New York State through a series of il-
legal transactions (25 unratified
“treaties”) forced upon the Oneida people
between 1795 and 1842. Only a decade
prior to the first of these transactions, the
people of the Oneida Nation were hailed
as “victorious allies” in the Treaty of
1784, in recognition of their significant
contribution to the success of the Colonial
government in the Revolutionary War,
and assured of federal protection in the
possession of their lands.

“By 1846, the Oneidas’ landholdings in
New York had been diminished to a few
hundred acres,” stated Senior U.S. Dis-
trict Judge Edmund Port in his July 12
ruling in the Oneida test case. “The social
and economic pressures on the Oneidas
naturally resulted in the alienation of
their land,” continued Judge Port’s ac-
count of developments after 1795. “In ad-
dition, white settlers living in the areas
continually encroached on the Oneidas’
land. Land speculators were always urg-




‘triba
buted md1v1dual parce]s to: mdw1dua1
Indian famxhes and removed restnctlons
trar gain] because of
: they then lost :

mortgage fo ‘eclosures : By the time of the .-
Depr%smh the exten f the Wlsconsm
Oneidas’ landholdlngs ‘had decreased
from 65,000 acres to approximately 600.
“These forces which acted to deprive
the Oneldas of thelr land had a similar
adversei impact on the socxal conditions of
the Onelda"Natmn. After the Revolutlo-
nary: War;“the Oneida Nation was ex-
tremely dlsorgamzed becauseé of the dis-
placements ‘which had occurred during
the many years of fighting, first against
the French and later against the British.
The Tribe was suffering from famme and
widespread alcoholism. The poverty they
then expenenced became locked in a vic-
ious circle with the loss of their land. Th-
ese problems were complicated by the
Oneidas’ 1111beracy Prior to 1800, at the
time thé great mass of their land was lost,
only a few_ Oneidas had even a minimal
ability to understand English orally.
None could read or write. This state con-
tinued through the early 1800’s, dunng
the time of removal. In fact up{hrough

1909, the Oneida people have documented
their attempts to regain their original
_lands, petxtlomng each United States

: Passamaddoddy Tribe ==
,Pel_lobscqt N etﬁon 1_

MASSACHUSETTS

Wampanoag Tribe of Gay Head
Wampanoag Tribe of Mashpee ‘

iRHODE ISLAND
N_arragansett Tnbe

CONNECTICUT

Schaghtlcoke Tribe
Westem Pequot Tribe

Cayuga Nation*'
Oneida Nation
St. Regis Mohawk Natlon*
SOUTH CAROLINA
Catawba Tribe

*These tnbes are not presenply

emam in reservatxon commumtles m»
,/'
New,York, W1sconsm and Canada. Since

Admxmstratlon smce the turn of the cen- :




"2or and Attorney General Interior and
Justice officials announced their inten-
ion to bnng ‘actions on behalf of the
Jay 3, Oneidas and Mohawks to re-
oves _md and monetary damages for il-
egal occupatlon of more than 815,000
icres in New York State “The New York

June 8, 1977 The Onelda Natlon thx—

‘ation Committee, respondmg to the In- -

eri” ™uétice announcement, delivered
he' . wing statement to members of
he New York and Madlson Congres-
ional delegations:

“While it is not the mtentlon of the
>eople ‘of the Oneida Nation to cause un-

{ue hardshlp to our non- Onelda:
1e1ghbors in New York State neither is

t our 1ntentlon to continue our hlstory of

iepnvatlon, ‘denial and: unjust treat- - ..

nent. Qur responsxbxhty to the present
ind future generations of Oneida people
equires that we seek redress for the past
senerations of hardship. Our historic re-
ationship with the people of the United
states, however, requires that we explore
very possible alternative in order to
woid the economic disruption which pro-
onged litigation may cause in New York
state, '

“We believe the fault lies with the
-overnment of New York State and the
Inited States. It was they who promised
o secure and protect our title to these
ands forever and then broke these prom-
ses. It should, therefore, we believe, be
heir responsibility to right these cen-
uries ‘of wrongs. The burden and
var¢  p should not fall upon our
10n-w..4ida neighbors.

“We commend the Administration of
resident Carter for taking steps to re-

nnouncements s, August 1977

] {natl

*

“dress these wrongs and stand ready to
cooperate with both governments in an *

attempt to secure a fair and just resolu-
tion to these claims. It is our hope that the
federal government and New York State
would join with us in obtaining such a
resolutlon——one which could greatly re-

duce and possibly eliminate the danger of
i eviction:to ‘non-Oneida homeowners in
* “'the claim area. In the absence of a fair
:and just settlement, however, we will

ve no alternatlve but to pursue our re-
medlos, 1nc1ud1ng the ‘return of all our
e j dlclal system

threslold of the Long House; rich did

= 1hey hold themselves in’ ‘getting the mere
i sweepmgs from the door. Had our fathers
“‘spurned ‘you from it 'when the French

" were thundenng from the opposite side to

get a passage through and drive you into
the sea, whatever had been the fate of
other, natlons, we might still have had a
in; -and I might have had a country.
1808 ‘Cayuga Chtef New York.

J une 9 1977 The New York State Con-
ference of Mayors and Municipal Offi-
cials adopted a resolution presented by
Oneida Township Mayor Herbert Brewer
urging the Congress to extinguish all In-
dian claims to lands in the State because
of the “immediate need for a fair and just
settlement of all American Indian claims
based upon aboriginal title.” The resolu-
tion of the 475 New York cities and vil-

“lages found that the claims to land —

“‘aré based on allegations of aboriginal
title and of violations of laws and treaties
of the United States which occurred sev-
sral generations earlier... '

“are made against :innocent citizens,
and agamst mumclpahtles themselves,

“who were not parties to any actions which
constitute alleged violations of laws or
treaties or which resulted in the termina-
tion of possession or title of American
Indians...

“threaten to invalidate titles which
have been recognized as valid for many
scores of years and to dispossess from
their homes, farms and businesses citi-

zens who have relied on and have com- °

mitted their lives and resources to the
security and validity of those titles...
*“(and) any wrongs done .to American

Indians came about because of the -

policies and actions of state and federal

; “That no nght title and interest inan
to land of any person, ﬁrm or corporatlon

state or any political subdivision thereof, :

or any municipality therem, shall be de-.

clared invalid, and (none) shall be! (de-"
prived of right, title or. possession of -
_any lands by reason .of existence of .

aboriginal title or. violations of laws or

treaties of the United States relatlve to

aboriginal title;
“That all prior conveyances of any land
or water in any state or territory, or any

interest in said lands or water, including
hunting and fishing rights, shall be -
deemed to have extinguished any aborig-
inal title to or interest in said areas; and, .,
“That all claims based on claims of !
aboriginal right or title or use and occu-
pancy of land or water, including hunting :
and fishing rights, in any state or territ- -
ory, shall be determined by, and if found :
valid, shall be paid only by the United -

States of America.”

June 10, 1977 Representative William

F. Walsh (R-N.Y.) attempted to amend
the bill providing for fiscal year 1978 ap-
propriations for the Justice Department
by inserting the following language:
“None of the funds appropriated by this
title may be used to represent the Cayuga
Indians in any action at law or suit in
equity to recover any damages or real

property from the State of New York or .

any owner or prior owner of any real
property located in the State of New
York.” The amendment was supported by
two other Republican Members from
New York, Reps. Benjamin Gilman and
Robert McEwen.

governments as representatlves of all. "\
) people and not from the’ actlons of thosef




Opposing the amendment was Rep.
John M. Slack, Jr. (D-W .Va.), who chairs
the State-Justice- Commerce Appropria-
tions Subcommittee: “. . . if the Indians
in New York have a legitimate claim and
the Department of Justice is authorized
to represent them or authorized to be in-
volved in some way in the matter, I think
that the Department should _b_e' permitted
to do s0:-The funds provided in this bill

are to carry out programs which are au--

thorized. Therefore, I 1 urge "the defeat of
this amendmen amendment was
S ‘ a vote of 27-43.

endment’s pas-

Cayuga Nation does no :have the money
to prosecute its ¢laim; On the other hand,

6,000 residents of the cities, towns and

villages-of these two: ‘counties and the-- -

State of New York do’ not have the funds
to defend such actlon either.

“It is about time we attempt to call a
halt to the mea culpa attitude of the
United Stated Government with respect
to Indian nations. These treaties with the

Indians were exammed and found to be

valid in ‘New York more than 170 years
ago. The present breast-beatmg posture
continues to fly in the face of history. No
doubt many crimes have been committed
against the Indian nations of this coun-
try, but an equally serious crime will be
committed against the citizens of this
country if these actions against innocent
parties are allowed to continue. I think it
is totally improper for the federal gov-
ernment to finance legal action against a
group of its citizens and possibly force
upon them the unnecessary burden of
legal expense.

“I am not unsympathetic to the Indian
cause. In fact, I represent the Onondaga
Indian Reservation which is located in
my district. But this action involves some
of the finest farming and recreational
areas in the country, property valued in
excess of one-half billion dollars, includ-
mg Elsenhower College at over $3O mill-
ion.

“Two wrongs w111 notmake a right. The

.rather t.han the

) »

owners of these properties purchased
them in good faith. Title companies have
insured their title. Insurance compdnies,
banks and other financial institutions
have loaned money to mortgage these
properties. The life savings of these 6,000
residents are wrapped up in their homes
and farms.

“Now because some pointed-headed
bureaucrat with nothing better to do de-
cides the government should pursue this

claim, these people may have to go to

some tremendous legal expense to defend

" their lands. Frankly, I think it is time

decent, law abiding, hard-working tax
paying citizens of this Nation got a break.
What an innovation it would be for the

' government to come to their assistance :
for a change. Well, here is our chance.:
Limit the funds of the Justxce Depart-

ment.to the prosecutlon ‘of criminals
; ment of America;

- June 16, 1977 ;Rep. Walsh wrote a

:*Dear Colleague” letter to all Membersof -
5. the House, urging  for an extention to the
¥ gtatute of limitations on the United:

States filing of Indian claims for monet-
ary damages: “In New York State a
number of such land claims are being ad-
vanced, in particular by the Cayuga,

-Mohawk -and Oneida Nations. ‘The In- -

dians have shown some willingness to
discuss their claims out of court with the
State of New York. If H.R. 5023 is not
passed, however, the Indians will be
forced to bring their suits immediately to
avoid losing the option of seeking redress
in the court. The same situation holds
true nationwide, and if we force the In-
dians’ position by defeating H.R. 5023,

several state governments will be in the
same position as New York . . . A meet-
ing with the deputy attorney general of
the State of New York convinced me New

York and other states facing similar,

claims need more time to prepare their
cases, and that it is absolutely imperative
that we extend the deadline. The claims
by the Cayugas alone involve almost $!
billion, so 'm sure you appreciate the
scope and seriousness of this matter on a
nationwide basis . . . . The states will
need all the time they can get to assist
them in settling these claims.”

June 27, 1977 Rep. Lloyd Meeds
(D.-Wash.) presented to the Judiciary
Committee an amendment to H.R. 5023
which would prohibit the Attorney Gen-
eral from taking action on any claim for
monetary damages on behalf of anIndian
tribe or individual referred to the Justice
Department after June 1, 1977.

June 29, 1977 Interior made its final
recommendation to Justice to bring ac-
tion on behalf of the Cayugas Mohawks
and Oneidas.

July 1, 1977 Interior issued its public
announcement that Justice had agreed to
bring the three New York suits. The news
release made clear that two of the claims

“were first referred to Justice in 1975 and
the third was lmtlally referred in 1976.”

July 11, 1977 Rep. James Hanley -

(D.-N.Y)), in whose dlstnct lies a portion -
of the Oneida clai

he was con_side
“harsh legisla
Oneida cla1m :

tice and Interi; ;
that dlscussxons

letter, Hanley said: "Th
by U.S. Dlstnct Court J

the potential disruptive impac
lawsuits. Two years ago, I urged o]
and federal governments :to acc
out-of-court settlement which
have made this continued litigaf
necessary. Unfortunately, m,
were not taken seriously,
find ourselves in:our: pres

ment.” ¢ "




The President’s spec1a1 representatlve o

has expressed confidence that a;

neg~tiated settlement can be reached by
th st of the year in the Iustorlc land
claims case in Maine. Following a series
of meetings in Maine during the month of
August, Judge William B. Gunter (Geor-
gia Supreme Court, Rtd.) stated that he

will conclude his role in the matter by -
pressing for mediation and ‘settlement 4
within three months. Unless settlement

is reached within this time, he predicts®
that the economic consequences will be-

come severe within the state. Judge:

Gunter was assigned by the President in

March to study the Indian land cases in
Maine and in Mashpee, Massachusetts.”

Widely perceived as a mediator,
negotiator and representative of OMB,
he has described his role variously as
catalyst, fact-finder and “more that of a
judge.”

Earlier, onJuly15 1977, Judge Gunter
recommended that the President urge
Congressional extinguishment of the
legal rights of the Indians in Maine if
they did not acquiesce in his proposed
settlement terms. (Details of that re-
commendation appear in the chronologi-
cal listing on page 12.) The Passa-

" +ddy and Penobscot Governors
re:_ _itotherecommendationsin ajoint

statement of July 26, stating that they

were shocked that the President’s rep-

Announcements ¢ August 1977 L

he had recomm ,ded that 90% of their -
* claims be extmgulshed without compen-.

sation should they not accept his offer.
“We spent five years getting the courts to
force the federal govemment toact asour

trustee. ‘Now, thxs man says that if we

don’t accept his terms, the Presxden

" ghould protect the big timber oompan1es¢ ,

by taking away our rights, 1 ;just:don’t

samaquoddy Reservatlon
Governors Nlcholas, John Stevens of

" understand it} stated Governor Francis *:
Nicholas of the Pleasant Pomt Pas-t _

the Indlan Townshlp Passamaquoddy :
Reservation and Nicholas Sapiel of the -

Penobscot Indian Island Reservation said
that the very recommendation that the
claims should be settled was further af-
firmation of their longstanding belief in
the validity of those claims and that in
this regard, “Judge Gunter has come to
the only conclusion that any rational
man could reach.” The State’s top politi-
cal officials, Governor James Longley
and Attorney General Anthony Brennan,
have consistently maintained:that the

claims are without merit and, therefore, ,

too weak to ‘settle. However, when In-
terior and Justice concluded otherw1se
and informed the court that they inte
to file suit on the Indians’ behalf unless
settlement is rea ed the State’s pohtl-

o treaty, the federal govertiment prom-

cians recommended total extinguish-
ment of the claims in order to avoid the
test of litigation.

At the request of the White House, In-
dian, State and Congressional represen-

tatives from Maine met in late July to

discuss the recommendatlon with Judge

the “President.,
State rej ected*

ised to prov1d » us with supplies and
promised‘to protect our hunting
grounds.’ That federal treaty, how-
ever, was never ratlfied by the Con-

llion acres, half of the

‘present State of Maine) and left us }‘v’f

totally destitute. .

For 150 years we knew nothing but
hardshlp, although we did keep alive -

our vreseryatlon commumtles, our -
r languages. In 1971

".our prospects brightened consider-

.ably when we discovered that, even
though our 1777 federal treaty had
not been ratified, the state transac-
tions through wh.lch we lost our lands
were legally v01d under the 1790 fed-
eral Indian:iNonintercourse Act,

since they had not been federally ap-
proved. When we asked the federal
government .o ‘represent us in our
claims, however, the government re-
fused, saying that the Noninter-
course Act dld not protect us. We sued
the government (and the State of
Maine), and in 1975 won a decision

‘holding that the»Nomntercourse Act
and imposes a trust

does protect

gress and, in a series of transactions = -
.starting" in»l794 ‘Maine and Mas- .. :
sachusetts;took practically all .our




oy 951977 Tn its mndl,fied 1liti-

Fab
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eport the Department of the In-

- which land and trespass claims will
+be withheld at this time, we have
i agreed to work with the Tribes for a
similar just leglslatwe solution for
these cla1ms

: February 28, 1977 ‘The Justice De-
ts intention to pro-

partment announc

.an extension of tim_e to report to the
Court the Justlce m txon stated:

necessary to 'enable‘plamtxffs to

' ter violated the agreement Rep. L 0

. Penobscot people: As his views, prep ]
.by a private attorney ‘at a cost of $37,00

_urged for mclusxon of a settlement on,

adequate]y prepare proposed claims
‘discussed herein”and to coordinate
thern with other claims against major
landholders in the affected areas.

While substantial work has basn

completed additional work is re-
quired.

Second, the President has announced
that in response,to the request of the

avoid precipitous action in the Congr
regarding their htlgatlon and settler

talks. The Commssxon agreed to_ with.
hold full consideration of - the issu
commended the’ Indlan people in M
for ‘their, patlence iand statesmanshl
One Commlssmn Member

Meeds, D-Wash., within weeks of th
meetmg, pubhshed his Separate Dissent
mg Views to the Report of the Commis
sion, which included a chapter recom
mendmg extlngulshment of the lega
rights of the’ Passamaquoddy

to the Commission,:dissente
non-existent Commxssxon _positi 1,




ment was mserted into the Report YInthe
March 4 meeting, Sen. Abourezk made
the following statement:

Ithinkitis hxgh_ly commendable of
the Admimstratxén"' to come ‘out as
they have with a very positive posi-

. tlon on this, to say that we are gomg
1o help the tribes’ €
5, then that duty E

nodenying the impact that they have
had within the affected states'and
communities . . . . Yet, despite this
impact, we must support the right of
the tribes toinitiate and proceed with

W10 e £ 2l Proced

litigation to try their claims. Under

“ our Constitution and system of law,
‘every individual has a right to his ,
. day in court, whatever the ultimate
. legitimacy of the claim. If we deny it
{\'to one, we can deny it to all.
'Nevertheless, we ‘are not unsym-

pathetlc tothe local problems caused
by the’ cla1ms nor the desn'e for an

R ‘f'thelr preliuée ;
1778 Penobscot Chzef Orono to Mas-
_‘sachusetts

<—.'1nbo the pohtlcal process and the

" Jegal process, and | once they arein it

- they get screwed up against the wall.

That is not very good encouragement

for Indian tribes to do that kind of a

- thing; the same thing - we have been

- encouraging them to do, They are en-

& éi:ltled to their:day in ‘court, and I

Y ommend the Indian tribes of Maine

. for their eﬁ‘orts to negotiate this

matter in a very reasonable manner

.Idon't know about the House,

; .but I’m not going to hold any hear-
ings. ...

March 12, l977 PreSIdent Carter an-
nounced the appomtment of his special
representative in the Maine and
Mashpee cases, Judge William B.
Gunter, whose identity was unknown to
the Indians prior to the public an-
nouncement. House Interior Committee
Chairman Morris Udall (D.-Az.) and In-
dian Affairs & Public Lands Subcommit-
tee Chairman Teno Roncalio (D.-Wy.) re-
sponded to the recent events in a news
release the same day, stating that they
would ‘take a dim view” of any party not
" \rticipating in good falth in the negotia-
S —ciOnS:

‘Whatever the ultinmate merit and
legal validity of these claims, there is

Aﬁhounceménts ° E'ﬂugtjst 1977

Tnbes ‘Professor Archibald Cox (Spe

Gunter’s period of review was with 1.
resentatives of the American Land Titl
~Association; which ‘was reported in-the
: ALTA publication, Capztal Comment

Mtlztary Com andef John Allan.
' i _ ALTA representatlves met in May

expeditious solutlon and settlement

of the claims .
that there is.a serlous .effort._to

 achieve a negotlated settlement. We

understand that the Ind_1an tribes,-

the Interior Department, and the

Justice Department support this ap-
proach and have obtained consent
from the Federal District Court to ex-
tend, until June 1, the deadline for
filing the Federal suit. We also un-
derstand that, at the request of cer-
tain members of the Massachusetts

Congressional delegation, President -

Carter has agreed to appoint a Fed-
eral mediator to work toward a
negotiated settlement. At this time,
we would strongly urge this ap-
proach.

Therefore, we feel that it is inapprop-
riate for the Congress to involve itself
in the dispute at this time. Under
existing circumstance, it is our posi-

tion that the House Committee will }

initiate no legislative or oversight ac-
tivity on the matter in order to facili-
tate the possibility of a negotiated
settlement.

- express the title insurance industry’s

LS We are advised

' ‘given particular emphasis. Federal

March 20, 1977 The President’s spe-
cial representative held a “get-ac-
quainted meeting” with the State and In-
dian Governors and their counsel, the
Maine Congreggional dnlpanncn’ In-

terior and Justice officials and members
of the President’s legal and public rela-

. ' tions staff. Judge Gunter, who charac-

. terized hisrole as thatof a catalyst, “'was
_never to call a meeting of all the parties.
';Subsequently, Judge Gunter held sepa-

rate sessions with all of the above parties,
rivate interests, members of other East-
rn states’ Congressmnal delegatlons, .
.fpresentatlves of the Office of Manage- .
nient and Budget and the chairmen of

the PassamaquoddyTn
ation) and others.
Oné'meeting held durin Judg

with Judge William B. Gunter.
The purpose of the meeting was to .

. ¢oncern with pending and potential
ndian land claims. The uncertainty
: of status of land titles in Maine and
- Mashpee because of such claims was .

Legislative Action Committee .: .
Chairman Dawson described the dif-* =~
" ficulties of transferring land in the '
‘claim’ areas because of the inability
of sellers to provide assurance of :
marketable title. Dawson also stated
that the interest of ALTA is essen-
tially identical to that of the land
owners. As long as thereis a question
regarding title to property, he
explained, hardship and injustice
will be experienced by land owners
holding property in good faith.

Inorder to alleviate these inequities,
the ALTA representatives recom-
mended that any federal legislative
solution include the following two in-
gredients: (1) land owners, purchas-
ers, lenders and local tax authorities
must be assured that existing titles
are marketable and insurable; and




(2) land owners must not be subject to
financial liability for trespass dam-
ages or any other forms of damage.
Judge Gunter stated at the meeting
that his primary concern is to relieve
the economic uncertainties that have
resulted from the Indian claims.
However, the judge stated that if
legislation is proposed to extinguish
aboriginal title, he feels confident
that the Indians would challenge
such extinguishment on constitu-
tional grounds unless it provides full
compensation for the value of the ex-
tinguishment title.

Judge Gunter indicated that he had
been told that the Maine Indian
tribes, the Passamaquoddys and
Penobscots, have placed a claim as

12

high as $25 billion to reflect the full
compensation for.the value of 12t%
million acres in Mame that are under
dlspute

ALTA Special Indian Research
Counsel John Christie, Jr., stated
that he is confident Congress could
devise a solution that would be up-
held constitutionally and agreed to
furnish the judge with a legal
memorandum in support of this posi-
tion. Later in May, ALTA forwarded
to the Judge a legal analysis indicat-
ing that a legislative proposal can
be—and should be—developed to re-
solve the hardships and inequities
that have resulted from the pending
Indian land claims. It was contended
that such legislation would clearly be

' injustices to the Indian people.” Their re-
. quests for the mediation effort and for
* consultation prior to the annnouncement

. ..samaquoddy and Penobscot case went;

" the facts; I have met and conferred with

~ forth with a recommendation that, in my

within the power of Congress to enact
and would not give rise to any valid
fifth amendment claims. Presently,
ALTA’s Indian Land Claims Com-
mittee is structuring a legislative
approach and language that would
protect present and past land owners
from financial hablhty or, any other
form of damages and would make cer-

tain that present titles are marketa-

all affected parties” without extinguish-
ing “those Indian claims which are
meritorious and thus repeating historical

of recommendations regarding the Pas

unanswered.

July 15, 1977 Judge Gunter submitted
his written recommendation to the Pres
ident: L
L = o S
A. MY ASSIGNMENT

My assignment was to examine the
problem created by these claims for ap-
proximately ninety days and then make a
recommendation to you as to what action,
if any, you should take in an attempt to
bring about a resolution of the problem.

I have not acted as a mediator in this
matter; my role has been more that of 2
judge; I have read the law and examined

affected parties and their respresenta-
tives; I have attempted to be objective;
realizing that no one person can ever at-
tain total objectivity; I have tried to come

Native American Rights Fit




mentloned, 0% TR . i ..
I have concluded that the states of
Maine and Massachusetts, out of which
Mame was" created in 1820, bear some

adverse econoxmc consequences already o

by it within the claims area.’ Therefore,
we have the unusual situation of the Fed-
eral Govemment bemg, in- my mind,

- ~+hat seek to divest private property own-
's and Maine of title toland that has
heretofore been considered vahd titl

prwate property owners owmng property :
within‘the ‘claims area and against the
State of Matirie for the propertxes owned

Y “’1

e'called you the Town De-:
d Wh_en you gave us peace ,

merlts gnd i“demerxts of these’ pending
claims. However, my recommendatlon is
not. based e ntlrely on my personal as-
sessment in that area. History,

s economxos, “social science, justness, and

practxcahty are additional elements that
have had some weight in the formulation
of my x ecommendation.

pnmanly responsible for the creation of : My'recommendatlon to you is that you
the problem, and it is now: placed ina

position by court decisions of havmg to: ..
compound the problem by court actions. ,;'“
"7 theus and benefit of the two tribes, this

" recomm d to the Congress that it re-

solve thls"problem as follows:
(1) Approprlate 25 million dollars for

“The* P secutlon of these cases. by the « '

(2) Require the State of Maine to put
together and convey to the United States,
as trustee for the two tribes, a tract of
land consisting of 100,000 acres within
the claims area. As stated before, the
State reportedly has in its public owner-

_ship in-the claxms area in excess of
: 400,000 acres::

(3) Assure | the two tnbes that normal

W1 - Bureau of In apAﬁ'mrs beneﬁts will be
ﬁsomewhere betwee' "”400;000 : 8ccord




(2) and (4) above, the Congress should
then, upon obtaining tribal consent to ac-
cept the benefits herein prescribed, by
statutory enactment extinguish all
aboriginal title, if any, to all lands in
Maine and also extinguish all other
claims that these two tribes may now
have against any party arising out of an
alleged violation of the Indian Noninter-
course Act of 1790 as amended.

(7) If tribal consent cannot be obtained
to what is herein proposed, then the Con-
gress should immediately extinguish all
aboriginal title, if any, to all lands within
the claims area except that held in the
public ownership by the State of Maine.
The tribes’ cases could then proceed
through the courts to a conclusion
against the state-owned land. If the
tribes win their cases, they recover the
state-owned land; but if they lose their
cases, they recover nothing. However, in
the meantime, the adverse economic con-
sequences will have béen eliminated and
Interior and Justice will have been re-
lieved from pursuing causes of action
against private property owners to divest
them of title to land that has heretofore
been considered valid title.

(8) If the consent of the State of Maine
cannot be obtained for what is herein
proposed, then the Congress should ap-
propriate 25 million dollars for the use
and benefit of the tribes (see paragraph
numbered (1)), should then immediately
extinguish all aboriginal title, if any, and
all claims arising under an alleged viola-
tion of the 1790 Act as amended, to all
lands within the claims area except those
lands within the public ownership of the
State. The tribes’ cases could then pro-
ceed through the courts against the
state-owned land. If the tribes win their
cases they recover the land; but if they
lose their cases they recover nothing
against the state of Maine. However, in
the meantime, they will have received 25
million dollars from the United States for
their consent to eliminate economic
stagnation in the claims area and their
consent to relieve Interior and Justice
from pursuing causes of action against
private property owners to divest them of
land titles that have heretofore been con-
sidered valid.

It is my hope that the Congress can
resolve this problem through the im-
plementation of numbered paragraphs
(1) through (6) above. Paragraphs (7) and
(8) are mere alternatives to be utilized in
the event consensual agreement cannot
be obtained.

L T N N N
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Reaction to the proposal was im-
mediate. One-half hour after receiving
the recommendation, and minutes before
Judge Gunter’s press conference, Presi-
dent Carter called the proposal “fair, very
judicious and wise.” Judge Gunter later
told reporters that the President “wants
to think about it some more” and “to
study it in a little more detail.” The
Maine Congressional delegation called it
a “positive step toward resolution of a
very complex issue,” but would make no

“definitive statement” until “numerous -
questions” raised by the proposal were
answered.

Senator Abourezk called the recom-
mendations “precipitous” and “devoid of
fairpess and understanding of the histor-
ical nature of the land claim.” Sen.
Abourezk stated that Judge Gunter “was
appointed to mediate,” but, “instead, the
recommendation by Judge Gunter seeks
to interfere in the controversy by recom-
mending that the legal rights of the In-

Massasoit, Chief of the Wampanoags

Native American Rights Fund




1t the recomniendatlon is| that Judge’;"’
.:unter has_ acted as though he were con- .

‘ The 1mphcatlon of the 1mbalance is that

Gunter’s proposal, which has not yet been
accepted by either the President or the
state or Indian tribes, may cloud the legal

nghts of the Indians. Gunter’s proposal
‘appears to depnve the two tnbes of their

‘pl'n'sue their land claims in’ Fed-

In numerous expressions of public con-
cern, including a three-page telegram
w1th an ll-page listing of signatories,
President Carter was urged not to adopt
the proposed approach by top Democratxc
and Republican leaders in Maine, five
former Commlsswners of the Bureau of

that domlpate the an _'economy

as well as the ‘big seven paper compames

'. GOVERNMENT'S CONTRIBUTION TO-

. MONSTRATES THAT ONE WHOSE PRIM-

CONSISTENTLY INDICATED THEIR WIL-
;- LINGNESS TO mscuss A NI GOTI.ATEDl

SETTLEMENT THEY.HAVE 'NEVER'
ASKED THAT THE MATTER, BE REMOVED
" FROM NORMAL LEGAL” CHANNELS."
YOUR REPRESENTATIVE HAS NEITHER
ATTEMPTED TO MEDIATE BETWEEN THE
. PARTIES NOR NEGOTIATE THE FEDERAL

'* HIS PROPOSED. SETTL :MENT WER
. “PULLED OUT OF A HAT,” ACCORDING TO
ALL ACCOUNTS OF HIS 7/15/77 PRESS

" :;'TRUST OBLIGATIONS TO INDIANS AND
“TQ TELL THE WORLDTHATTHE UNITED‘

"SINCE GEORGE WASHINGTON. TO RE-
. TURN TOIT NOW CAN ONLY REOPEN THE
'WOUNDS OF A DISHONORABLE PAST,
: BRING SHAME TO THIS COUNTRY AND

. PRODUCE FUNDAMENTAL DISRESPECT

) STITUTIONALLY MINDED PEOPLE

. 'TATION TO FOLLOW WHAT MUST SEEM
v‘AN EXPEDIENT SOLUTION AND IN-
_STEAD IMMEDIATELY APPOINT A

. TARY SETTLEMENT OF THIS DISPUTE

kGHTTOTAKELANDORCLAIMSTO
LAND FROM INDIAN NATIONS BECAUSE
THEY, ARE SMALL, THIS ATTITUDE, ALL
00 PREVALENT AT VARIOUS TIMES
ING ‘OUR HISTORY, HAS BEEN RE-'
JECTED BY EVERY HUMANE AND /
THOUGHTFUL AMERICAN PRESIDENT :t

FOR THE RULE OF LAW, NOT ONLY
AMONG INDIANS BUT AMONG ALL CON-

WE URGE YOU TO RESIST THE TEMP-

MEDIATOR TO SEEK A TRULY VOLUN-




SOUTH CAROLINA Catawba Claim

On August 30 1977 the Department of
the Interlor 5a;14nounced that the federal
tion on behalf of the Catawba Tribe for
return of 144 000 ‘acres in South
Carolina. Concludmg a year’s review of
the Catawba T?l?eslltlgatlon equast by :

transaction resulting in the loss of the

Catawba Tribe in 1763 at the Treaty of

- Augusta with the British Crown. In re-

turn for secured possession of these re-
servation lands, the Catawbas ceded a
tract of land 60 miles in diameter, In
1840, the State of South Carolina

: ‘negotiated a transaction with the

Catawba Indians, which purported to ex-
tinguish Indian title to the 1763 reserva-
tion. The Umted States was not a par-

ticipant in the transaction, nor did the

ongress approve the alienation of the
Catawba Indian’ Reservation. It is this

4,000 acre Cétawba Reservation which

achieve an out of court solution. The set-
tlement talks have ‘Centered on the de- G

Claims Settlement Act which would in-
clude the establishment of a Catawba Re-

servation and trxbal development fund,
as well as feder: ecogmtlon for the

many of th f
his role in%

fRe" Kenneth Holland - :




1 daryfof the Natlo ’

“tance by the Tribe to both state and fed-
* eral authorities, no action was taken to

‘protect the Catawbas in the possession of -
their land. In 1840, in response to pres- '
gure from the lessees of Catawba lands,
the State of South Carolina acted to ex- .
: ‘tinguish Catawba Indian title to the:
2144,000-acre reservation. On March 13,
7 1840, the Treaty of Nation Ford was ~

:‘ sl_gned by the Catawba Indians and the
: Commissioners representing the State of
South Carolina. On December 18, 1840,

the South Carolina legislature ratlﬁed‘ ,‘
'and conﬁrmed the treaty Because the ‘

or consented to the alienation of the

. Catawba Reservation as requiréd by the

Indian Nonintercourse Act, the Catawba
Tribe retains the right to use and occupy

- the lands of the 15-mile square tract.

I ST, Py A N

act, begun aﬁer_the‘ earher Treaty of
me Tree 'Hill, was completed This sur-
ey by Samuel Wyly clearly delinéates

*Desplfe repeated requests for assis-"

the new home for the Catawba Indians.

The treaty also called for additional
ayments totaling $16,000 to be made by

the State to the Catawbas, and as a result
the State sporadlcally appropriated vary-

* ing amounts of money for the welfare of -
i the Catawba Indlans In’apparent recog- -
“nition of its unfulﬁlled obligations, the

State continued to appropriate funds in a

sporadic manner long after the sums re-
quired by the treaty had been paid. The
Tribe continues to reside on the 630-acre

‘reservation to this day

In 1848 and again in 1854, Congrws
enacted legislation authorizing the use of
federal funds to remove the Catawbas to
Indian country west of the Mississippi.
The federal monies were not spent be-
cause of the failure of the Catawba Tribe
to find a new reservation.

In the early 1900’8, the Catawba Tribe

petltloned the Umted States for assis- _

tance in securing'a’ ‘réturn of its reserva-
tion or payment of tompensation for its

While the failure of penurumﬁce of the
: State under the tréaty is not relevant to
,the federal cause of actxon, xt ig interest-

;‘agam in 1939 Ieglslatmn ‘which ‘would

842 the State mstead purchased for
2,000 a 630-acre fazm within the boun-
dary of the original 1763 reservation as ‘

loss. On June 29, 1909, the Commissioner
of Indian Affairs denied the petition of
the Catawba Tribe. The Tribe’s petition

* was supported by several extensively re-

searched briefs which argued that the re-
servation was lost in violation of the In-
dian Non:-Intercourse Acts and therefore
the United States was under a duty to
prosecute the claim for the Tribé. The
Tribe’s request was apparently denied

,because the Department of the Interior

v1ewed the Catawba Indians as “State

- *Indians,” notmthstandmg the fact that -
‘Congress had acknowledged in 1848 and
1854 the tribal soverexgnty of the-é .

Thr ghout the 1930’s“’e ol
made to'bring the Catawba Indians u
der, federal Junsdlctlon In 1937 and

have extended federal jurisdiction over .
the Catawba Tribe was introduced but
not reported out of conimittes, appa-
rently because of opposition within the
Department of the Interior. With the :
failure of the proposed legislation, the
Bureau of Indian Affairs entered into
negotiations with the State of South -
Carolina and the Tribe to provide limited

' assistance for a rehabilitation project.

These negotiations culminated in a 1943
Memorandum of Understanding -

“‘whereby the State of South Carolina

purchased a 3,434-acre reservation, en- -

-tirely within the boundary of the original

1763, 15-mile square reservation. The
State conveyed the 3,434 acres to the Sec- -
retary of the Interior in trust for the

- Catawba Tribe of Indians. The State did

not convey the 630-acre “Old Reserva-
tion” to the United States.

The Tribe organized under the Indian
Reorganization Act and adopted a con-
stitution and bylaws which were ap-
proved by the Secretary of the Interior.
Pursuant to the Memorandum of Under-
standing, the Bureau of Indian Affairs
provided limited services to the Catawba
Tribe, mostly in the areas of soil and
moisture conservation and timber re-
source management. Civil and criminal
jurisdiction remained in the State of
South Carolina and education remained
the responsibility of the State. Neither
the Department of the Interior nor the '
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i " Catawba Indians have ever maintained
that the United States assumed full
i guardianship jurisdiction over the
o Catawbas despite the use by the Depart-
‘ ment of the Interior of the Indian Reor-
ganization Act as authority to acquire
sty lands for the rehablhtatlon of the Tribe.

: »In estabhshmg thxs hm1ted and unique

vﬁras aware of the exis- '
lved claim arising out ,

nnguish Indian title to the reservation.
But the unresolved claim has persisted to
thls day and the State has penodxcally

to'the leglslature that the treaty had not
. been carried out and that an “informal”
‘experiment had been developed which :
would allow the Catawba Indians to re-
Slde on a farm near their old reservation.
‘Aslateas 1941, the State was attempting, .
through the purchase of the small federal
reservation, to reach a final settlement
- with the Catawba Indians. The attempt

‘was unsuccessful The Catawba Tribe be- -
heves that 1t is in its mterest as well as

upon Catawba Reservation lands and in-
deed the State of South Carohna itself, to




Connecticut, Massachusetts and Rhode Island

The following five tribal claims to
lands within the States of Massachusetts,
Connecticut and Rhode Island are in var-
ious stages of trial preparation, some
having been in the courts for several
years, with mediation and negotiation
occuring to varying degrees in the nor-
mal course of litigation. B

This section will outline those tribal
cases in the courts as of September, 1977
to be presented in greater detail in sub-
sequent issues.

Wampanoag Tribal Council of
Gay Head v. Town of Gay Head

" In this suit, the Wampanoag Tribal
Council of Gay Head is seeking return of
approximately 250 'acres of

“town-owned” land, although the Tribe’s
potential claim could include all of the

town area, 3,600 acres. Over a year ago,
the Town began seeking a negotiated set-
tlement to the case. The first negotiating
session was held last November and, on
December 9, 1976, the Town voted to cede
243 acres of “common land” to the Tribe.
The transfer of this land would require
enabling legislation by the State of Mas-
-sachusetts. The Gay Head Taxpayers As-
,ociation, representing the non-Indian
landholders, protested legislative action
prior to the establishment of overall own-
ership. On July 8, at the request of all
parties, Massachusetts Governor
Dukakis appointed Harvard Law School

Dean Albert M. Sacks to mediate in the
dispute. Mediation is underway and con-
tinues as of date of publication.

Mashpee Tribe v. New Seabury
Corporation

The Mashpee Tribe is seeking a decla-
ration of ownership to approximately
13,000 acres in the Town of Mashpee,
Massachusetts, and has exempted from
their claim all individual homeowners
within the claim area. The defendants
include the Town of Mashpee, rep-
resented by Attorney James St. Clair,
and the State of Massachusetts, several
real estate developers, a utility company
and a nationwide group of title insurance
companies. Judge William B. Gunter, the
President’s special representative, has
been assigned to study the case.

The area of Mashpee was guaranteed
to the Tribe by the Plymouth Colonists in
1685. At that time, the Colony pledged
that the land would be perpetually owned
by the Tribe's descendants and that it
would never be sold without the consent
of all of the Indians of Mashpee. In 1869,
the State Commissioners sought the
opinions of the Mashpee Indians of a plan
to end the Tribe’s ownership of the lands
and to allot them to individual Indians or
sell them at auction. The large majority
of the Tribe voted against any plan to
make their lands alienable. Nonetheless,
the State adopted laws, in 1870, which
resulted in the alienation of virtually all
of the Tribe’s territory.

Few non-Indians moved into Mashpee,
however, until shortly after World War
11, when a wave of development began
which continued until the filing of this
lawsuit, This massive development
brought a large influx of non-Indian resi-
dents, who took control of the Town gov-
ernment away from the native popula-
tion and who closed off access to the many
ponds, rivers and shore areas of Mashpee,
preventing the Indian people from con-
tinuing their traditional activities of
shell-fishing and related endeavors. This
process was gradually eroding the way of
life of the Mashpee Indians and these
grievances, as well as the historic viola-
tion of their rights under both the Nonin-
tercourse Act and the promises of this
country’s first European colonists, led to
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the filing of their claim for recovery of
their ancestral lands, -

The Tribe hopes that this suit will en-
able it to preserve the remaining open
space and wetlands ‘of Mashpee, which
still cover most of the land, and half the
massive overdevelopment which could
destroy: their territory. The Tribe has
made a series of settlement proposals to
the Town, based on, the conservation of

most of theé 3 remaining open spaces, and -

has oﬁ‘ered to shara that open land with

20

The defendants will attempt to chal-
lenge the Mashpee Indians’ very exis-
tence as a Tribe at a trial now scheduled
for October 17. The Tribe views that at-
tempt as a strategy of desperation and is
preparing to present its own members
and a group of expert historians and an-
thropologists to refute what the Tribe re-
gards as an outrageous attack upon its
identity and heritage. The Tribe will
show that its members and their ances-

-tors have lived. together continuously

upon this same land for more than three
centuries. The Tribe will also show that,
while they have been forced to coexist

‘with the colomsts who arrived in Mas-
- sachusetts ‘inthe: '1600’s and their de-
scendants, ‘th y-have retained their tri- -

" ‘motion was demed A stay. n li

the idea of termination and deny the )

right to survival of the Mashpee Tribe,
and to repudiate the first promises made
by white Americans to Native Ameri-

cans, will be the focus of the forthcoming {

litigation.

Narragansett Tribe v. Southérn
Rhode Island Land Development
Corporation and Narragansett
Tribe v. Murphy *:

In 1880, the State of Rhode Island pur-
ported to dissolve the Narragansett tri-

soverelgn 1mmumty gro

case and the Tnbe is makmg progress in
neégotiating a settlement. with property

owners. The Tribe is preparing.a settle-
ment proposal through which part of the

undeveloped land would return’ to the
Tribe, with landowners receiving com-

pensation from the federal government; — -

¥ <

Western Pequot Tribe of Indians
v. Holdridge Enterprise, Inc., and
Schaghticoke Tribe of Indians v.
Kent School Corporation -

In the first action, the Western Pequot
Tribe is seeking the return of 800 acres of
land. In the second action, the
Schaghticoke Tribe seeks the return of
approximately 1,300 acres of land. The
Tribes’ complaints allege that the aborig-
inal and reservation lands of the Tribes
have been taken from them without the
consent of the federal government in vio-
lation of the Nonintercourse Act.

In recent months, the Tribes have won
two important decisions in Connecticut
which held that affirmative defenses
based on passage of time cannot bar
claims by Indian tribes under the Nonin-
tercourse Act. Western Pequot Tribe of
Indians v. Holdridge Enterprises, Inc.,
Civ. No. H-76-193 (D. Conn.) (Ruling on
Motion to Strike, March 4, 1977);
Schaghticoke Tribe of Indians v. Kent
School Corporation, 423 F. Supp. (D.
Conn. 1976). These decisions followed an
earlier opinion by Judge Pettine in Nar-
ragansett Tribe of Indians v. Southern

Native American Rights Fund

bal government and require sale of the/l"
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s g¢ Island Land Development Corpo-
on, 418 F. Supp. 798 (D. R.1 1976).

',", the Western Pequot case, the defen-
ged the defense that claims

8 8150 raised th
or the Nonintercourse Act could only
ihrought by the United States. The
7 4 denied the Tribe’s motion to strike
- defense without prejudice in order to
% the United States an opportunity to
Pie whether it would participate and
een no decision to date.
theSchaghticoke case, both sides are
41 the middle of discovery and prep-
n for trial. One defendant in the

to deed to the Tribe the land
in this suit in exchange for a
easement which would be ob-
i t to the Federal Power
he return of this land is highly sig-
t to the Tribe because it now cuts
he Tribe from access to the
tonic River.

today are the Pequot? Where are
Narragansett, the Mohican, the
et, and other powerful tribes of our
They have vanished before the

before the summer sun.
1811, Shawnee Chief Tecumseh.

usion

oted earlier, the Indian land
ns differ vastly in their sets of histor-
d contemporary facts, reflecting

N S

Ation. In the process of pursuing its
each tribe is evaluating its inter-
2ds and organization, as well as its
Felationship with both the United
and the individual states. Dif-
relationships will emerge. Some
may retain their state relation-
hlle others may seek to establish
1S with the United States. From
ocess should emerge enlarged and
reservationsin the East, with the
Indian nations joining with the
of the West to give a broader
g-ve of Native Americans in the
J,A‘States‘, From this process will

s therefore, both a new profile of .
AIndians and a new understand- {8
fitxve America, past, present and

S R o
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placed on the suspension calendar for
© June 6 as A non-controversial bxll (A

nder tha nens

unaer u.l.c P

“An amendment to the statute of hm1
tatlons ‘provisions in' 28 U.S.C.: 2415 . 7

was slgned into law on August 15, i.w 7.. . two-thirds vote is neede
1, cedure for suspension of the rules.) Dur-

*Democratic Caucus Chairman Tom Foley
(D-Wash) mamtamed that the bill was

ssional opponents. of the four and

fmal process of seeking compromise with~

- House returned from its holiday t to ‘con
-one-half year extension began an infor- .

nate testmony, Rep George Danielson
(D-Cal) Chairman of the House Sub-
committee on Admm1strat1ve Law and
Governmental Relations, reported an
1dentlcally amended bill to the full

-Commlttee reported the bill without ob-
Jectxon and the House J ud1¢1ary Commit-
, ,tee_approved theextensionbya 26-5 vote.
A y 27 the Senate passed S. 1377 by
yus consent and HR. 5023 ‘was

etha United States, of its own volition has

“the bill’s managers Rep. William Cohen

. : ' ok (R-Me.), supported a two-year ‘extension
request for a three-yea_r extenslon‘for the
Passamaquoddy an Penobsco clalms :

maintaining that he was informed by the

. President’s special representative in the

Maine case that the administration

drus, on June 16, wrote to the mana

two-year period will have the same de-
leterious effect we have predicted from a
faJlure toextend the statute at all; that is,
a sudden filing of massive cases, leading

may be overlooked in the effort to timely
file larger, known cases.”
Rep. Meeds, for himself and Rep. Foley,

- offered the Judiciary. Committee an

amendment for a two-year extension
with the exception that “no such action
shall be brought by the Attorney General
on the basis of matters referred to him by
a Federal agency or department unless
such referral was made before June 1,

~ 1977.” Rep. Morris Udall (D-Ariz.), in a
~ June 29, “Dear Colleague” letter, urged

rejectlon of all amendments, stating that

" Following an hour’s debate, the rule was
- granted by a 299-0 vote. ¥

1977 urgmg his colleagues to “support
backed an extension of lesser time. To ..
arify this point, Interior SecretaryCecxl:} any oontmuatxon of this process of dig-
‘ging’ up these old, infectious claims.” The
-~ six Hous

g delegatlon had objected to the proposal i

gers that “any amendment to extend the *
: statute of limitations for a ‘one- or

the "Foley Amendment would in effect,

“tinguishing the cause of action itself.
* This result would, at the minimum, raise

assumed the role of trustee for these
people and their rights and resources./

Unt‘il we ar readv o v-np“r]‘ofo 4“'\9"

rolé—until we are ready to return to the

disastrous Indlan policy of the
1950’s—we. have a legal and moral obli- .. .
gatlon to pursue "diligently, our respon-

,—f"\

:dent mgned the 30-day measure as ‘the

‘sider the granting of a rule for H.R. 5023

On July'12, Rep. Foley offered t
Meeds-Foléy amendment with the refer-
ral restriction date changed to July 18,

an amendment that will put to final rest

members of the South Carolma

a July 7."Dear Colleague,” statmg ‘that

E the BIA to mvestlgate and promptly for-
to economic disruption in several areas of r ‘»
‘the country, and injustice to smaller .. 71
valid claims of Indian individuals which .~

suit in their own right, or to the extent
that there are defenses which are in-
applicable to the United States but, . .
applicable to a tribe, a provision attempt- %"
ing to retroactively bar the Attorney :
General from commencing suit on a
tribe's behalf will be tantamount to ex-

serious constitutional questions because
it would retroactively extinguish a prop:

(Cont'd on page 24)




i Supreme Coﬁrt Declares Rosebud Re,sérvationv Diminished

Last‘Apnl the Umted States Supreme
“aurt ruled that three-fourths of the orig-
1Rosebud Sioux Reservation i in South

vakota is not part of the present reserva-

tion area. The Tribe had requested ajudi-
cial declaratmn that the. reservatxon

boundan estabhshed by Co’"'gress in —

.

was held in'trust by the United States for
the beneift of the Tribe and all its mem-

" bers. In 1887, Congress passed the Gen-

erg_l A _lnfmnnf Act, commonly known as
“thé Dawes Act, and this Act served as a
model for the various allotment statutes
gubsequently enacted for individual res-
.ervations.: Typlcally, an allotment act
prov1ded for a land selection for each In-

.idian’ family suitable as a homestead for

'farmmg or ranching. :
iy .The allotments were to be held in trust

d, and then conveyed outright

fded for, the settmg amde of land

Rosebud case ‘and th .
issue generally,ﬂ is® necessary to
examine the allotmen penod .

From the begmmng, the pohcy of the

United States in its administration of In--.....

dian affairs hasfluctuated between one of
similating the Indlans into the
_.dinstream of American society to one of
preserving tribal existence and internal
independence. The fifty-year period from
approximately 1880 101934 was an era of °
assimilation, marked by, the allotment’
policy. Although vanous motlves have*
been assigned to the reasons for the pol-’
icy—mainly that it was designed to
satisfly white settlers eager for Indian
lands—its avowed purpose was to make
Indians independent of both their tribes
and the federal government. This was to
be accomplished by breaking up the re-
servation land base into individual land
holdings. Prior to this, reservation land

*“Termination” and “terminate” are
used in this article to indicate congres-
sional action to end the reservation
status of a certainland area. They refer to
reservation status and not to recognition
of tribes. By contrast in the termination
era of the 1950’s and 1960’s, Congress
terminated the reservation status and
tribal status of some tribes by removing
federal recognition and the associated
trust responsibilities of the United
tes. “Disestablishment” is used inter-
_.angeably with “termination.” Either
term can refer either to an entire reserva-
tion or a portion thereof.
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government intended that

-this pohcy would convert the Indians

from thelr trxbal traditional ways of life
to the life styles of the white farmers and
ranchers, and that 25 years would be am-

.ple_time for this transition. The policy . -

unquestlonably envisioned eventual
termmatlon of the allotted reservations.

‘The allotment policy, however, was a
fallure Tribal Indians did not turn into

“farmers and ranchers in one generation;
. ‘federal aid had to be continued since
ifamlhes were not making sufficient in-

comes from their allotments; and most

is'whether Indxan reservatlons, or por-_ ;.

an allottee or his heirs. Some

.and the states have jurisdictio

* these prevallmg views and conditions,

seriously, thousands of Indians were gel-
ling their allotments to whites as soon as
they received their fee patents. Over 80
million acres of tribal land were lost un-
der the “surplus” land and allotment pol-
icy. By the late 1920, the trust period on |
allotments was. regularlykbemg ex- !
tended. Realizing the castastrophic effect
of the allotment policy, Congress ended
the allotting of reservations in 1934 with
the passage of the Indxan Reorgamzatwn
Act. .

The issue that freq ntly ises today

thereby termmated termination d1d"'
occur, then the rese
fected area, isno longer res

50

former reservatlon lan

trust land remains. 5
For many years the issue of ‘

tion did not arise. There were varxous

reasons for this but the mam ones were: : -

(1) the general weakness of tribal gov-: 2

ernments in assertmg Jurlsdxctlon, 2)

the temporary view of the Supreme Court .

that citizenship under the allotment acts

meant automatic termination of the fed-

eral guardianship of Indians except for

property still in trust; and (3) the major-

ity rule followed by the courts before 1948

that Indian reservation lands not in trust

were not Indian country As a result of

Montana.

m]m] 1977

' . Rosebud Sioux Reservation—South Dakota
1868: The Great Sioux Reservation as set out by the Treaty of 1868. Actual
= boundaries extended into parts of present day North Dakota, Wyoming and

é 1889: Original area of the Rosebud Sioux Reservation established by Congress
when the Great Sioux Reservation was broken up, one half becoming
domain and remainder dmded into seven separate reserves.

Present Rosebud Reservation area after United States Supreme Court
decision holding that rest of reservation area was terminated by
. 1904, 1907 and 1910 when area was allotted and opened to non-|

pubhc

in
settlement.

C




~* The Nature of Indian Tribal Jurisdiction

Tribal jurisdiction over non-Indians

o R s puy A Ao

L ouiluﬁu.ce W0 O€ & migjor subject of concern

“for tribes located throughout the country.

: Jurisdictional dlsputes pitting tribal au-

. thority against state governments and
" non-Indian residents, or visitors range
m hunting ; and ﬁshmg to taxation and

mal msdemeanors ‘The nature and
scope of tribal Junsdlctlon over non-In-
ns is of critical importance to tribes.

' deal with ~hunting and fishing,’ taxaylon,

- been an instrumental part of the eﬁ'orts of

wt:nbes to reestablish their sovereign au- -J-
- thority, The reemergence of tribal

- sovereignty has enabled tribes to urider-
“ take long-term and comprehensive plan-
.ning for their reservations. Such
long-term planning and governmental
decision making is an absolute necessity
. to the political and economic develop-
_ment of reservations. It is for these
. reasons that the questions of the scope of

trlbal authority over non-Indian resi--

dents and visitors has moved to such
prominence.

Indian tribes believe that their author-
ity to regulate non-Indians is part and
parcel of their sovereignty. One of the
basic tenents of federal Indian law is that
Indian tribes continue to possess those
sovereign powers that are neither incon-
sistent ‘with their status, nor expressly

terminated by Congress. Congress:

through the yearshas enacted legislation
breaking up Indian lands—the General
Allotment Act of 1887—and acts grant-
ing states limited civil and criminal
jurisdiction over Indians— Public Law
280. However, Congress has also enacted
legislation designed to strengthen tribal
self-government, i.e., the Indian Reor-
ganization Act of 1934, the Indian Civil
Rights Act of 1968, and the Indian Self-
-Determination and Education Assis-
tance Act of 1974. In addition, Congress

[

Aunouncements e August 1977

i:hout such Junsdlctlon, tribes are un- |

L “mmlstratxve oppressmn, for in a

‘non-Indlavns through the enactment of ..
tribal government codes. These codesa,_; :

xgsource development, and misdemegnor '
ocrlmmal ‘matters. This enactment has

has enacted other more specific pieces of
legiglation strengthening tribal

sovereignty over matters such as liquor
(18 U.S.C. § 1161) and hunting and fish-
ing (18 U.S.C. § 1165). The recent in-
crease in disputes regarding jurisdiction

_ over non-Indians has followed the actions
of many tribes to bring their sovereign

authority over their reservations, their
resources, and over members and

The most basic of all Indian rlghts
the nght of self-government is the
Indians’ last defense against ad-

‘realm where the stateo are powerless

affairs, ‘cannot overn wisely and
well, there rem né a large no—man’s- '
land in which government can ema-
nate only from officials of the Interior
Department or:from the Indians
themselves. Self-govemment is thus
the Indians’ only alternative to rule
by a govemment department.

"~ Felix S. Cohen
" "Federal Indian Law

non-members up to the level of tribal
sovereignty recognized by the federal
courts and confirmed by Congress. In ef-
fect, tribes have moved recently tofilla
governmental vacuum which had histor-
ically existed on Indian reservation—a
vacuum caused, on one hand, by the fai-
lure of state and federal authorities to
protect Indians and their resources, and,
on the other hand, by the historical fail-
ure of tribes to exercise fully their
sovéreign powers.

The extent of tribal jurisdiction over
non-Indians hasrecently reached the Un-
ited States Supreme Court, and the issue
will soon again be the subject of Supreme
Court consideration. In 1975, the Sup-
reme Court decided in United States v.
Mazurie, that Congress could properly
delegate to Indian tribes the right to reg-
ulate non-Indian liquor businesses on
their reservations. In the 1977-78 term,
the Supreme Court will consider in
Oliphant v. Schlie, whether, in the ab-
sence of an Act of Congress delegating
authority to the tribes, an Indian tribe
can impose general misdemeanor crimi-
nal jurisdiction over a non-Indian.
Oliphant involves a situation where the

‘authonty The Supreme Court, probably :

Suquamish Indian Tribe found it nec
sary to pass a Tribal code to regulate th.
misdemeanor conduct of persons within
its territory, in part because of ineffective
federal and state law enforcement on its
reservation. Indeed, when_the non-In-
dian committed his offense oh the
Suquamish Reservation, the only law en-
forcement officials available to deal with
the situation were Tribal police deputles
The argument of the Suquamish Tribe i is
that a fundamental aspect of Tnbal
sovereignty is the right of tribes to pro- .
tect their reservatlo‘hs from injuriousand
unlawful ‘conduct.: The tribes contend
that Congress has never taken away that .

in the spring of 1978, will resolve thi
issue and in domg so will prov1de tri
with xmportant gmdance relating’
nature and scope of their inherent
dictional authonty over non-Indlan resi-
dents and visitors. - :

Perhaps the most widely dlsputed as-
pect of tribal jurisdiction over non-In-
dians centers onhuntmg and ﬁshmg Ina
number of states, Indian tribes are battl- *
ing states to determine who has theright
to regulate non-Indlan reservation hur
ing and fishing, and in addition, who h._
the right to tax the privilege of hunting
and fishing on Indian reservations, Thus,
in North Carolina, the Eastern Band of
Cherokee Indians and the State of North
Carolina have argued their cause before
the United States Court of Appeals for
the Fourth Circuit. In the United States
Court of Appeals for the Ninth Circuit,
the Confederated Tribes of Washington
and the Quechan Tribe of Southern
‘California are presently preparing their
arguments. Moreover, the Mescalero
Apache Tribe of New Mexico has filed
suit seeking to prevent the State of New
Mexico from regulating and licensing
non-Indians from hunting on the Mescal-
ero Reservation. In each of these cases,
the tribes have contended that develop-
ment and management of reservation re-
sources is the exclusive responsibility of
tribal governments. The tribes have con-
tended that since the states provide only
limited wildlife management assistance
and no direct financial contributions,
they should have no right to either condi-
tion or restrict reservation wildlife activ-
ity.

These hunting and fishing disputes,
like the criminal dispute involved in
Oliphant v. Schlie, raise basic and fun-
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damental questions about the nature and
scope of tribal sovereignty. Tribal au-
thority over criminal conduct is required

'rder to allow tribes as governments to

« -stect themselves and their people from -

unlawful conduct. Similarly, .the ability
of tribes to regulate and tax those who
come to the Indian reservations to hunt
and fish is an important. component of
soverexgnty, because the non-Indxan ac-
tivity deals with a pnmary resource of
the reservatxon‘ which must be subject to
trol if tribes are to
0 develop the economy of

pated in the’govemmental aspects of re-
source development ‘That is, tribes have
refrained from 1mposmg severance taxes,
or from i 1mposmg rules and regulations
involving the manner of mineral de-
velopment and the protection of the envi-

ha ex\lot partlcl- ’

-
A

Alternatlves to Incarceratlon. The
SWlftblrd Model

Since 1973 NARF has done extensive
work on behalf of Indian inmates. NARF
has been working to secure equitable
treatment for Indian inmates incarcer-
ated in the nation’s penal institutions as
well as a respect and realization on the
part of non-Indian administrators that
Indian inmates should be allowed to
practice their religious and traditional
Indian customs in concert with other re-
ligions, without fear of being punished
for their practices.

» One; concept that has developed
throughout NARF's involvement with
Indian inmates is the plan for develop-
" ment of an alternative method of incarc-
'+ eration for Indian inmates, The idea for a
mlmmum-secunty facility, run by and
“ for Indians, using traditional correc-
~tional methods, ‘was born over three
Yyears ago 4 and is finally becoming a real-
ity. The Cheyenne River Sioux Tribe of
South Dakota has offered the use of an
abandoned Job corps facility for im-
plementation of an alternatives to in-
carceration center. The former job corps

ronment. Now that is all changed: Inre=——- is-known .as.the Swiftbird Corrections

t years, tribes ‘have begun adopting
...£codes, mining codes and environmen-
tal codes. A conflict has evolved with the
adoption of new tribal codes and the old
state laws. Perhaps the most significant
aspect of this conflict lies in the efforts of
the tribes to eliminate the onerous state
taxation of mineral development. The
Crow and Blackfeet Tribes in Montana
are both currently engaged in developing
taxation schemes designed to bring to the
tribes a significant increase in resource
revenues through the elimination of
state taxing authority. The outcome of
these struggles will be of great signifi-
cance to these tribes and others, which
are blessed with abundant natural re-
sources.

The tribes engaged in all of these dis-
putes hope to take over all aspects of re-
servation government. They hope to es-
tablish a new principle for future reser-
vation governments. That principle re-
quires that members and non-members
and state and federal governments rec-
ognize that tribal sovereignty meansthat
tribes exercise primary governmental

thority over their reservations and
_.er all activities taking place on their
reservations unless otherwise prohlblted
by acts of Congress.
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Center. It will serve mmlmum-secunty
Indian inmates from five states in the

S il

e ~.r,~_<. —,'.‘_:._
.

—
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Northern Great Plains. Those states are:
Montana, South Dakota, North Dakota,
Nebraska and Minnesota. )
During the latter part of July, NARF
received a grant from the Law Enforce-
ment Assistance Administration(LEAA)
to develop an operational manual for the
alternative corrections facility at
Swiftbird. NARF is working with the
Cheyenne River Sioux Tribe, the Com-
munity Corrections Resource Programs,

Inc.,and LEAA indrafting and refininga _

workable Swiftbird manual. NARF and
its subcontractors must ‘complete the
proposed manual by this Christmas.

Following completion of the manual, it
will be reviewed by LEAA and then used
as the basic document for Swiftbird
eration.’ In addition, plans® have ;
made torenovate the Sw1ﬁb1rd Center 80'
that it will be suitable for mmlmum 1
urity clients. :

A core staff has been hlred by the
Center’s Tribal Advisory Board.’ Those
staff members are assisting in the man-’
ual’s preparation and learning necessary
techniques for operation of the facility.
The Cheyenne River Tribe hopes to—aﬁén
the facility by next spring. '

A Sketch of the Swiftbird Facility

Native American Rights Fund




'ears Since the last

abongmal right to hunt free of state law. .
on open and unclaimed land, but were

. subject to state game laws when hunting
upon private land.

NAREF argued on behalf of the Indian
defendant that she possessed an aborigi-
nal right to hunt on any land within the
Tribe's aboriginal area free from state
Tegulation on the basis the Tribe retained
such abongmal rights that were never

7. relinquished nor limited by the United
+ : States. The Court held that although the

Tribe was never a signatory to a treaty
with the United States, the Senate’s
ratification in 1859 of the Treaty of
Hellgaté, which mistakenly included the

‘Tribe’s’ aboriginal hunting area, extin-

guished the Tribe’s “tltle” to their aborig-
inal lands.

However, the Court also stated that the
Kootenai Tribe was left with the right to
hunt upon “open and unclaimed lands,”
since that right was not extinguished by
the terms of the mistaken treaty. Since
“open and unclaimed land” includes na-
tional forest land, this case may be consi-
dered a tribal victory since only 10percent
of the land involved is in private owner-
ship. The Tribe will then be able to regu-
late their own hunting within the area
consistent with their economic needs and
traditional way of life. [Idaho v. Coffee,
556 p.2d 1185 (Ida. 1976).1

-
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ed to brmg our read- .
1 \arizing develop-g ; k
« .outside present re}servatlons but within |

unsettled issues regardmg the extent

: ‘,Eastern Cherokee Fishing Rights
- Most Indian hunting and fishing cases

durmg the last 15 years have been con- -
cerned ‘with the nature of tribal rights

abongmal hunting areas which were fe-

‘hnqulshed under- treaties with'the:

. United States. However, there are strll

trlbal authonty over huntmg and  fishing

te hcense The court

oy :the %.federal government
: reatlon of the Eastern
Cherok ‘Reservatlon thereby giving

“: the Tribe tertain powers of self-govern-

ment; and specifically, by the federal es-
“ “tablishment of a comprehensive reserva- -
tion wildlife management program The
state’s argument that the license re-
quirement does not interfere with tribal
self-government since it applies only to
non-Indians was also rejected. The court
found that the tribal economy, which is

heavily dependent upon its tourist and .

recreational activities and of which sport

fishing is a major part, would be seriously -

harmed by the application of the state -
license tax upon those already requlred
to pay the tribal license fee.-

The state has appealed the ruling to
the United States Court of Appeals for
the Fourth Circuit and a decision is ex-
pected later this year. [Eastern Band of
Cherokee v. North Carolina, Civ. No.
BC-C-76-65 (W.D. N.C. Aug. 27, 1976),
appeal docketed, No. 76-2161 (4th Cir.
Sept. 7, 1976).]

Indian Employment Preference
Prior to 1934, there existed a few fed-

eral laws giving Indians employment .

preference for Indian agency jobs. How-
ever, in the Indian Reorganization Act
(TRA) of 1934, Congress enacted a gen-
eral Indian preference policy, which re-
quired that qualified Indians be given
employment preference in job vacancies

__;ference »prov1s10n. i

ate 5 authorlty was i,

: NARF ﬁled aclass actlon sult on

" Indian preference policy.

within federal offices which administer
Indian affairs. The passage of the IRA
marked a reversal from an assimilation
policy tooneof protecting tribalexi:  ze
by strengthening tribal governn. _cs,
and the inclusion of the Indian preference
provision was intended to increase In-

- dian partlclpatlon in the federal ad-

mlmstratlon of Indlan affairs. However,
in the years since, ‘federal officials have
reluctantly, and seldom, followed the In-
dian preference epollcy In 1974, the

‘United States Supreme Court upheld the

constltutlonahty of the IRA Indian pre—

catidii’c'hanged,"and the pési

Tyndall and other Indians to eompel the
local IHS officials to abide by the federal d

On April 22, pursuant to a settle~ ‘nt
between the parties, a judgment w. -
tered in the United States District Court
for the District of Columbia compelling’
federal IHS officials to vacate the posi-
tion, re-advertise it for a reasonable time
and to hire a qualified Indxan if avallable
before consrdermg non-Indian apphc-
ants. Most importantly, IHS was ordered
to accord Indian preference without ex-
ception in the filling of all vacancies and
to advertise such vacancies to_allow In-
dians to apply. [Tyndall v. United States,
Civ.No. 77-0004,D.D.C. Aprxl 22 1977]

Indians Exempt: State Llcense

A United States District Courtvhas
held that Alex Zaste, a member of the
Turtle Mountain Band of Chippewa, was
not required to obtain state and local
liquor licenses in order to operate a retail
liquor business on the reservation.

The court reasoned that since the fed-
eral government has exclusive authority
to regulate liquor transactions on Indian
reservations and has delegated the au-
thority to those tribes which have
enacted approved liquor laws, thest: s
preempted from requiring tribal L. -
sees to also obtain state licenses where
the Tribal law does not require it. The
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- Circuit Court of Appeals rendered a deci-

state has decided ppe ‘ oy
sion. [Zaste v.”No kota, Civ. No. ity to levy taxes on reservation ﬂdlags sion in the case titled: Walker River
1-75-29 (D. N. DM A977). and that Public Law 280 was nof, gitch Paiute Tribe of Nevada v. Southern

grant of taxing power to th Pacific Transportation Company. NARF

Court concIuded that Public]

served as lead counsel for ‘the Tribe in
this action.
At issue was whether the Southern

Federal Recogm

In1974, NARF prﬁ?ar v Pacific Railroad ever obtained a valid
a petition to the Sacre nght-of-way for its’ rallroad to cross,the

reservation, or if by fa1hng to obtain a
ght-of-way, it nevertheless obtamed an

which NARF was of couns
reme Court reversed the rulmg 1n0)
Trlbev Nebraska aNARF

Public Law 280 as federal auther
to states bo apply thelr mcom

ment, subsequen
contmmng conta

, I was ta Omaha Tribe v. Nebraske
ken on the'petition a5filed in  (8th Cir. 1975), vacated
' ! fict Cou (1976).]

tempting to condemn in orv
recreation and flood contro

tratxve procedurw as ; well as attemptmg

nition within thi :
“to determme a formula for payment of

Jurisdiction in the the Missouri River. ;
“cretary dated O The proposed complex was border
two sxdes by Indian land Th *Co

_-as informed th“'
Interior had det
government has'a’
the Stlllaguamash%
ing purposes and
’I‘rlbe is eligible ]

against the Tribe because it ow'n
on both the Iowa and Nebraska sideofth

complex.
In September, 1976, the Ezgh h '&g i
Court of Appeals dellvered 1ts‘ pINIon,)

NARF is nowin t
ing aresponse to th

proceedings against the Trxbe
Corps could not abrogate the !

ownership of the land foreverAsa 6
the project was stopped. Should ¢ Co
wish to pursue the project, }t ‘M
tion the Congress for specific
legislation. [(United States v. 1
: Tribe of Nebraska, 542 F. 2d
dians residing on r%___ ‘vations InBryan Cir. 1976).] c
v. Itasca County, the the Mir ota Supreme :
ftasca had

s

ibes and states now find themselves at
ds is that of water rights. .
Thus tribes are very apprehensive S
about a decision rendered by the United i
States Supreme Court in May, 1976. In ;
that case, the Court ruled that a Colorado 3
State court has jurisdiction to adjudicate %
reserved water rights of the two Colorado
Ute Tribes. Specifically, the Court was
terpreting a 1952 Congressional act,
known as the McCarran Amendment, .
which gave thé consent of the:United
States to be joined in state court htlga-
tions mvolvmg federal water nghts In

congressional gr“ 4
their political sub%

Land Trespass Action

After nearly seven years:df;
and litigation, the Walker Rive
Tribe of western Nevada was
in winning a trespass action for:
against the Southern Pacificz
nt con- Company. In September, 19

authority under Pubv AW
its personal property;, i

«ribe for his mobil? omé ed
land w1th1n the reseﬁgﬁ ’
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he Court had mterpreted the - early 1976, NARF filed ar amicus curiae
‘an Amendment to encompass brief on behalf of the Northern Cheyenne
r _ Tribe of Montana in the United States
In"the ‘Colorado case, the Supreme " Supreme Court inFisherv. District Court
Com't was called upon to declde if the of Montana. On March 1, 1976, the Sup-
' ' "‘“ucd 46 “‘reme‘Court reversed a decision of the
' Montana Supreme Court by ruling that

““the Northern Cheyenne Tribe has exclu-
iy junsdlctlon over adoption matters
vhere all the parties involved were tribal
ers and reservation residents. The
upreme Court held that the Tribal
court’s jurisdiction was exclusive since it
had a federally-protected right to govern
tself independently of state law regard- -
nternal tribal matters; that state
Junsdlctlon would interfere with
power ¢ - of self-government of the trlbe
vhatever jurisdiction the state may
- it was' preempted when the
formerly orgamzed pursuant to
Reorgamzatlon Actin 1935
Dzstrzct Court, 424 U.S. 382

P o A

otmg nghts and Reapportlon-
ment

Arizona’s Apache County, over half of
which lies within the Navajo Reserva-
tion, was divided in 1972 into three dis-
“:*tricts. However, according to the 1970
~ “census the districts were extremely
malapportioned because, although In-
dians constituted over 75 per cent of the
county population, they were restricted
to one of three districts.

In 19783, consolidated suits were

Anzona and by DNA Legal Services on
behalf of tribal members, requesting that
the county be reapportioned into districts
with substantially equal populations and
‘ that new elections be held 4s soon as pos-
. sible.

Adoptlon of Indxan Chlldren . In September, 1975, a special
‘A matter of growing concern among . three-judge District Court for Arizona

. Indxan tribes is the foster care and adop- ' :ordered that Apache County’s superviso-
tion ‘of Indian c}uldren by non-Indian rial districts be reapportioned according

° }famlhes Indian trxbes feel that thisprac- * to the entire population of the county.
“tice is wrong for a couple of reasons. First,  The court held thatthe federal law grant- States Supreme Court. In October, 197

- theIndian childsuffersthelossofhisown  ing citizenship to reservation Indians  the Supreme Court affirmed the decisio:
_people and culture; and, secondly, the' was constitutional; that Indians are not * After reapportionment, two of the thre
tribe itself loses a son or daughter. The first required to be subject to state taxa-  districts are now located entirely on th
loss of children in this manner could af- tion before citizenship can be granted; Navajo Reservation. The election i
fect the very existence of a small tribe. and, therefore, Indians as eligible voters ~ November resulted in a Navajo-electe
- Consequently, many tribes have taken  are entitled to reapportionment of the majority of the Board of Supervisor:
: f‘the matter to state and federal courts, - - county; pursuant to the one-man, one  [Goodluckv. Apache County, 411 F.Sup
- asserting that the tribe should legally " . vote constitutional requirement. NARF 13 (D. Ariz. 1975); aff d sub nom. wh
.. and morally have control over the foster . joined DNA Legal Service in represent-  County v. United States, 45 U-..
care and adoption of Indian c}uldre In’  ing the Indians on appeal to the United 3279 (No. 75-1572) (U.S. Oct. 12, 1976)

ztedStates 424U.5.800(1976); reversmg
US.-v. Akin, 504, de 115 (10th Cir

2
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. National Indian Law Library.
Shortly after its own beginning in 1971,
the Native American Rights Fund estab-
lished the National Indian Law Library
(NILL) as a special project to serve as a
clearinghouse for materials on American
- Indian law. Carnegle Corporatmn pro-

ir

* For others, the’ catalogue i§'$20 and the’

- materials are available ‘at ten' cents per.

~ page. NARF asks that those whoare s énti-

i ‘tled to the walver of costs but can afford to
1 fi r

trlbutlons are wpecxally xmpdrtant be-
“cause the flexibility of unrestricted funds " FUND OFFICES ¥l
“allows NARF to more effectxvely repre- " Requests for assistance. and informa-

'sent its clients.” .7"7¢ ~ tion may be directed to the mam oﬁice
Contributions to NARF are tax deduc- B

tible. A coupon is provided for your con- Executive Director ‘ )

appom» en Mr Echohawk has been E
: n _.1t began and has

non-proﬁt chantable orgam

zation in iné orporate ) in 1971'under the vemence on the m51de back cover. Ilqsztévglfz:fwrf;m Rights Fund
laws of the District of Columbia. NARF is N . Boulder, Colorado 80302
e}::empt from feggral income tax under g 9'Telephone 303/447-8760

the provisions of Section 501(c)(3) of the G

Intemal Revenue Code, and contribu- - % or‘ tl;)ui.:g:thnV;s :tl?og,:; D.C. »ofﬁce.
tions to.NARF are tax deductible. The . E . ' Native American Rights Fund

ternal Revenue Service h fuled that L 1712 N. Street, N.W.:

ARF'is not a * fpnvate ‘foundation” as = X * “‘:f‘: ,
n Section 509(a) of the Internal : A2 Washinigton, D.C. 20036

Reverie Code. ™ i Telephone 202/785-4166







